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VOIiUMB  XCI. 


«1  Oal.  5-14.    HEWITT  v.  DEAN. 

Mortgage  Foreclosure— Option.— Mortgagee  need  not  give  notice  of 
-election  to  consider  entire  amount  due  on  default  in  payment  of  in- 
terest under  terms  of  mortgage,  p.  8. 

To  same  effect  in  SicUer  v.  Look,  93  Cal.  611,  as  to  notice  to  mort- 
gagor or  subsequent  lienor;  Clemens  v.  Luce,  101  Gal.  437,  but  holding 
notice  necessary  wben  plaintiff  seeks  to  enforce  provision  as  to  attor- 
ney's fees  in  suit;  Woodward  v.  Brown,  119  Cal.  302,  63  Am.  St.  Rep. 
123,  further  holding  commencement  of  suit  to  operate  as  exercise  of 
option;  Bank  of  Commerce  v.  Seofield,  126  Cal.  158,  holding  commence- 
ment of  suit  sufficient  as  such  notice;  Kansas  etc.  Co.  ▼.  Gill,  2  Kan. 
App.  490,  492,  further  discussing  effect  on  earlier  cases. 

Mortgage  Fexeclosure.— (^tion  to  declare  whole  amount  due  may  be 
exerdsed  in  reasonable  time  after  default,  p.  9. 

To  same  effect  in  Fletcher  v.  Dennison,  101  Cal.  294,  holding  fifty- 
nine  days  not  unreasonable  under  facts;  Glas  v.  Glas,  114  Cal.  569; 
55  Am.  St.  Rep.  91,  ruling  similarly  as  to  eight  months'  delay;  Kansas 
etc  Go.  ▼.  Gill,  2  Kan.  App.  490,  492,  also  cited  above. 

Mortgage  Taz.^-Coastit«tional  Provision  was  intended  to  equalize 
burdens  of  partfes  as  to  value  of  property,  p.  12. 

To  same  effect  in  Harralson  v.  Barrett,  99  Cal.  608,  holding  agreement 
invalid  allowing  mortgagee  to  charge  tax  in  case  of  foreclosure. 

Mortgage  Tax.— Agreement  is  not  void  when  mortgagor's  burden  is 
not  increased  but  may  possibly  be  diminished,  p.  18. 

To  same  effect  in  California  etc.  Bank  v.  Webber,  110  Cal.  542,  as  to 
verbal  agreement  allowing  reduction  upon  interest  in  case  of  payment 
•of  tax  by  mortgagor.  Distinguished  in  Matthews  v.  Ormerd,  134  Cal. 
86-88,  holding  contract  as  to  payment  of  tax  void;  Estate  of  McDougald, 
146  Cal.  199,  oral  agreement  between  deceased  and  original  mortgagee 
whereby  interest  on  note  reduced  in  consideration  of  payment  of  taxes 
hj  deceased,  is  valid  in  so  far  as  executed  by  decedent,  but  when  estate 
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is   insolvent,   administratrix   after   purchasing   mortgage   cannot    profit 
personally  by  such  agreement. 

Mortgage  Foreclosure. — Attorney's  Fee  cannot  exceed  stipulated 
amount,  p.  14. 

Cited  in  Hotaling  v.  Monteith,  128  Cal.  558,  noted  under  Monroe  v. 
Fohl,  72  Cal.  570. 

Miscellaneous. — ^Dissenting  opinion  in  Germania  Trust  Co.  v.  San  Fran- 
cisco, 128  Cal.  598. 

91  Cal.  15-23.    CARTY  v.  CONNOLLY. 

Parol  Evidence  is  admissible  to  show  deed  made  for  love  and  affec- 
tion although  pecuniary  consideration  stated,  p.   19. 

To  same  effect  in  Cook  v.  Cockins,  117  Cal.  152,  as  to  similar  con- 
siderations, when  deed  between  spouses  attacked  by  creditors. 

Deed. — ^Mental  Incapacity  is  not  to  be  inferred  from  fact  that  grantor 
is  then  sick  with  mortal  illness  although  conveyance  seem  unreasonable- 
and  unjust,  p.  20. 

To  same  effect  in  In  re  Wilson,  117  Cal.  277,  sustaining  will  against 
similar  objection;  and  President  v.  Merritt,  75  Fed.  Rep.  487»  ruling 
similarly  as  to  deeds. 

General  Citation.— Wilson  v.  Jourdan,  79  Miss.  141. 

91  Cal.  23-30.    PEOPLE  v.  STAPLES. 

Information  may  be  filed  for  any  crime  shown  by  evidence  on  pre- 
liminary hearing  although  not  specified  in  complaint  or  oommitment,. 
p.  26. 

Approved  in  People  v.  Lee  Look,  143  Cal.  219,  sufficiency  of  informa- 
tion does  not  depend  on  complaint  or  deposition,  but  it  is  based  on- 
commitment.  Overruled  as  dictum  in  People  v.  Christian,  101  Cal.  475, 
setting  aside  information  for  such  variance;  and  People  v.  Howard,  111 
Cal.  659  (cited  in  United  States  v.  Collins,  79  Fed.  Rep.  68),  ruling^ 
similarly  where  complaint  did  not  state  offense  against  defendant. 

Larceny  when  committed  in  another  state  is  to  be  considered  under 
definition  given  by  laws  of  this,  p.  29. 

Cited  in  People  v.  Prather,  134  Cal.  390,  391,  sustaining  information 
for  grand  larceny  under  Penal  Code,  section  786;  State  v.  Kief,  12  Mont. 
100,  as  to  term  "felonious  stealing."  Note  citations:  Simpson  v.  State,. 
44  Am.  St.  Rep.  82,  83,  on  general  subject. 

91  Cal.  30-35.     PERO  v.  BEAUMONT. 

Complaint  in  Swamp  Land  Contest  must  allege  survey  and  segrega- 
tion,  p.  32. 
Approved  in  Polk  v.  Sleeper,  143  Cal.  72,  73,  following  rule. 
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Land  Contest. — Complaint  in  swamp  land  contest  is  good  as  against 
demurrer  although  not  alleging  land  surveyed,  but  amendment  should 
be  allowed  on  remand  to  supply  such  omission,  pp.  32,  34. 

To  same  effect  on  both  points  in  Rutledge  v.  Crawford,  91  Cal.  534, 
535,  in  election  contest  where  complaint  did  not  show  plaintiff's  quali- 
fications for  eligibility  to  office  contested. 

Land  Contest. — ^Jurisdiction  of  court  extends  to  all  matters  involved 
and  referred  to  it  for  decision,  p.  34. 

To  same  effect  in  McCabe  v.  Goodwin,  106  Cal.  492,  sustaining  judg- 
ment as  to  rights  of  purchaser  from  original  defendant  when  brought 
in  by  plaintiff  by  amendment. 

•91  Cal.  37-41.    MARSTOW  v.  WHITE. 

Foredosure  Sale  en  masse  of  separate  parcels  is  not  void,  but  void- 
able, p.  40. 

To  same  effect  in  Orton  v.  Brown,  113  Cal.  568,  as  to  like  execution 
«ale  of  personalty;  Hibemia  etc.  Co.  v.  Behnke,  121  Cal.  341,  sustain- 
ing sale  made  as  in  main  case;  Connick  v.  Hill,  127  Cal.  165,  sustaining 
sale;  Nev.  etc,  Syn.  v.  Nickel  Co.,  103  Fed.  402,  noted  under  Smith  v. 
Randall,  6  Cal.  47;  Anglo-Califomian  Bank  v.  Cerf,  142  Cal.  306,  fol- 
lowing rule. 

«1  Cal.  41-48.    ALANIZ  y.  CASENAVE. 

Constnictive  Trust  is  raised  upon  parol  promise  to  reoonvey  made 
between  parties  in  fiduciary  relations  and  when  actual  confidence  re- 
posed, although  no  then  fraudulent  intent  shown,  p.  46. 

To  same  effect  in  Hayne  v.  Hermann,  97  Cal.  263,  as  to  wife's  prom- 
ise to  convey  to  children  on  death  of  husband  (grantor) ;  More  v.  More, 
133  Cal.  493,  noted  under  Olivas  v.  Olivas,  61  Cal.  382;  Kimball  v.  Tripp, 
136  Cal.  636,  noted  under  Brison  v.  Brison,  75  Cal.  525;  Jones  v.  Jones, 
140  Cal.  590,  where  husband,  instead  of  personally  carrying  out  parol 
trust,  conveyed  wife's  land  to  third  person  upon  same  oral  trust,  wife 
may  enforce  rights  as  against  latter.  Note  citations :  Larmon  v.  Knight, 
33  Am.  St.  Rep.  233,  on  general  subject. 

Fraudulent  Conveyance. — Constnictive  Trust  of  above  nature  will  not 
be  defeated  on  ground  that  conveyance  was  in  fraud  of  creditors,  unless 
creditors  proved  to  exist,  p.  47. 

To  same  effect  in  Hayne  v.  Hermann,  97  Cal.  263,  also  cited  above; 
Smith  V.  Goethe,  147  Cal.  735,  it  is  immaterial  whether  sale  under  trust 
was  or  was  not  made  for  fair  price  or  was  or  was  not  intended  to  bene- 
fit estate. 

^1  Cal.  48-63.    SAPPENFIELD  v.  MAIN  STREET  ETC.  RD.  CO. 

Negligence  of  Employer  in  selection  or  care  of  appliances  is  question 
of  fact  to  be  determined  from  surrounding  circumstances,  p.  56.  *- 
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To  sfvme  effect  Ib  Paelieeo  t.  Jud^on  ete.  Co.,  113  CaL  &i5^  holding 
uoBftuit  improperly  granted.  Note  citatioBfl:  Oraian  v.  Manaix,  31  Am. 
St.  Rep.  349,  on  general  subject. 

When  appliance'  not  obviously  dangerous  has  been  safely  used  for 
long  time  it  is  uot  uegligenoe  to  continue  its  use,  p.  57. 

Distinguished  in  Olsen  v.  Graj^,  147  0»L  114,  where  servant  injured 
by  being  struck  by  bunch  of  shingles  which  knocked  him  across  table 
without  guards  and  precipitated  him  down  hatchway  whether  table 
was  unsafe  was  for  jury. 

Expert  Evidence  is  inadmissible  where  question  is  result  of  general 
common  experience  or  inferable  from  particular  facts,  p.  60. 

To  same  effect  in  Kauffman  v.  Maier,  94  Oal.  282,  as  to  dangerous- 
ness  of  protruding  shaft  with  rough  surface;  Redfield  v.  Railway  Ca^ 
112  Cal.  226,  as  to  ability  of  one  man  to  operate  electric  car;  Limberg 
V.  Lumber  Co.,  127  Cal.  605,  as  to  safety  of  appliances  furnished  driver 
of  wagon;  South  Pacific  Co.  v.  Hall,  100  Fed.  766,  but  admitting  evidence 
of  physician  as  to  effect  of  injury  on  working  capacity  of  plaintiff;  Lu- 
man  v.  Golden  etc.  Min.  Co.,  140  Cal.  708,  opinion  of  expert  as  to  safety 
of  appliances  is  inadmissible. 

Negligence. — Evidence  is  inadmissible  of  substitution  of  safer  appli- 
ance after  accident,  p.  61. 

Cited  in  Limberg  v.  Lumber  Co.,  127  Cal.  604,  holding  such  evidence- 
improperly  admitted;  Holt  v.  Spokane  etc.  Ry.,  3  Idaho,  716,  following 
rule. 

Where  Instructions  are  Contradictory,  verdict  will  be  set  aside,  p.  59. 
Approved  in  Holt  v.  Spokane  etc.  Ry.,  3  Idaho,  713,  following  rule. 

Negligence. — ^Evidence  is  inadmissible  of  substitution  of  safer  appli- 
ance after  accident,  p.  61. 

To  same  effect  in  Hager  v.  S.  P.  Co.,  98  Cal.  311,  as  to  subsequent 
placing  of  automatic  bell  at  railroad  crossing,  the  plaee  of  aoeident; 
Turner  v.  Hearst,  115  Cal.  401,  applying  rule  to  question  of  discharge  of 
newspaper  reporter  after  libel  complained  of;  Helling  v.  Schindler,  145 
Cal.  312,  evidence  of  sharpening  knives  of  planer  after  accident  is  inad- 
missible. Note  citations:  Greenlee  v.  Railway  Co.,  65  An.  St.  Rep.  740, 
as  to  employee's  duty  regarding  appliances. 

91  Cal.  63-74.    FERGUSON  ▼.  McBEAN. 

Undisclosed  Principal  may  be  sued  on  contract  made  by  agent  in  own 
name,  p.  72. 

To  same  effect  in  Bergtholdt  v.  Porter,  114  Cal.  W^  hoUIng  sucli 
principal  boimd  under  facts. 

Privileged  Cemmnnicntion  does  not  include  statement  to  «tt<nrney  for 
repetition  to  others,  p.  73. 
See  note  to  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  226. 
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91  Gal.  74-87.    PAIKTSB  ▼.  PASAD«NA  ETC.  CO. 

Percolating  Waters  are  part  of  the  soil  and  belong  to  owner  of  free- 
hold, p.  82. 

Cited  in  Vineland  etc.  Dist.  v.  Azusa  etc  Co.,  126  Cal.  494,  noted  under 
Hanson  y.  McCae,  42  Cal.  303. 

Elzception  is  yalid  without  use  of  word  ''heirs,"  p.  80. 
Cited  in  Sears  v.  Ackerman,  138  CaL  586,  discussing  and  distinguish- 
ing "exceptions"  and  reservations. 

Right  Reserved  ia  Beed  to  Develop  Marsh  Land  and  to  take  away 
waters  therefrom  for  use  may  be  transferred,  p.  81. 

Distinguished  in  Katz  v.  Walkinshaw,  141  Cal.  130,  restraining  diver- 
sion of  waters  in  artesian  belt  at  suit  of  owners  of  artesian  wells, 
waters  of  which  are  necessary  for  irrigation. 

Easement. — ^Assignment  of  is  not  allowable  in  cases  named  in  section 
802,  avil  Code,  p.  84. 

Overruled  as  dictum  in  Fudickar  v.  Irrigation  District,  109  Cal.  37, 
as  dictum,  sustaining  assignment  of  right  of  way. 

Right  to  Develop  Water  on  another's  land  will  be  confined  to  reas- 
onable exercise  leaving  to  owners  enough  for  irrigation  and  domestic 
purposes,  p.  86. 

To  same  effect  in  Diets  v.  Mission  Transfer  Co.,  95  Cal.  98,  oonstrning 
reservation  of  right  to  bore  for  oil;  Copper  King  v.  Wabash  Min.  Co., 
114  Fed.  992. 

91  CaL  87-90.    LATTIN  v.  HAZARD. 

Specific  Performance  will  be  denied  when  court  oould  not  enforce  its 
decree,  p.  90. 

Cited  in  Stanton  v.  Singleton,  126  Cal.  666,  denying  relief  accordingly 
under  facts  stated;  note  to  Standard  etc.  Co.  v.  Siegel  etc.  Co.,  68  Am. 
St.  Rep.  757;  Los  Angeles  etc.  Co.  v.  Occidental  Oil  Co.,  144  Cal.  633,  re- 
fusing specific  performance  of  contract  for  interest  in  oil  lands,  object 
of  which  was  development  of  oil  where  plaintiff  cannot  be  compelled  to 
perform. 

91  CaL  91-94.    PEOPLE  v.  PARKER. 

Information  must  be  based  on  offense  stated  in  commitment  or  upon 
facts  disclosed  by  deposition,  p.  93. 

To  same  effect  in  concurring  opinion  in  Ex  parte  Nicholas,  91  Cal. 
646,  discussing  right  to  file  amended  information  when  first  errone- 
ously followed  defective  commitment;  People  v.  Wallace,  94  Cal.  501, 
holding  fatal  a  variance  from  complaint  as  to  ownership  of  property 
stolon,  where  no  depositions  filed,  and  People  y.  Christian,  IQl  Cal.  47^ 
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ruling  similarly  as  to  variance  in  name  of  person  assaulted;  State  v. 
MoKee,  17  Utah,  377,  noted  under  People  v.  Leong  Quong,  60  Cal.  107; 
State  V.  Barnes,  3  N.  Dak.  136,  sustaining  sufficiency  of  complaint  for 
fraud  under  local  statutes. 

Burglary. — Ownership  must  be  alleged  when  constituting  entire  and 
only  description  of  structure  entered,  p.  94. 

Cited  in  People  v.  Webber,  138  Cal.  148,  holding  information  for  bur- 
glary of  railroad  cars  insufficient  as  to  description. 

91  Cal.  94-98.  ONTARIO  STATE  BANC  y.  GERRT. 

Homestead. — ^Mortgage  is  invalid  as  against  subsequent  homestead 
declaration  by  wife  but  previously  recorded,  p.  97. 

To  same  effect  in  First  Nat.  Bank  v.  Bruce,  94  Cal.  79,  although 
declaration  made  with  knowledge  of  intention  to  remove  from  property 
and  removal  ten  days  after  declaration;  Lee  v.  Murphy,  119  Cal.  371.. 
applying  rule  where  mortgage  recorded  prior  to  homestead,  within  wife's 
knowledge,  but  such  record  was  void.  Distinguished  in  Duncan  v.  Curry. 
124  Cal.  107,  noted  under  Downing  v.  Le  Du,  82  Cal.  471. 

91  Cal.  98-101.    PEOPLE  v.  AH  JAKE. 

Homicide — Circumstantial  Evidence. — ^Verdict  of  jury  based  thereon 
is  conclusive  on  appeal  where  evidence  conflicting,  p.  101. 

To  same  effect  in  People  v.  Wong  Chong  Suey,  110  Cal.  121,  sustain- 
ing conviction  of  grand  larceny;  People  v.  Durrant,  116  Cal.  201,  ruling 
similarly  as  to  conviction  of  murder;  People  v.  Sullivan,  129  Cal.  560, 
noted  under  People  v.  Manning,  48  Cal.  335. 

91  Cal.  101-103.  MINES  D'OR  ETC.  SOC.  v.  SUPERIOR  COURT. 

Prohibition  will  not  Lie  where  remedy  by  appeal  exists,  p.  102. 

Cited  in  Jacobs  v.  Superior  Court,  133  Cal.  365,  85  Am.  St.  Rep.  205, 
noted  under  Murphy  v.  Superior  Court,  84  Cal.  596;  State  v.  Malone, 
40  Fla.  133,  noted  under  Agassiz  v.  Superior  Court,  90  Cal.  101;  State 
V.  District  Court,  5  Wyo.  235,  as  to  order  vacating  judgment. 

91  Cal.  103-106.    MILLER  y.  HIGHLAND  DITCH  CO. 

Cost-bill. — Charge  for  map  is  improper,  p.  106. 

Cited  in  Bathgate  v.  Irvine,  126  Cal.  149,  77  Am.  St.  Rep.  170,  noted 
under  Faulkner  v.  Hendy,  79  Cal.  265. 

Same. — ^Burden  is  on  opposing  party  to  prove  invalidity  of  charges, 
unless  appearing  invalid  on  their  face,  p.  106. 

Cited  in  Senior  v.  Anderson,  130  Cal.  301,  holding  charge  for  copies 
of  papers  properly  disallowed;  Colusa  etc.  Co.  v.  Anaconda  etc.  Co.,  104 
Fed.  517,  noted  under  Bamhart  v.  Kron,  88  Cal.  447. 
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91  OaL  107-112.    PRESTON  y.  FR£T. 

Slander — ^Mitigation. — Evidence  of  common  report  of  the  charges  is 
inadmissible,  p.  110. 

Distinguished  in  Swan  v.  Thompson,  124  Cal.  197,  noted  under  Wil- 
son V.  Fitch,  41  Cal.  363. 

Slander. — ^Evidence  of  what  hearers  understood  by  language  used  is 
inadmissible  where  the  words  themselves  were  unambiguously  slander 
per  se,  p.  111. 

Cited  in  Jarman  v.  Rea,  137  Cal.  347,  holding  admission  thereof  non- 
prejudicial. 

Slander. — ^Priyileged  Commnnications  do  not  include  voluntary  and 
malicious  repetition  of  slander  made  in  course  of  attempt  to  settle  mat- 
ter, p.  111. 

To  same  effect  in  Westerfield  ▼.  Scrlpps,  119  Cal.  611,  on  point  that 
such  repetition  is  libelous  although  containing  reference  that  would  be 
privileged  if  standing  alone. 

91  Cal.  112-118.    KHAEMSR  ▼.  SASL. 

State  Lands. — Contract  is  void  that  contemplates  acquisition  of  great- 
er amoimt  than  allowed  by  statute,  through  fictitious  applications  in 
names  of  others,  p.  116. 

To  same  effect  in  In  re  Groome,  04  Cal.  72,  as  to  agreement  to  file 
homestead  application  to  obtain  title  for  benefit  of  claimant's  firm; 
Young  V.  Thompson,  14  Colo.  App.  316,  noted  under  Valentine  v.  Stewart,. 
16  Cal.  387. 

Where  Court  Discovers  Fact  that  shows  contract  is  illegal,  it  will  of 
own  motion  refuse  relief,  p.  117. 

Approved  in  De  Leonis  v.  Walsh,  140  Cal.  182,  findings  outside  issues,. 
and  contrary  to  admission  in  answer,  that  deed  was  made  to  evade 
land  laws  does  not  show  such  illegality  as  makes  it  duty  of  court  to  dis- 
miss action  sua  sponte;  Reed  v.  Johnson,  27  Wash.  55,  applying  rule  to 
contract  between  railroad  agent  and  owner  of  land  to  locate  depot  on  his 
land  in  consideration  of  conveyance  of  one -half  of  land  to  agent,  who- 
was  to  sell  same  and  divide  with  railroad  officials. 

91  Cal.  119-124.    IRWIN  v.  McDOWELL. 

Conversion. — ^Measure  of  Damages  in  case  of  mortgaged  property  is- 
only  its  value  where  not  sufficient  to  pay  full  amount  of  debt,  p.  122. 

To  same  effect  in  Rocheleau  v.  Boyle,  12  Mont.  596,  597,  further  hold- 
ing all^ation  and  proof  of  value  necessary.  Cited  in  Troxler  v.  Buck- 
ner,  126  Cal.  290,  but  holding  allegations  as  to  damage  sufficient  to 
support  judgment. 
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91  Cal.  129-136.    PICO  y.  COHN;  25  Am.  St.  Rep.  159. 

Judgment  can  be  Vacated  for  fraud  in  procurement  only  when  ex- 
trinsic or  collateral  to  questions  determined,  p.  133. 

To  same  effect  in  Bergin  ▼.  Haight,  90  Cal.  56,  but  Taeating  order 
for  probate  sale  and  sale  made  thereunder,  upon  facta  stated;  Sullivatt 
V.  Lumsden,  118  Cal.  668,  applying  rule  to  vacation  of  partition  decree 
for  mistake;  and  see  Fealey  v.  Fealey,  104  Cal.  359;  43  Am.  St.  Rep. 
114  (and  note,  117) ;  Langdon  v.  Blackburn,  109  Cal.  26;  Hanley  v.  Han- 
ley,  114  Cal.  693;  Miller  v.  District,  85  Fed.  Rep.  701;  cited  under  In  re 
Griffith,  84  Cal.  113;  Mulcahey  v.  Dow,  131  Cal.  75-7^,  refusing  to  vacate 
decree  of  distribution  (but  cf.  Silva  v.  Santos,  138  Cal.  542,  vacating 
decree  settling  guardian's  account);  Steen  v.  March,  132  Cal.  617,  618, 
noted  under  Allen  v.  Currey,  41  Oal.  321;  Maryland  etc.  Co.  ▼.  Maniey, 
91  Md.  374-377,  refusing  to  vacate  judgment  for  fraud,  and  to  same 
effect,  McDougall  v.  Walling,  21  Wash.  487,  and  Holton  ▼.  Davie,  1<)8 
Fed.  150,  note  to  Munro  v.  Callahan,  70  Aih.  St.  Rep.  371;  Parsons  T. 
Weis,  144  Cal.  415,  419,  where  under  false  affidavit  of  residence  summons 
directed  to  place  where  defendant  never  resided,  and  she  had  no  notice 
of  action  until  more  than  one  year  after  judgment,  such  facts  mliy  be 
rshown  in  action  to  set  aside  judgment  for  fraud;  Anderson  v.  Bank, 
140  Cal.  698,  upholding  action  by  creditor  of  mining  company  to  set 
aside  judgment  against  it  in  favor  of  defendant  when  it  was  procured 
by  fraud;  Friese  v.  Hummel,  26  Greg.  150;  46  Am.  St.  Rep.  612,  hold- 
ing complaint  insufficient;  and  Camp  v.  Ward,  69  Vt.  291;  60  Am.  St. 
Rep.  932,  ruling  similarly;  and  see  Snider  v.  Rinehart,  20  Colo.  459, 
applying  rule  to  action  to  set  aside  judgment  for  newly  discovered  evi- 
dence. Note  citations:  Merriman  v.  Walton,  45  Am.  St.  Rep.  53,  and 
Little  Rock  etc  Ck).  v.  Wells,  64  Id.  233,  on  general  subject. 

91  Cal  136-141.    HINCKLEY  v.  FIELD'S  ETC.  CO. 

Mechanics'  Liens. — ^"Contractor"  does  not  include  person  em]^oyed  b^ 
•owner  for  manufacture  and  erection  of  steam  plant,  bnt  he  is  a  "ma- 
terialman," p.  139. 

To  same  effect  in  Roebling's  etc.  v.  Humboldt  etc.  Ck>.,  112  Cal.  290, 
291,  holding  similar  person  to  be  materialman;  Bennett  v.  Davis,  113 
Cal.  339,  340;  54  Am.  St.  Rep.  356,  Z67,  as  to  person  contracting  with  own- 
er  to  erect  mantels  in  house  being  constructed;  Wilson  v.  Hind,  113 
Cal.  359,  holding  person  supplying  manufactured  mill  work  to  contractor 
to  be  "materialman"  and  not  "subcontractor";  Bryaon  v.  McCone,  121 
Cal.  156,  157,  as  to  person  contracting  with  owner  to  furnish  new  mach- 
inery plant;  and  Caulfield  v.  Polk,  17  Ind.  App.  436,  holding  similar  per« 
son  to  be  materialman. 

Mechanics'  Liens  may  attach  to  equitable  estate  in  land,  p.  139. 
To  same  effect  in  Springer  v.  Kroeschell,  161  111.  364,  holding  sndk 
lien  created  thereon. 
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91  Gal.  141-146.    BEHLOW  y.  SHORB. 

SummonB  ib  suffioient  if  reference  to  complaint  BatiafieB  Btatute,  p. 
145. 

To  same  effect  in  Schuttler  v.  King,  12  Mont.  156,  157,  158,  sustain- 
ing summons  (but  see  dissenting  opinion,  161);  Higley  t.  Pollock,  21 
Nev.  209. 

91  Cal.  146-157.    GOULD  v.  STAFFORD.    S.  C.  101  Cal.  32,  33,  36. 

Riparian  Right  may  be  severed  from  land  by  grant,  condemnation  or 
prescription,  p.  155. 

To  same  effect  in  Yocco  ▼.  Conroy,  104  Gal.  471,  as  to  grant  by  ripariaa 
to  nonriparian  owner  of  right  to  convey  water  from  stream;  and  on 
same  point  Gould  v.  Eaton,  117  Gal.  543,  but  holding  such  grant  in- 
effeetive  as  to  right  of  lower  riparian  owner  against  such  grant- 
or. 

Distinguished  in  Estate  of  Thomas,  147  GaL  241,  in  distributing  es- 
tate of  decedent  court  may  distribute  to  devisees  share  in  water  oom- 
pany  representing  water  rights  used  upon  land  devised  and  which  are 
appurtenant  thereto  and  which  were  merely  conveyed  to  company  for 
I  convenience  in  management. 

i  Water  Rights.— Owner  of  Reversion  may  maintain  action  to  protect 

;  such  interest,  p.  156. 

To  same  effect  in  Hopper  v.  Barnes,  113  GaL  642,  as  to  reversion 
dependent  upon  inevitable  contingency. 

91  GaL  158-164.    GRANT  v.  OLIVER. 

PnbHc  Lands. — Soldiers'  Homestead  under  section  2306,  Revised  Stat- 
utes, may  be  conveyed  by  deed  before  patent  issues,  p.  162. 

To  same  effect  in  Stewart  v.  Sutherland,  93  Gal.  275,  and  Montague 
V.  McGarroll,  10  Utah,  25,  cited  under  Rose  v.  Lumber  Go.,  73  Gal.  385. 

Deed  is  valid  without  acknowledgment,  p.  163. 

Gited  in  Farmers'  etc.  Bank  v.  Purdy,  130  GaL  457,  as  to  unacknowl- 
edged mortgage. 

Pnblic  Lands. — ^Action  of  department  within  scope  of  authority  is 
conclusive,  p.  160. 

Gited  in  Rogers  v.  De  Gambra,  132  GaL  504,  holding  patent  conclu- 
sive. 

AppeaL — ^Restitution  on  reversal  should  be  asked  in  trial  court,  p. 
164. 

Gitad  in  Bank  v.  Elliott,  60  Kan.  175»  awarding  relief  on  motion 
sQinniarily. 

Notes  GaL  Rep.— 261. 
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91  Cal.  170-187.    WINTERBURN  v.  CHAMBERS. 

Adyerse  Possession. — Ouster  by  Cotenant  is  question  of  intent,  but  it 
must  be  communicated  to  other  cotenant  in  some  mode,  p.  180. 

To  same  effect  in  Gage  v.  Downey,  94  Cal.  253,  holding  constructive 
notice  thereof  not  shown  and  adverse  possession  not  shown;  and  see 
Alvarado  v.  Nordholt,  95  Cal.  127;  Feliz  v.  Feliz,  105  Cal.  5,  and  Eldei 
V.  McClaskey,  70  Fed.  Rep.  543,  547,  cited  under  Bath  v.  Valde«,'70 
CaL  350.  Approved  in  Faubel  v.  McFarland,  144  CaL  720,  one  tenant 
in  common  cannot  by  mere  exclusive  possession  acquire  title  of  cotenant. 

Finding  is  presumed  on  appeal  to  have  been  supported  by  evidence 
where  insufficiency  not  specified,  p.  186. 

To  same  effect  in  Meades  v.  Lasar,  92  Cal.  227,  aa  to  like  objection 
to  verdict;  Estate  of  Depeaux,  118  Cal.  290,  as  to  objection  to  ordei 
granting  letters  of  administration;  Estate  of  Behrens,  130  CaL  418,  419. 
as  to  finding  of  heirship  in  will  contest. 

91  Cal.  187-191.    ELY  ▼.  FERGUSON. 

Water. — Appropriation  may  be  had  of  water  from  springs,  p.  190. 

Approved  in  Brosnan  v.  Harris,  39  Or.  150,  following  rule.  To  same 
effect  in  Southern  Pacific  etc.  Co.  v.  Dufour,  95  Cal.  619,  but  sustaining 
right  of  land  owner  to  tunnel  so  as  to  tap  subterranean  stream  formed  by 
percolation;  Williams  v.  Harter,  121  Cal.  50,  as  to  diversion  of  springs 
from  one  portion  of  public  lands  to  another. 

91  Cal.  19M94.    DYER  v.  LEACH;  25  Am.  St.  Rep.  171. 

Order  Appointing  Trustee  is  not  attackable  collaterally  where  not 
void  on  face,  p.  193. 

To  same  effect  in  Freeman  v.  Prendergast,  94  Ga.  386,  sustaining  such 
order  where  attacked  collaterally  after  long  delay.  Note  citations: 
Edgerton  v.  Edgerton,  33  Am.  St.  Rep.  576;  North  Pacific  etc  Co.  v. 
Thomas,  46  Id.  639,  and  Edmundson  v.  School  District,  60  Id.  230,  on 
general  subject. 

Error  in  Rejecting  Evidence  is  not  reversible  where  record  does  not 
show  evidence  rejected,  p.  194. 

To  same  effect  in  Kurtz  v.  Forquer,  94  Cal.  95,  as  to  refusal  to  strike 
out  judgment  roll  not  shown  in  record. 

91  Cal.  206-213.  MONTGOMERY  ▼.  SAYRE.  S.  C.  100  Cal.  182;  38 
Am.  St.  Rep.  271. 

Jury  Trial. — Court  cannot  make  findings  contrary  to  special  yerdict, 
p.  210. 

Cited  in  Murray  v.  Hauser,  21  Mont.  127,  where  jury  failed  to  agrea 
and  no  verdict  was  rendered. 
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Surety  includes  maker  of  note  given  to  secure  note  of  corporation 
secured  by  its  mortgage  and  indorsed  by  third  person,  p.  210. 

To  same  efTect  in  O'Connor  y.  Braly,  112  GaL  34;  63  Am.  St.  Rep.  167, 
as  to  like  collateral  note. 

Jury. — ^Presumption  on  Appeal  is  that  jury  is  waited  whevs  record 
is  silent,  p.  211. 

To  same  effect  in  Leadbetter  y.  Lake,  118  GaL  616,  •«  to  like  pre* 
sumption. 

91  GaL  213-222.    PEOPLE  y.  BSAUDRY. 

Dedication  of  Street  is  shown  by  adoption  of  of&dal  map  on  -wYdch 
such  streets  are  represented,  p.  221. 

To  same  effect  in  Koshland  v.  Spring,  116  GaL  696,  as  to  sales  by 
owners  according  to  map  executed  by  their  agent. 

Nuisances. — ^Attorney  General  may  sue  for  abatement  of  obstruction 
of  public  street,  p.  220. 

To  same  effect  in  People  y.  Oakland  etc.  Go.,  118  GaL  240,  as  to  action 
to  quiet  title  of  state  to  lands  in  city  haibors. 

91  GaL  223-231.    BONSTTI  y.  TRSAT. 

Assignee  of  Lease  is  liable  on  oovenant  to  pay  rent  on  assignment, 
when  he  has  taken  possession,  p.  220. 

Cited  in  Northern  Pao.  Ry.  Go.  v.  McQure,  9  N.  Dak.  78,  holding 
assignee  of  lessor  entitled  to  enforce  covenant  as  to  indemnity;  Sum- 
merville  y.  Kelliher,  144  Cal.  160,  where  trustee  in  bankruptcy  of  lessee 
accepts  lease,  he  is  bound  by  its  conditions  to  same  extent  as  lessee; 
Baker  y.  Maier  etc.  Brewery,  140  Cal.  634,  in  action  against  assignee  of 
lease  for  rent,  written  assignment  need  not  be  shown.  To  same  effect 
in  Edmonds  v.  Mounsey,  16  Ind.  App.  401,  although  assignees  had  not 
made  actual  entry. 

91  GaL  231-234.    KIESSI6  y.  ALLSPAUGH. 

Surety  is  Discharged  when  obligee  repays  to  principal  a  sum  left  by 
latter  in  his  hands  to  pay  debtor,  p.  233. 

To  same  effect  in  Eppinger  v.  E[endrick,  114  Gal.  626,  applying  rule 
to  maker  of  accommodation  notes. 

91  Gal.  234-238.    KIESSIG  y.  ALLSPAUGH.    S.  G.  99  GaL  462. 

Mechanics'  Liens — ^Unrecorded  Contracts. — Section  1183,  Code  of  Civil 
Procedure,  does  not  affect  implied  obligation  from  contrsctor  to  owner 
arising  from  performance  of  the  contract,  p.  237. 

To  same  effect  in  Rebman  v.  San  Gabriel  etc.  Co.,  96  Gal.  394,  sus* 
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taining  personal  action  on  implied  contract  for  labor  and  materials, 
although  exceeding  one  thousand  dollars. 

Mechanics'  Liens. — Contractor's  Bond  is  not  yoid  because  of  invalidity 
of  contract  under  section  1183,  Code  of  Civil  Procedure,  p.  236. 

To  same  effect  in  S.  C.  99  Cal.  453,  as  to  same  bond;  Blyth  v.  Robin- 
son, 104  Cal.  241,  when  plan  and  specifications  not  recorded;  and  on 
same  point,  McMenomy  v.  White,  115  Cal.  344,  and  Summerton  v.  Han- 
son, 117  Cal.  253.  Cited  in  Mangrum  v.  Truesdale,  128  Cal.  146,  but 
holding  bond  under  section  1203  void  for  want  of  filing;  Union  etc. 
Works  V.  Dodge,  129  Cal.  394,  holding  bond  binding  though  given  in  ref- 
erence to  public  building;  Carpenter  v.  Furrey,  128  Cal.  669,  as  a  case 
when  constitutionality  of  section  1203  was  not  questioned. 

91  Cal.  238-260.     CITY  OP  PASADENA  v.  STIMSON. 

Municipal  Corporation  is  entitled  to  right  of  eminent  domain,  p. 
248. 

To  same  effect  in  Los  Angeles  v.  Leavis,  119  Cal.  165,  as  to  street 
opening  proceedings  under  Stats.  1889,  p.  70.  Distinguished  in  Ex  parte 
Jackson,  143  Cal.  569,  municipal  charter  may  authorise  city  to  impose 
license  tax  on  business. 

General  and  Special  Laws  defined  and  distinguished,  p.  251. 

Cited  in  McDonald  v.  Conniff,  99  Cal.  391,  holding  general  an  act 
making  certain  document  prima  facie  evidence  in  street  assessment 
cases;  Bruch  v.  Colombet,  104  Cal.  351,  holding  special  an  act  permit- 
ting city  treasurer  to  have  custody  of  school  funds  in  certain  classes  of 
cities;  Robinson  v.  S.  P.  Co.,  105  Cal.  550,  holding  special  a  statute  to 
be  applicable  only  to  corporations  created  subsequent  to  specified  date; 
People  V.  C.  P.  R.  R.  Co.,  105  Cal.  584,  holding  general  a  system  of 
railroad  taxation;  Bloss  v.  Lewis,  109  Cal.  498,  holding  special  an  act 
prescribing  certain  additional  probate  fees  in  counties  of  single  class; 
Market  Street  etc.  Co.  v.  Hellman,  109  Cal.  583,  holding  general  certain 
code  sections  relating  to  railroad  consolidations  and  holding  these  ap- 
plicable to  all  corporations  irrespective  of  time  of  incorporation;  Marsh 
V.  Supervisors,  HI  Cal.  370,  holding  special  an  act  providing  for  mode 
of  primary  elections  in  two  classes  of  counties;  Los  Angeles  v.  Teed, 
112  Cal.  328,  sustaining  acts  providing  for  funding  municipal  indebted- 
ness and  excepting  cities  of  first  class;  Ex  parte  Jentzsch,  112  Cal. 
474,  holding  special  an  act  prohibiting  conduct  of  barber  shops  on  Sun- 
days and  holidays,  and  see  on  same  point  Taooma  v.  Krech,  15  Wash. 
298;  Cullen  v.  Glendora  etc.  Co.,  113  Cal.  514,  515,  holding  special  an  act 
prescribing  special  procedure  in  actions  to  confirm  irrigation  bonds; 
dissenting  opinion.  Rode  v.  Seebe,  119  Cal.  524,  holding  special  (main 
opinion  contra)  a  special  system  of  taxation  for  imsecured  personalty; 
and  see  Dougherty  v.  Austin,  94  Cal.  622,  Santa  Cruz  v.  Enright,  95 


4165  Notes  <m  California  Beports.  91  Cal.  238-260 

CaL  111,  Darey  t.  Mayor,  104  Cal.  646,  Mintzer  v.  Schilling,  117  Cal. 
363,  Rauer  v.  Williams,  118  Cal.  406,  408,  In  re  Mitchell,  120  Cal.  385, 
394,  and  Wigmore  v.  Buell,  122  Cal.  147,  dted  under  People  y.  Henshaw, 
76  Cal.  436;  Reclamation  Dist.  v.  McCullah,  124  Cal.  178,  holding  sec- 
tion 349 V^.  Political  Code,  general;  City  of  Tulare  ▼.  Hevren,  126  Cal. 
231,  holding  section  765  of  municipal  corporation  act  special;  Johnson 
V.  Goodyear  etc.  Co.,  127  Cal.  16,  78  Am.  St.  Rep.  28,  noted  under  Ex 
parte  Westerfeld,  55  CaL  661;  Krause  v.  Durbrow,  127  Cal.  684,  685, 
noted  under  Ex  parte  Clancy,  90  Cal.  553 ;  Escondido  etc.  Dist.  v.  Escon- 
dido  Sem.,  130  Cal.  134,  135,  holding  section  32  of  Wright  act  general; 
Van  Harlingen  v.  Doyle,  134  Cal.  67,  noted  under  Smith  v.  Judge,  17 
Cal.  556;  Ex  parte  Pfirmann,  134  Cal.  150,  but  main  case  not  discussed 
c»r  applied;  Skinner  v.  Mining  Co.,  96  Fed.  743,  quoting  McDonald  v. 
ConniflT,  99  Cal.  386;  Pratt  v.  Browne,.  136  Cal.  662,  holding  void  pro- 
visions fixing  salary  of  court  reporter  in  one  county;  Madera  County 
V.  Raymond  etc.  Co.,  139  Cal.  136,  holding  section  2692,  Political  Code, 
general;  dissenting  opinion,  Estate  of  Johnson,  139  Cal.  541,  discussing 
statutes  of  1897,  page  77;  Ex  parte  Jackson,  143  Cal.  568,  municipal 
charter  may  authorize  city  to  impose  license  tax  on  business;  Estate 
of  Campbell,  143  Cal.  626,  627,  upholding  amendment  of  1899  to  col- 
lateral inheritance  tax  law;  Deyoe  ▼.  Superior  Court,  140  Cal.  481,  up- 
holding interlocutory  divorce  decree  act  of  1903  (Civil  Code,  sees.  131, 
132);  Waite  v.  Santa  Cruz,  184  U.  S.  321,  upholding  California  act  of 
1883,  authorizing  governing  body  of  incorporated  cities  to  issue  re- 
funding bonds.  Note  citations:  People  v.  Havnor,  62  Am.  St.  Rep.  716, 
on  general  subject. 

Btninent  Domain. — Complaint  held  sufficient  as  to  allegations  of  ter- 
mini in  route,  p.  262. 

Cited  in  San  Francisco  etc.  Railway  Co.  y.  Leviston,  134  Cal.  414, 
sustaining  complaint  in  railroad  case;  citing  main  case  also  at  pages 
415,  416,  on  questions  as  to  allegations  of  necessity  of  right  of  way. 

'Person"  includes  corporations,  p.  248. 

Cited  in  Johnson  v.  Goodyear  Min.  Co.,  127  Cal.  8,  78  Am.  St.  Rep. 
21,  noted  under  Douglass  ▼.  Pacific  etc.  Co.,  4  Cal.  306;  dissenting  opin- 
ion in  Beveridge  v.  Lewis,  137  Cal.  632,  discussing  section  1248,  Code  of 
Civil  Procedure. 

Eminent  Domain.— Heceasity  for  Taking  need  not  be  shown  in  case 
of  condemnation  by  city  for  sewerage,  p.  263. 

To  same  effect  in  Santa  Ana  v.  Harlin,  99  Cal.  541,  as  to  proceedings 
for  opening  of  street;  City  of  Santa  Ana  v.  Brunner,  132  Cal.  237,  ap- 
plying rule  to  opening  of  alley,  and  on  point  that  plaintiff  need  not 
show  tender  of  compensation  to  owner. 

Attorney  is  Presumed  to  have  had  authority  to  commence  suit,  p.  257. 
To  same  effect  in  Crystal  etc  Go.  t.  Los  Angeles,  82  Fed.  Rep.  124, 
aa  to  authority  to  file  disclaimer. 
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Eminent  Domain.-^Byidence  is  admissible  in  municipal  condemnation 
for  sewerage,  that  better  route  was  procurable  than  that  sought,  p. 
269. 

Cited  in  City  of  Santa  Ana  y.  Gildmadier,  133  Cal.  397,  allowing 
pleading  of  such  fact  as  defense  in  absence  of  special  demurrer.  Dis- 
tinguished in  Pool  V.  Simmons,  134  Cal.  625,  and  held  inapplicable  in 
proceedings  to  review  grant  of  ferry  franchise  by  supervisors.  Dis- 
tinguished in  Siskiyou  v.  Gamlich,  110  Cal.  100,  where  route  for  road 
had  been  officially  determined  by  supervisors. 

Eminent  Domain. — ^Municipal  Corporation  may  sue  to  acquire  prop- 
erty beyond  its  limits,  p.  259. 

Cited  in  Hewett  ▼.  Irrigation  Dist.,  124  Cal.  192,  as  to  power  of  irri- 
gation district  to  contract  to  furnish  water  beyond  its  territory. 

Judicial  Notice  extends  to  fact  of  incorporation  of  city  in  this  state, 
p.  256. 

To  same  effect  in  In  re  Chope,  112  Cal.  633,  as  to  fact  that  certain 
cities  named  in  insolvency  schedule  were  cities  of  this  state. 

91  CaL  260-264.     VISHER  y.  SMITH. 

Claim  and  Delivery. — Complaint  sustained  as  to  plaintiff's  title,  p. 
263. 

Cited  in  Cameron  v.  Wentworth,  23  Mont.  78,  sustaining  complaint 
as  to  right  to  possession. 

91  CaL  265-274.    PEOPLE  y.  JOHNSON. 

Hearsay  Evidence  includes  testimony  of  arresting  officer  as  to  descrip- 
tion of  defendant  given  him  by  prosecuting  witness,  p.  265. 

To  same  effect  in  People  v.  McNamara,  94  Cal.  614,  as  to  admission 
of  similar  evidence.  Approved  in  State  v.  Houghton,  43  Or.  129,  testi- 
mony that  prosecuting  witness  recognized  photograph  of  defendant  as 
that  of  person  whom  he  desired  to  complain  against  is  hearsay. 

Embezilement  defined  and  distinguished  from  larceny,  p.  266. 

Cited  in  People  v.  Tomlinson,  102  Cal.  23,  and  People  v.  Shaughnessy, 
110  Cal.  60S!,  holding  larceny  shown;  and  ruling  similarly.  People  v. 
Montarial,  120  CaL  696;  People  v.  Campbell,  127  Cal.  281,  noted  imder 
People  y.  Raschke,  73  Cal.  378;  People  y.  McMahan,  133  Cal.  281,  sus- 
taining conviction  for  embezzlement;  People  v.  Dougherty,  143  Cal., 
594,  where  defendant  offered  to  buy  sacks  from  owner  and  sell  them  to 
third  party,  and  he  was  not  employed  by  owner  and  shipment  made  by 
owner  directly  to  third  party,  who  paid  price  to  defendant,  latter  is  not 
guilty  of  embezzlement. 

General  Citation.— Wood  v.  Lost  Lake  Mfg.  Co.,  23  Or.  24. 

91  Cal.  274-278.    STANTON  y.  FRENCH;  25  Am.  St.  Rep.  174. 

Exemption. — ^Peddler's  Wagon  is  exempt  when  necessary  in  his  busi' 
ness  M  such,  although  also  used  for  hire,  p.  277. 
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To  same  effect  in  Spenoe  v.  Smith,  121  Cal.  530,  66  Am.  St.  Rep.  64, 
holding  necessary  threshing  outfit  exempt,  although  also  used  for  hire; 
In  re  Hindman,  104  Fed.  333,  noted  under  Brusie  v.  Griffith,  34  Cal. 
302. 

91  Gal.  278-282.    BOGAfiT  ▼.  CROSBY. 

Statute  of  Limitations  does  not  riin  against  amended  oomplaint  when 
cause  of  action  not  changed,  p.  281. 

Cited  in  Frost  v.  Witter,  132  Cal.  426,  84  Am.  St.  Rep.  57,  noted  under 
Lestrade  y.  Barth,  17  Cal.  288;  Atlantic  etc.  Co.  ▼.  Laird,  104  U.  S.  402, 
holding  cause  not  changed. 

91  Cal.  282-285.    MILLBR  v.  SEARS;  25  Am.  St.  Rep.  176,  note,  178. 

91  Cal.  285-288.    6LAISDELL  v.  McDOWELL;  25  Am.  St.  Rep.  178. 

Chattel  Mortgage  on  hotel  furniture  is  yalid  when  given  to  secure 
the  purchase  money,  p.  287. 

Cited  in  Mitchell  v.  McCormick,  22  Mont.  253,  noted  under  Carr  y. 
Caldwell  10  Cal.  384. 

91  Cat  288-296.    ETCHEPARB  y.  AGUIRRE;  25  Am.  St.  Rep.  180. 

Claim  and  DeliYery.— Judgment  for  Yalue  cannot  be  rendered  unless 
return  cannot  be  had,  p.  292. 

To  same  effect  in  Meads  y.  Laaar,  92  CaL  225,  holding  such  judg- 
ment erroneous  under  verdict.  Cited  in  Marks  y.  Willis,  36  Or.  4,  78 
Am.  St.  Rep.  753,  on  point  that  money  judgment  is  not  enforceable  when 
defendant  returns  the  property  before  levy. 

Fraudulent  ConYeyance.— Employment  of  Vendor  to  take  charge  of 
property  sold,  after  sale,  provided  fact  of  sale  is  apparent  generally, 
p.  295. 

To  same  effect  in  Pearoe  y.  Boggs,  99  Cal.  344,  holding  erroneous 
an  instruction  that  sale  is  valid  if  vendee  can  take  possession  at  his 
will;  Murphy  v.  Mulgrew,  102  Cal.  551,  41  Am.  St.  Rep.  202  (and  note 
203),  holding  no  change  of  ownership  shown  by  facts,  in  sale  by  husband 
to  wife  where  he  retains  possession;  Howe  v.  Johnson,  107  Cal.  76, 
ruling  similarly  as  to  Uke  sale  from  father  to  daughter  when  no  de- 
livery had  for  two  weeks;  Adams  v.  Weaver,  117  Cal.  48,  but  holding 
change  of  ownership  apparent  despite  retention  of  vendor  as  employee; 
George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin,  15  CaL 
503. 

91  Cal.  296-304.    BARRETT  y.  SOUTHERN  PACIFIC  CO.;  25  Am.  St 
Rep.  186. 

Negligence. — Owner  of  Turntable  is  liable  for  injuries  received  there- 
from by  child,  when  it  was  left  unguarded  near  public  street,  p.  301. 
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To  same  effect  in  Callahan  v.  Railroad  Co.,  92  Cal.  91,  on  similar 
facts,  although  (as  in  main  case)  turntable  set  in  motion  by  child's 
playmates;  Peters  v.  Bowman,  115  Cal.  349,  56  Am.  St.  Rep.  108,  but 
holding  lot  owner  not  liable  for  drowning  of  child  in  pond  on  his  vacant 
lot,  though  unguarded.  Denied  in  Walsh  v.  Railroad  Co.,  145  N.  Y. 
307,  45  Am.  St.  Rep.  619  (and  note,  623),  holding  railroad  not  liable 
under  facts;  and  CLeary  v.  Elevator  Co.,  7  N.  Dak.  561,  ruling  similarly. 
Note  citations:  Barnes  v.  Railroad  Co.,  49  Am.  St.  Rep.  407,  409,  419,  on 
injuries  to  children;  Holbrook  v.  Aidrich,  60  Id.  365,  on  general  sub- 
ject. Distinguished,  holding  rule  inapplicable,  in  George  v.  Los  Angeles 
Ry.  Co.,  126  Cal.  363,  77  Am.  St.  Rep.  189,  as  to  injury  from  secured 
trailer  cars;  Loftus  v.  Dehail,  133  Cal.  217,  as  to  open  cellar;  Savannah 
etc.  Co.  v.  Beavers,  113  Ga.  412,  as  to  unfenced  excavation;  Delaware 
etc.  Ry.  Co.  v.  Reich,  61  N.  J.  L.  638,  68  Am.  St.  Rep.  728,  denying  rule 
in  turntable  case;  Cooper  v  Overton,  102  Tenn  235,  73  Am.  St.  Rep.  877, 
as  to  unfenced  pond  formed  from  accumulations;  Utermohlen  v.  Bagg's 
etc.  Co.,  50  W.  Va.  468,  as  to  unguarded  coal  mine  cables  &nd  pulleys. 

Hegligenoe  is  failure  to  observe  that  degree  of  care,  precaution  and 
vigilance  justly  demanded  by  circumstances  whereby  another  suffers 
injury,  p.  302. 

To  same  effect  in  Falls  v.  Railroad  Co.,  97  Cal.  120,  but  holding  no 
negligence  shown  under  facts.  Note  citations:  Montgomery  v.  Booming 
Co.,  26  Am.  St.  Rep.  315,  Spokane  etc.  Co.  v.  Hoefer,  26  Id.  860,  Uggla 
V.  Railway  Co.,  39  Id.  484,  on  general  subject. 

Turntable.^Ordinary  Care  in  maintaining  is  shown  by  evidence  that 
this  was  according  to  usual  custom,  but  such  proof  is  not  conclusive, 
p.  303. 

To  same  effect  in  Burns  v.  Bennett,  99  Cal.  373,  holding  erroneous 
the  rejection  of  such  evidence  in  case  of  care  of  stevedore's  hoisting 
apparatus. 

91  Cal.  307-309.    JOHNSON  y.  KING. 

Mortgage  Foreclosure. — ^Appeal  Bond  to  cover  deficiency  must  be 
given,  although  appellant  not  mortgagor,  when  stay  is  desired,  p.  308. 

To  same  effect  in  Spence  v.  Scott,  95  Cal.  153,  although  appellant 
not  subject  to  deficiency  judgment;  Gutzeit  v.  Pennie,  97  Cal.  487, 
holding  execution  not  stayed  on  mortgagor's  appeal  by  bond  for  costs 
and  waste  pending  appeal. 

91  Cal.  309-313.    WARNER  y.  DARROW. 

Appeal — ^Nonsuit. — ^Error  in  granting  is  error  in  law  and  reviewable 
as  such  only,  p.  311. 

To  same  effect  in  Malone   v.  Beardsley,  92  Cal.   151,  and  Craig   v. 
eria  etc.   (3o.,   107   Cal.   675,   denying  review   where  no   exception 
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taken;  Fogel  v.  Schmalz,  02  Gal.  413,  on  point  that  order  as  to  nonsiii. 
is  reviewable  on  appeal  from  judgment,  although  not  taken  within 
sixty  days  from  entry.  Cited  in  McGraw  v.  Lumber  Co.,  133  Cal.  591. 
holding  decision  thereon  by  supreme  court  to  constitute  law  of  the  case ; 
Ilanno  v.  De  Garmo,  140  Cal.  174,  following  rule.  Distinguished  in 
Johnson  ▼.  Manning,  3  Idaho,  354,  (2  Idaho  1075),  judgment  on  plead 
ings  is  reviewable  though  no  objection  taken. 

Motion  for  Nonsuit  admits  truth  of  plaintiff's  evidence,  p.  312. 

To  same  effect  in  Plass  v.  Plass,  121  Cal.  136,  holding  motion  improp- 
erly granted;  Goldstone  v.  Merchants'  etc.  Co.,  123  Cal.  631,  noted  under 
Wright  V.  Roseberry,  81  Cal.  87,  Ferris  v.  Baker,  127  Cal.  622,  noted 
under  De  Ro  v.  Cordes,  4  Cal.  117;  Hopkins  v.  Railroad,  96  Tenn.  437, 
Hustaining  local  practice  of  demurrer  to  evidence. 

Issues  on  Cross  Complaint  must  be  tried,  notwithstanding  granting' 
cf  nonsuit  against  plaintiff,  p.  312. 

To  same  effect  in  Maffett  v.  Thompson,  32  Or.  561,  when  complaint 
dismissed  on  plaintiff's  consent.  Cited  in  Washington  etc.  Assn.  v. 
Saunders,  24  Wash.  330,  noted  under  Mott  v.  Mott,  82  GaL  413. 

91  Gal.  313-323.    THOMPSON  v.  LAUGHLIN. 

Injunction  to  Restrain  Execution  because  judgment  fraudulently  ob- 
tained through  breach  of  stipulation  will  lie,  although  same  relief 
grantable  by  motion,  p.  318. 

To  same  effect  in  Merriman  v.  Walton,  105  Cal.  408,  45  Am.  St.  Rep. 
52,  sustaining  similar  action;  Heim  v.  Rutin,  109  Cal.  503,  50  Am.  St. 
Rep.  56, but  denying  injunction  against  judgment  when  rendered  in  breach 
of  stipulation  without  consideration,  and  where  defendant  therein  had 
no  valid  defense;  Broadway  Ins.  Go.  v.  Wolters,  128  Gal.  169,  noted 
under  Bibend  v.  Kreutz,  20  GaL  110;  and  Eppinger  v.  Scott,  130  Cal. 
277,  278,  noted  under  Carpentier  v.  Hart,  5  Cal.  406.  Note  citations: 
Little  Rode  etc  Go.  v.  Wells,  64  Am.  St.  Rep.  239,  257,  on  general  sub- 
ject. 

91  (M.  323-338.    SMITH  T.  PHOENIX  INS.  CO.;  25  Am.  St.  Rep.  191. 

Insurance.— Condition  as  to  change  in  title  held  not  broken,  p.  329. 

Cited  in  Arkansas  etc.  Ins.  Go.  v.  Wilson,  67  Ark.  568,  669,  77  Am. 
St.  Rep.  133,  ruling  similarly  under  facts  stated. 

Insurance. — ^Application  is  to  be  considered  as  part  of  policy  in  de- 
termining rights  of  parties  as  to  breach  of  conditions,  p.  329. 

To  same  effect  in  Davis  v.  Phoenix  etc.  Co.,  Ill  GaL  413,  holding  pro- 
visions in  policy  as  to  ownership  waived  in  view  of  statements  in  ap- 
plication. Cited,  also,  in  Loventhal  v.  Insurance  Co.,  112  Ala.  118,  57 
Am.  St.  Rep.  22,  as  affirming  29  Conn.  10,  on  representation  of  owner- 
ship. 
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91  Gal.  338-342.    PEOPLE  y.  LOS  ANGELES  ETC.  CO. 

Corporate  Franchises  are  not  forfeited  per  se  by  acts  sufficient  to 
cause  forfeiture,  p.  340. 

Distinguished  in  Areata  v.  Areata  etc.  Co.,  92  Cal.  646,  ruling  aliter 
as  to  failure  to  complete  railroad  work  in  specified  time  where  expressly 
decreed  by  statute  to  work  forfeiture.  Note  citations:  Bafferty  v. 
Traction  Co.,  30  Am.  St.  Rep.  776,  on  forfeiture. 

91  Cal.  342-354.    HOWELL  y.  BTJDD. 

Order  Granting  Letters  of  Administration  is  conclusive  on  distribu- 
tion as  to  relationship  of  applicants  for  letters  when  involyed  in  ap- 
plication, p.  348. 

To  same  effect  in  In  re  Davis,  106  CaL  456,  holding  widow  not  en- 
titled to  administer  when  having  waived  all  property  rights  by  articles 
of  separation;  Crew  v.  Pratt,  119  Cal.  149,  holding  decree  of  distribu- 
tion conclusive  as  to  validity  of  trust  in  will  when  construed  therein; 
Estate  of  Harrington,  147  Cal.  131,  where  claim  of  widowhood  of  de- 
ceased person  was  litigated  upon  issue  joined  upon  petition  of  alleged 
widow  for  homestead,  and  was  determined  against  her,  she  is  estopped 
from  claiming  widowhood  on  distribution  of  homestead. 

Vendee  under  executory  oontract  beccNues  equitable  owner  of  the  prop- 
erty, p.  S6L 

To  same  effect  in  Burbank  y.  Dennis,  101  Cal.  99,  discussing  validity 
of  sale  by  such  vendee  to  corporation  of  which  he  was  promoter. 

Judge  is  Diaqnalified  when  relationship  exists  as  to  any  person  whose 
interests  are  represented  by  parties  to  record,  p.  352. 

Cited  in  Vine  v.  Jones,  13  S.  Dak.  59,  holding  probate  judge  dis- 
qualified in  matter  when  son  has  contingent  fee;  Patton  y.  Collier,  90 
Tex.  119,  in  opinion  of  lower  court  certified  for  appeal,  ease  holding 
judge  not  disqualified;  and  see  S.  C.  13  Tex.  Ciy.  App.  547. 

91  Cal.  355-358.    ROCHART  y.  GEE.    S.  C.  137  Cal.  497. 

Action  is  not  Dismissed  by  filing  of  written  abandonment  and  entry 
thereof  where  no  judgment  entered  thereon,  p.  356. 

To  same  effect  in  Barnes  v.  Barnes,  95  Cal.  174,  when  similar  dis- 
missal filed.  Distinguished  in  Boyd  v.  Steele,  6  Idaho,  632,  clerk  can- 
not defeat  dismissal  by  neglecting  or  refusing  to  enter  judgment  of 
dismissal. 

Copartnership  Dissolution. — Appeal  does  not  lie  from  order  settling 
receiver's  account  therein  made  before  final  judgment,  p.  356. 

To  same  effect  in  Illinois  etc.  Bank  v.  Alvord,  99  Cal.  411,  as  to 
order  directing  payment  of  certain  claims  in  foreclosure  suit,  made 
before   final   judgment;    Grant   v.    Superior   Court,    106    Cal.    326,   but 
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ruling  aliter  as  to  order  directing  certain  payments  by  receiyer,  when 
a  final  judgment;  City  of  Los  Angeles  v.  Water  Co.,  134  Oal.  124,  but 
allowing  appeal  from  order  settling  receiver's  account  when  it  is  a  final 
determination  of  the  rights  of  the  parties;  Free  Gold  M.  Co.  y.  Spiers, 
135  Cal.  131,  132,  disallowing  appeal  from  order  permitting  receiver  to 
purchase  necessary  machinery;  Heinze  y.  Butte  etc.  Min.  Co.,  129  Fed. 
339,  neither  order  of  circuit  court  approving  monthly  reports  of  re- 
ceiver nor  one  directing  him  to  pay  expenses  incurred  by  him  is  ap- 
pealable. 

91  Cal.  362-366.    SCHALLERT  ETC.  CO.  ▼.  NEAL. 

Mechanic's  Liens— False  Statement. — Section  1202,  Code  of  Civil  Pro- 
eedure,  must  be  strictly  construed  and  testimony  to  defeat  claim  dear 
and  convincing,  p.  365. 

To  same  effect  in  Pacific  etc.  Co.  v.  Fisher,  106  CaL  235,  sustaining 
finding  of  validity;  Savings  etc.  Society  v.  McKoon,  120  Cal.  179,  on 
]K>int  that  penal  statutes  must  be  strictly  construed. 

91  Cal.  367.    EX  PASTE  WIDBER. 

Anditor  need  not  pass  upon  demand  based  on  courtroom  supplies  pur* 
chased  on  judge's  order  but  court  cannot  compel  treasurer  to  pay  the 
demand,  p.  368. 

Cited  on  first  point  in  Corbett  v.  Widber,  123  Cal.  156,  noted  under 
Ex  parte  Beis,  64  Cal.  233;  on  second  point  in  Ex  parte  Truman,  124 
CaL  388,  as  to  payment  of  oourt  reporter  on  judge's  order. 

91  CaL  371-377.     DE  TOSO  v.  HOBINSON.     S.  G.  see  PEOPLE  T. 
6IBBS»  96  Cal.  664. 

Judgment  on  Pleadings  is  grantable  when  complaint  does  not  state 
cause  of  action,  p.  373. 

To  same  effect  in  Evans  y.  Paige,  102  Cal.  133,  Hibemia  etc.  Society 
T.  Thornton,  117  CaL  482,  and  People  v.  Brown,  23  Colo.  430,  cited 
under  Kelley  v.  Kriess,  68  Cal.  210.  Cited  in  James  River  etc  Bank 
▼.  Purchase,  9  N.  Dak.  282,  noted  under  King  v.  Montgomery,  50  CaL 
115;  Haug  v.  Railway  Co.,  102  Fed.  76,  noted  under  Taylor  v.  Palmer, 
31  CaL  241. 

Public  Lands. — ^Frand  in  procuring  patent  cannot  be  asserted  by 
stranger  whose  rights  have  not  been  interfered  with  by  its  issuance, 
p.  376. 

To  same  effect  in  Newman  v.  San  Francisco,  92  CaL  382,  as  to  deeds 
fraudulently  obtained  under  Van  Ness  ordinance. 

91   Cal.  377-382.  MILLER  v.  WADDINGHAM.     S.  C.  see  STOWELL 
y.  WADDINGHAM,  100  Cal.  7. 
Fixtnres. — ^Whether  buildings  placed  on  land  are,  is  question  of  fact, 
determinable  upon  dreumstances  of  particular  case,  p.  379. 
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To  same  effect  in  concurring  opinion  in  Dietz  v.  Transfer  Co.,  95  GaL 
102,  discussing  scope  of  deed  conveying  these;  Jordan  v.  Myres,  126 
Cal.  569,  noted  under  Hendy  y.  Dinkerhoff,  57  Cal.  3.  Note  citations: 
Fifield  ▼.  Bank,  39  Am.  St.  Rep.  172,  on  general  subject. 

91  Cal.  383-385.     McGOVERN  ▼.  MOWRT. 

Action  to  Quiet  Title. — ^Possession  alone  is  sufficient  for  plaintiff  as 
against  mere  trespasser,  p.  385. 

To  same  effect  in  Zilmer  v.  Gerichten,  111  Cal.  77,  sustaining  eject- 
ment based  on  prior  possession  as  against  trespasser;  Silveira  t.  Iver- 
sen,  128  Cal.  187,  on  point  that  title  by  adverse  possession  is  sufficient 
for  action;  Shelton  Logging  Co.  v.  Gosser,  26  Wash.  132,  where  in  action 
to  quiet  title  plaintiff,  in  addition  to  possession,  shows  title  under  which 
possession  is  claimed,  court  passes  on  lawfulness  of  possession. 

91  Cal.  385-390.    HUGHES  ▼.  DUNLAP. 

Jury  Trial  must  be  granted  in  action  for  trespass,  although  injunc- 
tion joined  therewith,  p.  388. 

To  same  effect  in  Gillespie  v.  Gouly,  120  Cal.  610,  bm  to  action  to 
quiet  title  by  one  out  of  possession  against  one  claiming  title  and  in 
possession;  Haggin  v.  Kelly,  136  Cal.  483,  as  to  ejectment  suit,  though 
asking  injunction  against  waste  pendente  lite;  Reiner  t.  Schroeder,  146 
Cal.  421,  arguendo. 

91  Cal.  391-400.    HATES  ▼.  FINB. 

Water  Rights. — ^Acquisition  of  interest  alleged  to  have  been  by  agree- 
ment is  not  shown  by  facts  proving  acquisition  under  implied  contract, 
p.  396. 

Distinguished  in  San  Luis  etc  Co.  v.  Estrada,  117  Cal.  182,  discuss- 
ing effect  of  payment  when  acquisition  by  appropriation  pleaded;  cited 
in  Child  v.  Whitman,  7  Colo.  App.  119,  on  point  that  conveyance  of 
land  will  not  pass  interest  in  ditch  and  water  therein. 

Statute  of  Frauds  includes  agreement  for  conveyance  of  ditch  and 
water  rights,  p.  398. 

Cited  in  Blankenship  v.  Whaley,  124  Cal.  304,  decreeing  specific  per- 
formance of  such  agreement  when  executed  on  plaintiff's  part. 

Order  Granting  New  Trial  will  be  affirmed  if  sustainable  upon  any 
ground,  p.  397. 

Cited  in  Churchill  v.  Floumoy,  127  Cal.  362,  holding  appellate  court 
not  restricted  to  grounds  stated  in  trial  judge's  opinion. 

Absolute  Interests  as  Tenants  in  Common  in  water  right  is  an  estate 
in  real  property,  p.  398. 

Approved  in  South  Tule  etc.  Ditch  Co.  v.  Eong,  144  Cal.  454,  acti<m 
to  determine  water  right  is  real  action. 
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91  Cal.  400-405.    D£  GUYER  ▼.  BANNING. 

Patent  for  Mexican  Grant  cannot  be  attacked  because  differing  in 
description  from  decree  of  confirmation,  p.  402. 

To  same  effect  in  Valentine  v.  Sloss,  103  Cal.  220,  as  to  like  variance. 
Cit«d  in  United  SUtes  ▼.  Peralta,  90  Fed.  031,  noted  under  Chipley 
V.  Farris,  45  Cal.  627. 

91  Cal.  405-428.    LUCO  ▼.  DE  TORO. 

Declaration  of  Trust  need  not  be  in  any  particular  form,  p.  417. 

To  same  effect  in  Thomas  v.  Glendinning,  13  Utah,  56,  further  dis- 
cussing bar  by  limitation.  Note  citations:  Williamson  y.  Tager,  34 
Am.  St.  Rep.  196,  on  general  subject. 

Statute  of  Limitations  does  not  commence  to  run  until  notice  of  un- 
equivocal repudiation,  p.  415. 

To  same  effect  in  Scadden  etc.  Co.  v.  Scadden,  121  Cal.  40,  as  to  action 
by  corporation  against  its  promoter  iv  enforce  resulting  trust. 

Vendee's  equitable  title  under  contract  of  sale  is  enforceable  in  parti- 
tion suit,  p.  421. 

Cited  in  Fogarty  v,  Fogarty,  129  Cal.  49,  noted  under  Love  v.  Wat- 
kins,  40  CaL  547;  Murphy  v.  Crowley,  140  Cal.  149,  action  by  heir  to 
set  aside  conveyance  procured  by  frauA  practiced  on  deceased  and  to 
enforce  a  trust  as  to  another  tract  and  to  quiet  title,  is  governed  by 
five  year  limitation  prescribed  by  Code  of  Civil  Procedure,  section  318. 

Statute  of  Limitations  in  action  for  specific  performance  by  vendee 
while  in  possession,  p.  418. 

Cited  in  Fleishman  v.  Woods,  135  Gal  260,  noted  under  Love  v.  Wat- 
kins,  40  CaL  547. 

Miscellaneous. — ^Ivancovich  v.  Weilenman,  144  GaL  763,  in  partition 
suit  final  judgment  rendered  therein  is  conclusive  as  to  any  interest 
or  lien  not  set  forth  which  might  have  been  litigated. 

91  CaL  428-432.    BOHNSRT  Y.  BOHNBKV. 

Divorce. — ^Alimony  may  be  awarded  to  wife  pending  her  appeal  to 
include  her  support  and  expenses  and  oounsel  fees  for  such  appeal,  p. 
43L 

To  same  effect  in  Gay  v.  Gay,  146  Cal.  240,  241,  following  rule;  Love- 
ren  v.  Loveren,  100  Cal.  495,  as  to  allowance  for  past  expenses  when 
necessary  toward  perfecting  appeal;  Rose  v.  Rose,  109  Cal.  546,  per- 
mitting additional  allowances  of  counsel  fees  during  pendency  of  suit; 
Storke  v.  Storke,  116  Cal.  51,  as  to  allowance  for  transcription  of  tes- 
timony, for  use  in  motion  for  new  trial;  but  denying  right  of  court 
to  vacate  judgment  for  nonpayment  thereof;  Grannis  v.  Superior  Court, 


91  Cftl.  432-457  Notes  on  California  Reports.  4174 

143  Gal.  633,  where  divorce  decree  was  final  in  form  after  passage  of 
interlocutory  decree  act  of  1903,  and  wife  moved  to  vacate  it  within 
six  months,  court  could  order  further  counsel  fees  on  motion  to  set  it 
aside;  Brasch  v.  Brasch,  60  Neb.  76,  79,  further  sustaining  allowance 
as  not  excessive. 

91  Cal.  432-439.    COUNTY  OF  SAN  LXHS  OBISPO  ▼.  WHITE. 

Tax  Suit— County  may  bring  in  its  own  name,  under  Stats.  1880, 
136,  p.  434. 

To  same  effect  in  Los  Angeles  v.  Ballerino,  99  OaL  695,  holding  fur- 
ther as  to  bar  hereof  by  limitation. 

Appeal — ^Evidence.«<k>urt  need  not  limit  effect  of  unless  so  requested, 
p.  437. 

Cited  in  Liebrandt  y.  Sorg,  133  Cal.  573,  holding  objection  waived 
by  failure  to  request  instruction. 

Road  District  Taxes.— ^uit  for  may  be  brought  by  county  in  its  own 
name,  p.  434. 

Cited  in  San  Bernardino  v.  S.  P.  R.  R.  Co.,  137  Cal.  662,  but  denying 
right  of  county  to  sue  railroad  operated  in  several  counties  for  taxes 
due  a  school  district  through  which  it  passes. 

Action  of  Supervisors  in  Ordering  Publication  of  election  proclama- 
tion may  be  proved  by  oral  evidence  if  derk  has  neglected  to  record 
Action,  p.  436. 

Approved  in  La  Grange  etc.  Co.  v.  Carter,  142  Cal.  564,  applying  rule 
as  to  proof  of  action  of  board  of  equalization  in  raising  assessment. 

91  Cal.  440-441.    EX  PARTE  SOLOMON. 

Municipal  Ordinance  is  void  when  unreasonable,  p.  441. 

Approved  in  In  re  Ridenbaugh,  5  Idaho,  376,  where  general  laws  of 
state  prohibit  faro,  city  ordinance  licensing  faro  is  void.  Distinguished 
in  Kansas  City  v.  Hallett,  59  Mo.  App.  166,  sustaining  lottery  ordinance 
and  holding  it  not  in  conflict  with  state  statute. 

91  Cal.  442-448.    MEUZ  ▼.  H06UE. 

Proposal  to  Accept  or  an  Acceptance  on  Terms  varying  from  offer  is 
rejection  of  offer,  p.  448. 

Approved  in  Niles  v.  Hancock,  140  Cal.  161,  where  proposal  to  pur- 
chase was  rejected  by  less  offer,  and  there  was  subsequent  acceptance 
of  original  offer,  to  which  no  consent  communicated  to  purchaser,  no 
written  contract  is  shown. 

91  Cal.  449-457.    PACIFIC  RAILWAY  CO.  ▼.  WADE;  26  Am.  St.  Rep. 
201. 
Jury  Trial  is  not  demandable  as  of  right  in  equity  case,  p.  456.' 
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To  same  effect  in  Raymond  ▼.  Flavel,  27  Oreg.  23 1,  sustaining  its 
denial. 

Street  Railway.— Right  to  use  public  street  and  another's  track,  dis- 
cussed, p.  452. 

See  notes  to  Western  etc.  Co.  y.  Street  R.  R.  Co.,  25  Am.  St.  Rep. 
478,  on  right  to  use  another's  track;  and  Gilmore  ▼.  Railway  Co.,  34 
Id.  684,  Evans  v.  Railway  Co.,  39  Id.  012,  Hall  ▼.  Railway  Co.,  57  Id. 
735,  and  Evers  y.  Traction  Co.,  53  Am.  St.  Rep.  678,  on  general  subject. 

Sailroad  Receiyer.^Powers  of,  discussed,  p.  455. 

See  note  to  Bank  v.  McQettigan,  71  Am.  St.  Rep.  354,  358,  861. 

01  CaL  458-463.    BRANDT  ▼.  THOMPSON. 

Hortgagiff  by  Deed  Absolvte  cannot  quiet  title  as  against  mortgagee 
without  payment  of  debt,  irrespectiye  of  its  bar  by  limitation,  p.  462. 

To  same  effect  in  Peshine  v.  Ord,  110  Cal.  314,  63  Am.  St.  Rep.  134, 
but  holding  such  action  defeated  by  mortgagee's  adverse  possession, 
after  conditions  broken;  Byrne  y.  Hudson,  127  CaL  256,  noted  under 
Cunningham  v.  Hawkins,  27  Cal.  603;  Reavis  y.  Reavis,  103  Fed.  818, 
noted  under  Montgomery  y.  Spect,  55  Cal.  352. 

01  CaL  463-465.    JACKSON  ▼.  HTD£. 

State  Laada.— Conyeyanoe  of  land  by  holder  of  certificate  of  pur- 
diase  entitles  grantee  to  assignment  of  certificate,  p.  464. 

To  same  effect  in  Pioneer  etc  Co.  y.  Maddux,  100  Cal.  630,  50  Am.  St. 
Rep.  71,  holding  judgment  of  foreclosure  of  certificate  void  when  grantee 
not  served  and  statute  otherwise  not  complied  with. 

01  GkL  465-460.    PEOPLE  y.  NEIL. 

Information  for  fraudulent  voting,  in  language  of  statute,  is  insuffi- 
cient, p.  468. 

Approved  in  People  v.  Mahoney,  145  Cal.  108,  applying  rule  to  indict- 
ment for  presentation  of  false  claim  against  county,  under  Penal  Code, 
section  72. 

01  CaL  470-476.    PEOPLE  ▼.  BIBB7. 

Forgery  embraces  requisition  for  school  warrant,  p.  473. 

Cited  in  People  v.  McGlade,  130  Cal.  60,  as  to  demand  on  treasury; 
State  y.  Brett,  16  Mont.  870,  as  to  city  warrant  valid  on  face;  dis- 
senting opinion  in  Oaffey  v.  State,  36  Tex.  Cr.  Rep.  204,  61  Am.  St.  Rep. 
845,  main  opinion  holding  incomplete  check  for  teacher's  salary  not 
included;  dissenting  opinion  Raymond  v.  People,  2  Colo.  App.  345,  361, 
main  opinion  holding  warrant  void  and  forgery  not  criminal.  Note 
citations:  State  v.  Gryder,  82  Am.  St.  Rep.  361,  on  forgery. 
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Indictment  for  Forgery  need  not  allege  all  facts  whose  existence  is 
shown  by  forged  instrument,  p.  474. 

To  same  effect  in  State  v.  Gee,  28  Oreg.  108,  but  holding  indictment 
defective. 

01  Cal.  484-486.    LEACH  ▼.  AITKBN.    S.  C.  see  LEACH  T.  PIERCE, 
93  Cal.  617. 

Bill  of  Exceptions. — Settlement  by  trial  judge  cannot  be  compelled 
after  his  term  of  office,  p.  485. 

To  same  effect  in  Depeaux  v.  Peck,  118  Cal.  523,  discussing  procedure 
in  TBUch  extent,  and  dismissing  appeal  for  delay  in  settlement.  Denied 
in  Montana  etc.  Co.  v.  Lindsay,  25  Mont.  26,  under  local  statutes. 

Former  Judge  may  be  Authorised  to  settle  bill  of  exceptions  after 
expiration  of  term  of  office,  pp.  485,  486. 

Approved  in  Miller  v.  Enterprise  etc.  Co.,  142  CaL  215,  upholding  Code 
of  Civil  Procedure,  section  653,  authorizing  judge  who  tried  cause  to 
settle  bill  of  exceptions. 

01  Cal.  486-488.    BASRT  ▼.  SXTPESIOR  COURT. 

Contempt. — ^Judgment  cannot  be  entered  therein  in  addition  to  orig- 
inal judgment,  p.  488. 

To  same  effect  in  In  re  Barry,  94  Cal.  563,  quashing  execution  on 
such  second  judgment  after  its  annulment  on  certiorari;  White  v. 
White,  130  Cal.  600,  applying  rule  to  divorce  decree,  and  Vanoe  v. 
Smith,  132  Cal.  512,  to  decree  of  distribution. 

91  Cal.  488-401.    SIMPSON  T.  BUDD. 

Stipulation  will  be  enforced  though  not  filed  or  confirmed  by  order, 
p.  490. 

Cited  in  Beach  v.  Spokane  etc.  Co.,  21  Mont.  186,  but  ruling  aliter 
as  to  oral  stipulation  whose  making  is  denied  by  one  party. 

Bill  of  Exceptions.— -Time  for  Preparation  may  be  extended  by  court, 
although  such  extension,  with  that  obtained  by  stipulation,  exceeds 
thirty  days,  p.  491. 

To  same  effect  in  Reclamation  District  y.  Hamilton,  112  Cal.  608, 
sustaining  such  extension. 

91  Cal.  492-505.    WATKINS  ▼.  BRYANT. 
Tm8t8.^Beneficiaries  are  bound  by  judgment  against  trustee,  p.  501 
See  note  to  Snelling  ▼.  American  etc  Co.,  78  Am.  St.  Rep.  167,  168. 


4177  Notes  on  California  Reports.  01  Cal.  60tf-5dA 

91  CaL  506-509.    OLSON  ▼.  LOVELL. 

Specific  Performance  cannot  be  decreed  against  cotenants  when  con- 
tract signed  by  one  only  without  other's  authority,  p.  508. 

Distinguished  in  Simons  v.  Bedell,  122  Cal.  349,  enforcing  contract 
against  married  woman,  under  facts,  although  acknowledgment  defec- 

91  CaL  512-518.    WORLET  ▼.  NETHERCOTT;  25  Am.  St.  Rep.  209. 

Vendee  in  possession  where  vendor  cannot  give  good  title  cannot  re- 
tain possession  and  refuse  to  pay,  p.  517. 

Cited  in  Haile  v.  Smith,  128  Cal.  419,  noted  under  Salmon  v.  Hoff- 
man, 2  CaL  139;  Owen  v.  Pomona  Land  and  Water  Co.,  131  Cal.  541, 
on  appeal  from  order  denying  new  trial  in  action  to  enforce  rescission 
of  contract  of  sale  for  failure  of  title  conclusion  of  law  as  to  right  of 
vendee  to  recover  value  of  improvements  is  not  proper  subject  of  review. 

91  CaL  518-523.    PRESCOTT  ▼.  GRADT. 

ICaker  of  Demand  Note  is  not  liable  on  stipulation  for  attorney's 
fees  therein,  unless  demand  is  made  before  suit,  p.  520. 

To  same  effect  in  Clemens  v.  Luce,  101  Cal.  436,  437,  applying  rule  to 
necessity  of  notice  of  exercise  of  option  on  default  in  interest  on  mort- 
gage note,  but  holding  no  demand  necessary  on  ordinary  demand  note. 

Mortgage  Foreclosure — Attorney's  Fees. — ^When  note  stipulates  al- 
lowance of  reasonable  amount,  this  amoimt  must  be  averred  and  issue 
may  be  taken  thereon,  p.  522. 

To  same  effect  in  Alexander  v.  McDow,  108  Cal.  30,  but  holding  alle- 
gations of  complaint  in  this  behalf  admitted  by  default;  but  see  Brooks 
V.  Forington,  117  Cal.  221,  holding  default  not  permit  recovery  of  ooim- 
sel  fees  when  only  "oosts"  prayed  for;  lUokke  v.  Escallier,  124  Cal. 
298,  on  point  that  personal  judgment  alone  is  recoverable  therefor  when 
they  are  not  expressly  secured  by  the  mortgage;  De  Jamatt  v.  Mar- 
quez,  127  Cal.  559,  78  Am.  St.  Rep.  91,  on  point  that  such  fees  are  in 
nature  of  special  damage  when  included  in  contract;  McNamara  v. 
Oakland  etc.  Assn.,  131  Cal.  347,  but  holding  allegation  of  reasonable- 
ness of  fee  unnecessary. 

91  Gal.  526-535.     RUTLEDGE  t.  CRAWFORD;   26  Am.  St.  Rep.  212 
(cited  in  State  v.  Fawcett,  17  Wash.  207). 

Ballot  is  Valid  when  mark  found  thereon  is  not  shown  to  have  been 
placed  BO  as  to  distinguish  ballot  so  marked,  p.  530. 

To  same  effect  in  Coffey  v.  Lyman,  92  Cal.  136,  holding  party  head- 
ing of  ticket  not  an  illegal  "distinguishing  mark";  Tebbe  v.  Smith,  108 
CaL  110,  49  Am.  St.  Rep.  73,  but  rejecting  ballot  as  improperly  marked; 
Notes  CaL  Rep.— 262. 
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Maddux  v.  Walthall,  141  Cal.  415,  ballots  stamped  after  words  ''no 
nomination"  are  void;  Church  v.  Walker,  10  S.  Dak.  96,  and  Houston 
v.  Steele,  98  Ky.  612  (and  see  611),  sustaining  ballot  where  mark  ap- 
parently accidental;  dissenting  opinion  in  Slaymaker  v.  Phillips,  5 
Wyo.  490,  main  opinion  holding  local  statute  mandatory.  Note  cita- 
tions: State  y.  Saxon,  32  Am.  St.  Rep.  66,  Taylor  v.  Bleakley,  49  Id. 
249,  on  general  subject. 

Statutory  Construction  is  so  to  be  made  as  to  effectuate  the  statutory 
purpose  and  intent,  p.  533. 

To  same  effect  in  In  re  Johnson,  98  Cal.  536,  construing  adoption 
statutes;  Lynip  t.  Buckner,  22  Nev.  440,  construing  election  laws;  Opin- 
ion of  the  Justices,  66  N.  H.  657,  construing  railroad  acts;  Nevada  Nat. 
Bank  v.  Dodge,  119  Fed.  59,  upholding  California  Political  Code,  section 
3609,  relating  to  assessment  of  national  bank  shares.  Note  citations: 
Parvin  v.  Wimberg,  30  Am.  St.  Rep.  265,  on  general  subject. 

Election  Contest. — ^Petition  must  show  eligibility  of  contestant^  p. 
534. 

To  same  effect  in  Gillespie  v.  Dion,  18  Mont.  194,  as  to  "statement 
of  contest"  under  local  statute;  Watt  v.  Jones,  60  Kan.  209,  holding 
pleading  bad  for  lack  of  such  allegation;  dissenting  opinion  in  Church 
V.  Walker,  10  S.  Dak.  98,  main  opinion  sustaining  petition.  Note  cita- 
tions:   Kindel  v.  Le  Bert,  58  Am.  St.  Rep.  244,  on  general  subject. 

General  Citation. — Sawin  v.  Pease,  6  Wyo.  103. 

91  Cal.  538-539.    PALliDALE  ETC.  DIST.  v.  RATHKS. 

Irrigation  Districts. — ^Appeal  under  Stats.  1889,  p.  213,  seo.  8,  is  too 
late  if  not  taken  within  statutory  time,  p.  539. 

To  same  effect  in  Ryan  etc.  Co.  v.  Murdock,  8  Utah,  498,  applying 
rule  to  appeals  from  judgments. 

91  Cal.  645-548.    EX  PARTE  RAYMOND. 

Validity  of  Grand  Jury  cannot  be  questioned  by  witness  called  before 
it,  p.  547. 

To  same  effect  in  Bruner  v.  Superior  Court,  92  Cal.  256  (and  see 
276),  but  allowing  attack  by  person  indicted,  and  holding  same  grand 
jury  illegal;  People  v.  Reigel,  120  Mich.  87,  noted  under  In  re  Gannon, 
69  Cal.  641;  State  v.  Noyes,  87  Wis.  347,  41  Am.  St.  Rep.  49,  holding 
validity  of  such  de  facto  jury  not  attackable  on  habeas  corpus;  State 
V.  Westport,  135  Mo.  133,  on  point  that  oourls  will  not  try  ooUusive 
suits. 

91  Cal.  548-549.    DENNIS  v.  SUPERIOR  COURT. 
Stockholder's  Liability  is  obligation  arising  upon  contract,  p.  548. 
To  same  effect  in  Kennedy  v.  Bank,  97  Cal.  96,  100,  33  Am.  St.  Rep. 
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166,  167  (and  see  note,  168),  holding  attachment  procurable  in  enit 
thereon  (but  see  concurring  opinion  at  pages  last  cited) ;  concurring 
opinion  in  Bliss  v.  Sneath,  119  Cal.  530,  on  point  that  liability  may 
be  both  statutory  and  contract  at  once;  County  of  San  Luis  Obispo 
T.  Gage,  139  Cal.  406,  holding  liability  of  state  for  support  of  orphans 

(Stats.   1880,  p.  13)   such  an  obligation. 

91  Cal.  649-551.    CITY  OF  SAN  LUIS  OBISPO  v.  HASKIN. 

Notice  of  Bond  Election  is  sufficient  if  as  definite  as  possible  under 
circumstances,  p.  550. 

To  same  effect  in  Derby  ▼.  Modesto,  104  Cal.  524,  sustaining  notice 
in  seyeral  particulars;  Redondo  Beach  ▼.  Cate,  136  Cal.  148,  but  held 
not  determinative  of  question  of  authority  to  issue  bonds.  Note  cita- 
tions:   Jones  Y.  Camden,  51  Am.  St.  Rep.  847,  on  general  subject. 

91  CaL  552-565.    CLAKK  ▼.  TATLOK. 

Mechanic's  Liens.— Counterclaim  lies  to  materialman's  action,  for 
moneys  paid  him  in  excess  of  amount  to  which  he  was  entitled,  p.  554. 

Distinguished  in  Griswold  v.  Pieratt,  110  Cal.  266,  rejecting  counter^ 
claim  based  on  breach  of  contract  in  action  for  negligence. 

91  CaL  560-563.    COVELL  y.  WASHBURN. 

Mechanic's  Liens.— Owner  may  offset  as  against  contractor's  personal 
action  amounts  paid  on  judgments  to  other  lienors,  including  attorney's 
fees  and  costs  therein,  p.  562. 

To  same  effect  in  Clancy  y.  Ployer,  107  Cal.  275,  although  owner 
had  refused  payment  to  lienor  of  order  given  by  contractor  for  amount 
due  such  lienor;  Marchant  v.  Hayes,  117  Cal.  672,  but  disallowing  set- 
off of  judgments  for  lienors  under  facts;  Macomber  y.  Bigelow,  123  Cal. 
534,  when  original  contract  was  void. 

Mechanic's  Liens. — Owner  cannot  pay  lienors  to  whom  contractor  is 
indebted,  without  suit,  p.  562. 

To  same  effect  in  Wilson  y.  Samuels,  100  Cal.  519,  holding  owner, 
on  such  payment,  to  assume  burden  of  proving  validity  of  demand  and 
regularity  of  lien;   Simpson  v.  Gamache,  134  Cal.  219,  arguendo. 

91  Cal.  563-565.     PEOPLE  y.  SCOTT,     ated  in  93  CaL  659,  but  ap- 
parently by  mistake. 

91  Cal.  565-580.    LATAILLADB  y.  ORENA;  25  Am.  St.  Rep.  219. 

Guardian  may  be  compelled  in  equity  to  account  for  property  fraudu- 
lently concealed,  p.  576. 

Cited  in  dissenting  opinion  in  Mulcahey  v.  Dow,  131  Cal.  80,  noted 
under  Wingerter  v.  Wingerter,  71  Cal.  105;  Silva  v.  Santos,  188  Cal. 
541,  noted  under  Dean  v.  Superior  Court,  63  Cal.  473. 
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Probate  Court's  Decree  Settling  Guardian's  Account  and  discliarging 
him  from  his  trust  is  conclusive,  p.  576. 

Approved  in  Guardianship  of  Wells,  140  Cal.  353,  court  cannot  revise 
settled  items  of  guardian's  former  accounts. 

Fraud — Statute  of  Limitations. — ^Plaintiff  will  be  presumed  to  have 
known  whatever  with  reasonable  diligence  he  might  have  ascertained 
anent  the  fraud,  p.  578. 

To  same  effect  in  Lady  Washington  etc.  Co.  y.  Wood,  113  Cal.  487, 
holding  means  of  knowledge  equvalent  to  knowledge,  and  action  barred; 
Archer  v.  Freeman,  124  Cal.  530  (quoted  in  Harrington  v.  Patten^'^n, 
124  CaL  545),  noted  under  Moore  v.  Byrd,  74  CaL  171;  Steams  v.  Hoch- 
brunn,  24  Wash.  212,  on  point  that  action  for  money  fraudulently  con- 
verted is  one  based  on  fraud;  Beavis  v.  Reavis,  103  Fed.  818,  holding 
action  by  heirs  to  vacate  deed  not  barred.  Note  citations:  Wright 
y.  Davis,  26  Am.  St.  Rep.  351,  Chicago  etc.  Co.  y.  Titterington,  31  Id. 
47,  State  y.  Oil  Co.,  34  Id.  556,  Lewey  v.  Coke  Co.,  45  Id.  692,  on  gen- 
eral subject. 

91  CaL  580-584.    CAVAN AUGH  ▼.  JACKSON. 

Boundary  Line  is  binding  when  fixed  by  agreement,  p.  583. 

To  same  effect  in  Thaxter  v.  Inglis,  121  Cal.  593,  further  holding 
finding  as  to  dispute  regarding  line  unnecessary;  Western  Union  Oil 
Co.  v.  Newlove,  145  Cal.  774,  where  findings  as  to  practical  location  by 
agreed  fence  are  supported  by  evidence,  findings  which  are  mere  legal 
conclusions  from  practical  location,  as  to  laches  and  estoppel,  are  imma- 
terial, and  need  not  be  supported  by  evidence;  Nathan  v.  Dierssen,  134 
Cal.  284,  noted  under  Sneed  v.  Osbom,  25  CaL  630;  Dierssen  v.  Nelson, 
138  Cal.  397,  noted  under  White  v.  Spreckels,  75  Cal.  610;  Cavanaugh 
y.  Wholey,  143  Cal.  168,  defense  of  agreed  boundary  has  no  application 
where  lands  of  parties  are  not  contiguous;  Idaho  Land  Co.  v.  Parsons, 
2  Idaho,  1196  (3  Idaho  456),  where  acquiesced  in  for  eight  years.  Note 
citations:  Watrous  y.  Morrison,  39  Am.  St.  Rep.  154,  on  general  sub- 
ject. 

91  Cal.  584-588.    ELTZROTH  y.  RYAN. 

Trial. — ^Notice  of  need  not  be  giyen  unless  required  by  rules  of  court, 
p.  587. 

To  same  effect  in  Dusy  v.  Prudom,  95  Cal.  648,  affirming  order  deny- 
ing motion  to  vacate  judgment  for  want  of  such  notice;  and,  on  same 
point,  Yancey  v.  Association,  122  CaL  678;  Bell  y.  Peck,  104  CaL  38, 
further  holding  no  notice  necessary  of  assignment  and  transfer  of  causes 
to  departments  by  judges  on  own  motion. 

91  CaL  589-592.    EX  PARTE  TUTTLS. 
Municipal    Ordinance—Police   Powers.— ^de    discietion   in   exerdM 
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thereof  is  committed  to  legislative  body;   and  validity  is  not  to  be 
determined  by  incidental  effect  where  not  its  purpose,  p.  501. 

To  same  effect  on  first  point  in  Ex  parte  Whitwell,  98  Cal.  78,  35 
Am.  St.  Rep.  156,  but  holding  void  as  unreasonable  an  ordinance  reg- 
ulating conduct  of  insane  asylums;  on  second  point  in  In  re  Flaherty, 
106  CaL  564,  566,  sustaining  ordinance  against  beating  drums  in  street 
without  permission  of  president  of  trustees;  Jew  Ho  v.  Williamson, 
103  Fed.  10,  quoting  Ex  parte  Whitwell,  08  Cal.  73;  State  v.  Thompson, 
160  Mo.  342-340,  sustaining  ordinance  as  to  poolselling;  City  of  Sonora 
V.  Curtin,  137  Cal.  587,  as  to  licensing  of  attorneys;  Odd  Fellows'  Cem. 
Assn.  V.  San  Francisco,  140  Cal.  234,  upholding  ordinance  prohibiting 
interments  within  city  limits;  California  Reduction  Co.  y.  Sanitary 
Reduction  Works,  126  Fed.  36,  upholding  contract  of  San  Francisco 
board  of  supervisors  for  exclusive  privilege  of  removing  garbage  for 
term  of  fifty  years. 

91  Cal.  692-503.    LEE  CHUCK  T.  QUAN  WO  CHONO.    a  a  91  GaL 

603-600. 

01  Oal.  693-600.  LEE  CHUCK  ▼.  QUAH  WO  CH0N6. 

Notice  to  Quit  is  unnecessary  in  case  of  tenancy  by  sufferance,  p.  697. 

CSted  in  Earl  etc.  Co.  v.  Fava,  138  Cal.  79,  noted  under  Ferine  v. 
Teague,  66  Cal.  446. 

Unlawful  Detainer. — Cotenant  may  sue  alone  for,  without  joining 
others,  p.  697. 

See  note  to  King  t.  Hyatt,  37  Am.  St.  Rep.  811,  on  general  eubject. 

91  Cal.  600-603.    FITZGERALD  ▼.  NEUSTADT. 

Insolvency — ^Assignment. — Certified  copy  of  is  sufiSdent  proof  of  as- 
signee's power  to  sue,  p.  603. 

Cited  in  Riego  v.  Foster,  126  Gal.  181,  noted  under  Lahrs  y.  Kelly, 
67  Cal.  239. 

Insolvency— Assignee's  Bond.— Defendant  in  action  by  assignee  can- 
not attack  suflSdency  of  bond,  p.  603. 

Cited  in  Famsworth  ▼.  Sutio,  136  Cal.  244,  noted  under  Luhrs  ▼. 
Kelly,  67  Cal.  289. 

91  Cal.  603-606.    DAVIS  T.  BROWinNG. 

Probate  Claim.— Aflldavit  may  use  "affiant"  and  ''claimant"  inter- 
changeably, where  the  aame  person,  p.  606. 

Cited  in  Warren  v.  MoGill,  103  Cal.  155,  sustaining  daim;  Griffith 
T.  Lev/in,  129  Cal.  698,  on  point  that  substantial  compliance  with  the 
statute  is  suffident. 
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91  Cal.  606-611.    BANBURY  y.  ARNOLD. 

Married  Woman's  Contract  for  sale  of  land  oannot  be  specifically 
enforced  when  unacknowledged,  p.  607. 

To  same  effect  in  Matthews  y.  Dayis,  102  CaL  207,  as  to  like  con- 
tract of  both  spouses  covering  her  homesteaded  separate  property; 
Loupe  y.  Smith,  123  Cal.  493,  noted  under  Jackson  y.  Torrence,  83  Cal. 
521.  Note  citations:  South  etc.  Co.  y.  RaiLroad  Co.,  39  Am.  St.  Rep. 
82,  on  specific  performance. 

Specific  Perf ormanoe  will  be  denied  when  mutuality  is  lacking,  p.  608. 
Cited  in  Stanton  y.  Singleton,  126  Cal.  663,  noted  under  Cooper  v. 
Pena,  21  Cal.  404. 

Vendor  may  compel  specific  performance  although  haying  made  no 
tender  of  deed  at  stipulated  time,  p.  609. 

To  same  effect  in  Townsend  y.  Tufts,  95  Cal.  260;  29  Am.  St.  Rep. 
109;  Scott  y.  Glenn,  98  Cal.  171,  and  Raymond  y.  Land  etc.  Co.,  53 
Fed.  Rep.  886,  cited  under  Wilooxson  y.  Stitt,  65  Cal.  596;  Shenners 
y.  Pritchard,  104  Wis.  291,  noted  under  Wilooxson  y.  Stitt,  65  Cal.  596. 
Note  citations:  Bradford  y.  Parkhurst,  31  Am.  St.  Rep.  192,  on  general 
subject. 

Married  Woman's  Deed  is  not  inyalidated  by  absence  of  certificate 
of  acknowledgment,  if  in  fact  acknowledged,  p.  610. 

To  same  effect  in  Stevens  y.  Holman,  112  Cal.  351,  63  Am.  St.  Rep. 
219,  reforming  mortgage  of  both  spouses,  properly  executed. 

91  Cal.  617-620.    HSWITT  y.  DEAN;  26  Am.  St.  Rep.  227. 

Appeal — ^Restitution  on  modification  extends  only  to  amount  lost  by 
the  erroneous  judgment,  p.  619. 

Cited  in  Yndart  v.  Den,  125  CaL  89,  applying  rule  to  modification 
of  foreclosure  decree;  McFadden  y.  Swinnerton,  36  Or.  356,  on  point 
thai  supreme  court  will  not  direct  restitution  unless  all  the  facts  are 
before  it. 

91  Cal.  621-631.    ORSNA  v.  CITY  OF  SANTA  BARBARA. 

Streets. — ^Methods  of  determining  line  of  stated,  p.  628. 

Cited  in  Payne  y.  English,  101  Cal.  14,  following  same  rule  as  to 
street  practically  located  after  deed  of  abutting  property  made;  Oglesby 
y.  Santa  Barbara,  119  Cal.  117,  but  affirming  finding  on  conflict  of 
evidence;  Hillman  y.  City  of  Los  Angeles,  125  Cal.  387,  388,  noted  under 
Payne  y.  English,  79  Cal.  540. 

Streets. — ^Plaintiff  in  action  to  quiet  title  as  to  property  claimed  as 
public  street  is  not  aided  therein  by  proof  of  his  alleged  adverse  pos- 
session, p.  631. 

Cited  in  Southern  Pacific  Co.  y.  Hyatt,  132  Cal.  244,  and  Proctor  y. 
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San  Francisco,  100  Fed.  361,  noted  under  Hoadley  v.  San  Francisco, 
60  Gal.  265.  Distinguished  in  Oglesby  v.  Santa  Barbara,  119  Cal.  116, 
where  action  brought  by  such  occupant  to  enjoin  city  from  opening 
property  as  public  street,  where  title  in  plaintiff  also  shown.  Cited 
in  Baldwin  ▼.  Trimble,  85  Md.  402,  on  point  that  right  of  city  to  take 
dedicated  street  cannot  be  barred  by  adverse  possession. 

91  CaL  632-636.    MOORB  ▼.  EARL. 

Recitals  in  Order  Appointing  Executor  are  sufficient  proof  of  due  no- 
tice to  heirs,  p.  635. 

To  same  effect  in  In  re  Moore,  96  Cal.  37,  holding  executor  estopped 
thereby  and  by  his  possession,  from  alleging  his  appointment  improper. 

Recitals  in  Executor's  Bond  estop  him  and  sureties  from  asserting 
order  of  appointment  improperly  made,  p.  636. 

To  same  effect  in  People  y.  Hammond,  109  Cal.  391,  applying  rule  to 
recital  of  election  in  official  bond,  and  in  Price  y.  Soott,  13  Wash.  676, 
to  those  in  contractor's  bond. 

91  Cal.  636-640.    HARMS  v.  SILVA. 

Chattel  Mortgage  is  valid  as  to  subsequent  encumbraneen  with  knowl- 
edge, although  not  recorded^  p.   639. 

To  same  effect  in  Adlard  v.  Rodgers,  106  Cal.  332,  citing  main  case 
further  (p.  640),  on  point  that  one  claiming  as  subsequent  encumbrancer 
cannot  assert  rights  of  creditor,  and  applying  rule  to  constable  justify- 
ing under  attachment. 

tl  Gal.  640^M8.    EX  PARTE  HICHOLAS. 

Information  may  be  filed  for  crimes  disclosed  in  depositions  on  pre- 
liminary hearing,  although  not  that  specified  in  oommitment,  p.  648. 

Cited  in  State  v.  McKee,  17  Utah,  377,  noted  under  People  v.  Leong 
Quong,  60  Cal.  107.  Overruled  as  dictum  in  People  v.  Christian,  101 
OaL  477,  foUowing  concurring  opinion  in  main  case. 

91  CaL  649-654.    STEVENSON  ▼.  COLGAN;  26  Am.  St.  Rep.  280. 

Legislative  Gifts. — Statute  will  not  be  declared  unconstitutional,  un- 
less intent  to  make  gift  appears  upon  its  face,  and  evidence  aliunde 
is  inadmissible;  theory  of  inhibition  stated,  p.  651. 

To  same  effect  in  Rankin  v.  Colgan,  92  Cal.  607,  sustaining  act  not 
void  on  face,  as  attempting  to  award  prohibited  extra  compensation; 
Bourn  v.  Hart,  93  Cal.  326;  27  Am.  St.  Rep.  204,  206;  but  holding  act 
in  question  to  create  gift  and  invalidity  shown  on  face,  and  Patty  v. 
Colgan,  97  Cal.  252,  ruling  similarly  on  facts;  Conlin  v.  Board,  99  Cal. 
20,  22,  37  Am.  St.  Rep.  19,  20,  but  holdine:  void  an  act  appropriating 
money  from  city  treasury  to  pay  street  contractor,  who  has  no  legal 
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claim  therefor;  and  see  S.  C.  114  Cal.  407,  as  to  second  act  to  grant 
same  relief;  to  constitutionality  of  statutes  in  Fragley  v.  Phelan,  126 
Cal.  403,  as  to  charter  of  San  Francisco,  and  Yolo  County  v.  Colgan, 
132  Cal.  270,  84  Am.  St.  Rep.  46,  on  point  that  duly  authenticated  stat- 
ute cannot  be  attacked  by  evidence  from  the  legislative  records  as  to 
method  of  passage;  State  v.  Swan,  7  Wyo.  177.  Note  citationB:  Leep 
V.  Railway  Co.,  41  Am.  St.  Rep.  134,  on  general  subject 

91  Cal.  604-655.    LAN6AN  y.  LAITGAN. 

DiyoTce. — ^Alimony  Order  providing  monthly  payments  is,  by  neces- 
sary implication,  limited  to  pendency  of  action,  p.  655. 

Cited  in  Brown  v.  Eling,  101  Cal.  302,  discussing  limitation  in  time 
of  contract  not  to  engage  in  certain  business.  Note  citations:  Heil- 
bron  V.  Heilbron,  38  Am.  St.  Rep.  847,  on  general  subject. 

Order  in  divorce  suit  allowing  alimony  to  plaintiff  before  issue  joined, 
is  proper,  p.  655. 

Approved  in  Kowalsky  v.  Kowalsky,  145  Cal.  395,  upholding  allo-^r- 
anoe  of  alimony  pendente  lite. 

91  CaL  655-658.    LILLET  t.  PARKINSON. 

Medical  Witnesses  cannot  have  Medical  Works  Read  to  them  and  be 
asked  whether  what  k  read  corresponds  with  their  own  judgment,  p^ 
656. 

Approved  in  Bailey  v.  Ereutzmann,  141  CaL  521,  following  rule;  Scott 
V.  Astoria  R.  R.,  43  Or.  39,  books  on  civil  engineering  are  not  com- 
petent evidence  of  degree  of  slope  that  may  safely  be  given  to  earth 
embankment. 

91  Cal.  659-664.     ESTEP  y.  ARMSTRONG. 

Wills.— Equitable  Conversion  of  Devises  is  for  benefit  of  those  for 
whom  it  is  intended,  and  as  to  them  relates  back  to  death  of  testator, 
p.  663. 

To  same  effect  in  Fatjo  v.  Swasey,  111  Cal.  638,  but  holding  direc- 
tions to  convert  property  not  to  affect  its  title  or  character  quoad 
legatees  or  heirs.  Cited  in  Berry  v.  Eyraud,  134  CaL  83,  on  point  that 
title  passes  to  heirs  at  death. 

91  Cal.  664-668.    COOK  y.  RICE. 

Judgment  may  be  final  although  time  for  appeal  has  not  expired, 
p.  668. 

Cited  in  Homung  v.  McCarthy,  126  Cal.  23,  defining  "final  judgment** 
as  used  in  street  act  (Stats.  1891,  p.  205,  sec.  9) ;  Feeney  v.  Hinckley, 
134  CaL  469,  86  Am.  St.  Rep.  293,  but  ruling  aliter  as  to  time  for  com- 
mencement of  action  on  judgment. 
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91  CaL  669672.    FLYNN  v.  DOUGHERTY. 

Statute  of  Frauds  does  not  cover  contract  to  cut  and  deliver  certain 
stone  work,  p.  671. 

To  same  effect  in  Hientz  y.  Burkhard,  29  Or.  62,  54  Am.  St.  Rep. 
780,  «a  to  contract  to  manufacture  on  special  order.  Cited  in  Lewis  v. 
Eyans,  106  Iowa,  299,  but  ruling  aUter  as  to  sale  of  corn  to  be  shelled 
and  bad  ears  rejected. 

Nonsuit  cannot  stand  except  on  groimd  specified  in  the  motion,  p. 
671. 

Cited  in  White  y.  Railway  Co.,  22  Utah,  141,  holding  motion  improp- 
erly granted  where  not  specific;  Idaho  Mer.  Co.  v.  Kalanquin,  7  Idaho, 
298,  following  rule;  Ferguson  v.  Ingle,  38  Or.  44,  where  plaintiff  moves 
for  nonsuit  before  trial  no  reason  need  be  assigned  on  motion  therefor. 

General  dUtion.— Williams  Haywaid  Shoe  Co.  y.  Brooks^  9  Wya  437. 
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92  GaL  1.9.    TSOMANS  y.  MAHLMAN.    S.  C.  Ill  Gal.  646. 

Specification  of  Particulars  of  insufficiency  of  evidence  is  snffideiit 
when  calling  attention  to  evidence  necessary  to  be  inserted  in  bill  there- 
on, p.  5. 

To  same  effect  in  Livestock  etc  Co.  y.  Union  etc  Co.,  114  Gal.  460, 
holding  specificalions  sufficient. 

Homestead. — ^Actual  Residence  by  claimant  thereon  is  necessary,  p.  7. 

To  same  effect  in  Power  v.  Burd,  18  Mont.  26,  holding  proof  thereof 
insufficient.  Cited  in  Yerrick  y.  Higgins,  22  Mont.  610,  noted  under 
Ashley  y.  Olmstead,  64  GaL  616. 

92Cal.  9-13.    SHANAHAlf  y.  CRAMPTON. 

Community  Property.— Husband  cannot  sue  to  quiet  title  as  against 
vendees  of  wife  who  has  taken  property  in  own  name,  though  pur- 
chased with  community  funds,  p.  13. 

Cited  in  Yoakum  y.  Eangery,  126  Gal.  34,  holding  similar  action  not 
maintainable;  South  San  Bernardino  Go.  v.  Bank,  127  Gal.  248,  noted 
under  O'Connor  v.  Irvine,  74  Gal.  435;  Estate  of  McCauley,  138  GaL 
MS,  on  point  that  deed  from  husband  to  wife  of  common  property 
makes  it  her  separate  property. 

Deed.— Effect  is  to  transfer  title,  p.  13. 

Cited  in  Hamilton  v.  Hubbard,  184  GaL  606,  a«  to  deed  between 
spouses. 

Where  Land  is  Conyeyed  to  Wife  as  her  separate  property,  title 
vests  in  her,  p.  13. 

Approved  in  Alferitz  v.  Arrivillaga,  143  Gal.  649,  deed  from  husband 
to  wife  vests  title  in  wife. 

General  Citation.— Pontiac  Buggy  Co.  v.  Dupree,  23  Tex.  Civ.  App, 
301. 
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92  Oal.  14-32.    JANIN  v.  LONDON  ETC.  BANK;  27  Am.  St.  Rep.  82. 

Bank  Deposit  creates  bank  depositor's  debtor,  under  implied  contract 
to  discharge  debt  by  honoring  his  checks,  p.  22. 

To  same  effect  in  People  v.  Wilson,  117  Oal.  243,  holding  official  lia- 
ble for  public  moneys  unlawfully  deposited  in  bank,  on  its  failure; 
dissenting  opinion  in  Pullen  v.  Bank,  138  Cal.  178,  discussing  effect  of 
drawing  chock  not  to  be  presented  till  after  drawer's  death.  Note 
citations:  Wetherell  v.  O'Brien,  33  Am.  St.  Rep.  226;  Bank  v.  Brewing 
Co.,  40  Id.  665,  on  general  subject. 

Forged  Checks. — ^Bank  cannot  charge  depositor  with  payment  made 
thereon,  unless  he  is  estopped  from  questioning  such  payment,  p.  22. 

To  same  effect  in  Hatton  v.  Holmes,  97  Cal.  213,  applying  rule  to 
forged  indorsement;  Oarthwaite  y.  Bank,  134  Cal.  241,  holding  pay- 
ment by  bank  on  forged  indorsement  to  confer  no  rights  upon  it;  First 
Nat.  Bank  v.  Bremer,  7  Ind.  App.  688,  52  Am.  St.  Rep.  464,  to  forged 
indorsement  of  certificates  of  deposit.  Note  citations:  German  etc. 
Bank  v.  Bank,  63  Am.  St.  Rep.  410,  411,  and  Robb  v.  Pennsylvania  Co., 
65  Id.  871,  on  general  subject. 

Forged  Checks. — ^Depositor  is  not  estopped  by  failure  to  object  to 
accounts  as  rendered  him  by  bank,  unless  latter  has  been  prejudiced 
thereby,  and  it  has  burden  of  proof  thereon,  pp.  25,  27. 

To  same  effect  on  first  point  in  Shade  v.  Sisson  etc.  Co.,  115  Cal.  366, 
and  on  second  in  dissenting  opinion,  p.  371,  holding  employee  estopped 
as  to  rate  of  compensation  by  failure  to  object  to  monthly  statements 
rendered  him  by  employee;  Define  v.  Bank,  91  Wis.  74,  75,  holding 
depositor  not  estopped  by  delay,  under  facts.  Note  citations:  See 
under  last  syllabus. 

Instmction  should  not  be  given  on  any  question  of  fact  unless  its 
proof  Ib  sufficient  to  raise  more  than  mere  conjecture  or  surmise,  p.  27. 

To  same  effect  in  In  re  Calkins,  112  Cal.  306,  holding  instructions 
erroneous  as  given  in  will  contest.  Cited  in  Goldstone  v.  Merchants' 
etc.  Co.,  123  Cal.  627,  discussing  right  to  nonsuit;  Davis  v.  Pacific  etc. 
Co.,  127  Cal.  320,  holding  nonsuit  properly  granted;  Estate  of  Nelson, 
132  Cal.  194,  holding  instruction  properly  refused  in  absence  of  evidence; 
Gwin  V.  Gwin,  5  Idaho,  291,  applying  rule  in  will  contest  where  there 
was  no  evidence  of  insane  delusions. 

92  Cal.  33-38.    DOBINSON  v.  McDONALD. 

Appeal. — Findings  are  conclusive  as  to  sufficiency  of  evidence,  when 
evidence  confiicting,  p.  36. 

To  same  effect  in  Reay  v.  Butler,  95  Cal.  214,  holding  rule  applicable 
where  part  of  evidence  was  depositions  and  notes  of  testimony  at  for- 
mer trial;  Fraoe  v.  Brown,  117  CaL  328,  sustaining  such  findings. 
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Real  Estate  Broker  is  entitled  to  commissions  when  sale  made  through 
another  broker  within  period  for  which  former  granted  exclusive  agency, 
p.  36. 

See  note  to  Kalley  v.  Baker,  28  Am.  St.  Rep.  547. 

Compromise. — ^Agreement  for  may  be  rescinded  for  fraud,  p.  37. 

Cited  in  Westerfeld  v.  Insuranoe  Co.,  129  Cal.  85,  but  holding  it  bind- 
ing until  so  rescinded. 

92  Cal.  38-41.     AKDBRSON  ▼.  STRASSBUR6SR. 

Vendee  cannot  recover  baek  deposit  until  vendor  has  been  put  in 
default  by  vendee's  tender  of  price  and  demand  for  deed,  p.  41. 

Approved  in  Amett  v.  Smith,  UN.  Dak.  63,  following  rule;  Phelps 
V.  Brown,  95  Cal.  575,  576,  ruling  aliter  where  contract  is  abandoned 
or  rescinded  by  both  parties,  and  Way  v.  Johnson,  5  S.  Dak.  244,  cited 
under  Dennis  t.  Strassburger,  89  Cal.  683. 

92  Cal.  47-53.    ARROYO  ETC.  CO.  ▼.  SUPERIOR  COURT;  27  Am.  St 
Rep.  91. 

Jurisdiction  of  Superior  Court  is  original  in  actions  involving  legality 
of  assessment  certified  to  it  by  justice's  court,  p.  51. 

To  same  effect  in  Baker  v.  Railway  Co.,  114  Cal.  507,  where  title 
to  land  involved,  and  permitting  amendment  to  complaint  after  trans- 
fer. Cited  in  Raisch  v.  Sausalito  ete.  Co.,  131  Cal.  218,  as  te  action 
involving  realty. 

Where  records  show  court  did  not  acquire  jurisdiction,  presumption 
as  to  rightful  exercise  of  jurisdiction  is  destroyed,  p.  52. 

Approved  in  Grannie  v.  Superior  Court,  146  Cal.  255,  arguendo. 

92  Cal.  53-60.    DAGGETT  t.  COLGAN;  27  Am.  St.  Rep.  95. 

Legislative  Appropriation  is  valid  for  expenses  of  World's  Fair  Com- 
mission, p.  56. 

To  same  effect  in  Melvin  v.  State,  121  Cal.  22,  on  point  that  such 
oommission  and  State  Board  of  Agriculture  are  public  agencies;  Denning 
T.  State,  123  Cal.  322,  quoting  Melvin  v.  State,  121  Cal.  22;  State  v. 
Cornell,  53  Neb.  563,  68  Am.  St.  Rep.  634,  sustaining  county  bond  issue 
to  defray  expenses  of  interstete  exposition;  Shelby  Co.  v.  Exposition 
Co.,  96  Tenn.  660,  662,  663,  as  to  county  appropriation  for  State  Cen- 
tennial Exposition. 

92  Cal.  64-65.    RICHARDSON  ▼.  CITY  OF  EUREKA.    S.  a  96  Cal. 
443,  445. 

Notice  of  Intention  is  not  part  of  record  on  appeal,  p.  65. 

To  same  effect  in  Nye  v.  Raibroad  Co.,  97  Cal.  462,  on  point  that  H 
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cannot  be  resorted  to  for  specifications  of  error;  Nippert  ▼.  Wamekey 
128  Gal.  603,  noted  under  Pioo  y.  Gohn,  78  GaL  384. 

92  Gal.  69-74.    VITORENO  v.  CORBA. 

Fraud. — ^Person  cannot  assert  Ms  own  fraud  as  a  defense,  p.  72. 

Gited  in  Hays  y.  Windsor,  130  Gal.  234,  noted  under  Ager  y.  Dunoaa, 
60  Gal.  325;  Donnelly  y.  Rees,  141  GaL  61,  following  rule. 

92  Gal.  75-76.    EATON  y.  MALATESTA. 

Mechanic's  Lien  cannot  be  secured  where  notice  is  unoertain,  and  arises 
from  proof  as  to  provisions  of  contract,  p.  76. 

To  same  effect  in  Wagner  v.  Hanson,  103  Gal.  107,  as  to  like  variance 
between  notice  and  complaint;  Ward  v.  Grane,  118  GaL  678,  but  sus- 
taining notice  and  holding  no  material  variance  shown. 

92  GaL  7679.    MOISANT  y.  McPHEE. 

Mortgage  includes  deed  absolute  in  form  but  intended  merelj  as  se- 
curity, p.  79. 
See  note  to  Perot  v.  Gooper,  31  Am.  St.  Rep.  265. 

92  GaL  80-82.    ROGERS  y.  JONES.    Same  principle  and  dtation  as 
MOISANT  y.  McPHSE,  supra. 

92  GaL  83-85.    SHAINWALD  ETC.  CO.  y.  CADY. 

Real  Estate  Broker  is  entitled  to  commissions  where  sale  made  by 
owner  during  life  of  his  exclusive  agency,  p.  84. 
See  note  to  Kalley  v.  Baker,  28  Am.  St.  Rep.  547. 

92  GaL  86-88.    GRUHN  y.  STANLEY. 

Joint  Defendants. — ^Judgment  may  be  given  against  one  defendant 
severally  liable,  although  both  are  not  liable  jointly  as  sued,  p.  88. 

To  same  effect  in  Dairy  Assn.  v.  Schermerhom,  31  Oreg.  312,  sus- 
taining amendment  omitting  defendant  not  liable;  Bibb  v.  Allen,  149 
U.  S.  504,  sustaining  like  judgment  under  Alabama  practice. 

92  Gal.  89-92.    CALLAHAN  v.  EEL  RIVER  ETC.  CO. 

Negligence. — Railroad  Company  is  liable  for  injury  to  yoimg  child 
from  unguarded  turntable,  p.  91. 
See  note  to  Barnes  v.  Railroad  Go.,  49  Am.  St.  Rep.  417,  419. 

92  GaL  93-96.    LYFORD  y.  NORTH  PAC.  C.  R.  R.  CO. 

Covenant. — Agreement  of  railroad  to  continue  to  operate  road  held 
a  personal  covenant,  p.  96. 

Distinguished  in  Doty  v.  Railroad  Go.,  103  Tenn.  578,  holding  covenant 
of  reversion,  in  case  of  nonuser  of  right  of  way,  to  run  with  land. 


4191  Notes  on  California  Reports.  92  Gal.  96-131 

92  CaL  96-99.    FIRST  NAT.  BANE  y.  VILLEGRA. 

Coterminoiu  Owner  cannot  recover  from  the  other  moneys  expended 
to  pievent  caving  on  excavation,  p.  99.  See  note  to  Larson  v.  Rail- 
way Co.,  33  Am.  St.  Rep.  471,  on  general  subject. 

92  Cal.  100-103.    COWAN  y.  ABBOTT. 

Pleading— Counts. — ^Plaintiff  cannot  be  compelled  to  elect  between 
oounte  on  express  and  implied  contracts  for  same  services,  p.  101. 

Cited  in  Estrella  etc  Co.  v.  Butler,  125  CaL  234,  holding  motion  to 
compel  election  properly  denied. 

92  OaL  104-108.    09RISN  Y.  6REENBBAUH. 

Fraud. — Composition  Agreement  is  void  where  oertafn  erediton  have 
received  concealed  preference  in  addition  to  pro  rata,  p.  107. 

To  same  effect  in  Kullman  v.  Greenebaum,  92  Cal.  405,  27  Am.  St. 
Rep.  151,  although  such  preference  was  given  without  debtor's  partici- 
pation; In  re  Chaplin,  115  Fed.  168,  169,  where  creditor  of  bankrupt 
in  former  composition  between  bankrupt  and  creditors  received  secret 
preference,  he  must  surrender  same  before  he  can  prove  debt;  Powers 
etc.  Co.  V.  Harlin,  68  Minn.  197,  64  Am.  St.  Rep.  461,  on  point  that  other 
erediton  may  thereupon  repudiate  composition  agreement  and  sue  on 
original  daim. 

92  Cal.  108-116.    BUSES  y.  BOURS.    S.  C.  98  Cal.  171-174. 

Purchase  by  Agent  from  himself,  of  principars  property,  may  be  set 
aside  by  latter  irrespective  of  actual  damage,  p.  113. 

To  same  effect  in  Sterling  v.  Smith,  97  Cal.  347,  applying  rule  to 
agent's  investment  of  principal's  money  for  his  own  benefit;  Broder 
V.  Conklin,  121  Cal.  287,  applying  rule  to  purchase  of  insolvent's  prop- 
erty by  attorney  of  his  assignee;  Calmon  v.  Sarraille,  142  Cal.  641, 
where  broker  employed  to  negotiate  sale  of  land  falsely  represented  that 
purchaser  insisted  on  deed  to  another  lot,  whereby  owner  consented  and 
was  induced  to  sign  deed  falsely  represented  to  be  to  purchaser,  when  in 
fact  it  was  to  broker,  owner  may  set  aside  deed  for  fraud.  Note  cita- 
tions: Darlington's  Estate,  30  Am.  St.  Rep.  785,  on  agent's  fiduciary 
relation.  Distinguished  in  Spinks  v.  Clark,  147  Cal.  449,  fact  that  agents 
for  sale  of  land  were  owners  of  stock  exchanged  for  land  does  not 
show  constructive  fraud  where  exchange  originated  with  owner  of  land 
on  independent  inquiry. 

92  CaL  117-131.    8UTR0  Y.  RHODES. 

Purchaser  of  Over-issued  Municipal  Bonds  cannot  recover  back  from 
vendor  purchase  price  paid  therefor,  p.  123. 
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To  same  effect  in  Harvey  v.  Dale,  90  Cal.  161,  holding  purchaser 
liable  on  note  given  for  corporate  bonds,  although  void;  Crocker- Wool - 
worth  Bank  v.  Nevada  Bank,  139  Cal.  585,  on  point  that  under  section 
1774,  Civil  Code,  the  sale  of  void  negotiable  paper  does  not  carry  war- 
ranty of  its  genuineness;  Browning  y.  McNear,  146  Cal.  280,  applying 
rule  on  sale  of  grain.  Note  citations:  Jones  y.  Camden,  61  Am,  Bt.  Rep. 
831,  833,  855,  on  municipal  bonds. 

92  CaL  131-134.    BENNETT  v.  HTDS. 

Vendee  cannot  compel  specific  performance  after  his  default  when 
time  is  made  of  the  essence,  p.  133. 

Cited  in  Clock  v.  Howard  etc  Co.,  123  Cal.  9,  09  Am.  St.  Bep.  24, 
noted  under  Grey  v.  Tubbs,  43  Cal.  369. 

92  Cal.  135-137.    COFFET  y.  LTMAN. 

Election. — ^BaUot  is  not  illegal  for  use  of  vignette  as  part  of  heading, 
p.  136. 

See  note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  240,  on  general  sub- 
ject. 

92  Cal.  138-142.    ALLEN  ▼.  SAN  JOSE  ETC.  CO. 

Easement  for  conveying  water  by  open  ditch  does  not  authorize  sub- 
stitution of  underground  pipe  line,  p.  142. 

To  same  effect  in  Barrows  v.  Fox,  98  Cal.  67,  holding  erroneous  under 
facts  a  decree  compelling  appropriator  by  ditch  to  convey  his  water  by 
means  of  pipe  line;  Burris  v.  Ditch  Co.,  104  Cal.  253,  but  holding  grading 
of  ditch  uniformly  not  to  be  change  in  character  of  easement  thereby; 
Joseph  V.  Ager,  108  Cal.  520,  but  holding  question  not  raised;  Oliver  v. 
Agassi,  132  Cal.  298,  holding  rule  as  to  change  of  servitude  applicable 
to  easement  established  by  section  2340,  United  States  Revised  Statutes. 
Cited  also  in  Wheelwright  v.  Canal  etc.  Co.,  48  La.  Ann.  616,  on  point 
that  benefit  cannot  be  forced  on  person  against  his  will;  Vestal  v. 
Young,  147  Cal.  717,  arguendo. 

92  Cal.  143-144.    KRUMDICK  y.  WHITE.    S.  C.  107  Cal.  37,  39;  and 
see  KRUMDICK  v.  CRUMP,  98  CaL  117,  119. 

Agency  is  Terminated  by  prindpal's  death,  when  not  coupled  with 
interest,  p.  144. 
See  note  to  Farmers'  etc  Co.  y.  Wilson,  80  Am.  St.  Rep.  700. 

92  Cal.  160-152.    MALONE  y.  BEARDSLET. 

Error  in  Granting  Nonsuit  is  error  in  law  and  not  reviewable  unless 
•o  excepted  to,  p.  151. 
To  same  effect  in  Craig  y.  Hesperia  ^e.  Co.,  107  CaL  076,  and  dis- 
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tingoished  in  Johnson  v.  Manning,  2  Idaho,  1075,  dted  under  Warner  v. 
Darrow,  91  C3al.  309.  Approved  in  Hanna  v.  De  Garmo,  140  Oal.  174, 
following  rule.  Distinguished  in  Johnson  v.  Manning,  3  Idaho,  354, 
judgment  on  pleading  is  reviewable  though  no  exceptions  taken. 

92  Cal.  152-154.    SANBORN  y.  DOE;  27  Am.  St.  Rep.  101. 

Discharge  in  Insolvency  cannot  be  attacked  because  fraudulently 
procured,  by  assignee  of  creditors,  p.  153. 

To  same  effect  in  Whitney  v.  Kelley,  94  Cal.  148,  28  Am.  St.  Rep. 
107,  denying  right  of  grantee  to  set  aside  for  fraud  judgment  against 
grantor  as  to  land  conveyed;  Fudickar  v.  Irrigation  District,  109  Cal. 
41,  ruling  similarly  as  to  right  of  assignee  to  set  aside  contract  between 
corporation  and  directors;  Emmons  v.  Barton,  109  Cal.  666,  but  sus- 
taining action  by  asignee  of  allowed  probate  claima  to  set  aside  fraudu- 
lent conveyance  by  decedent  in  lifetime;  Archer  v.  Freeman,  124  Cal. 
532,  on  point  that  mere  right  to  avoid  transaction  for  fraud  is  not  as- 
signable; departmental  opinion  in  Simmons  v.  Zimmerman,  144  Cal. 
265,  court  in  bank  holding  contra  to  effect  that  contract  granting  exclu- 
sive option  to  purchase  and  his  heirs  and  assigns  giving  purchaser  right 
to  pass  on  title  is  assignable.  Note  citations:  Slauson  v.  Schwabacher, 
31  Am.  St.  Rep.  954,  on  assignments;  Furman  v.  Furman,  60  Id.  638,  on 
vacation  of  judgments. 

92  Cal.  155.    BARNHART  y.  FULKSRTH. 

Appeal  will  not  be  Dismissed  on  motion  because  notice  of  motion  for 
new  trial  not  served  in  time,  p.  155. 

To  same  effect  in  Gumpel  v.  Castagnetto,  97  Cal.  16,  holding  question 
properly  deferred  until  hearing  on  merits;  In  re  Ryer,  110  Cal.  559,  as 
to  nonservioe  of  notice  on  certain  parties;  Estate  of  Scott,  124  Cal. 
673,  and  Bell  v.  Staacke,  137  Cal.  308,  as  to  defects  in  form  or  time  of 
service  of  such  notice;  Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  573,  appeal 
from  order  denying  new  trial  will  not  be  dismissed  for  failure  to  serve 
notice  of  appeal  on  defendant  interested  in  judgment  but  who  was  not 
party  to  motion  for  new  trial. 

92  Cal.  156-159.    ZIJMWALT  y.  DICEET. 

Trespass  lies  for  entry  on  and  injury  to  land  by  bands  of  sheep  and 
action  is  barred  in  three  years,  p.  157. 

To  same  effect  in  Hicks  v.  Drew,  117  Cal.  311,  but  holding  two-year 
bar  applicable  to  injuries  from  overflow  of  water  resulting  from  erec- 
tion of  bulkhead. 

92  Cal.  159-176.    WHEELER  y.  BOLTON. 

Appeal  from  new  trial  order  does  not  bring  up  sufficiency  of  finding8« 
p.  167. 

Notes  OaL  Rep.— 263. 
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Cited  in  Thompson  v.  City  of  Los  Angeles,  125  Cal.  272,  noted  under 
Brison  v.  Brison,  90  Cal.  323;  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal. 
166,  following  rule. 

Executor  is  chargeable  with  compound  interest  for  mingling  and  use 
of  trust  funds  personally,  p.  172. 

To  same  effect  in  Miller  v.  Lux,  100  Cal.  616,  and  Estate  of  Cousins, 
111  Cal.  446-452,  cited  under  Estate  of  Hilliard,  83  Cal.  423;  Estate  of 
Curtis,  121  Cal.  472,  applying  rules  to  guardian's  liability;  Estate  of 
Sarment,  123  Cal.  333,  and  Estate  of  Marre,  127  Cal.  132,  but  denying 
right  to  charge  interest  except  in  case  of  loss  from  fraud  or  negligence; 
Scheib  v.  Thompson,  23  Utah,  568,  where  guardian,  without  authority 
of  court,  purchased  realty  with  ward's  money,  and  before  attainment 
of  majority  land  depreciated  in  value,  guardian  liable  for  amount  In- 
vested with  compound  interest. 

Executor  is  liable  for  value  of  property  lost  to  estate  through  his 
neglect,  p.  173. 

To  same  effect  in  Estate  of  Kennedy,  120  Cal.  461,  charging  executor 
under  facts  with  receipt  of  certain  moneys,  although  not  aotuaUy 
received. 

92  Cal.  176-182.    CRANE  v.  McCORMICK. 

Reformation  for  Mistake  will  not  be  granted  when  matters  were 
equally  within  knowledge  of  both  parties,  p.  181. 

Cited  in  Placer  County  Bank  v.  Freeman,  126  CaL  95,  noted  under 
Hawkins  v.  Hawkins,  50  Cal.  558. 

Real  Estate  Broker  is  entitled  to  commissions  when  sale  made  by 
owner  during  life  of  exclusive  agency,  p.  182. 

Cited  in  Kimmell  v.  Skelly,  130  Cal.  660,  holding  broker  entitled  to 
commissions  under  facts  stated;  Merriman  v.  Wickersham,  141  Cal. 
570,  where  broker  was  employed  to  sell  land  on  commission,  owner  is 
liable  for  commission  where  broker  finds  person  able  and  willing  to 
purchase  and  owner  ratifies  sale,  though  owner  afterward  arbitrarily 
refuses  to  consummate  sale.    See  note  28  Am.  St.  Rep.  547. 

Hearsay  Evidence  includes  evidence  of  conversations  in  another's  ab- 
sence, p.  182. 
See  note  to  Ehrlinger  v.  Douglas,  29  Am.  St.  Rep.  866. 

92  Cal.  183-187.    IN  RE  WILLIAMS. 

Confirmation  of  Probate  Sale  is  unnecessary  when  made  by  executor 
to  whom  property  devised  in  trust,  p.  185. 

To  same  effect  in  Bennalack  v.  Richards,  116  Cal.  408,  but  ruling  aliter 
when  executors  empowered  to  sell  "without  order  of  court,  or  being 
required  to  account."    Approved  in  Estate  of  Pforr,  144  OaL  126,  whars 
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will  directs  execntors  to  sell  property  after  two  years  and  distribute 
proceeds  among  beneficiaries,  sale  must  be  made  in  course  of  admin- 
istration. 

92  Cal.  192-194.    IN  HS  VAUGHN. 

l>ecree  of  Distribution  should  be  made  to  grantee  of  heirs  on  his  peti- 
tion therefor,  when  heirs  do  not  object,  p.  193. 

To  same  effect  in  Hill  Co.  v.  Lawler,  116  Cal.  363,  but  holding  decree 
oonclusive,  except  on  appeal,  regardless  of  presentation  of  claim  of  such 
grantee.  Cited  in  More  ▼.  More,  133  Cal.  495,  on  point  that  decree  is 
condusivo  only  as  to  matters  actually  litigated;  Estate  of  Ryder,  141 
Cal.  369,  probate  court  cannot  determine  right  of  grantee  of  heir-ap- 
parent under  deed  made  prior  to  death  of  decedent;  Snyder  y.  Murdock, 
26  Utah,  239,  decree  of  probate  court  by  which  interest  of  heirs  in  fath- 
er's estate  was  distributed  to  one  of  judgment  creditors  of  heirs,  was 
conclusive  on  assignee  for  creditors  of  heirs,  in  absence  of  appeal.  Dis- 
tinguished in  Goldtree  y.  Allison,  119  Cal.  346,  discussing  yaUdity  and 
condusiyeness  of  decree  of  distribution  incidentally  construing  trust. 

92  Cal.  195-199.    IN  KS  VANCE. 

Parent  is  not  entitled  to  child's  custody  when  haying  abandoned  it, 
and  letters  of  guardianship  may  be  granted  to  mother,  p.  198. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Miller,  109  Cal.  662, 
discussing  condusiyeness  of  order  appointing  guardian  other  than  parent. 
Note  citations:  Cunningham  y.  Barnes,  38  Am.  St.  Rep.  66,  on  r^ht  to 
custody. 

92  Cal.  199-202.    PALMER  y.  BARCLAY. 

Change  of  Venue. — ^Affidavit  of  Merits  may  be  made  by  one  co-de- 
fendant for  benefit  of  all,  p.  202. 

To  same  effect  in  McSherry  y.  Mining  Co.,  97  Cal.  642,  as  to  similar 
affidayit. 

92  CaL  202-209.    KENEZLEBER  v.  WAHL. 

New  TriaL — Order  Granting  for  newly  disooyered  eyidence  is  within 
discretion  of  court,  p.  207. 

To  same  effect  in  Heintz  y.  Cooper,  104  CaL  670,  affirming  sndi  order 
under  facts  stated. 

92  Cal.  209-221.    BOARD  OF  EDUCATION  y.  MARTIN. 

Mnnidpal  Corporations  are  public  corporations,  with  functions  of  local 
goyemment  and  management  of  local  public  property,  pp.  216,  216. 

To  same  effect  in  People  v.  HoUaday,  93  Cal.  248,  27  Am.  St.  Rep. 
192,  diseossing  title  to  and  power  oyer  public  parks. 
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Municipal  CorporationB.-— School  Lota  are  reeeryed  for  municipal  pub- 
lic purposes,  p.  216. 

To  same  effect  in  In  re  Wetmore,  90  Cal.  151,  discussing  power  of 
city  to  issue  bonds  for  building  school  house;  Holladay  v.  San  Fran- 
cisco, 124  Cal.  356-358,  citing  main  case  also  on  point  that  adverse  pos- 
session will  not  run  as  against  such  property. 

Van  Ness  Ordinance. — ^Adverse  Possession  does  not  run  against  land 
reserved  for  public  purposes,  p.  217. 

To  same  effect  in  San  Francisco  v.  Bradbury,  92  Cal.  418,  as  to  "en- 
gine lots";  Ames  v.  San  Diego,  101  Cal.  394,  but  ruling  aliter  as  to 
pueblo  land  not  reserved  for  public  use;  Home  v.  San  Francisco,  119 
Cal.  538,  applying  rule  to  land  set  apart  for  home  for  inebriates.  Cited 
in  San  Francisco  v.  Sharp,  125  Cal.  536,  and  Schneider  v.  Hutchinson, 
35  Or.  258,  76  Am.  St.  Rep.  478,  and  note,  486,  noted  under  Hoadley  v. 
San  Francisco,  50  Cal.  266. 

02  Cal.  221-228.    MEADS  v.  LASAR.    S.  C.  93  Cal.  530,  531. 

Claim  and  Delivery. — ^Value  need  be  paid  only  when  delivery  cannot 
be  made,  p.  225. 

Cited  in  Marks  v.  Willis,  36  Or.  4,  78  Am.  St.  Rep.  753,  noted  imder 
Etchepare  v.  Aguirre,  91  CaL  288. 

General  Citation. — Swope  v.  Bumham,  6  Okla.  742. 

92  Cal.  229-235.    MILLER  ▼.  HICKEN. 

Release  of  Mortgage  is  operative  if  referring  to  its  record,  although 
description  of  property  in  it  is  defective,  p.  232. 

To  same  effect  in  Gadsden  v.  Latey,  42  Neb.  131,  holding  whole  mort- 
gage released  notwithstanding  erroneous  description  in  recital.  Cited, 
also,  in  Bridges  v.  Cooper,  98  Tenn.  388,  discussing  effect  of  acceptance 
of  new  mortgage  as  release  of  prior  one.  Distinguished  in  Anderson 
V.  McCloud  etc.  Co.,  58  Neb.  673,  holding  release  not  conclusive  as  to 
payment  in  full,  though  recited,  when  only  part  of  property  is  released. 

Failure  to  Find  on  issue  is  immaterial  when  finding  omitted  follows 
from  facts  as  found,  or  is  immaterial,  p.  234. 

To  same  effect  in  Spencer  v.  Duncan,  107  Cal.  427,  holding  omission 
of  conclusion  of  law  immaterial  under  circumstances;  and  on  same 
point  Rea  v.  Haffenden,  116  CaL  600;  Amador  etc  Ld.  y.  Amador  G.  M. 
114  Cal.  349,  ruling  similarly  when  issue  immateriaL 

92  Cal.  235-239.    BAIRD  v.  PEALL. 

Mechanics'  Lien. — Original  Contractor  includes  persons  oontracting 
directly  with  owner  for  any  department  of  work  involved  in  building, 
p.  237. 
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To  same  effect  in  Pacific  etc  Co.  v.  Fisher,  106  Cal.  233,  as  to  person 
eontracting  to  do  entire  plumbing. 

Bill  of  Exceptions. — Specification  of  Insufficiency  of  evidence — ^requis- 
ites stated,  p.  238. 

See  Kumie  v.  Grand  Lodge,  110  Cal.  214,  and  De  Molera  v.  Martin, 
120  Cal.  548,  cited  under  Spotts  v.  Hanley,  85  Cal.  155;  Drathmato  y. 
Cohen,  139  Cal.  313,  but  not  followed,  holding  more  liberal  rule  now  es- 
tablished'; Abbott  v.  Jack,  136  Cal.  513,  sustaining  specifications;  Ster- 
ling V.  Parsons,  9  Utah,  84,  reversing,  for  such  insufficiency,  order 
granting  new  triaL 

92  CaL  239-277.    BSUITER  T.  SUPERIOR  COURT. 

Grand  Jury. — ^Elisor  may  be  appointed  to  summon  only  in  cases  pro- 
vided by  law,  p.  249. 

To  same  effect  in  McDermott  v.  Barton,  106  Cal.  198,  but  sustaining 
power  to  appoint  commissioner  to  make  foreclosure  sale;  People  v.  Fel- 
lows, 122  Cal.  237,  holding  appointment  erroneous  under  facts  stat- 
ed. 

Grand  Jury  cannot  be  challenged  because  improperly  summoned,  p. 
252. 

Distinguished  in  People  ▼.  Enright,  134  Cal.  529,  noted  under  People 
V.  Southwell,  46  Cal.  141;  People  v.  Suesser,  142  Cal.  360,  court  may 
order  special  venire  to  be  summoned  by  qualified  sheriff;  People  v. 
District  Court,  29  Colo.  87,  prohibition  does  not  lie  to  prevent  from 
acting  a  grand  jury  from  which  jurors  not  disqualified  are  excused. 

Juries — Statutee.— Purpose  of  statutes  as  to  impanelment  stated,  p. 
242. 

Cited  in  People  y.  Wong  Bin,  139  Cal.  63,  denying  power  ol  one  de- 
partment of  Superior  Court  to  use  the  panel  of  another. 

Grand  Jury  is  invalid  when  improperly  summoned,  p.  252. 

Distinguished  in  People  v.  Leonard,  106  CaL  319,  sustaining  oontin- 
uanoe  of  jury  until  successors  chosen;  and  see  Eastham  v.  Holt,  43  W. 
Va.  609,  612  (and  dissenting  opinion,  628),  denying  prohibition  and 
following  dissenting  opinion  in  main  case. 

Word  Troceeding"  as  Used  in  Political  Code,  section  4191,  construed, 
p.  248. 

Approved  in  Bums  v.  Superior  Court,  140  Cal.  5,  word  "proceedings" 
in  ninth  clause  of  Code  of  Civil  Procedure,  section  1209,  includes  taking 
of  deposition  of  witness  to  be  used  in  an  action. 

General  Citation.— State  v.  Second  Judicial  District  Court,  22  Mont 
235. 
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92  Cal.  277-281.    PEOPLE  v.  WONG  WANG. 

Venue. — ^Information  must  show  commission  of  crime  within  juris- 
diction of  trial  court,  p.  281. 

Distinguished  in  People  v.  Collins,  106  Cal.  510,  holding  unnecessary 
an  allegation  negativing  federal  jurisdiction  when  crime  committed 
within  court's  county.  Cited  in  Peo|^  ▼.  Webber,  133  CaL  624,  holding 
information  for  burglary  insufficient. 

92  Cal.  282-285.    PEOPLE  t.  AH  LEN;  27  Am.  St.  Rep.  103. 

Misconduct  of  Prosecuting  Attorney  in  statements  during  argument 
is  reversible  error,  p.  284. 

To  same  effect  in  concurring  opinion  in  People  v.  Devine,  95  Cal.  234 
(cited  in  People  v.  Wells,  100  Cal.  403),  as  to  repeated  improper  ex- 
■  amination  of  witnesses  and  offer  of  proof,  but  see  Marshall  v.  Taylor, 
98  Cal.  62,  35  Am.  St.  Rep.  150,  holding  no  such  misconduct  shown; 
Howland  v.  Railway  Co.,  115  CaL  493,  as  to  improper  statements  in 
course  of  examination;  People  ▼.  Derbert,  138  Cal.  471,  noted  under 
People  y.  Lee  Chuck,  78  Cal.  327;  Allen  y.  United  States,  115  Fed.  13, 
it  is  reversible  error  for  district  attorney  to  cross-examine  defendant  in 
robbery  as  to  whole  life  and  habits;  Huber  v.  Miller,  41  Or.  116,  where 
there  was  evidence  tending  to  connect  defendant  and  partner  in  trans- 
action to  obtain  money  on  credit  of  irresponsible  parties,  not  miscon- 
duct for  counsel  to  call  them  vultures  and  wolves.  Note  citations: 
Rahm  v.  State,  28  Am.  St.  Rep.  916,  on  general  subject. 

General  Citation.-~State  y.  Thompson,  106  La.  366. 

92  CaL  285292.    NOTES  t.  SOUTHERN  PACIFIC  S.  R.  CO. 

Negligence  and  contributory  negligenoe  are  questions  of  fact,  unless 
evidence  undisputed,  p.  291. 

To  same  effect  in  Hansen  v.  Southern  Pacific  Co.,  105  Cal.  385,  dis- 
cussing admission  of  evidence  offered  by  plaintiff  in  action  against 
railroad. 

92  Cal.  296-344.    IN  RE  MADERA  IRRIGATION  DISTRICT;  27  Am. 
St.  Rep.  106. 

Irrigation  Districts.— Wright  Act  (Stats.  1887,  p.  29)  is  constitutional, 
p.  307. 

To  same  effect  in  Woodward  y.  Fruitvale  etc  District,  99  Cal.  562, 
563;  In  re  (Jentral  etc.  District,  117  Cal.  389;  Board  v.  Collins,  46  Xeb. 
418,  423  (cited  in  State  v.  Commissioners,  47  Neb.  450);  Bradley  v. 
District,  68  Fed.  Rep.  958,  961,  962;  and  S.  C.  164  U.  S.  159,  174,  citel 
under  Turlock  etc.  Dist.  v.  Williams,  76  Cal.  360.  Cited  in  Escondido 
etc.  Dist.  V.  Escondido  Sem.,  130  Cal.  134,  on  point  that  section  32  of 
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act  is  not  special  legislation;  Herring  ▼.  Irr.  Dist.,  95  Fed.  716,  717, 
farther  holding  legality  not  attackable  collaterally;  People  t.  Brown 
Valley  Irr.  Dist.,  119  Fed.  538,  constitutionality  of  Wright  Act  is  not 
federal  question. 

Statutes. — ^Legislative  Declaration  that  act  is  for  public  purpose  is 
conclusive,  unless  act  is  palpably  otherwise,  p.  309. 

To  same  effect  in  Lindsay  etc.  Co.  v.  Mehrtens,  97  Cal.  679,  as  to 
act  designating  subjects  of  condemnation;  dissenting  opinion  in  Oak- 
land V,  Oakland  etc  Co.,  118  Cal.  213,  on  point  that  legislative  grant 
must  be  enforced  by  judiciary,  unless  clearly  invalid;  Paxton  etc.  Co. 
V.  Farmers'  etc.  Co.,  45  Neb.  896,  50  Am.  St.  Rep.  592,  sustaining  local 
Irrigation  Act;  Mode  v.  Beasley,  143  Ind.  320,  on  point  that  legislative 
declaration  is  sufficient  as  to  method  of  removing  county  seat;  and  see 
on  same  point  Board  v.  State,  147  Ind.  490.  Note  citations:  Leep  v. 
Railway  Co.,  41  Am.  St.  Rep.  134,  on  legislative  powers. 

General  Laws  include  such  as  may  be  capable  of  enforcement  only 
in  particular  districts  or  by  particular  classes,  p.  316. 

To  same  effect  in  McDonald  v.  Conniff,  99  Cal.  391,  as  to  statute 
regulating  procedure  in  street  assessment  cases;  Van  Harlingen  v. 
Doyle,  134  Cal.  57,  noted  under  Smith  v.  Judge,  17  Cal.  556;  Skinner  t. 
Gamett  etc.  Co.,  96  Fed.  743,  quoting  McDonald  v.  Conniff,  99  Cal.  386. 

Irrigation  District. — ^Mode  of  formation  is  within  discretion  of  legis- 
lature, p.  319. 

To  same  effect  in  Cullen  ▼.  Water  Co.,  113  Cal.  517,  as  to  property 
included  therein. 

Irrigation  District  is  a  public  municipal  corporation,  p.  321. 

To  same  effect  in  People  v.  Selma  etc  District,  98  Cal.  208,  discussing 
right  to  dissolve  for  misuser  or  nonuser  of  franchises;  Boehmer  v.  Big 
Rock  ete.  District,  117  Cal.  28,  discussing  liability  to  be  sued  as  such; 
People  T.  Reclamation  District,  117  Cal.  123,  but  ruling  aliter  as  to 
redaination  districts;  Perry  v.  Otay  etc.  Dist.,  127  Cal.  568,  on  point 
that  its  officers  are  public  officers;  Lincoln  etc.  Dist.  v.  McNeal,  60  Neb. 
619,  on  point  that  powers  are  entirely  statutory;  Prescott  etc.  Co.  y. 
Flathers,  20  Wash.  459,  on  point  that  condemnation  for  irrigating  ditch 
embraces  a  public  use;  Merchants'  Bank  v.  Escondido  Irr.  Dist.,  144 
Cal.  334,  Wright  irrigation  act,  section  17,  as  amended  by  Statutes  of 
1893,  page  175,  relating  to  power  of  directors  to  pledge  property  of 
district  for  payment  of  bonds,  is  void;  Tulare  Irr.  Dist.  v.  Shepard, 
185  U.  S.  13,  in  action  against  irrigation  district  to  recover  on  its  bonds, 
district  cannot  question  validity  of  incorporation.  Distinguished  in  Bel- 
knap Sav.  Bank  v.  Lamar  L.  etc.  Co.,  28  Colo.  339,  canal  companies  or- 
ganized to  irrigate  own  and  lands  of  grantees,  not  quasi  public  corpora- 
tion, and  court  cannot  appoint  receiver  and  make  his  certificate  pre- 
ferred to  prior  mortgage  bonds. 
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Irrigation  Assessments  may  be  based  on  value  of  property  assessed, 
irrespective  of  benefits  to  be  derived  from  improvement,  p.  324. 

To  same  effect  in  Tregea  v.  Owens,  94  Cal.  319,  sustaining  bacb  as- 
sessment made  upon  values  without  deducting  mortgage  debt;  Rolph 
V.  Fargo,  7  N.  Dak.  658,  660,  664,  on  point  that  street  assessments  may 
be  based  on  frontage. 

Certiorari. — Return  must  include  not  only  the  technical  record  but 
the  facts  as  to  existence  of  jurisdiction,  p.  335. 

Cited  in  Stumpf  v.  Board,  131  Cal.  368,  82  Am.  St.  Rep.  354,  involv- 
ing question  of  formation  of  sanitary  district;  Borchard  v.  SupervisO'-s, 
144  Cal.  14,  on  writ  of  review  to  test  validity  of  act  of  supervisors 
resulting  in  incorporation  of  city,  affidavits  of  petitioner  for  writ  or 
evidence  aliunde  are  not  receivable  to  contradict  return  of  supervisors. 

,  Irrigation  District — ^Petition. — Proceedings  are  void  where  petition  is 
not  properly  signed  and  recital  as  to  jurisdiction  is  not  conclusive,  p. 
832. 

Distinguished  in  People  v.  Los  Angeles,  133  Cal.  343,  and  held  con- 
fined to  proceedings  under  Wright  Act;  Rothchild  v.  RoUinger,  32  Wash. 
810,  under  Ballinger's  Code,  section  4166,  providing  for  organization 
of  irrigation  district  petition  by  forty-two  freeholders,  constituting 
more  than  majority,  is  sufilcient. 

Municipal  Corporations— Indebtedness. — Constitution,  article  11,  sec- 
tions 18,  19,  is  limited  to  the  corporations  therein  discussed,  p.  842. 

Cited  in  Robertson  v.  Trustees,  186  Cal.  406,  holding  board  of  free 
Kbrary  tmstees  not  included. 

Right  ci  Legislature  to  RecUdm  Lands  is  based  on  principle  of  public 
welfare,  p.  818. 

Approved  in  Laguna  etc.  Dist.  v.  Chas.  Martin  Co.,  144  Cal.  214, 
upholding  drainage  act  of  1885,  page  204. 

It  is  no  Valid  Objection  that  Organisation  of  irrigation  district  may 
be  comx>elled  by  persons  not  interested  in  lands  affected  thereby,  p. 
323. 

Approved  in  Laguna  etc.  Dist.  v.  Chas.  Martin  Co.,  144  CaL  211,  218, 
upholding  drainage  act  of  1885,  page  204. 

Legislative  Power  Over  Taxation  is  unlimited,  p.  324. 

Approved  in  Duncan  v.  Ramish,  142  Cal.  691,  in  action  to  enjoin 
deed  under  sale  by  city,  treasurer  under  bonds  issued  upon  street  im- 
provement assessment,  validity  of  assessment  is  not  collaterally  at- 
tackable. 

Irrigation  Bonds. — ^Petitioner  under  Stats.  1889,  p.  212,  has  burden 
of  proof  as  to  all  facts  neopssary  to  sustain  validity  of  bonds,  p.  333. 

To  same  effect  in  Directors  v.  Abila,  106  Cal.  370,  holding  presump 
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tions  applicable  in  collateral  attack  not  available  to  petitioner  in  tliui 
proceeding.    Cited,  also,  in  Cullen  v.  Glendora  etc.  Co.,  113  Cal.  516,  as 
having  impliedly  sustained  constitutionality  of  that  act;  and  In  re  Cen 
tral  etc.  District,  117  Cal.  380,  discussing  effect  of  proceedings  under 
act. 

Irrigation  District  may  include  corporate  town,  p.  343. 
To  same  effect  in  Cullen  y.  Water  Co.,  113  Cal.  521,  as  to  inolusioL 
of  public  land. 

General  CitatioB.— fitate  y.  Bruce,  68  Vt.  186. 

02  CaL  344-358.    DUl^AP  T.  STEERE;  27  Am.  St.  Rep.  143. 

Judgment  by  Defanlt  will  be  vacated  when  on  service  by  publication 
based  on  wilfully  false  affidavit  therefor,  p.  347. 

To  same  effect  in  Fealey  v.  Fealey,  104  Cal.  362,  43  Am.  St.  Rep.  116, 
117,  but  ruling  aliter  as  to  homestead  decree  based  on  false  testimony 
when  knowledge  of  pendency  of  proceeding  was  had  by  guardian  of 
then  incompetent  now  attaddng  it;  Sullivan  v.  Lumsden,  118  Cal.  668, 
as  to  vacation  of  decree  of  partition  for  extrinsic  mistake.  Note  cita- 
tions: Douglass  V.  Todd,  31  Am.  St.  Rep.  250,  on  mistake  of  law;  Little 
Rock  etc  Co.  v.  Wells,  54  Id.  240,  246,  and  Brackett  v.  Banegas,  58  Id. 
160,  on  relief  from  judgments;  Nichells  v.  Nichells,  57  Id.  550,  on  de- 
faults. Distinguished  in  Mulcahey  v.  Dow,  131  Cal.  77  (but  cf.  dissent- 
ing opinion,  page  80)  and  held  inapplicable  to  action  to  vacate  decree 
of  distribution  for  alleged  fraud;  Parsons  v.  Weis,  144  Cal.  415,  set- 
ting aside  default  judgment  obtained  on  service  by  publication,  based 
on  false  affidavit  of  residence  of  defendant;  People  v.  Perris  Irr.  Co., 
142  Cal.  606,  upholding  sufBdency  of  showing  of  fraud  in  procurement 
of  decree  of  confirmation  of  organization  of  irrigation  district  to  set 
aside  decree;  Bell  v.  Thompson,  147  CaL  604,  complaint  for  relief  against 
judgment  for  fraud  in  procurement  must  show  facts  constituting  de- 
fence to  merits  of  original  action. 

Rule  that  Frand  Relating  to  Merits  of  ControYersy  is  concluded  by 
judgment  does  not  apply  where  plaintiff  had  no  knowledge  of  pendency 
of  action,  p.  348. 

Approved  in  Parsons  v.  Weis,  144  Cal.  418,  setting  aside  default  judg- 
ment obtained  on  service  by  publication  based  on  false  affidavit  of 
residence  of  defendant. 

92  Cal.  350-370.    PEOPLE  ▼.  FREEMAN. 

Reasonable  Doubt. — ^Verdict  will  not  be  disturbed  unless  dearly  er- 
roneous, p.  365. 

To  same  effect  in  People  v.  Wong  Chong  Suey,  110  Cal.  121,  and 
People  V.  Durrant,  116  Cal.  201,  cited  under  People  v.  Ah  Jake,  01  Cal. 
OR;  People  v.  Sullivan,  120  CaL  560,  noted  under  People  v.  Manning, 
48  CaL  335. 
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Motion  for  New  Trial  for  newly  disooyered  evidence  is  looked  upon 
with  suspicion  and  disfavor,  p.  366. 

To  same  effect  in  People  v.  Tallmadge,  114  Oal.  430,  sustaining  denial 
under  facts;  People  v.  Rushing,  130  Cal.  455,  and  People  ▼.  Warren, 
130  Cal.  685,  holding  motion  properly  denied;  People  ▼.  Gonzales,  143 
Cal.  606,  following  rule. 

Impeachment  of  Witness  on  rebuttal,  p.  366. 

Approved  in  Barry  v.  People,  29  Colo.  398,  credit  of  witness  of  ad- 
versary may  be  attacked  by  proof  of  independent  facts  and  drcnm- 
stances  which  are  inconsistent  with  his  testimony. 

92  CaL  370-372.    IN  RE  CROGHAN. 

Homestead  on  Separate  Property  of  husband,  and  selected  by  him, 
vests  absolutely  in  wife  on  his  death,  p.  371. 

To  same  effect  in  Dickey  v.  Gibson,  113  Cal.  31,  54  Am.  St.  Rep. 
323,  when  husband  joined  in  such  selection.  Cited  in  Estate  of  Toung, 
123  Cal.  347,  but  holding  question  concluded  by  form  of  pleadings; 
Estate  of  Fath,  132  Cal.  612,  noted  under  Sanders  v.  Russell,  86  CaL 
119;  Saddlemire  v.  Stockton  Sav.  etc  Co.,  144  Cal.  653,  order  for  probate 
homestead  setting  it  apart  for  use  of  widow  and  children  does  not  affect 
absolute  title  of  widow. 

92  Cal.  372-378.    PETERSON  y.  KINKEAD. 

Homestead  Entry  cannot  be  made  upon  improyed  land  in  actual  pot- 
session  of  another,  p.  377. 

To  same  effect  in  Rourke  ▼.  MbNally,  M  OaL  292,  rastaining  ejeoi- 
ment  against  such  entry. 

92  Cal.  382-387.    HUGHES  y.  CANNSDY. 

Tax  Deed  is  Void  where  notice  given  by  pnrehaaer  of  application 
therefor  is  insufficient,  p.  386. 

To  same  effect  in  Miller  v.  Miller,  96  Cal.  381,  31  Am.  St.  Rep.  238, 
on  point  that  deed  is  not  conclusive  as  to  regularity  of  such  proceed- 
ings by  purchaser. 

92  Cal.  388-393.    BEASLEY  y.  SAN  JOSE  FRUIT  PACKING  CO. 

Master  is  Presumed  to  have  employed  competent  servants,  p.  390. 

To  same  effect  in  Hermann  v.  M^'U  Co.,  71  Fed.  Rep.  856,  holding 
master  not  liable  under  facts  stated. 

Declarations  of  Agent  do  not  b^'nd  principal  when  made  in  reference 
to  past  occurrcnoe,  p.  392. 

To  same  effect  in  Borland  v.  Bank,  99  Cal.  94,  37  Am.  St.  Rep.  36, 
as  to  declaration  of  nature  of  transaction,  after  its  completion;  Birch 
V.  ELale,  99  Cal.  301,  as  to  declarations  concerning  past  transaction  made 
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after  termination  of  agency;  Lissak  v.  Crocker  etc.  Co.,  119  Cal.  444, 
as  to  declarations  as  to  cause  of  accident  made  after  its  occurrence; 
Crawford  v.  Ins.  Co.,  125  Cal.  612,  as  to  declarations  of  agents  of  in- 
surance company  as  to  policy,  after  its  delivery;  Peterson  v.  Mineral 
King  Fruit  Co.,  140  Cal.  630,  declarations  of  defendant's  agent  employed 
to  superintend  preparation  of  prunes  for  sale  are  not  admissible  to 
show  prunes  sold  by  defendant  were  not  merchantable;  Holt  v.  Spo« 
kane  etc.  Ry.,  3  Idaho,  717,  applying  rule  in  action  for  damages  for 
death  of  infant  son  caused  by  falling  in  well  on  defendant's  premises. 

92  Cal.  393-398.    BT7ELL  y.  BUELL. 

Execution  Will  be  Quashed  if  issued  after  five  years  from  entry  of 
judgment,  even  if  judgment  stayed,  p.  397. 

To  same  effect  in  Jorland  v.  Smith,  93  Cal.  124,  further  holding  sale 
properly  set  aside  by  purchaser  from  defendant;  Scamman  v.  Bonslett, 
118  Cal.  99,  62  Am.  St.  Rep.  231,  on  point  that  execution  will  be  quashed 
when  issued  on  unlawful  amendment  of  judgment. 

92  Cal.  398-403.    FORRESTER  v.  SCOTT. 

Railroad  Grant  under  14  Stats,  at  Large,  292,  operated  in  praesenti, 
and  attached  to  land  on  filing  of  map  showing  location  of  road,  p.  402. 

To  same  effect  in  Jatunn  v.  Smith,  95  Cal.  158,  construing  Central 
Pacific  grants,  12  Stats,  at  Large,  489,  and  13  Id.  356;  Southern  Pacific 
etc  Co.  v.  Whitaker,  109  Cal.  272,  as  to  grant  in  main  case,  further 
holding  adverse  possession  to  run  against  grantee  from  date  of  grant. 

92  CaL  403-407.    KULLMAN  ▼.  GRSENSBAUM;  27  Am.  St.  Rep.  160. 

Collateral  Security. — Convenion  occurs  on  refusal  to  deliver  ooUateral 
when  debt  tendered,  p.  406. 
See  note  to  Griggs  y.  Day,  32  Am.  St.  Rep.  725. 

Contract. — Composition  Agreement  is  avoided  by  secret  agreement  by 
which  some  creditors  receive  more  than  pro  rata,  p.  406. 

See  note  to  Hanover  etc.  Bank  v.  Blake,  40  Am.  St.  Rep.  616,  Pow- 
ers etc.  Co.  y.  Harlin,  64  Id.  470,  on  general  subject. 

General  Citation.— In  re  Chaplin,  116  Fed.  166. 

92  Cal.  408-411.    SMULLEN  y.  PHILLIPS. 

Statute  of  Limitations. — ^Amendment  of  complaint  is  allowable  where 
cause  of  action  not  changed,  p.  410. 

To  same  effect  in  Atlantic  etc.  Co.  y.  Laird,  164  U.  S.  401,  holding 
amendment  properly  allowed. 

92  Cal.  414-418.    SAN  FRANCISCO  y.  BRADBURY. 

Adyerse  Possession  cannot  be  asserted  as  to  public  municipal  prop- 
erty, p.  41& 
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Cited  in  HoUaday  v.  San  Francisco,  124  Cal.  358,  and  S.  P.  Co.  v. 
Hyatt,  132  Cal.  244-246,  noted  under  Hoadley  y.  San  Frandsoo,  50  Cal. 
265;  note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep.  488. 

02  Cal.  410420.    TAYLOR  ▼.  FORD. 

Jury  Trial  should  be  granted  when  cross  complaint  and  answer  al- 
lege common  law  cause  of  action  on  note,  p.  420. 

To  same  effect  in  Gillespie  v.  Gouly,  120  Cal.  516,  and  In  re  Foley, 
76  Fed.  Rep.  398,  cited  under  Donahue  v.  Meister,  88  Cal.  121,  as  to 
action  to  quiet  title  by  party  out  of  possession  where  defense  asserts 
substantially  cause  of  action  in  ejectment;  Ada  Co.  v.  BuUen  Bridge 
Co.,  5  Idaho,  97,  197,  denying  equity  jurisdiction  over  suit  to  cancel 
county  warrants  illegally  issued,  as  county  has  action  at  law  under 
Revised  Statutes,  section  4928. 

02  CaL  431-432.    WHALSY  ▼.  KING. 

Justice's  Court — Continuance. — Improper  granting  of  is  error  but  ae- 
tion  will  not  be  dismissed  therefor  on  mandamus,  p.  432. 

Cited  in  dissenting  opinion  in  Benoit  ▼.  Revoir,  8  N.  Dak.  227.  220,  on 
point  that  such  error  is  jurisdictional;  but  cf.  Disque  r.  Herrington, 
180  Cal.  4,  holding  improper  continuance  not  to  operate  as  a  dismissal. 

02  Cal.  433-436.    IN  RS  HILDEBRANDT. 

Probate  Clainui. — ^Limitation  as  to  time  of  presentation  applies  to 
claims  by  executor,  p.  436. 

To  same  effect  in  Morrow  y.  Barker,  110  Cal.  66,  as  to  claim  by 
administrator  of  another  decedent. 

02  Cal.  437-457.    OHM  v.  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Judicial  Notice  embraces  former  law  of  country,  p.  450. 
Cited  and  distinguished  in  People  v.  District,  121  Cal.  526,  discussing 
pleading  in  quo  warranto  proceedings,  but  reference  questionable. 

Demurrer. — Conclusions  of  Law  in  complaint  will  not  be  considered 
as  true,  p.  440. 

Cited  in  Callahan  v.  Broderick,  124  Cal.  83,  noted  under  Branham  v. 
Mayor,  24  Cal.  585;  French  ▼.  Senate,  146  Cal.  608,  court  takes  judicial 
notice  of  proceedings  had  in  senate  by  which  petitioners  in  mandamus 
to  compel  senate  to  admit  them  as  members,  were  expelled,  showing 
preference  of  charges  and  reference  to  committee  which  after  investi- 
gation reported  back  truth  of  charges  and  recommending  expulsion, 
which  report  was  acted  on  by  the  senate. 

Pueblo  Lands. — Grant  by  prefect  is  made  independently  of  municipal 
authorities,  p.  452. 
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To  same  effect  in  De  la  Guerra  ▼.  Santa  Barbara,  117  Cal.  532,  further 
holding  confirmation  of  pueblo's  claim  not  to  inure  to  benefit  of  such 
grantee;  Orespin  v.  United  States,  168  U.  S.  215.  holding  such  grant 
void. 

Statute  of  Limitations  as  to  pueblo  grant  begins  to  run  from  pas- 
sage of  congressional  act  of  1866,  p.  455. 

Cited  in  Galvin  v.  Palmer,  113  Cal.  53,  holding  barred  an  action  to 
enforce  trust  against  deed  under  Black  Point  Act. 

92  Cal.  457-471.    FELTON  v.  LK  BRETON. 

Attorney  has  burden  of  proof  to  show  transaction  with  client  fair 
and  just  and  client  fully  advised,  p.  469. 

To  same  effect  in  Cox  v.  Delmas,  99  Cal.  124,  sustaining  recovery 
by  client  imder  facts;  United  States  v.  Coffin,  83  Fed.  Rep.  344,  dis- 
cussing assignments  to  attorney  in  alleged  fraud  of  government;  Vanasse 
V.  Reid,  111  Wis.  309,  but  holding  client  not  entitled  to  conveyance 
from  attorney  under  facts  stated;  In  re  Boone,  83  Fed.  Rep,  956,  dis- 
barring attorney  for  fraud  upon  client.  Note  citations:  Elmore  v. 
Johnson,  36  Am.  St.  Rep.  415,  on  general  subject. 

Trust  Deed. — Grantee  may  treat  it  as  mortgage  and  seek  statutory 
foreclosure,  p.  405. 

Cited  in  Mayhall  v.  Eppinger,  137  Cal.  7,  also  granting  him  the  right 
to  sell  under  powers  contained  in  the  deed  without  first  dismissing 
such  action  previously  brought;  Banta  v.  Wim,  136  GaL  280,  diatin- 
guiahing  trust  deeds  and  mortgages. 

92  Cal.  471.    CHAFOIN  ▼.  RICH. 

Appeal — ^Rerertal. — ^Trial  court  can  only  enter  Judgment  directed  by 
appellate  court,  p.  473. 

Cited  in  Cowdery  ▼.  London  etc.  Bank,  139  CaL  307,  noted  under 
Argenti  v.  San  Francisco,  30  Cal.  467;  Weaver  y.  San  Francisco,  146 
CaL  732,  judgment  entered  against  dty  payable  only  out  of  funds  of 
particular  year,  pursuant  to  directions  of  appellate  court  cannot  be 
subsequently  changed. 

92  Cal.  478-480.  EX  PARTE  60RDAN;  27  Am.  St.  Rep.  154;  see,  also, 
60RDAN  y.  BUCKLES,  92  Cal.  481;  EX  PARTE  GORDAN,  96  Cal. 
374,  376. 

Contempt  cannot  be  based  upon  failure  to  answer  order  to  show 
cause  personally  where  represented  by  attorney  at  hearing,  p.  480. 

To  same  effect  in  Foley  v.  Foley,  120  Cal.  39,  66  Am.  St.  Rep.  151, 
on  point  that  appearance  by  attorney  is  sufficient  to  authorize  alimony 
order. 
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Habeas  Corpus  will  lie  to  release  from  contempt  order  for  refusal 
to  obey  unauthorized  order  of  court,  p.  480. 
Sec  note  to  Morrill  y.  Morrill,  23  Am.  St.  Rep.  110,  on  habeas  corpus. 

02  Cal.  482-401.    PEOPLE  y.  WILLARD. 

Former  Acquittal  of  charge  of  receiving  stolen  goods  of  A  is  bar  to 
subsequent  charge  of  receiving,  at  the  same  time,  goods  stolen  from 
B,  p.  488. 

Cited  in  People  y.  McDaniels,  137  Cal.  106,  noted  under  People  v. 
Hunckler,  48  Cal.  331. 

Charge  on  Facts  includes  remarks  that  witness  had  contradicted  her- 
self, p.  480. 

ated  in  Estate  of  Blake,  136  Cal.  311,  noted  under  McMinn  y.  Whelan, 
27  Cal.  310. 

Witnesses. — ^Attendance  of  prisoners  confined  in  state's  prison  is  dis- 
cretionary with  trial  judge,  p.  486. 

Cited  in  People  v.  Putman,  120  Cal.  261,  noted  under  Willard  y.  Supe- 
rior Court,  82  Cal.  456. 

General  Citation.— Allen  v.  United  States,  115  Fed.  11. 

92  Cal.  492-493.    EZ  PARTE  HEYLMAN. 

Municipal  License  Ordinance  may  prescribe  different  rates  for  ven- 
dors of  different  articles,  p.  493^ 

To  same  effect  in  Ex  parte  Haskell,  112  CaL  419,  when  like  discrim- 
ination mads  between  traveling  and  resident  salesmen. 

92  Cal.  493-497.    RICHARDS  v.  GRIFFITH;  27  Am.  St.  Rep.  156. 

Mortgage  is  Released  on  cancellation  upon  giving  of  second  mortgage, 
and  when  second  mortgagee  merely  a  volunteer,  p.  496. 

Cited  in  Darrough  v.  Bank,  126  Cal.  275,  and  Hargis  v.  Robinson,  63 
Kan.  690,  noted  under  Persons  v.  Shaeffer,  65  Cal.  79;  Bridges  v.  Cooper, 
98  Tenn.  388,  holding  second  mortgagee  not  subrogated  under  facts. 

92  Cal.  497-499.    BLUM  y.  McHXIGH. 

Crop  Lease  construed  as  to  reservation  of  title  to  crop,  p.  409. 

Cited  in  Stockton  etc.  Soc.  v.  Purvis,  112  Cal.  243,  53  Am.  St.  Rep. 
215,  and  held  not  in  point,  construing  such  a  lease. 

02  Cal.  500-501.     BJORMAN  y.  FORT  BRAGG  REDWOOD  CO.     S.  C. 

104  Cal.  626,  628. 
Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  af- 
firmed when  evidence  conflicting,  p.  501. 
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To  same  effect  in  Domico  ▼.  Cassassa,  101  Cal.  414,  affirming  such 
order  for  excessive  verdict;  and  Jones  v.  Sanders,  103  Cal.  680,  and 
Warner  y.  Thomas  etc.  Works,  105  Cal.  411,  ruling  similarly;  Coudee 
V.  Gyger,  126  Cal.  647,  and  Franz  v.  Mendoca,  131  Cal.  210,  noted  under 
Cartiss  v.  Starr,  85  Cal.  376;  Bledsoe  v.  Decrow,  132  Cal.  314,  and  Es- 
tate of  Motz,  136  CaL  660,  affirming  order;  Holtum  ▼.  Germania  etc. 
Co.,  139  Cal.  648,  noted  under  Tide  Ld.  Rec.  Co.  v.  Cunningham,  71  Cal. 
221;  Green  v.  Soule,  145  CaL  102,  applying  rule  in  action  lor  personal 
injuries. 

92  CaL  603-606.    FSANCAIS  t.  SOMPS. 

nining  Corporations — ^Accounts. — Act  of  1880  applies  to  all  mining 
corporations,  although  purposes  of  formation  only  feebly  prosecuted,  p. 
506. 

To  same  effect  in  Ball  y.  Tolman,  119  Cal.  360,  sustaining  stock- 
holder's action  under  that  act. 

Title  of  Statutes  held  sufficient  as  indicating  subject  matter,  p.  505. 

Cited  in  Beach  ▼.  Von  Detten,  139  Cal.  466,  noted  under  People  v. 
Dobbins,  73  CaL  267;  Ross  v.  Aguirre,  191  U.  S.  64,  upholding  Call, 
fomia  act  of  1803,  entitled  "An  act  to  amend  sections  204,  206,  206, 
and  206,  of  the  Code  of  Civil  Procedtire."    See  note  64  Am.  St.  Rep.  106. 

92  Cal.  606-614.    PEOPLE  t.  THOMSON. 

Prosecuting  Witness.— Cross-examination  may  be  directed  toward 
showing  his  hostility  or  bias  against  defendant,  p.  509. 

To  same  effect  in  People  v.  Gillis,  97  CaL  644,  and  People  v.  Wong 
Chuey,  117  CaL  627,  cHed  under  People  v.  Lee  Ah  Chuck,  66  Cal.  602. 

Homicide. — ^Evidence  of  prior  difficulties  between  parties  is  admissible, 
but  details  thereof  cannot  be  shown,  p.  512. 

To  same  effect  in  People  v.  Colvin,  118  Cal.  351,  but  sustaining  an- 
swer in  detail  when  no  motion  made  to  strike  out.  Cited  in  State  v. 
Geddes,  22  Mont.  91,  holding  complaint  filed  by  deceased  against  de- 
fendant admissible,  but  only  as  to  proof  of  motive;  State  v.  Shafer, 
26  Mont.   19,  following  rule. 

92  Cal.  514-527.    ALEXANDER  t.  JACKSON;  27  Am.  St.  Rep.  158. 

Homestead  may  be  declared  on  equitable  title  under  contract  of  pur- 
chase, p.  619. 

To  same  effect  in  Perry  v.  Ross,  104  CaL  19,  43  Am.  St.  Rep.  68,  on 
point  that  exemption  covers  land  and  not  any  particular  claim  of  title 
thereto. 

Conveyaiioe  of  Homettead  cannot  be  made  by  one  spouse  alone,  p. 
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See  note  to  McKenzie  v.  Shows,  35  Am.  St.  Rep.  656,  on  geneial  sub- 
ject. 

Homestead  is  Subject  to  lien  for  unpaid  purchase  money,  p.  521. 

Cited  in  Longmaid  v.  Coulter,  123  Cal.  217,  holding  lien  not  affected 
by  taking  of  note  and  judgment  thereon.  See  notes  59  Am.  St.  Rep. 
433,  434;  45  Am.  St.  Rep.  385. 

Vendor  and  Vendee. — ^When  time  is  not  of  essence,  party  desiring  to 
terminate  contract  must  demand  performance  and  allow  reasonable  time 
therefor,  p.  522. 

Cited  in  Daly  ▼.  Ruddell,  137  Gal.  675,  holding  these  essentials  not 
shown  under  facts  stated. 

92    Cal.    528-542.     SPRING    VALLEY   WATER    WORKS   ▼.    DRINK- 
HOUSE.     S.  C.  95  Cal.  220,  222. 

Eminent  Domain — Value. — ^Evidence  is  admissible  of  special  value  for 
particular  purposes,  but  not  of  price  paid  for  adjoining  property  by 
same  plaintiff,  pp.  532,  533. 

To  same  effect  on  first  point  in  Santa  Ana  ▼.  Harlin,  99  Oal.  543, 
and  on  second  in  San  Luis  Obispo  t.  Brizzolara,  100  Cal.  436,  discussing 
admissibility  of  certain  evidence;  City  of  Los  Angeles  v.  Pomeroy,  124 
Cal.  644,  noted  under  San  Diego  etc.  Co.  v.  Neale,  78  Cal.  63.  Note 
citations:  Rumsey  v.  Railway  Co.,  28  Am.  St.  Rep.  608,  on  compensa- 
tion. 

Eminent  Domain. — Necessity  for  taking  is  question  of  fact  for  jury, 
p.  532. 

Cited  in  City  of  Santa  Ana  v.  Qildmacher,  133  CaL  399,  holding  di- 
recting of  verdict  for  defendant  erroneous. 

92  Cal.  545-547.    WESTPHAL  ▼.  NEVILLS. 

Note — Consideration. — ^Extension  of  time  given  one  maker  is  suffi- 
cient consideration  for  promise  of  another,  p.  547. 

Cited  in  Whelan  v.  Swain,  132  CaL  391,  holding  forbearance  for  one 
day  a  sufficient  consideration. 

92  CaL  548-552.    GREEN  v.  REDDING. 

Landlord  Must  Repair  only  to  extent  specified  in  section  1942,  Civil 
Code,  p.  550. 

lo  same  effect  in  Callahan  v.  Loughran,  102  Cal.  480,  Moroney  v. 
Hellings,  110  Cal.  21,  and  note,  38  Am.  St.  Rep.  483,  cited  under  Sieber 
.T.  Blanc,  76  Cal.  173. 

92  CaL  552-555.    SHEPPERD  v.  TTLER. 

Ejectment — Appeal. — ^Plaintiff  cannot  obtain  possession  when  stay  bond 
Is  given  on  appeal  from  judgment  in  his  favor,  p.  555. 
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Cited  ir.  State  v.  District  Court,  24  Mont  333,  as  to  ejectment  for 
nnpatented  mining  claim. 

^j  Cal.  555-560.    RODDAN  T.  DOANS. 

Probate  Claim  may  be  left  with  attorney's  clerk  at  bis  office,  when 
that  was  place  designated,  p.  556. 

To  same  effect  in  Cowgill  y.  Dinwiddie,  98  Cal.  484,  sustaining  like 
presentation;  but  see  Douglass  v.  Folsom,  21  Ney.  446,  holding  pre- 
sentation to  attorney  for  executor  insufficient. 

Probate  Claim. — Suit  may  be  brought  after  tenth  day  from  presenta- 
tion when  no  action  had  thereon,  p.  558. 

Cited  in  Barclay  v.  Blackinton,  127  CaL  193,  noted  under  Bank  of 
Ukiafa  ▼.  Shoemake,  67  Cal.  148. 

92  Cal.  560-663.    SAN  FRANCISCO  ▼.  STAUDS. 

Judgment  on  Pleadings  should  be  granted  when  answer  raises  no 
material  issue  and  sets  up  no  new  matter,  p.  562. 

To  same  effect  in  Benham  y.  Connor,  113  Cal.  171,  sustaining  such 
judgment  under  circumstances.  Cited  in  Montana  etc.  Co.  y.  St.  Louis 
etc  Co.,  23  Mont.  318,  affirming  such  judgment  accordingly. 

n  ClO.  668-664.    HATTHSWS  T.  JONES. 

Appeal— Bill  of  Exceptions  is  necessary  for  leyiew  of  instructions, 
p.  664. 

To  same  effect  in  Kleinschmidt  y.  McDermott,  12  Mont.  313,  when 
appeal  from  judgment  as  m  main  case. 

92  Cal.  564568.    ESTATE  OF  TAYLOR. 

Win  Contest.— Eyidence  is  inadmissible  as  to  opinion  of  witness  n- 
guding  testator's  testamentary  capacity,  p.  665. 

Distinguished  in  Kreuzberger  y.  Wingfield,  96  Cal.  267,  admitting  eyi- 
dence of  witness  that  his  work  was  done  according  to  contract. 

92  Cal.  573-577.    TAYLOR  ▼.  REYNOLDS. 

Public  Nuisance  includes  obstruction  of  pubUe  street,  p.  574. 

To  same  effect  in  Vanderhurst  y.  Tholcke,  113  Cal.  150,  discussing 
power  of  city  council  to  cause  remoyal  of  obstructing  shade  trees ;  Siski- 
you etc  Co.  y.  Hostel,  121  Cal.  513,  as  to  house  oyerhanging  sidewalk, 
but  denying  power  of  priyate  indiyidual  to  abate. 

Jury  Trial  must  be  had,  unless  waived,  in  case  of  misdemeanor  for 
violation  of  municipal  ordinance,  p.  574. 
To  same  effect  in  Ex  parte  Wong  You  Ting,  106  CaL  297,  as  to  charg» 
Notes  Cal.  Hep.— 264. 
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of  practicing  medicine  without  license,  under  state  statute;  In  re  Fife, 
110  Gal.  10,  as  to  charge  of  vagrancy,  but  holding  refusal  of  such  trial 
not  reviewable  under  habeas  corpus. 

92  Gal.  577-580.    IN  MATTBR  OF  SHAfiP. 

Undertaking  on  Appeal  need  not  be  given  by  assignee  in  insolvency 
who  has  filed  official  bond,  even  for  purposes  of  stay,  p.  578. 

To  same  effect  in  Ex  parte  Orford,  102  GaL  657,  applying  rule  to 
appeal  by  administratrix. 

92  Gal.  580-589.    EYRB  r.  HARMON. 

Mining  Corporations.^Dire€tor8  are  liable  under  Stats.  1880,  p.  400, 
for  willful  neglect  to  have  reports  of  superintendent  made  and  posted, 
although  balance  sheet  posted,  p.  688. 

To  same  effect  in  Shanklin  v.  Gray,  111  Gal.  92,  holding  directors 
liable  when  such  reports  unverified;  Miles  v.  Woodward,  116  Gal.  314, 
but  sustaining  stockholder's  complaint  without  allegation  that  neglect 
was  willful;  Ball  ▼.  Tolman,  119  Gal.  362,  363,  holding  ignorance  of 
statute  no  defense  to  directors  therein. 

92  Oal.  590-594.    PEOPLE  t.  MITCHELL. 

Forgery. — ^Information  need  not  allege  "false"  making  and  forging, 
p.  692. 

To  same  effect  in  People  v.  Tomlinson,  102  Gal.  25,  sustaining  in- 
struction that  did  not  specify  a  "felonious"  stealing  in  larceny  case. 

Forgery. — ^Information  must  show  scienter  of  defendant,  p.  592. 
Gited  in  People  v.  Gamett,  129  Gal.  367,  applying  rule  to  information 
for  harboring  a  felon  under  Penal  Gode,  section  32. 

Forgery. — General  Verdict  of  guilty  as  charged  will  be  reversed  when 
one  count  of  information  is  defectively  pleaded,  p.  693. 

To  same  effect  in  People  v.  Smith,  103  Gal.  567,  reversing  such  ver- 
dict in  forgery  case;  and  on  same  point  in  People  v.  Turner,  113  Gal. 
281,  citing  main  case  also,  in  point  that  information  must  show  forging 
with  intent  to  defraud. 

Forgery. — ^Proof  must  affirmatively  show  that  signing  of  another's 
name  was  done  without  his  authority,  p.  593. 

To  same  effect  in  People  v.  Lundin,  117  Gal.  127,  reversing  conviction 
under  facts;  but  see  S.  G.  120  Gal.  310,  sustaining  conviction  on  retrial. 

92  Gal.  594-596.    PEOPLE  ▼.  ELLSWORTH. 

Challenge  to  Jury. — ^Failure  to  inform  defendant  of  right  to  challenge 
is  not  reversible  error  when  he  is  represented  by  counsel  and  not  prej- 
udiced, p.  596. 
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To  same  effect  in  People  v.  Moore,  103  Cal.  611,  but  holding  prejudi- 
cial error  shown  thereby  when  defendant  not  so  represented. 

92  Cal.  600-605.    CONBOY  ▼.  DICKINSON. 

Coterminous  Owner  making  excavation  is  not  liable,  only  when  in- 
jury to  other's  land  is  caused  by  weight  of  house  thereon,  p.  604. 

To  same  effect  in  Sullivan  v.  Zeiner,  98  Cal.  349,  further  holding  no 
additional  right  gained  through  existence  of  house  for  period  desig- 
nated for  prescription;  Green  v.  Berge,  105  Cal.  58,  45  Am.  St.  Rep. 
28,  stating  general  rule  of  negligence,  and  holding  owner  and  contractor 
jointly  liable  for  injuries;  Curr  v.  Hundley,  3  Colo.  App.  58,  on  point 
that  defendant's  liability  is  not  affected  by  notice  under  code,  and  dis- 
cussing counterclaim  in  action.  Note  citations:  Larson  y.  Railway  Co., 
33  Am.  St.  Rep.  468-475,  on  general  subject. 

92  CaL  605-607.    RANKIN  ▼.  C0L6AN. 

Appropriation  Act  valid  on  face  cannot  be  shown  by  evidence  aliunde 
to  be  gift  prescribed  by  constitution,  p.  607. 

To  same  effect  in  Patty  v.  Colgan,  97  Cal.  252;  and  Conlin  v.  Board, 
114  CaL  407,  cited  under  Stevenson  v.  Colgan,  91  Cal.  649;  Lewis  v. 
Colgan,  115  Cal.  534,  sustaining  appropriation  for  expert  employed  by 
state  board  of  examiners  under  their  implied  powers.  Note  citations: 
Leonard  v.  Sparks,  38  Am.  St.  Rep.  656,  on  presimiption  as  to  official 
duties. 

92  CaL  607-611.    PEOPLE  T.  DONGULL 

Appeal — ^Instructions. — When  record  does  not  contain  evidence,  in- 
structions will  be  sustained  unless  erroneous  under  every  conceivable 
state  of  facts,  p.  609. 

Qted  in  State  v.  Mason,  24  Mont.  344,  noted  under  People  v.  Levison, 
16  Cal.  98. 

Homidde  in  Self  Defense  is  not  justified  unless  absolutely  necessary, 
p.  609. 

See  note  to  Carter  v.  State,  28  Am.  St.  Rep.  954,  and  Commonwealth 
V.  Breyessee,  40  Id.  732,  on  self  defense. 

92  CaL  611-616.    PEOPLE  ▼.  CITY  OF  OAKLAND. 

Municipal  Corporation. — ^Boundaries  must  conform  to  description  in 
new  charter,  although  of  less  extent  than  that  in  one  superseded,  p.  614. 

To  same  effect  in  People  v.  Coronado,  100  Cal.  575,  but  held  not  in 
point  as  io  proceedings  under  Stats.  1889,  p.  356.  Cited  in  People  v. 
Oakland,  123  CaL  605,  as  explained  in  People  v.  Coronado,  100  Cal.  571; 
State  V.  McLean  Co.,  11  N.  Dak.  360,  361,  quo  warranto  at  suit  of 
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private  citizen  lies  where  municipal  corporation  has  usurped  franchises 
by  extending  its  corporate  authority  beyond  its  lawful  boundaries. 
Distinguished  in  State  v.  Warner,  4  WasK  St.  776,  under  local  statutes, 
construing  them  as  to  right  to  extend  city  limits. 

Municipal  Corporation. — Quo  Warranto  lies  against,  for  unlawful  usur- 
pation of  franchise  of  taxation,  p.  614. 

To  same  effect  in  President  y.  Shayot,  47  La.  Ann.  602,  as  to  right 
to  tax,  dependent  on  alleged  extension  of  boundaries;  State  v.  Fleming, 
147  Mo.  12,  granting  writ  as  to  right  of  city  to  extend  its  limits. 

92  Gal.  617-623.    WINDHAUS  v.  BOOTZ. 

Fraudulent  Conveyances. — ^Insolvency  several  years  after  transfer  af- 
fords no  presumption  of  then  insolvency,  p.  621. 

To  same  effect  in  Woolridge  v.  Boardman,  115  Cal.  76,  but  holding 
insolvency  six  months  after  transfer  a  fact  to  be  considered  thereon, 
under  circumstances. 

Fraudulent  Conveyance. — ^Fraudulent  Intent  is  question  of  fact,  and 
not  to  be  presumed  from  mere  want  of  consideration,  p.  622. 

To  same  effect  in  Daugherty  v.  Daugherty,  104  Cal.  223,  Emmons  v. 
Barton,  109  Cal.  671,  cited  under  Bull  v.  Bray,  89  Cal.  286;  Wolters  v. 
Rossi,  126  Cal.  653,  noted  under  Judson  v.  Lyford,  84  Cal.  505. 

Law  Presumes  Fact  Continuou  in  Its  Nature,  when  onoe  established, 
to  continue,  p.  622. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  16,  when  affidavit  of 
three  electors  accompanying  petition  for  incorporation  of  municipality 
was  sufficient  to  show  requisite  numbers  of  electors  had  signed  peti- 
tion, fact  that  petition  was  filed  twenty  days  later  does  not  affect 
sufficiency  of  affidavit. 

Failure  to  Find  upon  material  issue  is  not  reversible  error  when  judg- 
ment would  not  be  affected  by  such  finding,  p.  623. 

To  same  effect  in  Southern  Pacific  etc.  Co.  v.  Dufour,  95  OaL  619, 
Merrill  v.  Merrill,  102  Cal.  319,  respectively  affirming  findings  as  made. 

92  Cal.  623-625.    ANDERSON  ▼.  RICHARDSON. 

Description  in  Deed. — ^Monuments  control  courses  and  distances  in 
case  of  conflict,  p.  624. 

To  same  effect  in  Garrard  v.  Mines,  82  Fed.  Rep.  585,  as  to  location 
of  starting  point.  Note  citations:  Le  Compte  v.  Lueders,  30  Am.  St 
R«p.  453,  on  boundaries. 

92  Cal.  625-631.    LEWIS  Y.  ROTHCHILD. 

Taxation. — Statute  of  Limitations  as  to  tax  is  three  year  period, 
but  Uen  is  not  removed  by  such  bar,  p.  630. 
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See  on  first  point  Lob  Angeles  v.  Ballerino,  99  Cal.  595,  and  on  second 
San  Diego  v.  Higgins,  115  Cal.  172,  175,  cited  under  San  Francisco  ▼. 
Luning,  73  CaL  610.  Approved  in  Port  Townsend  y.  Eisenbeis,  28  Wash. 
547,  548,  general  limitations  do  not  apply  as  actions  by  Port  Townsend 
to  foreclose  tax  liens,  in  view  of  charter  of  that  city. 

92  CaL  631-632.    BARNEY  ▼.  VIGORBAUX. 

Complaint  on  Note  must  allege  its  nonpayment,  p.  632. 

To  same  effect  in  London  etc.  Co.  ▼.  Liebes,  105  Cal.  208,  Ryan  T. 
HoUiday,  110  CaL  337,  Tomlinson  y.  Ayres,  117  CaL  571,  and  Hurley 
y.  Ryan,  119  CaL  72,  cited  under  Scroufe  y.  Clay,  71  Cal.  123.  Cited 
in  Hawky  etc.  Co.  y.  Brownstone,  123  CaL  646,  noted  under  Scroufe 
y.  Clay,  71  CaL  123;  Penrose  y.  Winter,  135  CaL  291,  but  holding  com- 
plaint sufiKcient  to  support  default  judgment. 

92  CaL  632-639.    ROSS  t.  CONWAY. 

Undue  Influence  is  presumed  from  fact  of  confidential  relation,  p.  635. 

To  same  efiect  in  President  y.  Merritt,  75  Fed.  Rep.  506,  507,  but 
holding  no  undue  influence  in  fact  exercised.  Cited  in  Odell  y.  Moss, 
130  CaL  357,  noted  under  Brison  y.  Brison,  75  Cal.  528;  Corp.  of  Latter 
Daj  Saints  y.  Watson,  25  Utah,  51,  52,  dealings  by  spiritual  adyiser 
with  one  without  independent  adyice  and  about  to  die,  by  which  adyiser 
receiyes  adyantage,  set  aside  though  benefit  accrues  to  some  other  per- 
son who  may  become  beneficiary  through  such  influence. 

92  CaL  639-647.    ASCATA  ▼.  ASCATA  ETC.  R.  R.  CO. 

Municipal  Corporations. — Order  permitting  laying  of  tracks  is  not  a 
reyocable  license,  p.  645. 

Cited  in  Workman  y.  S.  P.  R.  R.  Co.,  129  Cal.  543,  construing  similar 
ordinance. 

Street  Railroads. — ^Municipal  Corporation  may  be  delegated  power  by 
legislature  to  prescribe  conditions  of  their  construction,  p.  645. 

To  same  effect  in  South  Pasadena  y.  Railway  Co.,  109  CaL  318,  on 
point  that  such  power  is  legislatiye  and  not  contractual;  Africa  y. 
Board,  70  Fed.  Rep.  737,  further  holding  municipal  franchise  not  re- 
yocable. Cited  in  Michigan  etc.  Co.  y.  City  of  St.  Louis,  121  Mich.  510, 
on  point  that  city  cannot  preyent  extension  of  lines  of  telegraph  com- 
pany by  refusal  to  make  regulations  as  to  its  poles. 

Where  Statute  Expressly  Proyides  that  Failure  to  complete  con- 
templated work  within  certain  time  shall  constitute  forfeiture,  no  ac- 
tion is  necessary  to  enforce  forfeiture,  p.  646. 

Distinguished  in  Cp.lifornia  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  44,  yalidity  of  grant  of  privilege  by  municipality  not  collater- 
ally attackable  to  priyate  party  in  equity  suit  on  groimd  of  failure  to 
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perform  conditions,  nonperformance  of  which  it  was  provided  should 
work  forfeiture. 

92  Cal.  652-653.    COX  ▼.  DELMAS. 

Supreme  Court  has  no  jurisdiction  to  reybe  proceedings  of  superior 
court  in  settlement  of  statements  of  cases  and  in  so  doing  to  examine 
witnesses  and  decide  what  was  erroneously  included  in  statement,  p. 
653. 

Approved  in  Estate  of  Dolbeer,  147  Oal.  360,  supreme  court  will  not 
permit  petition  to  prove  exceptions  to  be  amended  alter  reference,  so 
as  to  include  other  exceptions. 

92  Cal.  653-655.    LUCK  ▼.  LUCK. 
Domicile  of  Husband  is  that  of  wife,  p.  655. 
See  note  to  Loker  v.  Gerald,  34  Am.  St.  Rep.  254,  on  general  sabJeeL 

92  Cal.  656-658.    DOUGLASS  v.  McFASLAND. 

Laborer  has  Lien  for  manufacture  of  railroad  ties,  whereof  he  retains 
possession,  p.  658. 

To  same  effect  in  Wilson  v.  Donaldson,  121  Oal.  9,  66  Am.  St.  Rep. 
17,  discussing  lien  for  harvesting  grain  crop,  but  holding  it  subject  to 
prior  mortgage. 

92  Cal.  669-673.    WHALEN  ▼.  ARCATA  ETC.  R.  R.  CO. 

Contributory  Negligence  is  question  of  fact  for  jury,  p.  673. 

To  same  effect  in  Stephenson  v.  S.  P.  Co.,  102  Cal.  149,  and  Goggin 
v.  Osborne,  115  Cal.  440,  in  each  case  sustaining  judgment  for  plaintiff. 

92  Cal.  674-676.    MADDOX  ▼.  WYMAN.      • 

Mortgage  Foreclosure  may  be  had  for  instalments  not  due,  when 
mortgage  so  provides  on  default  of  any  instalment,  p.  675. 

To  same  effect  in  aemens  v.  Luce,  101  CaL  434,  although  mortgage 
also  provided  for  compounding  of  interest  on  such  default;  Phelps  v. 
Mayera,  126  CaL  560,  noted  under  Brodribb  ¥.  Tibbette,  68  CaL  6. 
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99  C9al.  1-7.    HYDE  ▼.  BOYLB.    8.  G.  105  Cal.  102,  105 ;  130  Oal.  482,  484 

Record  on  Appeal. — Papers  in  bill  of  exception  will  not  be  considered 
on  appeal,  when  bill  shows  that  they  were  not  presented  to  oourt,  p.  3. 

To  same  effect  in  Bertz  y.  Turner,  102  Cal.  674,  when  papers  expressly 
stated  not  to  have  been  oonsidered. 

93  CaL  7-16.    PACIFIC  ETC.  CO.  v.  PACIFIC  SURETY  CO. 

Surety  is  not  Discharged  by  failure  of  person  guaranteed  to  give 
notice  of  employee's  inefficiency,  where  not  insured  against,  p.  11. 

To  same  effect  in  Williams  ▼.  Lyman,  88  Fed.  Hep.  241,  holding  sure- 
ties on  official  bond  liable. 

93  Cal.  17-34.    WICEERSHAM  ▼.  CRITTENDEN.     S.  C.  106  Cal.  327, 
328,  329;  110  Oal.  332,  333,  334. 

Corporate  Directors  cannot  engage  in  any  transaction  where  their 
private  interests  will  conflict  with  duty  to  stockholders,  p.  29. 

To  same  effect  in  Capital  etc.  Co.  v.  Young,  109  Oal.  143,  but  holding 
city  liable  for  reasonable  value  of  gas  furnished  by  company  whereof  its 
mayor  was  president;  Pacific  Vinegar  and  Pickle  Works  v.  Smith,  145 
Cal.  365,  366,  where  president  of  corporation  purchased  its  notes  outright, 
and  caused  corporation  by  himself  as  president,  to  become  indorser 
thereof  to  himself  individually,  guaranteeing  payment  of  notes  without 
authority  of  corporation,  he  cannot  sue  on  indorsement;  McNulta  v. 
Bank,  164  HI.  448,  56  Am.  St.  Rep.  212,  holding  void  an  agreement  of 
directors  to  pay  bonus  to  president  where  he  has  participated  therein; 
Reclamation  Dist.  v.  McOuUah,  124  Oal.  182,  183,  noted  under  San  Diego 
V.  San  Diego  R.  R.  Co.,  44  Oal.  106;  Ourtin  y.  Salmon  R.  etc.  Co.,  130 
Cal.  348,  noted  under  Shakespear  y.  Smith,  77  Oal.  640;  Savings  etc. 
See.  y.  Dayidson,  97  Fed.  713,  noted  under  Page  y.  Naglee,  6  Oal.  241; 
Fisher  y.  Melnemey,  137  Oal.  33,  applying  rule  to  attorneys,  but  sus- 
taining purchase  of  client's  property  at  tax  sales,  ete.,  when  with  client's 
consent.  Note  citations:  Olney  y.  Land  Co.,  27  Am.  St.  Bepw  772,  and 
Wood  y.  Mfg.  Co.,  87  Id.  655,  on  general  subject 
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Bank  President  has  no  powers,  further  than  as  director,  p.  30. 
To  same  effect  in  Pacific  Bank  y.  Stone,  121  Cal.  208,  denying  his 
power  to  employ  special  counsel  in  instance  stated. 

Corporate  Direct<uf  cannot  recover  for  aerrices  rendered  the  corpora- 
tion, except  under  express  agreement,  p.  32. 

Cited  in  Brown  y.  Mining  Co.,  127  Cal.  637,  holding  person  employed 
by  stockholders  individually  not  entitled  to  claim  compensation  from 
the  company;  dissenting  opinion  in  Bassett  y.  Fairchild,  132  Cal.  653, 
main  opinion  allowing  such  compensation. 

Pleading. — Complaint  stating  cause  of  action  is  not  vitiated  by  addi- 
tion of  immaterial  allegations,  p.  33. 

To  same  effect  in  Baines  y.  Lumber  Co.,  104  Cal.  8,  sustaining  oom- 
plaint  notwithstanding  redundant  matter. 

Trusts. — ^Beneficiary  may  set  aside  dealings  by  trustee  with  tnmt 
property,  and  question  whether  they  were  advantageous  to  beneficiary 
will  not  be  considered,  p.  29. 

Cited  on  first  point  in  Phillips  y.  Lumber  Co.,  130  Cal.  433,  holding 
such  contracts  merely  voidable  and  ratified  by  subsequent  assent;  on 
second  point  in  Sims  v.  Petaluma  eta  Co.,  131  Cal.  650,  setting  aside 
contract  by  corporate  president  in  breach  of  his  fiduciary  relaUona; 
Smith  v.  Grethe,  147  Cal.  735,  applying  rule  where  trustee  sold  prop- 
erty of  decedent. 

Stockholder  may  Sue  for  benefit  of  corporation  where  demand  on 
directors  to  bring  suit  would  be  useless,  p.  33. 

To  same  effect  in  Waymire  v.  Railway  Co.,  112  Cal.  650,  but  holding 
improper,  under  facts,  an  action  by  stockholders  to  enjoin  foreclosure 
suit  on  corporate  bonds;  Whitehead  v.  Sweet,  126  Cal.  73,  noted  under 
Ash  ton  V.  Dashaway  Assn.,  84  Cal.  70;  citing  main  case  also  at  page 
76,  on  question  of  multifariousness  of  bill  in  equity;  Mock  y.  City 
of  Santa  Rosa,  126  Cal.  342,  noted  under  Moyle  v.  Landers,  83  Cal.  579. 

93   Cal.   34-41.     WICEERSHAM   y.  BRITTAN.     See,  also,  WICKSR- 
SHAM  y.  MURPHY,  93  Cal.  42. 

''Election"  defined  and  distinguished  from  appointment,  p.  37. 

Cited  in  State  v.  Compson,  34  Or.  32,  noted  imder  People  v.  Lang- 
don,  8  Cal.  1. 

Offices— RemovaL— Act  of  1874  (Stata.  1873-74,  p.  911)  was  not  re- 
pealed by  new  constitution,  p.  38. 

Cited  in  Crossman  v.  Kenniston,  97  Cal.  361,  discussing  effect  in  Fraaez 
y.  Alexander,  75  Cal.  147. 

General  Citation.— In  re  A.  A.  Grifibig  Iron  Co.,  63  N.  J.  L.  175. 
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83  Cal.  43-55.    ARCHER  ▼.  SALINAS  CITY. 

Dedication  of  Park  is  shown  by  use  of  word  ''park,''  written  on  map, 
p.  50. 

To  same  effect  in  Rliodes  t.  Brightwood,  145  Ind.  32,  and  Steel  v. 
Portland,  23  Oreg.  184,  holding  dedication  shown. 

Adverse  Possession  cannot  be  acquired  as  to  public  property,  p.  51. 
CSted  in  S.  P.  Oo.  v.  Hyatt,  132  Cal.  244,  and  Proctor  v.  San  Fran- 
cisco, 100  Fed.  351,  noted  under  Hoadley  y.  San  Francisco,  50  Cal.  265. 

Dedication  by  Map. — ^Intention  of  owner  to  make  offer  as  to  other 
streets  than  those  actually  bounding  lots  sold  is  question  of  fact,  p.  52. 

To  same  effect  in  Koshland  v.  Spring,  116  Cal.  698,  699,  citing  main 
case  also  (p.  697),  on  point  that  subsequent  conveyance  of  property 
by  exterior  boundaries  indicates  design  to  revoke  offer  of  dedication; 
and  see  Buschman  v.  St.  Louis,  121  Mo.  586,  dted  below.  Note  dta- 
tiona:    Mason  y.  Sioux  Fblls,  39  Am.  SI.  Rep.  811,  on  dedication. 

Dedication  arising  from  sales  according  to  map  may,  in  some  cases, 
be  recorded  before  formal  acceptance  or  actual  user,  p.  52. 

To  same  effect  in  Schmitt  v.  San  Francisco,  100  Cal.  307,  on  point 
f-hat  question  of  revocation  is  then  one  of  estoppel  in  pais;  City  of 
LiOB  Angeles  y.  Kysor,  125  Cal.  467,  and  City  of  Los  Angeles  v.  Langen- 
berger,  134  Cal.  610,  quoting  Schmitt  v.  San  Francisco,  100  Cal.  307. 

Dedication  of  Streets  is  shown  by  sales  according  to  survey  and  map 
showing  such  streets,  p.  54. 

To  same  effect  in  Currier  y.  Howes,  103  Cal.  435,  as  to  like  desig- 
nation of  alley  on  map  upon  which  sales  are  made;  Buschman  v.  St. 
Louis,  121  Mo.  536,  holding  dedication  for  wharf  purposes  shown;  Conk- 
ling  V.  Village,  120  Mich.  77,  noted  under  San  Leandro  v.  Le  Breton, 
72  CaL  170. 

General  Citation.— London  etc.  Bank  y.  Oakland,  90  Fed.  700,  702. 

93  Cal.  55-58.    HTJLBUTT  y.  N.  W.  SPAULDIHG  SAW  CO. 

Code  Pleading. — ^Judgment  may  decree  any  relief  embraced  in  issues, 
p.  67. 

To  same  effect  in  Zellerbach  v.  Allenberg,  99  Cal.  68,  as  to  affirmative 
relief  to  defendants,  although  not  specially  prayed  for;  Barbour  v. 
Flick,  126  Cal.  634,  noted  under  Watson  v.  Sutro,  86  Cal.  528;  Dunlap 
y.  Ranch,  24  Wash.  623,  sustaining  judgment  in  action  to  collect  unpaid 
stock  subscriptions,  without  formal  amendment  of  pleadings;  Dicker- 
son  v.  Spokane,  26  Wash.  296,  action  at  law  is  maintainable  upon 
equitable  assignment. 
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93  Cal.  59-73.    HARRIS  ▼.  ZANONE. 

Complaint  for  Slander  must  allege  meaning  of  words,  although  ool- 
loquium  and  innuendo  unnecessary,  p.  64. 

To  same  effect  in  Grand  v.  Dreyfus,  122  Cal.  61,  holding  complaint 
insufficient;  Jarman  t.  Rea,  137  Cal.  343,  noted  under  Nideyer  v.  Hall, 
67  Cal.  79. 

Slander. — ^Evidence  is  admissible  of  other  utterances  of  similar  import, 
as  showing  malice,  p.  69. 

To  same  effect  in  Westerfield  v.  Scripps,  119  Cal.  611,  as  to  repeti- 
tions of  newspaper  articles;  and  on  same  point  in  Heame  v.  De  Young, 
119  Cal.  677,  further  citing  main  case  (p.  680)  on  point  that  allegation 
of  understanding  where  in  vernacular  and  libelous  per  se. 

Evidence  of  Physician  is  admissible  when  not  obtained  while  treat- 
ing the  other  person  as  a  patient,  p.  71. 

Cited  in  Estate  of  Black,  132  Cal.  396,  admitting  evidence  as  to 
mental  condition  accordingly. 

New  Trial  for  Excessive  Damages  will  not  be  granted  unless  anoount 
raises  reasonable  presumption  of  jury's  passion  or  prejudice  therein, 
p.  72. 

To  same  effect  in  Lee  v.  Railroad  Co.,  101  Cal.  121,  but  sustaining 
order  granting  new  trial,  under  facts;  Graybill  v.  De  Toung,  140  Cal, 
327,  upholding  verdict  for  one  thousand  dollars  in  a  libel  suit 

93  Cal.  73-74.     FRANKEL  ▼.  DEIDESHEIMER. 

Appeal. — ^Affirmance  will  be  ordered  where  one  judge  disqualified  and 
others  evenly  divided  in  opinion,  p.  74. 

To  same  effect  in  Santa  Rosa  etc.  Rd.  v.  Railway  Co.,  112  Cal.  437, 
affirming  judgment  under  such  circumstances  after  two  hearings  in 
bank. 

93  Cal.  74-79.    PEOPLE  v.  KRUSICK. 

Seduction  under  Promise  of  Marriage.-<Proof  must  show  previous 
chaste  character  of  prosecutrix  and  intercourse  under  such  promise,  p. 
77. 

To  same  effect  in  People  v.  Hough,  120  Cal.  540;  65  Am.  St.  Rep. 
202,  sustaining  conviction  under  facts  stated,  and  further  holding  pros- 
ecution not  barred  by  defendant's  offer  and  willingness  to  marry  pros- 
ecutrix; People  V.  O'Brien,  130  Cal.  7,  on  point  that  previous  chastity 
is  not  presumption  of  law;  Sweet  v.  Gray,  141  Cal.  86,  upholding  suffi- 
ciency of  allegation  of  prior  chastity  and  virtue  in  complaint  for  seduc- 
tion. Note  citations:  Mrons  v.  State,  37  Am.  St.  Rep.  836,  an  seduc- 
tion. 
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93  Cal.  80-84.    ROBINSON  ▼.  EASTON;  27  Am.  St.  Rep.  167. 

Real  Estate  Agent  held  to  be  vendee  rather  than  agent,  under  facts, 
p.  82. 

Cited  in  Graham  v.  Sadlier,  165  111.  98,  on  point  that  question  as  to 
relation  of  parties  is  one  of  law  for  court.  Distinguished  in  Melone  v. 
Ruffino,  129  Cal.  625,  79  Am.  St.  Rep.  136,  holding  relationship  that  of 
mere  agent  under  contract  construed. 

93  Cal.  96-106.    REED  y.  RING. 

Sale  by  Guardian  cannot  be  attacked  beyond  three  years  after  guard- 
ianship terminated  or  ward's  disability  removed,  p.  108. 

To  same  effect  in  Dougherty  v.  Miles,  97  Cal.  570,  as  to  probate  sales, 
but  holding  question  immaterial  by  reason  of  heir's  adverse  possession; 
Paine  v.  Jones,  93  Wis.  76,  construing  "discharge"  under  local  statute 
of  limitations  on  action  on  guardian's  bond  thereafter. 

93  CaL  108-111.    WELLER  t.  DICKINSON. 

Complaint  on  Judgment  is  sufficient  if  pleading  its  '^recovery"  by 
plaintiff,  p.  110. 

To  same  effect  in  Kirsch  ▼.  Derby,  96  Cal.  604,  as  to  allegation  that 
will  was  duly  admitted  to  probate;  Edwards  v.  Hellings,  99  Cal.  215, 
but  holding  insufficient  an  allegation  that  "said  court  adjudged  that," 
et  cetera;  Rowe  v.  Blake,  112. Cal.  644,  sustaining  pleading  and  finding 
of  order  of  sale  on  foreclosure;  Clark  v.  Nordholdt,  121  Cal.  28,  on  point 
that  section  456  of  code  is  inapplicable  to  judgments  of  courts  of  gen- 
eral jurisdiction;  Ashton  v.  Heydenfeldt,  124  Cal.  18,  and  San  Fran- 
dsco  etc.  Co.  V.  Hartimg,  138  Cal.  230,  holding  section  456,  Code  of  Civil 
Procedure,  inapplicable  to  judgment  rendered  by  supreme  court;  Buck- 
man  v.  Hatch,  139  CaL  57,  holding  pleading  under  section  456  insuffi- 
cient, when,  taken  together,  it  shows  a  void  judgment.  Note  citationi: 
Thomas  v.  Pendleton,  36  Am.  St.  Rep.  730,  on  general  subject. 

93  Gal.  11M13.    PEOPLE  t.  PHELAN. 

Bnrglary.— Evidence  of  Intoxication  cannot  be  restricted  to  deter- 
mination of  degree  of  crime,  when  committed  at  night,  p.  113. 

Distinguished  in  People  v.  Vincent,  95  Cal.  428,  429,  sustaining  such 
restriction  in  murder  case;  People  v.  Methever,  132  Cal.  332,  restrict- 
ing defense  to  degree  of  crime  in  murder  case. 

93  CaL  114-120.    BURNETT  ▼.  LYFORD. 

Indorsement  of  Note.— Genuineness  is  admitted  unless  objection  made 
on  its  offer  in  evidence,  p.  117. 

To  same  effect  in  Shain  v.  Sullivan,  106  CaL  211,  as  to  such  objec- 
tion first  raised  on  appeal. 
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Corporate  Contract  is  sufficiently  authenticated  by  affixing  of  its 
seal,  p.  117. 

To  same  effect  in  Colton  etc.  Co.  ▼.  Swartz,  99  Cal.  284,  as  to  deed; 
Mills  V.  Boyle  Mfg.  Co.,  132  Cal.  97,  noted  under  Schallard  v.  Eel  R. 
etc.  Co.,  70  Cal.  146;  Reid  v.  Clay,  134  Cal.  213,  as  to  sealed  contraei 
signed  by  secretary  alone.  Note  citations:  Benbow  y.  Cook,  44  Am. 
St.  Rep.  460,  and  Green  Co.  v.  Blodgett,  50  Id.  158,  on  general  subject 

Administrator  should  be  allowed  moneys  expended  in  removing  en- 
cumbrances if  done  in  good  faith,  p.  119. 

Cited  in  Estate  of  Armstrong,  125  GaL  605,  although  redeemed  prop- 
erty did  not  sell  for  amoimt  so  advanced;  Estate  of  Freud,  131  Gal. 
671,  noted  under  People  v.  Olvera,  43  Cal.  494. 

93  Cal.  120-126.    DORLAND  t.  SIQTH. 

Execution  is  Void  if  not  issued  within  five  years  after  judgment,  p. 
124. 

To  same  effect  in  Lone  Jack  eta  Go.  v.  Megginson,  82  Fed.  Rap.  92, 
48  U.  S.  App.  459,  applying  rule  to  order  of  sale  on  foreclosure. 

Void  Execution  Sale  may  be  vacated  on  motion  of  successor  in  in- 
terest of  defendant,  p.  124. 

Cited  in  Grossman  v.  Water  Co.,  136  Gal.  576,  noted  imder  People  v. 
Mullan,  65  Gal.  396. 

Where  Attorney  of  Plaintiff  Purcliases  at  Void  Execution  Sale,  and 
is  served  with  notice  addressed  to  plaintiff  and  her  attorney  of  appli- 
cation to  set  aside  sale,  and  he  appears  on  his  own  behalf,  he  cannot 
on  his  own  appeal  object  to  lack  of  notice  to  plaintiff,  p.  125. 

Approved  in  Wooddy  v.  Jameson,  6  Idaho,  469,  following  rule. 

93  Cal.  139-143.     SEVENTY-SIX  ETC.  CO.  v.  SUPERIOR  COURT. 

Specific  Performance.— Vendee  may  by  decree  in  his  suit  be  limited 
to  specific  time  within  which  to  make  payment  and  secure  conveyance, 
p.  142. 

To  same  effect  in  Cosby  v.  Superior  Court,  110  Cal.  51,  as  to  like 
limitation  of  payment  in  action  to  compel  conveyance  under  trust. 

Certiorari  will  not  Lie  to  review  contempt  proceedings  when  within 
jurisdiction  of  court,  p.  143.  See  note  to  Wulzen  v.  Board,  40  Am.  St. 
Rep.  36,  on  certiorari. 

93  Gal.  144152.    SMITH  y.  SCHIELE. 

Real  Estate  Broker  is  entitled  to  commissions  when  producing  bona 
fide  purchaser  on  owner's  terms,  p.  149. 

To  same  effect  in  Gunn  v.  Bank,  99  Cal.  362,  354,  and  Martin  v.  Ede, 
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103  Cal.  162,  cited  under  Phelps  y.  Pnisch,  83  Cal.  626.  Approved  in 
Merriman  v.  Wickeraham,  141  Cal.  570,  following  rule;  Maxon  v.  Jones, 
128  Cal.  81,  applying  rule  to  broker  employed  by  administrator.  Note 
dtations:  Eoilley  y.  Baker,  28  Am.  St.  Rep.  647,  548,  and  Minor  v. 
Beveridge,  38  Id.  807,  on  general  subject. 

93  Cal.  153-158.    PEOPLE  y.  EDWARDS. 

Offices.— Fire  Commicsionen  appointed  under  act  of  1878,  held  oyer 
where  appointing  power  was  abolished  by  constitution,  p.   165. 

To  same  effect  in  People  y.  Wilshire,  96  Cal.  606,  and  People  y.  Men- 
ses, 110  Cal.  453,  cited  under  People  y.  Hammond,  66  Cal.  654,  and 
see  State  y.  Boucher,  3  N.  Dak.  399,  discussing  legislative  appointments 
under  local  statutes. 

Officer  can  Hold  Oyer  after  expiration  of  term,  until  qualification  of 
tuccessor,  p.  156. 

To  same  effect  in  People  v.  Ward,  107  Cal.  239,  but  holding  officer 
confined  to  original  term  where  successor  qualifies,  although  latter  dies 
before  his  term  begins;  commissioners'  opinion  in  People  v.  Rodgers, 
118  Cal.  399,  but  see  main  opinion  denying  right  to  hold  over  after 
actual  surrender  of  office;  Rice  v.  National  City,  132  Cal.  356,  noted 
under  People  v.  Hammond,  66  CaL  654;  State  v.  Tallman,  24  Wash.  431, 
noted  under  People  v.  Tilton,  37  Cal.  614;  Ex  parte  Gerino,  143  Cal. 
417,  upholding  medical  act  of  1901;  see,  also.  State  v.  Boucher,  3  N. 
Dak.  399,  cited  above.  Kote  citations:  Kimberlin  t.  State^  30  Am.  St. 
Rep.  213,  214,  on  general  subject. 

93  Cal.  159-166.    EDS  y.  KNIGHT. 

Street  Assetamcnti.— Certificate  of  Sztendoa  la  not  void  because  of 
immaterial  errors  therein,  p.  162. 

To  same  effect  in  Anderson  y.  De  Urioste,  96  Cal.  407,  aa  to  error 
in  contractor's  name  in  resolution  of  extension. 

Street  Aasessmenta. — ^Extension  is  not  invalidated  by  failure  to  re- 
cord resolution  thereof  during  life  of  contract,  p.  162. 

To  same  effect  in  Buckman  v.  Landers,  HI  Cal.  350,  as  to  time  of 
indorsement  of  extension  upon  contract;  Hellman  v.  Shoulters,  114  Cal. 
158,  on  point  that  record  evidence  of  fact  of  notice  of  intention  is  im- 
material where  such  fact  exists. 

Street  Assessments. — ^Performance  of  Contract  is  prima  facie  shown 
by  certificates  of  surveyor  and  deputy  superintendent,  assessment,  dia- 
gram and  warrant  properly  signed  and  countersigned,  p.  163. 

To  same  effect  in  Witter  v.  Bachman,  117  Cal.  323,  but  holding  such 
documents  not  evidence  of  steps  to  be  taken  subsequently  thereto. 
Cited  in  Reid  v.  Clay,  134  CaL  210,  noted  under  Jennings  v.  Le  Roy, 
63  Cal.  397. 
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Street  Asaessmenta. — Invalidity  of  one  is  no  defense  to  action  on 
other,  where  they  were  severable  and  separate  demands  were  made,  p. 
165. 

To  same  effect  in  McDonald  v.  Mezes,  107  Cal.  495,  modifying  judg- 
ment for  total  amount  accordingly. 

93  Cal.  166-169.    TULLER  v.  ARNOLD. 

Appeal. — ^Findings  will  not  be  sustained  on  conflict  of  evidence  when 
documentary,  p.  168. 

To  same  effect  in  Eastman  v.  Gurrey,  15  Utah,  419,  on  point  that 
findings  will  not  be  supported  when  contrary  to  undisputed  documen- 
tary and  other  evidence. 

93  CaL  172-178.     MORTIMER  ▼.  MARDER. 

Evidence. — ^Law  of  Foreign  State  is  presumed  to  be  same  a«  of  this 
in  absence  of  contradictory  proof,  p.  178. 

To  same  effect  in  Cavallaro  v.  Railway  Co.,  110  Cal.  357,  52  Am.  St. 
Rep.  100,  as  to  statute  law.  Cited  in  Dormitzer  v.  Qerman  etc.  Society, 
23  Wash.  206,  noted  under  Marsters  v.  Lash,  61  Cal.  622;  Gunderson 
V.  Gunderson,  25  Wash.  463,  noted  under  Hickman  v.  Alpaugh,  21  Cai. 
226.  Note  citations:  German  Bank  v.  Insurance  Co.,  32  Aul  St.  Rep. 
320,  on  general  subject. 

93  Cal.  179-186.    SWAIN  y.  FOURTEENTH  STREET  ETC.  CO. 

Street  Railroad.— Contribatory  Negligence  is  not  shown  by  attempt 
of  driver  of  wagon  to  drive  along  car  track,  p.  184. 

To  same  effect  in  DrisooU  v.  Railway  Co.,  97  Cal.  566,  33  Am.  St. 
Rep.  207,  on  point  that  pedestrian  need  use  only  ordinary  care  in  cross- 
ing such  track;  Keman  v.  Market  St.  Ry.  Co.,  137  Cal.  328,  noted  under 
Strong  V.  Railroad  Co.,  61  Cal.  328;  Elwood  etc.  Co.  v.  Ross,  26  Ind. 
App.  266,  holding  defendant  liable  for  killing  of  child  under  facts  stated ; 
Cincinnati  etc.  Co.  v.  Snell,  54  O.  St.  205,  and  Hall  v.  Railway  Co.,  13 
Utah,  256,  57  Am.  St.  Rep.  732,  holding  nonsuit  improperly  granted. 
Note  citations:  Rascher  v.  Railway  Co.,  30  Am.  St.  Rep.  450,  and  Gil- 
more  V.  Railway  Co.,  34  Id.  684,  on  general  subject. 

93  Cal.  186-188.    FANNING  v.  LEVISTON. 

Street  Assessments. — ^Warrant  and  other  papers  specified  make  prima 
facie  case  on  action  to  recover,  p.  187. 

Cited  in  Blanchard  v.  Ladd,  135  Cal.  213,  noted  under  Fanning  y. 
Bohme,  76  Cal.  151. 

Where  Affidavits  as  to  Taxation  of  Costs  are  conflicting  and  som« 
of  items  relate  to  facts  of  which  court  has  actual  knowledge,  its  ruling 
will  not  be  disturbed,  p.  188. 
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Distinguished  in  Griffith  v.  Montandon,  4  Idaho,  79,  when  record  con- 
tains statement  that  it  contains  all  evidence  considered  on  hearing  of 
motion  to  tax  costs,  there  is  no  presumption  that  it  took  in  considera- 
tion certain  facts  of  which  he  had  actual  knowledge. 

Street  Assessments. — Appeal  should  be  taken  when  work  not  prop- 
erly performed  or  assessment  contained  unauthorized  item  of  charge, 
p.  188. 

To  same  effect  in  McBean  y.  Redick,  96  Cal.  193,  Ferine  y.  Forbush, 
97  Cal.  312,  cited  under  BoyW  v.  Hitchcock,  66  Cal.  129;  Warren  v. 
Riddell,  106  Cal.  354,  as  to  improper  grading,  when  work  approved  and 
accepted.  Cited  in  Petaluma  Pay.  Co.  y.  Singley,  136  Cal.  619,  holding 
errors  waived  by  nonappeal.  Girvin  v.  Simon,  116  Cal.  611,  as  to  im- 
proper curbing  and  grading  under  like  acceptance. 

Street  Assessments.— Percentage  under  Stats.  1866,  p.  66,  is  allow- 
able in  foreclosure  cases,  p.  188. 

To  the  same  effect  in  Golden  Gate  etc.  Co.  ▼.  Sahrbacher,  106  CaL 
118,  sustaining  similar  item. 

03  CaL  189-194.    GBIMMER  y.  CARLTON;  27  Am.  St.  Rep.  171. 

Specific  Performance  cannot  be  enforced  of  contract  to  support  grantor 
in  deed,  p.  194. 

Cited  in  (yBrien  y.  Perry,  130  Cal.  630,  noted  under  Cooper  v.  Pena, 
21  Cal.  404;  Howlin  y.  Castro,  136  Cal.  611,  noted  under  King  v.  Gilder- 
sleeve,  79  Cal.  604.  Overruled  in  Norris  v.  Lilly,  147  Cal.  756,  767.  up- 
holding deed  in  consideration  of  oral  promise  to  pay  grantor's  debts 
and  to  provide  for  his  support. 

93  CaL  194-205.    DAWSOm  y.  SCHLOSS. 

Parties.— Joint  Tort  Feasors  may  be  sued  separately  but  only  one 
recovery  is  collectible,  p.  199. 

Cited  in  Grundel  v.  Union  etc.  Works,  127  Cal.  441,  78  Am.  St.  Rep. 
27,  noted  imder  Nichols  v.  Dunphy,  68  Cal.  605.  See  note  to  Russell 
y.  McCall,  38  Am.  St.  Rep.  820,  and  Sels  v.  Greene,  88  Fed.  Rep  128, 
dted  under  Miller  v;  Ditch  Co.,  87  Cal.  430. 

New  Trial  for  Insufficiency  of  Evidence  will  be  denied  when  state- 
ment does  not  specify  particulars  of  insufficiency,  p.  200. 

To  same  effect  in  Nye  v.  Railroad  Co.,  97  Cal.  463,  as  to  specifications 
of  error,  and  further  holding  notice  of  intention  cannot  be  resorted  to 
therefor;  and  see  on  same  point  Leonard  v.  Shaw,  114  Cal.  71. 

Specifications  of  Particulars  should  distinguish  each  particular  prop- 
osition of  facts  excepted  to,  from  others  found  by  court  or  jury,  p.  200. 

To  same  effect  in  Smith  v.  Ellis,  103  Cal.  296,  but  holding  specifi- 
cations sufficient;  and  Kumle  v.  Grand  Lodge,  110  CaL  214,  Haight  v. 
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Tryon,  112  Cal.  7,  and  De  Molera  v.  Martin,  120  Cal.  546,  cited  under 
Spotts  V.  Hanley,  86  Cal.  158.  Cited  in  Taylor  v.  Bell,  128  Cal.  308, 
noted  under  Spotts  v.  Hanley,  85  Cal.  165,  but  cf.  Drathman  v.  Coben, 
139  Cal.  313,  holding  rule  modified;  Swift  v.  Occidental  Min.  etc  Co,, 
141  Cal.  168,  following  rule;  Bell  v.  Staacke,  141  Cal.  192,  where  pro- 
bative facts  are  found  by  the  court,  specifications  of  insuflSdency  of 
the  evidence  to  sustain  findings  are  sufificient;  Cain  v.  Gold  Mt.  Min. 
Co.,  27  Mont.  534,  specification  that  evidence  is  insufiScient  because  it 
conclusively  shows  contributory  negligence  will  be  disregarded. 

93  Cal.  206-216.    SMITH  y.  WORN. 

Easement  ^created  by  deed  is  not  lost  by  mere  nonuser,  p.  212. 

Cited  in  Walker  t.  Lillingston,  137  Cal.  403,  as  to  reservation  by 
viparian  owner,  and  holding  no  adverse  user  established. 

Grant  of  Right  of  Way  is  to  be  construed  from  its  language  and 
existing  circumstances,  p.  214. 

To  same  effect  Hopper  v.  Barnes,  113  Cal.  639,  as  to  whether  grant 
was  appurtenant  or  in  gross;  Shannon  v.  Timm,  22  Colo.  171,  holding 
right  of  way  to  have  passed  under  deed  discussed. 

93  Cal.  216-221.    LOWElfBERG  ▼.  LEYINB. 

Discharge  in  Insolyency  does  not  affect  judgment  reoovered  in  an- 
other state,  although  creditor  resident  here  during  insolvency  prooeed- 
ings,  p.  218. 

See  notes  to  McDonald  t.  Bank,  28  Am.  St.  Bep.  330,  and  Pullen  ▼. 
Hillman,  30  Id.  343. 

93  Cal.  222-236.    BALL  ▼.  RAWLES;  27  Am.  St.  Rep.  174. 

Probable  Cause  in  action  for  malicious  prosecution,  ia  qnestioii  of 
law,  p.  227. 

To  same  effect  in  People  v.  Kilvington,  104  Cal.  91,  43  Am.  St.  Rep. 
76,  applying  rule  to  question  of  probable  cause  for  arrest;  Sandell  v. 
Sherman,  107  Cal.  394,  discussing  instructions  on  subject;  Seabridge 
y.  McAdam,  108  Cal.  360,  on  point  that  question  whether  probable  cause 
existed  is  for  court  where  facts  all  admitted;  Hess  v.  Baking  Co.,  31 
Greg.  511,  612,  discussing  instructions  given;  Rankin  v.  Crane,  104  Mich. 
9,  holding  defendant  not  liable  under  facts.  Cited  in  HoUiday  v.  Holli- 
day,  123  Cal.  33,  and  Scrivani  v.  Dondero,  128  Cal.  33,  sustaining  charge 
to  jury;  Erb  v.  Insurance  Co.,  112  Iowa,  365,  holding  instructions  erro- 
neous; Rodgers  v.  Olds,  117  Mich.  371,  where  testimony  was  undisputed. 
Denied  in  Lewton  v.  Hower,  35  Fla.  61,  holding  question  one  of  mixed 
law  and  fact,  and  Schattgen  v.  Holnback,  149  111.  652,  ruling  similarly. 
Note  citations:  Ross  v.  Hixon,  26  Am.  St.  Rep.  140-144,  on  various 
points  of  case;  Burk  v.  Howley,  67  Id.  614,  on  general  subject. 
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Malidons  Prosecutions.— Instructions  as  to  probable  cause  are  in- 
sufficient if  merely  defining  it  and  directing  jury  to  find  to  either  party 
accordingly,  p.  228. 

To  same  effect  in  People  t.  Lem  You,  97  Cal.  229,  discussing  instruc- 
tions as  to  material  testimony  in  prosecution  for  perjury. 

Action  for  Malicious  Prosecation  is  not  maintainable  unless  malice 
and  want  of  probable  cause  are  shown,  p.  228. 

To  same  effect  in  Laoey  v.  Porter,  103  Cal.  605,  606,  sustaining  direc- 
tion of  verdict  for  defendant  under  facts;  Dunlap  y.  New  Zealand  etc. 
Co.,  109  Cal.  369,  reversing  Kolka  v.  Jones,  6  N.  Dak.  471,  66  Am.  St. 
Rep.  622,  sustaining  verdict  for  plaintiff.  Cited  in  McKenna  v.  Heinlen. 
128  Gal.  100,  holding  nonsuit  properly  granted.  Note  citations:  Aiadi- 
8on  T.  Railroad  Co.,  30  Am.  St.  Rep.  758,  on  general  subject. 

Malidons  Prosecntion.— Advice  of  justice  of  peaoe  is  sufficient  justi- 
fication if  followed  in  good  faith,  p.  235. 

Cited  in  Williams  v.  Gasebeer,  126  Gal.  88,  noted  under  Hahn  v. 
Schmidt,  64  Cal.  284;  concurring  opinion  in  Marks  v.  Hastings,  101  Ala. 
178,  holding  defendants  not  liable  under  facts;  and  see  Tavenner  v.  More- 
head,  41  W.  Va.  124,  holding  declaration  insufficient.  Cited  also  in  Dun- 
can V.  Railway  Co.,  72  Fed.  Rap.  811,  discussing  privileged  communica- 
tions in  libel  case. 

93  OaL  237-241.  BROWN  t.  ROUSB.  S.  G.  104  Gal.  672,  674;  125  Gal. 
645,  647. 

Agency. — ^Power  of  Attorney  held  not  to  authorize  mortgage  of  prin- 
ctpal's  land,  p.  239. 

Cited  in  Golinsky  v.  Allison,  114  Gal.  460,  on  point  that  power  to  sell 
does  not  authorize  mortgage. 

93  OaL  241-262.  PEOPLE  v.  HOLLADAY;  27  Am.  St.  Rep.  186.  S.  G. 
102  Gal.  661,  662,  and  159  U.  S.  at  417,  where  writ  of  error  dis- 
missed. 

Van  Ness  Ordinance. — State  act  of  1858,  and  Federal  act  of  1864,  con- 
firmed selection  and  dedication  to  public  use  of  squares  on  map  there- 
under, p.  245. 

To  same  effect  in  San  Francisco  v.  Mooney,  106  Gal.  587,  although 
map  adopted  after  time  limited  therefor  in  ordinance;  Holladay  v.  San 
Francisco,  124  Gal.  357,  noted  under  Sawyer  v.  San  Frandsco,  50  Cal. 
370. 

Municipal  Corporation  may  sue  for  imlawful  obstruction  of  streets, 
p.  248. 

To  same  effect  in  San  Francisco  v.  Buckman,  111  Gal.  30,  as  to  un- 
lawful grading  of  street  by  lotowner;  Byrne  v.  Drain,  127  Cal.  667, 
Notes  Cal.  Rep.— 265. 
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noted  under  Sinton  v.  Asbury,  41  Cal.  531;  Sierra  County  v.  Butler, 
136  Cal.  551,  applying  rule  to  action  by  county  to  abate  nuisance  on 
public  highway.  Note  citations:  Whiting  v.  West  Point,  29  Am.  St. 
Rep.  757,  on  powers  of  cities;  Chicago  t.  Ward,  61  Id.  202,  on  dedica- 
tion. 

Judgment  Against  City  in  action  to  quiet  title  to  public  square  is  bar 
to  action  by  state  involving  title  to  same  property,  p.  251. 

To  same  effect  in  People  y.  Smith,  93  Cal.  492,  as  to  like  actions  re- 
garding public  street.  Cited  in  State  v.  Kennedy,  60  Neb.  306.  holding 
state  and  its  officers  bound  by  judgment  against  it.  Distinguished  in 
Northern  Bank  v.  Stone,  88  Fed.  Rep.  417,  holding  former  judgment  not 
operative  as  estoppel.  Note  citations:  Shultz  v.  Shultis,  43  Am.  St. 
Rep.  326,  on  estoppel  by  judgment. 

93  Cal.  253-262.    FAT  T.  PACIFIC  IMPROVEUSNT  CO.;  27  Am.  St. 
Rep.  198. 

Inn  includes  public  hotel,  p.  259. 

To  same  effect  in  Magee  v.  Pacific  Improvement  Co.,  98  Cal.  679,  36 
Am.  St.  Rep.  199,  on  same  facts,  further  holding  corporation  managing 
such  hotel  liable  for  loss  by  fire  although  such  management  was  ultra 
vires.  Note  citations:  Singer  etc  Co.  y.  Miller,  38  Am.  St.  Rep.  569, 
on  inns. 

Innkeeper.— Irresistible  Cause  under  section  1859,  Civil  Code,  does  not 
include  accidental  fire,  p.  261. 

To  same  effect  in  Ryan  v.  Rogers,  96  Cal.  352,  holding  same  words 
in  section  1511  not  to  include  usual  high  waters  in  particular  periods 
of  year;  Pope  v.  Farmers'  etc  Co.,  130  Cal.  141,  80  Am.  St.  Rep  88, 
noted  under  Polack  v.  Pioche,  35  Cal.  416.  Note  citations:  Cunningham 
V.  Bucky,  57  Am.  St.  Rep.  883,  on  innkeepers. 

93  Cal.  263-266.    SOUTHERN  PACIFIC  R.  R.  CO.  y.  FERRIS. 

Street. — ^Dedication  is  not  abandoned  by  failure  of  public  to  use  en- 
tire width  of  street  dedicated,  p.  264. 

See  note  to  Chase  v.  Oshkosh,  29  Am.  St.  Rep.  904,  and  Whitesides  y. 
Green,  57  Id.  756,  on  highways. 

93  Cal.  266-270.    POWERS  y.  CHABOT. 

Sureties  on  Stay  Bond  are  not  liable  to  judgment  on  motion  when 
bond  was  unnecessary  to  effect  a  stay,  p.  267. 

To  same  effect  in  McCallion  v.  Hibernia  etc.  Society,  98  Cal.  444, 
discussing  form  of  bonds  on  appeal  from  judgment  on  interpleader; 
Central  etc  Co.  v.  Center,  107  Cal.  196,  discussing  form  of  appeal  bonds 
in  mechanics'  lien  suit;  Reay  y.  Butler,  118  Cal.  114,  as  to  bonds  on 
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appeal  from  order  refusing  to  strike  out  cost  bill;  Estate  of  Kennedy, 
129  Cal.  388,  noted  under  People  v.  Cabannes,  20  Cal.  525;  State  y.  Dis- 
trict Court,  22  Mont.  456,  74  Am.  St.  Rep.  622,  holding  sureties  released 
by  leyy  before  decision  on  appeal;  Barnes  y.  Buffalo  Pitts  Co.,  6  Idaho, 
622.  since  on  appeal  from  foreclosure  of  chattel  mortgage  bond  for 
three  hundred  dollars  stays  execution,  if  court  requires  further  stay 
bond,  sureties  on  latter  are  not  liable;  Braithwaite  y.  Jordan,  5  N.  Dak. 
230,  discussing  liability  on  admiralty  bond.  Note  citations:  Howell  y. 
Milling  Co.,  38  Am.  St.  Rep.  709,  on  general  subject. 

03  Cal.  270-277.    STEWART  y.  SUTHERLAND. 

Soldiers'  Additional  Homestead  Rights  are  assignable  after  entry, 
p.  275.    See  note  to  Moffatt  y.  Bulson,  31  Am.  St.  Rep.  197. 

Public  Lands.— Department  Decision  is  condusiye  as  to  rights  of 
daimant,  p.  276. 

To  same  effect  in  Iryine  y.  Tarbat,  105  Cal.  243,  on  point  that  patent 
is  conclusiye  against  collateral  attack  as  to  all  matters  necessarily 
passed  upon  by  department  in  its  issuance. 

93  CaL  277-283.    PEOPLE  r.  WINTERS. 

'Reasonable  Doubt."— Instmction  approyed,  p.  282, 
See  note  to  Burt  y.  State,  48  Am.  St.  Rep.  578. 

03  CaL  283-288.    WETHERLT  ▼.  STRAUS. 

Homestead. — ^Transfer  of  between  spouses  is  not  assailable  by  eredi- 
tors  as  fraudulent,  p.  286. 

Cited  in  Estate  of  Fath,  132  Cal.  613,  discussing  effect  of  order  grant- 
ing probate  homestead. 

Fraud  cannot  be  shown  unless  particulars  are  alleged,  p.  286. 

To  same  effect  in  Burris  y.  Adams,  96  Cal.  667,  as  to  making  of  pro- 
bate sale  for  benefit  of  administratrix;  Blood  y.  La  Serena  etc.  Co.,  113 
Cal.  237,  as  to  fraud  of  broker  in  representing  both  parties  in  contract 
of  sale;  Moore  y.  Copp,  119  Cal.  432,  433,  but  holding  pleading  of  fraud 
unnecessary  in  complaint  in  anticipation  of  defendant's  -  plea. 

Bailee  from  Married  Woman  cannot  assert  title  of  community  to 
property  unless  able  to  show  such  fact  afiirmatiyely,  p.  287. 

To  same  effect  in  Sohwarze  y.  Mahoney,  97  Cal.  134,  applying  rule 
to  defense  of  action  in  unlawful  detainer  by  wife,  based  on  alleged 
ownership  of  rents  by  community.  Note  citations:  Woodruff  y.  Painter, 
30  Am.  St.  Rep.  791,  on  bailments. 

03  Cal.  288-299.    SHEEHY  y.  MILES. 

Vendor  and  Vendee.— "Perfect  Title**  is  one  that  is  good  and  yalid 
beyond  reasonable  doubt,  p.  292. 
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To  same. effect  in  Peckham  v.  Stewart,  97  Cal.  153,  and  Koshland  v. 
Spring,  116  Cal.  699,  cited  under  Turner  v.  McDonald,  76  Cal.  177; 
Harrass  v.  Edwards,  94  Wis.  464,  sustaining  vendee's  right  to  recover 
deposit  money.  Cited  in  Tupy  v.  Kocomek,  66  Ark.  436,  holding  vendee 
entitled  to  a  perfect  title  Inder  stipulation  for  warranty  deed;  Gwin  v. 
Calegaris,  139  Cal.  387,  noted  under  Turner  v.  McDonald,  76  Cal.  177, 
9  Am.  St.  Rep.  189;  Mulier  v.  Palmer,  144  Cal.  313,  where  vendor's 
title  depended  on  title  of  railroad  under  patent  erroneously  issued,  and 
bona  fide  purchasers  from  railroad  were  to  be  protected,  purchaser  was 
not  bound  to  ii^ur  expense  of  obtaining  valid  patent. 

Homestead  on  Community  Property  vests  absolutely  in  surviving 
spouse  on  death  of  other,  p.  295. 

To  same  effect  in  Dickey  v.  Gibson,  113  Cal.  30,  54  Am.  St.  Rep. 
323,  further  holding  it  to  retain  homestead  character  in  survivor's 
hands.  Cited  in  Wittenbrock  v.  Wheadon,  128  CaL  153,  79  Am.  St. 
Rep.  35,  construing  section  2269,  United  States  Revised  Statutes;  Sad- 
dlemire  v.  Stockton  Sav.  etc.  Soc,  144  Gal.  654,  order  for  probate 
homestead  setting  it  apart  for  use  of  widow  and  children  does  not  affect 
absolute  title  of  widow;  Vandall  v.  Teague,  142  Cal.  474,  where  hus- 
band and  wife  jointly  executed  mortgage  on  their  community  home- 
stead, surviving  wife  may  plead  limitations  in  bar  of  claims  against 
deceased  husband's  estate. 

Probate  Hon^stead  Set  ApaxI  pursuant  to  statute  in  force  when 
order  setting  it  apart  is  xQikde,  p.  294. 

Approved  in  In  re  EstaA  of  Thorn,  24  Utah,  213,  applying  rule  to 
orders  settling  estate.  * 

98  Cal.  800-315.    UlfDERHILL  ▼.  SANTA  BARBARA  ETC.  CO. 

Corporate  Directors. — ^Acts  in  making  unauthorized  corporate  mort- 
gage may  be  ratified  by  stockholders,  either  expressly  or  by  implica- 
tion, p.  312. 

To  same  effect  in  San  Diego  v|  Pacific  etc  Co.,  112  Cal.  62,  64,  hold- 
ing ratification  by  acquiescence  ^ehown  of  c<fiitract  with  another  cor- 
poration; and,  on  same  point,  Ladf  Washington  etc  Co.  y.  Wood,  113 
Cal.  489,  as  to  contract  alleged  *to  have  been  entered  into  through 
fraud  of  directors;  Illinois,  etc.  Bai^c  v.  Railway  Co.,  117  CaL  346,  347, 
as  to  like  ratification  of  pledge  q^  boRds  by  president  and  making  of 
notes  secured  thereby;  Pacific  BadPv.  ^tone,  121  Cal.  206,  but  holding 
act  of  bank  president  not  ratifie<nnder  facts;  Curtin  v.  Salmon  River 
etc  Co.,  141  Cal.  312,  where  transa^io^  of  note  and  mortgage  was  fully 
entered  on  corporation's  books  and  U  retained  benefits  of  loan,  it  rati- 
fied note;  Foster  v.  Irrigation  Co^65  Fed.  "Rep.  847,  as  to  ratification 
by  acquiescence;  and  see  Atlantic  etc  Co.  v.  Woodbridge  Co.,  79  Fed. 
Rep.  846,  discussing  power  to  sell  bonds  below  par.  Note  citations: 
Savings  Bank  v.  Bank,  28  Am.  St.  Rep.  413,  on  general  subject. 
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Corporate  Contract. — Seal  thereon  is  prima  facie  sufficient  as  authen- 
tication, p.  314. 

To  same  effect  in  Purser  ▼.  Eagle  Lake  etc.  Co.,  Ill  Cal.  142,  aF  to 
sealed  certified  copy  of  resolution  ratifying  ^mortgage ;  Miles  y.  Boyle 
etc  Co.,  132  CaL  97,  noted  under  Schallard  v.  Eel  R.  etc.  Co.,  70  Cal. 
146;  Reid  v.  Clay,  134  Cal.  213,  noted  under  Bamett  v.  Lyford,  93  Cal. 
117;  Andres  y.  Fry,  113  Cal.  127,  ae  to  sealed  contract,  signed  by  presi- 
dent and  secretary.  Note  citations:  Morrison  y.  Gas  Co.  64  Am.  St. 
Rep.  261,  on  general  subject.  * 

03  Gal.  316-321.    ROBINSON  T.  CRESCENT  CITY  ETC.  CO. 

Right  to  Intervene  is  not  limited  to  any  particular  class  of  uetiona, 
p.  319. 

See  note  to  Dennis  y.  Spencer,  38  Am.  St.  Rep.  601. 

93  CaL  321-329.    BOURN  r.  HART;  27  Am.  St.  Rep.  208. 

Gifts. — Statute  may  be  declared  yoid  as  making,  when  faet  appears 
on  its  face,  p.  326.  ^ 

To  same  effect  in  Patty  y.  Golgan,  97  CaL  262,  and  ConHn  y.^  Board, 
09  Gal.  20,  22^  87  Am.  St.  Rep.  19,  20,  dted  under  Steyenson  y.  Golgan, 
91  Cal.  652;  Molineux  y.  State,  109  Cal.  881,  as  to  act  allowing  interest 
on  state  bonds  preyiouely  issued  as  non-interest  bearing;  Taylor  y. 
Mott,  123  Cal.  600,  holding  yoid  act! creating  exempt /firemen's  relief 
fupds  (Stats.  1895,  p.  107);  Allen  y.  Board,  122  Mich.  328,  noted  under 
Conlin  y.  Board,  99  Cal.  17;  Powell  y.  Pfelan,  138  Cal.  275,  holding 
statute  as  to  payment  of  jurors'  fees  yoid  (March  23,  1901);  Cutting 
▼.  Taylor,  3  S.  Dak.  15,  but  holding  appropriation  stated  not  a  "dona- 
tion" under  local  constitution. 

Officers. — State  is  not  liable  for  their 'negligence  or  misfeasance,  ex- 
cept when  liability  yoluntarily  assumed  by  legislature,  p.  327. 

To  same  effect  in  CThapman  y.  State,  10«  CaL  693,  43  Am.  St.  Rep. 
160  (and  note  164),  but  holding  state|  liable  for  loss  of  coal  caused  by 
defectiye  condition  of  wharf  when  whiurfage  and  doekage  paid  by  owner; 
HeMn  y.  State,  121  Cal.  23,  as  to  liamli^y  for  negligence  of  state  board 
of  agriculture  in  erection  of  8e8.tB.Wfair  grounds;  Denning  y.  State, 
123  Cal.  324,  holding  state  not  liable  for  injuries  to  employee  of  board 
of  harbor  commissioners.  . « .    *  ' 

General  Citations.— Moody  y.eSta^  Prison,  128  N.  G..  14. 

03  Gal.  329-362.    SCHULTZ  y.  1|ciAaN.    S.  G.,  109  Cal.  437. 

Findings  should  be  reconciled  when  reasonably  possible,  p.  348. 

Cited  in  Jacks  y.  Estee,  139  C*  612,  as  to  findings  on  insanity. 
To  same  effect  in  California  etc.  Co.  v.  Pauly,  111  Cal.  126;  Heaton- 
Hobson  etc.  Officers  y.  Arper,  145  CaL  285,  applying  rule  in  action  by 
assignee  of  attorney  to  recoyer  reasonable  yalue  of  services. 
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Fraud — ^Agency. — ^When  one  of  two  innocent  persons  must  suffer  by 
act  of  third,  he  by  whose  negligence  it  happened  is  liable,  p.  356. 

To  same  effect  in  Wittenbrock  v.  Parker,  102  Cal.  105,  41  Am.  St. 
Rep.  179,  applying  rule  to  negligence  that  one  party  had  brought  about; 
Whittle  V.  Vanderbilt  etc  Co.,  83  Fed.  Rep.  66,  applying  rule  in  case  of 
innocent  purchase  of  trust  estate. 

Rescission  for  failure  of  consideration  cannot  be  maintained  in  case 
of  vendee's  failure  to  pay  purchase  price,  p.  358. 

Cited  in  Richt^r  v.  Union  etc.  Co.,  129  Cal.  372,  noted  under  Hartman 
v.  Reed,  50  Cal.  485;  Isom  v.  Rex  Crude  Oil  Co.,  147  Cal.  661,  in  so  far 
as  complaint  seeks  to  cancel  lease  of  town  lot  for  fraud  of  lessee  aga^st 
assignee  of  lease,  complaint  is  fatally  defective  in  not  alleging  thai  as- 
signee took  with  knowledge  or  notice  of  fraud. 

93  Cal.  365-370.  CROOE£R  y.  BBNTON. 
Water  Right  is  appurtenant  to  land  upon  which  it  is  used,  p.  368 
To  same  effect  in  Dixon  v.  Schermeier,  110  Cal.  585,  holding  wa  ^tr 
ditch  appurtenant  to  each  of  two  mining  claims  under  facts.  Cited  in 
Smith  V.  Denniff,  23  Mont.  68,  holding  title  thereto  transferable  only 
by  owner  of  the  land;  and  see  S.  C,  24  Mont.  27,  holding  such  right 
an  easement  in  gross. 

93  (M,  377-380.     PEOPLE  v.  WtLSON. 

Preliminary  Examination.-M)rder  of  commitment  must  be  in  writing, 
but  may  be  entered  on  docket  or  indorsed  on  complaint,  p.  379. 

To  same  effect  in  People  ▼.  Wallace,  94  Cal.  499,  where  entered  on 
docket;  People  v.  Dolan,  96  Cal.  317,  when  order  of  commitment  was 
filed  with  other  papers,  referring  to  complaint  as  a  deposition;  People 
y.  Napthaly,  105  Cal.  644,  on  point  that  information  will  be  set  aside 
when  no  legal  commitment  made;  People  v.  Sehom,  116  Cal.  507,  where 
endorsed  on  complaint;  State  v.  Crook,  16  Utah,  218,  when  order  dock- 
eted and  endorsed  on  complaint. 

Cited  in  Mattingly  v.  Nichols,  133  Cal.  334,  holding  transcription  of 
reporter's  notes  unnecessary  to  validity  of  order  of  commitment;  State 
v.  Clark,  4  Idaho,  9,  following  rule. 

93  CaL  384-392.    MALONE  v.  BIG  FLAT  ETC.  CO. 

Default  Judgment  affecting  propei^y  may  be  set  aside  on  motion  of 
ori.^nal  defendant,  notwithstanding  hia^  prior  grant  thereof,  p.  391. 

To  same  effect  in  Heilbron  v.  Seventy-Six  etc.  Co.,  96  Cal.  10,  sus- 
taining appeal  by  original  party  irrespective  of  such  transfer.  Cited  in 
Trumpler  v.  Trumpler,  123  Cal.  254,  and  Crossman  v.  Water  Co,  136 
Cal.  578,  noted  under  People  v.  Mullan,  65  CaL  396;  Tuffree  v.  Stearns 
etc  Co.,  124  Cal.  308,  noted  under  Walker  v.  Felt,  54  CaL  386.    Note 
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citations:    Furman  ▼.  Furman,  60  Am.  St.  Rep.  637,  on  general  sub- 
ject. 

93  Cal.  393,  394.    BYRNES  T.  MOORE. 

Frandnlent  Conyeyance. — ^Delivery  and  change  of  possession  must  de- 
pend on  facts  of  particular  case,  p.  394. 

To  same  effect  in  Porter  v.  Bucher,  98  Cal.  469,  and  Rohrbough  v. 
Johnson,  107  Cal.  149,  cited  under  Claudius  v.  Aguirre,  89  Cal.  503. 

93  Cal.  395-400.    ROLLINS  v.  WRIGHT. 

Tax  Deed  is  prima  facie  evidence  of  matters  enumerated  in  section 
3786  of  Political  Code,  and  conclusive  as  to  those  in  section  3787;  and 
such  provisions  are  valid,  p.  397. 

To  same  effect  on  first  point  in  Miller  v.  Miller,  96  Cal.  381,  31  Am. 
St.  Rep.  233,  on  point  that  it  is  not  conclusive  as  to  acts  required  to  be 
done  by  purchaser  after  sale;  and  Carpenter  v.  Shinners,  108  Cal.  362, 
363,  ruling  similarly  as  to  existence  of  municipal  ordinance  on  which 
sale  made;  Haaren  v.  High,  97  Cal.  447,  holding  it  conclusive  as  to 
proof  of  publication  under  section  3769;  Hayes  v.  Ducasse,  119  Cal.  684, 
holding  it  prima  facie  as  to  regularity  of  mode  of  sale;  and  on  second 
point  in  Clarke  v.  Mead,  102  Cal.  519,  as  to  prima  facie  effect  of  deed; 
Ramish  v.  Hartwell,  126  Cal.  449,  sustaining  in  part  the  validity  of 
Statutes  of  1893,  page  33;  Escondido  etc.  Dist.  v.  Escondido  Sem.,  130 
CaL  133,  ruling  similarly  as  to  Statutes  of  1887,  page  37;  Jones  v. 
Oemler,  110  Ga.  217,  ruling  similarly  as  to  act  making  conclusive  a 
map  showing  location  of  natural  oyster  beds;  Davis  v.  Pac.  Imp  Co., 
137  Cal.  251,  holding  burden  thrown  on  owner  to  show  irregularity  of 
proceedings;  Co-operative  Assn.  v.  Green,  6  Idaho,  665,  following  rule; 
Best  V.  Wohlford,  144  Cal.  736,  upholding  sufficiency  of  description  of 
land  for  purposes  of  assessment  by  irrigation  district.  Note  citations: 
Hnrd  ▼.  Brlsner,  28  Am.  St.  Rep.  20,  and  People  ▼.  Cannon,  36  Id.  684, 
687,  on  constitutionality  of  statutes. 

Tax  Deed. — ^Notice  by  Purchaser  was  not  necessary  when  right  to 
deed  had  accrued  before  amendment  to  section  3786,  p.  399. 

To  same  effect  in  Haaren  v.  High,  97  Cal.  446,  also  cited  above;  Tuttle 
V.  Block,  104  Cal.  449,  discussing  right  to  amend  statute  with  refer- 
ence to  time  of  application  for  tax  deed;  Chase  v.  Trout,  146  Cal.  359, 
oonstruing  Street  Bond  Act  of  1893,  section  4. 

93  Pal.  401-406.    FAIRCHILD  ▼.  WALL. 

Street  Improvements. — ^Mandamus  does  not  lie  to  compel  street  sup- 
erintendent to  enter  into  contract  when  his  decision  has  been  made,  and 
is  declared  final  by  statute,  p.  405. 

To  same  effect  in  Santa  Rosa  etc.  Co.  v.  Woodward,  119  Cal.  32,  but 
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ruling  aliter  where  valid  municipal  contract  not  completed.  Cited  in 
Kerr  v.  Superior  Ct.,  130  Cal.  187,  and  Lambert  ▼.  Bates,  137  CaL  679, 
noted  under  Lewis  v.  Barclay,  36  Cal.  213. 

93  Cal.  407-410.    CHAUVKT  v.  ffiLL. 

Riparian  Owner  cannot  divert  water  beyond  watershed  of  stream  from 
which  he  takes  it,  p.  410. 

Cited  in  Bathgate  v.  Irvine,  126  Cal.  141,  77  Am.  St.  Rep.  163,  hold- 
ing rule  applicable  whether  water  is  taken  for  manufacturing  or  for 
domestic  and  stock  purposes. 

Averment  of  Use  of  Water  of  Stream  for  requisite  period  by  diver- 
sion which  was  open,  notorious  and  continuous  and  adverse  to  defend- 
ant, is  sufficient  averment  of  prescriptive  right,  p.  409. 

Approved  in  Montedto  Valley  Co.  v.  Santa  Barbara,  144  Cal.  597,  plea 
of  prescriptive  right  to  water  in  answer  need  not  specifically  aver  that 
adverse  user  was  peaceable. 

93  CaL  411-413.    6RISSS  t.  STATE  INVSSTMElfT  ETC.  CO. 

AppeaL — Orders  after  final  judgment  are  only  such  as  affect  the 
judgment,  p.  413. 

Cited  in  Kaltschmidt  v.  Weber,  186  Cal.  676,  677,  noted  under  Span- 
agel  V.  Dellinger,  38  CaL  278. 

93  CaL  414-420.    HUGHES  v.  EWIN6. 

School  District  is  a  public  and  quasi  municipal  corporation,  p»  417. 

To  same  effect  in  Kennedy  v.  Miller,  97  CaL  432,  further  holding  its 
fimctions  and  duties  to  be  such  as  provided  by  statute  under  which 
organized;  McCabe  v.  Carpenter,  102  Cal.  471,  denying  power  of  legis- 
lature to  levy  tax  upon  its  property  or  inhabitants,  and  holding  un- 
constitutional Stats.  1891,  p.  182;  Board  v.  Board,  129  Cal.  606,  citing 
main  case  as  to  power  of  imposing  taxes  for  school  purposes ;  Merchants' 
Bank  v.  Esoondido  Irr.  Dist.,  144  CaL  334,  Wright  act,  section  17,  as 
amended  by  statutes  of  1893,  page  175,  providing  for  pledge  by  irriga- 
tion district  directors  of  property  of  district  to  secure  bonds,  is  void. 

School  District. — ^Boundaries  may  be  changed  by  legislature,  or  super- 
visors, as  its  agents,  p.  417. 

To  same  effect  in  Bay  View  etc.  Dist.  v.  Linsoott,  99  CaL  27,  discuss- 
ing effect  of  subsequent  incorporation  of  city;  EEamilton  v.  San  Diego, 
108  Cal.  282,  on  point  that  creation  of  school  district  by  supervisors  is 
legislative  act  and  conclusive  on  collateral  attack. 

Municipal  Corporations.— Change  of  Boundaries  does  not  affect  rights 
or  liabilities  of  old  corporation,  p.  418. 
To  same  effect  in  Los  Angeles  Co.  v.  Orange  Co.,  97  Cal.  331,  applying 
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rule  to  formation  of  new  county  from  part  of  old;  Johnson  v.  San  Diegc. 
109  Cal.  475,  further  holding  that  adjustments  of  such  rights  and 
liabilities  may  be  made  by  legislature;  Tulare  Co.  ▼.  Kings  Co.,  117 
Gal.  202,  but  denying  right  of  old  to  recover  from  new  county  any  part 
of  its  existing  indebtedness. 

83  OaL  421-426.    SMITH  ▼.  McDBRMOTT. 

Special  Law  is  one  relating  to  selected  class  as  well  as  particular 
object,  p.  424. 

See  note  to  State  ▼.  Sheriff  etc,  31  Am.  St.  Rep.  653. 

A  Subsequent  Act  is  not  Repealed  by  a  prior  one,  p.  424. 

Approved  in  Mariposa  Co.  v.  Madera  Co.,  142  Cal.  55,  act  of  1872,  as 
amended  by  act  of  February  11,  1894,  defining  boundary  line  of  Mari- 
posa and  Fresno  counties,  control  provision  of  Political  Code,  section 
393S. 

93  CU.  427-446.    PEOPLE  ▼.  McNULTT.    S.  C.  See  149  U.  S.  646,  where 
writ  of  error  dismissed. 

Repeal  of  Statutes. — General  Saving  Clause  has  same  efficacy  as  spe- 
cial clause  expressly  inserted  in  particular  statute,  p.  437. 

To  same  effect  in  dissenting  opinion  in  Huffman  v.  Hall,  102  Cal.  35, 
diseussing  effect  of  saving  dause  on  road  acts;  and  State  v.  Smith,  62 
Minn.  544,  as  to  certain  penal  statutes;  Wallace  v.  Ooodlett,  104  Tenn. 
684,  construing  local  usury  acts;  Flanders  v.  Multnomah  Co.,  43  Or. 
688,  Laws  of  1903,  p.  295,  amending  B.  &  C.  Comp.,  sections  3057,  3120, 
relating  to  time  for  assessing  for  taxes,  operated  as  entire  repeal  of 
former  statutes. 

Criminal  Law.— Amendment  of  Statute  as  to  penalty  applies  only  to 
crimes  committed  after  its  passage,  p.  438. 

To  same  effect  in  People  v.  Vincent,  95  CaL  429,  as  to  statutes  re- 
lating to  time  and  place  of  execution;  and  see  People  v.  Durrant,  119 
CaL  208,  discussing  conflict  between  opinions  in  main  case.  Approved 
in  In  re  Davis,  6  Idaho,  771,  772,  applying  rule  to  Revised  Statutes  of 
1887,  section  159. 

Insanity  as  Defense  must  be  shown  by  defendant  by  preponderance 
of  evidence,  p.  443. 

To  same  effect  in  People  v.  Ward,  105  Cal.  343,  holding  doctrine  of 
reasonable  doubt  not  applicable  thereto.  Note  citations:  Common- 
wealth V.  Gerade,  27  Am.  St.  Rep.  693,  on  general  subject. 

Murder. — ^Information  held  sufficient  as  referring  to  human  being,  p. 
446. 

Distinguished  in  People  v.  Lee  Look,  137  Cal.  593,  holding  information 
insufficient  when  "murder^  and  ''human  being"  did  not  appear. 
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93  Cal.  445-451.    PEOPLE  ▼.  SMITH. 

Expert  Evidence  is  inadmissible  in  murder  case  as  to  probable  posi- 
tion of  deceased  when  shot,  p.  447. 

To  same  effect  in  People  v.  Hill,  116  Cal.  568,  as  to  similar  evidence, 
but  holding  it  not  prejudicial,  under  facts;  but  see  People  v.  Milner, 
122  Cal.  181,  reversing  conviction  therefor;  and  see  People  v.  T.emperle, 

94  Cal.  46,  holding  physician  not  expert  thereon,  but  admissioi^  not 
prejudicial;  People  v.  Farley,  124  Cal.  595,  noted  under  People  v.  West- 
lake,  62  Cal.  303.  Distinguished  in  People  v.  Hawes,  98  Cal.  651,  ad- 
mitting evidence  as  to  probable  distanoe  at  which  pistol  would  powder- 
mark  skin. 

93  Cal.  452-458.    MORRILL  v.  NIGHTINGALE;  27  Am.  St.  Rep.  207. 
S.  C.  See  NIGHTINGALE  y.  FURNITURE  CO.,  71  Fed.  Rep.  at  245. 

Menace  includes  use  of  threats  of  arrest  for  purposes  of  extortion, 
irrespective  of  actual  guilt  of  person  threatened,  p.  456. 

To  same  effect  in  People  v.  Choynski,  95  Cal.  642,  holding  rule  as  to 
truth  of  charge  applicable  to  criminal  proceedings  for  sending  threaten- 
ing letter  for  purposes  of  extortion;  Heaton  v.  Bank,  5  Kan.  App.  501, 
502,  holding  deed  so  procured  and  voidable  therefor;  and  Hargreaves 
v.  Korcek,  44  Neb.  670,  ruling  similarly  as  to  mortgage,  each  made  by 
wife  to  save  husband;  Gorringe  v.  Reed,  23  Utah,  137,  deed  executed 
without  consideration  other  than  agreement  not  to  prosecute  husband 
for  alleged  crime  and  under  threats  of  prosecution  if  she  did  not  sign, 
nonsuit  of  suit  to  cancel  should  be  denied.  See  note  69  Am.  St.  Rep. 
593. 

Illegal  Contracts. — Court  will  deny  relief  upon,  although  not  objeetad 
to  by  party  charged,  p.  458. 

To  same  effect  in  Crichfield  v.  Paving  Co.,  174  HL  484,  as  to  lobbying 
contract.  Cited  in  Berka  v.  Woodward,  126  Cal.  127,  78  Am.  St.  Rep. 
37,  noted  under  Swanger  v.  Mayberry,  59  Cal.  91;  Reed  y.  Johnson,  27 
Wash.  65,  following  rule. 

93  Cal.  459-466.    IN  RE  BURTON. 

Probate  Law— Determination  of  Heirship. — Section  1664,  Code  of  C9vfl 
Procedure,  is  intended  to  determine  all  conflicting  rights  in  one  pro- 
ceeding, and  proceeding  is  a  special  one,  pp.  461,  463. 

To  same  effect  on  first  point  in  Blythe  v.  Ayres,  102  Cal.  258,  dis- 
cussing right  of  appeal  by  claimants;  and  see  on  second  point  In  re 
Blythe,  110  Cal.  228,  and  Estate  of  Joseph,  118  Cal.  663,  cited  under 
Smith  V.  Westfield,  88  Cal.  374;  More  v.  More,  133  Cal.  494,  but  deny- 
ing jurisdiction  in  such  proceeding  to  adjudicate  trusts  sought  to  be 
imposed  against  legal  owner,  and  on  same  point  cf.  Bums  v.  Smith,  21 
Mont.  263-2G6,  69  Am.  St.  Rep.  657-659. 
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Courts. — ^Jurisdiction  of  superior  court  sitting  in  probate  is  same  as 
while  sitting  in  equity  or  law  cases,  p.  463. 

To  same  effect  in  Pennie  y.  Roach,  94  Cal.  521,  sustaining  its  juris- 
diction in  action  for  accounting  against  estate  of  deceased  adminis- 
trator to  fix  his  attorney's  fees  in  estate  administered  upon;  Burris  y. 
Kennedy,  108  Cal.  336,  holding  it  not  a  court  of  inferior  or  limited 
jurisdiction  on  its  probate  side;  Heydenfeldt  y.  Superior  Court,  117  Cal. 
950,  affirming  its  right  to  order  property  restored  on  reyersal  of  pro- 
bate decree  of  distribution;  Toland  y.  Earl,  129  Cal.  153,  79  Am.  St. 
Rep.  104,  holding  jurisdiction  of  probate  court  exclusiye  as  to  con- 
struction of  will  before  it;  In  re  Breslin,  135  Cal.  22,  noted  under 
Theller  y.  Such,  57  Cal.  459;  Estate  of  Sutro,  143  Cal.  492,  proceedings 
for  determination  of  heirship  are  within  jurisdiction  of  probate  court 
though  complaint  was  filed  by  petitioner  more  than  twenty  days  after 
decree  establishing  proof  of  service  of  notice;  In  re  Foley,  76  Fed.  Rep. 
396,  discussing  right  to  jury  trial  in  heirship  proceedings. 

Probate  Proceedings  are  intended  to  administer,  settle  and  distribute 
decedent's  estates,  p.  463. 

To  same  effect  in  Maddock  y.  Russell,  109  Cal.  423,  discussing  powers 
and  duties  of  administrator. 

93  CaL  465-476.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  y.  PEN- 
NIS. 

I>efectiye  Allegations  in  complaint  not  amounting  to  entire  absence 
of  essential  ayerment,  cured  by  yerdict  when  not  specially  demurred, 
to,  p.  468. 

To  same  effect  in  Kimball  y.  Richardson  etc.  Co.,  Ill  Cal.  397,  when 
demurrer  not  filed  nor  eyidence  objected  to;  Fuller  etc.  Co.  y.  McDade, 
113  Cal.  363,  when  special  demurrer  did  not  include  point  raised  on 
appeal;  San  Joaquin  etc.  Co.  y.  Welton,  115  Cal.  4,  where  judgment  had 
by  default;  Merrill  y.  Pac.  etc.  Co.,  131  Cal.  585,  noted  under  Horn  y. 
Hamilton,  89  CaL  276;  Cutting  Fruit  etc.  Co.  y.  Canty,  141  Cal.  696, 
applying  role  in  action  for  breach  of  contract. 

Taxation. — ^Aasetsment  of  Personalty  on  assessment  book  need  not 
8]>ecifically  segregate  and  enumerate  its  classes,  p.  469. 

To  same  effect  in  Dear  y.  Weineke,  94  Cal.  322,  sustaining  assessment 
there  made;  Sayings  k  Loan  Society  y.  San  Francisco,  146  Cal.  680, 
arguendo;  State  y.  Eidd,  125  Ala.  424,  noted  under  People  y.  Insurance 
Co.,  29  Cal.  533. 

93  Cal.  476-490.    P£OPLE  y.  BSUGGY. 

Homicide  in  Self  Defense. — ^Instructions  sustained,  p.  482. 

Cited  in  People  y.  Lemperle,  94  Cal.  48,  sustaining  instructions  on 
vubjeet  when  taken  in  connection  with  rest  of  charge;  People  v.  Hecker. 
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109  Cal.  467,  sustaining  instruction  given  in  main  case;  and  see  People 
V.  Worthington,  122  Cal.  585,  holding  evidence  insufficient  to  support 
such  plea.  Cited  in  People  v.  Hill,  123  Cal.  49,  noted  under  People  v. 
VHlencia,  21  Cal.  544;  People  v.  Evans,  124  Cal.  209,  sustaining  instruc- 
tions as  to  malice.  Note  citations:  State  v.  Levelle,  27  Am.  St.  Rep. 
810,  on  murder;  Carter  v.  State,  28  Id.  964,  on  self  defense. 

Instructions. — ^Failure  to  giwe  on  lesser  offences  is  waived  when  they 
are  not  requested,  p.  485. 

Cited  in  People  y.  Wilson,  135  Cal.  334,  noted  under  People  v.  Frank- 
lin, 70  Cal.  642. 

Instructions  are  to  he  considered  in  connection  with  others  given,  p. 
486. 

To  same  effect  in  People  v.  Gihson,  106  Cal.  475,  sustaining  charge 
on  murder  when  taken  as  a  whole.  Cited,  also,  in  dissenting  opinion  in 
People  Y.  Dole,  122  Cal.  499,  as  to  construction  and  review  of  instruc- 
tions. 

93  CaL  490-492.    PEOPLE  y.  SMITH;  27  Am.  St.  Rep.  195. 

Judgment.— State  is  bound  by  judgment  against  city  ag  to  publlo 
street,  p.  492. 

Cited  in  State  y.  Kennedy,  00  Neb.  800,  noted  under  People  y.  Hoi- 
laday,  93  Cal.  241. 

93  Cal.  493-496.    BTERS  y.  LOCKE;  27  Am.  St.  Rep.  212;  note,  216. 

Statute  of  Frauda  includes  only  such  agreements  relating  to  sale  of 
lands  as  are  intended  to  create  an  interest  in  land,  p.  495. 

To  same  effect  in  Bates  y.  Babcock,  95  Cal.  487,  29  Am.  St.  Rep. 
140,  holding  it  not  to  include  partnership  to  buy  and  sell  lands  and 
divide  profits;  Jones  etc  Bank  v.  Price,  37  Neb.  294,  as  to  contract  to 
resell  A's  property,  bought  in  at  foreclosure  sale,  and  pay  A  the  dif- 
ference. 

Parol  Eyidenoe  is  admissible  as  to  real  consideration  of  deed,  p.  496. 

See  note  to  Harris  y.  Murphy,  50  Am.  St.  Rep.  061. 

93  CaL  497-499.    BARNHAST  y.  FULKERTH. 

Evidence. — ^Intent  of  witness  may  be  sought  when  material,  p.  499. 
Cited  in  Kyle  y.  Craig,  125  Cal.  114,  as  to  transfers  made  under  al- 
leged expectation  of  impending  death. 

Estoppel  cannot  exist  unless  party  was  induced  to  do  the  act  by  the 
conduct  or  directions  of  the  other,  p.  499. 

Cited  in  Smith  v.  Caldwell,  22  Mont.  336,  noted  under  Bowman  v. 
Cudworth,  31  Cal.  148;  Lackmann  v.  Kearney,  142  Cal.  115,  execution 
creditor  not  estopped  from  claiming  under  prior  assignment  by  reason 
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of  instructions  to  sheriff  to  levy  on  accounts  as  property  of  debtor  when 
latter  was  not  misled  thereby  but  resisted  proceedings. 

93  CaL  500-501.    WHELAN  y.  BOTD. 

Dedication  for  Street  is  not  shown  oondusiTely  by  designation  as 
such  on  official  map,  p.  601. 

To  same  effect  in  Schmitt  y.  San  Francisco,  100  Gal.  309,  when  prior 
dedication  had  been  revoked  before  making  of  such  map;  Demartini 
▼.  San  Francisco,  107  Cal.  410,  where,  a«  in  main  case,  land  was  part  of 
alcalde  grant. 

93  CaL  606-612.    ROSENTHAL  v.  McMANN. 

Judgment  of  Dismissal. — Section  581  of  Code  of  Civil  Procedure  is  not 
mandatory,  and  court  has  discretion  therein  in  case  under  subdivision 
6,  p.  611. 

To  same  effect  in  Marshall  t.  Taylor,  97  CaL  426,  sustaining  denial 
of  motion  to  dismiss. 

Security  for  Costs. — Diamissal  for  fftQure  to  give  is  not  bar  to  sub- 
sequent action,  p.  609. 

To  same  effect  in  Westbay  v.  Gray,  116  CaL  668,  applying  rule  to 
Toluntary  dismissal  without  prejudice;  and  see  Oakland  v.  Oakland  etc. 
Co.,  118  CaL  226,  as  to  like  dismissal,  citing  main  case  as  to  definition 
of  ''judgment  on  merits";  Hibernia  etc.  Soc.  ▼.  Portener,  139  CaL  94, 
as  to  voluntary  dismissal  without  prejudice. 

93  CaL  613-616.    JAMBS  ▼.  McCANlff. 

Reporter's  Fee8.-~Amendment  of  1886  to  seeHon  274,  Code  of  CSvil 
Procedure,  is  unconstitutional,  and  prior  section  remains,  p.  616. 

To  same  effect  in  Taylor  v.  McConigle,  120  Cal.  128,  holding  verbal 
order  sufficient  under  that  section.  Cited  in  Steven^  v.  Truman,  127 
CaL  159,  160,  noted  under  Ex  parte  Reis,  64  CaL  233;  Pratt  y.  Browne, 
135  Cal.  661,  noted  under  Smith  v.  Strother,  68  CaL  194. 

93  Cal.  616-518.    PEOPLE  ▼.  SCOTT. 

Instmction  may  be  refused  that  defendant  on  charge  of  assault  with 
intent  to  kill  might  be  convicted  of  sijnple  assault  where  he  was  either 
justifiable  or  guilty  of  the  graver  offense,  p.  617. 

To  same  effect  in  People  v.  Stanton,  106  CaL  142,  as  to  similar  in- 
struction on  charge  of  willfully  throwing  vitriol. 

Instructions  as  to  special  theory  of  defense  need  not  be  given  unless 
requested,  p.  517. 

To  same  effect  in  People  v.  Arnold,  116  CaL  688,  as  to  absence  of 
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instruction  on  simple  assault  on  charge  of  assault  to  murder;  People  v. 
Watson,  125  Cal.  344,  noted  under  People  v.  Guidice,  73  Cal.  226. 

93  Cal.  538-551.    MARTSVILLE  ETC.  CO.  y.  JOHNSON;   27  Am.  St. 
Rep.  215. 

Subscription  to  Corporate  Stock  may  be  enforced  by  corporation  after 
its  organization,  p.  548. 

To  same  effect  in  Kohler  v.  Agassiz,  99  CaL  15,  sustaining  attachment 
suit  by  insolvency  assignee  without  call  by  directors;  San  Joaquin 
etc.  Co.  y.  Beecher,  101  Cal.  79,  80,  holding  subscribers  liable  with- 
out signing  articles  of  incorporation  or  issuance  of  stock  certificates; 
Marysville  etc.  Co.  v.  Johnson,  109  Cal.  195,  50  Am.  St.  Rep.  35,  but 
holding  subscribers  not  liable  when  purposes  of  corporation  changed; 
Ventura  etc.  Co.  y.  Hartman,  116  Cal.  263,  on  point  that  subscriber  may 
by  terms  of  his  subscription  yary  statutory  liability;  Balfour  y.  Gas 
Co.,  27  Greg.  307,  denying  right  of  subscriber,  as  to  creditors,  to  revoke 
his  subscription  after  corporation  formed.  Note  citations:  Hudson  etc. 
Co.  v.  Tower,  32  Am.  St.  Rep.  436,  and  42  Id.  384;  Richelieu  etc.  Co. 
v.  Encampment  Co.,  33  Id.  247;  Webb  y.  Railway  Co.,  39  Id.  401,  on  gen- 
eral subject. 

93  Cal.  551-554.    FRESNO  NATIONAL  BANK  ▼.  HAWEINS;  27  Am. 
St.  Rep.  221. 

93  Cal.  555-558.    CLAUSEN  ▼.  MEISTER. 

Fraud. — Statute  of  Limitations  in  cases  of  does  not  apply  where  ques- 
tion of  fraud  is  merely  accidental,  p.  557. 

To  same  effect  in  Goodnow  v.  Parker,  112  Cal.  445,  applying  rule  to 
action  substantially  for  recovery  of  realty,  although  element  of  mistake 
was  incidental;  Campbell  v.  Campbell,  133  Cal.  37,  applying  rule  when 
subrogation  was  sought  incidentally  in  action  on  note. 

93  Cal.  558-564.    STEPHENSON  y.  SOUTHERN  PACIFIC  CO.;  27  Am. 
St.  Rep.  223. 

Master  is  not  Liable  for  wanton  and  intentional  act  of  servant  not 
done  in  line  of  employment,  p.  561. 

To  same  effect  in  Warner  v.  Southern  Pacific  Co.,  113  Cal.  Ill,  54 
Am.  St.  Rep.  331,  but  holding  master  not  in  any  event  liable  for  more 
than  actual  damage  thereon;  and  conversely  In  Higgins  v.  Williams, 
114  Cal.  185,  holding  master  liable  for  act  of  superintendent  in  furnish- 
ing unsafe  machinery  to  employees;  Trabing  v.  California  etc.  Co.,  121 
Cal.  141,  holding  defendant  liable  for  acts  of  captain  of  steamboat  with- 
in line  of  employment,  although  wanton;  Texas  etc  Co.  v.  Scoville,  C2 
Fed.  Rep.  732,  but  where  court  divided;   Bank  y.  Pacific  etc.  Co.,  103 
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Fed.  844,  109  Fed.  375,  noted  under  Bank  v.  Telegraph  Ck>.,  52  GaL  280; 
Branch  t.  By.  Co.,  92  Tex.  292,  71  Am.  St.  Rep.  847,  holding  defendant 
not  liable  to  servant  injured  by  another's  unauthorized  use  of  hand- 
ear;  note  to  Burnett  v.  Oechsner,  71  Am.  St.  Rep.  883.  Note  citations: 
Louisville  etc  Co.  v.  Douglass,  30  Am.  St.  Rep.  585;  Ritchie  v.  Waller, 
38  Id.  370;  Dickson  y.  Waldron,  41  Id.  454,  and  Goodloe  y.  Railroad  Go., 
54  Id.  82,  85,  86,  on  general  subject. 

93  GaL  564-569.    PEOPLE  y.  WRIGHT. 

ICayhenL — ^Instruction  that  defendant,  if  found  guilty,  could  not  be 
found  guilty  of  less  offense  is  proper,  p.  668. 

To  same  effect  in  People  v.  Stanton,  106  Cal.  142,  cited  under  People 
y.  Scott,  03  CaL  516;  People  y.  Repke,  103  Mich.  470,  as  to  like  charge 
in  homicide  ease.  See,  also,  Sparf  v.  United  States,  156  U.  S.  86,  dis- 
cussing proyince  of  court  and  jury  in  criminal  case,  and  sustaining  like 
instruction.  Note  citations:  State  y.  Johnson,  65  Am.  St.  Rep.  774, 
on  mayhem. 

88  Cal.  569-578.    HENST  T.  SUPERIOR  COURT. 

Probate  Law. — ^Attorne3r'8  Fees  must  be  ordered  paid  to  adminis- 
tiator  and  not  to  his  attorney  directly,  p.  570. 

To  same  effect  in  In  re  Ogier,  101  Cal.  385,  40  Am.  St.  Rep.  63,  and 
In  re  Levinson,  108  Cal.  458,  cited  under  Sharon  y.  Sharon,  75  Cal.  1; 
Sulliyan  y.  6age»  145  Cal.  770,  applying  rule  to  order  directing  pay- 
ment of  money  to  attorney  for  receiver;  Estate  of  Kruger,  123  Cal. 
394,  noted  under  Gurnee  y.  Maloney,  38  CaL  85;  Estate  of  Kruger,  143 
CaL  144,  following  rule. 

Special  Administrator  cannot  pay  debts,  p.  571. 

To  same  effect  in  State  y.  Court,  18  Mont.  485,  holding  yoid  an  order 
directing  his  payment  of  claim. 

Attorney's  Fees  are  not  allowable  out  of  estate  until  probate  grant- 
ed or  denied,  p.  573. 

To  same  effect  in  In  re  McKinney,  112  Cal.  453,  sustaining  orders  as 
to  allowance  for  expenditures  before  and  after  contest;  but  see  Estate 
of  Olmstead,  120  Cal.  453,  454,  denying  right  to  order  attorney's  fees 
paid  by  estate  after  successful  contest,  although  aliter  as  to  costs. 

93  Cal.  576-577.     IN  RE  KIN6SLET. 

Order  Will  be  Affirmed  on  Appeal  if  correct,  although  reasons  given 
therefor  are  erroneous,  p.  677. 

To  same  effect  in  Davey  v.  S.  P.  Co.,  116  CaL  329,  applying  rule  to 
rulings  upon  evidence;  Churchill  y.  Floumoy,  127  CaL  362,  noted  under 
Hayes  y.  Fine,  91  GaL  39L 
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Family  Allowance. — ^Amoant  is  in  discretion  of  court,  p.  577. 

See  note  to  Smith  y.  Howard,  41  Am.  St.  Rep.  545,  on  general  subject. 

93  Cal.  578-680.    CODT  v.  B£AN. 

Mortgage  Foreclosure. — ^Title  adverse  to  parties  to  mortgage  cannot 
be  litigated  on,  p.  579. 

To  same  effect  in  Hoppe  v.  Fountain,  104  Cal.  102,  sustaining  rejection 
of  complaint  on  intervention  by  holder  of  such  title;  Williams  v. 
Cooper,  121  Cal.  669,  and  Murray  v.  Etchepare,  129  CaL  319,  noted  under 
San  Francisco  v.  Lawton,  18  Cal.  465;  Goad  v.  Hart,  128  Cal.  201,  noted 
under  Carpentier  y.  Brenham,  40  Cal.  221;  Beronio  v.  Lumber  Co.,  129 
Cal.  237,  79  Am.  St.  Rep.  121,  and  Savings  etc.  Soc.  v.  Bear  V.  etc.  Co., 
112  Fed.  703,  noted  under  McComb  v.  Spangler,  71  Cal.  418;  note  to 
Provident  etc.  Co.  y.  Marks,  68  Am.  St.  Rep.  362;  California  etc  Co. 
v.  Cheney  etc.  Co.,  12  Wash.  139,  construing  local  statute,  and  see, 
under  same  statute,  Eizer  v.  Caufield,  17  Wash.  424,  as  to  hostile  tax 
title. 

93  CaL  580-586.    PEOPLE  v.  MESA. 

New  Trial. — ^Motion  based  on  newly  discovered  evidence  is  in  dis- 
cretion of  court,  p.  586. 

Cited  in  Shafer  v.  Willis,  124  Cal.  41,  noted  under  Doyle  v.  Sturla, 
38  Cal.  457;  People  v.  Sing  You,  145  Cal.  6,  upholding  receipt  of  counter 
affidavits  on  motion  for  new  trial  for  newly  discovered  evidence. 

Information. — ^Uncertainty  in  can  be  reached  only  by  demurrer,  p.  584. 
Cited  in  People  v.  Rodley,  131  CaL  250,  noted  under  People  v.  Swen- 
son,  49  Cal.  388. 

93  CaL  686-688.    KELLOGG  v.  HOWES. 

Sureties  on  Supersedeas  Bond  are  not  liable  for  attorney's  fees,  p. 
587.  See  note  to  Howell  v.  Milling  Co.,  38  Am.  St.  Rep.  717,  on  appeal 
bonds. 

93  CaL  588-696.    WILCOX  v.  LATTIN. 

Vendor  impliedly  represents  that  he  has  good  title,  p.  694. 

To  same  effect  in  Gray  v.  Smith,  76  Fed.  Rep.  531,  but  holding  that 
such  title  cannot  be  demanded  before  very  time  of  sale. 

93  Cal.  596-600.    PEOPLE  y.  COWGILL. 

Witness. — ^Evidence  of  Good  Character    is    inadmissible    unless    im- 
peached, p.  597. 
To  same  effect,  rejecting  similar  evidence,  in  Spurr  y.  United  States, 
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87  Fed.  Rep.  714.  Distinguished  in  People  v.  Keith,  141  Oal.  690,  up- 
holding refnaal  of  instruction  which  singles  out  testimony  of  single 
witness  for  comment. 

General  Citations^-Shenkenberger  ▼.  State,  164  Ind.  644;  LouisTille 
etc.  R  Go.  Y.  Mdish,  115  Fed.  270. 

03   OaL  600-611.     SICHLES  ▼.   LOOK. 

Judgment. — Verity  of  is  presumed  upon  direct  as  fully  as  upon  col- 
lateral attack  as  to  all  matters  of  which  it  contains  a  record,  and  no 
contradictory  evidence  appears,  p.  606. 

To  same  effect  in  Eichhoff  y.  Eiohhoff,  107  CaL  48,  48  Am.  St.  Rep. 
112,  explaining  "direct  attack"  as  therein  used  to  be  attack  by  appeal, 
and  not  by  independent  suit;  Eahn  v.  Matthai,  115  Oal.  692,  on  point 
that  judgment  and  its  recitals  will  be  presumed  correct  on  appeal  un- 
less contrary  appears;  dissenting  opinion  in  Bank  y.  Goodsell,  187  Cal. 
428,  discussing  sufficiency  of  service  by  publication. 

Service  by  Pablication. — ^Recitals  in  judgment  of  jurisdictional  facts 
Is  sufficient  where  not  contradicted  by  rest  of  judgment  record,  p.  606. 

To  same  effect  in  Dowling  v.  Comerford,  99  Oal.  206,  as  to  recital  of 
due  service  upon  question  whether  service  of  amended  complaint  was 
properly  ordered;  Houghton  v.  Tibbetts,  126  OaL  60,  noted  under  Mc- 
Kinlay  v.  Tuttle,  42  Oal.  570. 

Service  by  Publication. — Order  therefor  is  not  part  of  judgment  roll, 
and  cannot  be  used  to  impeach  recitals  of  due  service  in  judgment,  p. 
607. 

To  same  effect  in  People  v.  Temple,  103  Cal.  453,  as  to  affidavit  and 
order  thereon.  Cited  in  Mock  v.  City  of  Santa  Rosa,  126  Cal.  347, 
noted  under  Spinetti  v.  Brignardello,  53  Cal.  283;  McHatton  v.  Rhodes, 
143  Cal.  281,  where  foreign  judgment  offered  in  evidence  recited  service 
by  publication,  it  is  presumed  that  order  was  made  for  publication. 

Service  by  Publication.— Jurisdiction  depends  upon  fact  of  service  but 
not  upon  preservation  of  proof  thereof,  p.  608. 

To  same  effect  in  Heinlen  v.  Heilbron,  94  Cal.  641,  admitting  proof 
of  service  of  notice  of  appeal  outside  of  transcript;  Hibemia  etc.  So* 
ciety  V.  Matthai,  116  Cal.  426,  permitting  new  proof  of  service  after 
entry  of  default  judgment  where  original  proof  since  lost. 

Mortgage  Foreclosure  cannot  affect  rights  of  strangers  to  mortgage, 
paramount  thereto,  p.  609. 

To  same  effect  in  Cody  v.  Bean,  93  Cal.  579,  580,  modif3ring  on  appeal 
a  decree  affecting  such  rights.  Cited  in  Williams  v.  Cooper,  124  Cal. 
609,  and  Murray  v.  Etchepare,  129  Cal.  319-321,  noted  under  San  Fran- 
dsco  V.  Lawton,  18  Cal.  465;  Beronio  v.  Lumber  Co.,  129  Cal.  237,  79 
Am.  St.  Rep.  121,  noted  under  McComb  v.  Spangler,  71  CaL  418;  note 
Notes  Cal.  Rep.— 266 
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to  Provident  etc.  CJo.  v.  Marks,  68  Am.  St.  Rep.  362;  Brophy  y.  Downey, 
26  Mont.  261,  where  parties  are  defendants  in  foreclosure  complaint  al- 
leging they  claim  some  claim  which  is  subsequent  to  plaintiff's  mort- 
gage, effect  of  foreclosure  sale  must  be  confined  to  liens  acquired  subse- 
quent to  mortgage;  Blair  y.  Silver  Peak  Mines,  84  Fed.  Rep.  738,  dis- 
cussing right  of  a  certain  defendant  to  plead  statute  of  limitations. 

Mortgage  Foreclosare— Decree. — Clause  of  foreclosure  does  not  add 
to  effect  of  sale  made  under  decree  omitting  it,  p.  609. 

To  same  effect  in  Bradbury  v.  Davenport,  114  Cal.  602,  55  Am.  St. 
Rep.  98,  but  holding  insertion  of  such  clause  to  be  matter  of  oommon 
practice. 

Mortgage  Foreclosure. — ^Requisites  of  decree  stated,  p.  610. 
Cited  in  Herd  v.  Tuohy,  133  Cal.  61,  noted  under  Levisten  ▼.  Swan, 
33  Cal.  483. 

Mortgage  Foreclosure. — Sale  conveys  all  mortgagor's  interest  at  date 
of  mortgage,  and  that  of  all  defendants  since  acquired,  p.  610. 

To  same  effect  in  Robinson  v.  Thomten,  102  Cal.  680,  on  point  that 
deed  conveys  all  interest  of  mortgagor  subsequent  to  date  of  mortgage; 
Duff  V.  Randall,  116  Cal.  228,  68  Am.  St.  Rep.  160,  discussing  definition 
of  ''foreclosure"  and  rights  of  purchaser  as  against  heirs  of  grantor  of 
mortgagor;  Hibemia  etc.  Soc.  v.  Lewis,  117  Cal.  580,  on  point  that  writ 
of  assistance  thereon  nms  against  mortgagor  and  all  his  grantees 
pendente  lite  with  notice. 

Mortgage  Foreclosure. — Notice  of  Election  by  mortgagor  under  mort- 
gage need  not  be  given  before  suit,  p.  611. 

To  same  effect  in  Swearingen  v.  Lahner,  93  lowx,  152,  57  Am.  St. 
Rep.  264. 

93  Cal.  611-613.    IN  RE  DORRIS. 

Letters  of  Administration  should  be  granted  absolutely  to  surviving 
spouse  or  his  nominee,  but  grant  te  nominee  of  other  heir  is  discre- 
tionary, p.  613. 

To  same  effect  in  Estate  of  Richardson,  120  Cal.  347,  granting  an- 
cillary letters  to  public  administrator  over  nominee  of  foreign  executor; 
Estate  of  Shiels,  120  Cal.  348,  granting  letters  to  widow  upon  her  rev- 
ocation of  nomination  when  not  acted  upon;  Estate  of  Healy,  122  CaL 
165,  preferring  public  administrator  to  nominee  of  nephews  and  nieces; 
In  re  Stewart's  Estate,  18  Mont.  599,  sustaining  nominee  of  widow  al- 
though she  was  minor. 

93  Cal.  614-624.    LEACH  v.  PIERCE. 

Mandamus  will  lie  te  compel  settlement  of  bill  of  exceptions  wbea 
duly  presented,  p.  618. 
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Cited  in  City  of  Santa  Ana  y.  Ballard,  126  Cal.  679,  noted  under  Kruse 
V.  Chester,  66  Cal.  353. 

Family  AUowanca — ^Notice  of  application  is  not  necessary,  p.  619. 
CHed  in  Estate  of  Bell,  131  CaL  4,  holding  certain  orders  not  void 
«B  their  face. 

Hew  Trial  is  not  grantable  in  application  for  probate  family  allow- 
anoe,  p.  619. 

To  same  effect  in  S.  C.  93  Cal.  626,  and  In  re  Heldt,  98  Cal.  554,  cited 
vnder  Estate  of  Bauquier,  88  Cal.  313.  Cited,  also,  in  Phelan  y.  Smith, 
100  Cal.  171,  on  point  that  probate  homestead  order  is  conclusive  on 
eollateral  attack  unless  void;  Estate  of  Franklin,  133  Cal.  586,  noted 
mder  Estate  of  Moore,  72  Cal.  336. 

§8  CaL  624-626.    LEACH  v.  PIERCE. 

Hew  Trial  may  be  had  in  probate  proceedings  for  sale  of  realty,  p. 
026. 

Distinguished  in  Estate  of  FrankUn,  133  Cal.  586,  587,  noted  under 
EsUte  of  Mooie,  72  Cal.  335. 

03  CaL  630-632.    PEOPLE  y.  TURNBULL. 

brigation  District  under  Wright  act  is  a  public  corporation,  p.  632. 

To  same  effect  in  People  y.  Selma  etc.  Co.,  98  Cal.  208,  discussing  its 
dissolution  by  state  for  misuser  or  nonuser  of  franchise. 

03  OaL  633-641.    EX  PARTE  LIDDELL. 

Title  of  Act  need  not  contain  an  abstract  of  its  contents,  p.  636. 

To  same  effect  in  People  v.  Superior  Court,  ICk)  Cal.  121,  sustaining 
act;  Kings  County  v.  Johnson,  104  CaL  202,  ruling  similarly,  and  hold- 
ing title  to  embrace  only  one  subject;  and,  on  same  points.  In  re  Fourth 
Judicial  Dist.,  4  Wyo.  147;  Gieseke  v.  San  Joaquin,  109  Cal.  492,  sus- 
taining title.  Cited  in  County  of  Los  Angeles  y.  Spencer,  126  Cal.  672, 
77  Am.  St.  Rep.  218,  noted  under  Abeel  v.  Clark,  84  Cal.  226;  People  v. 
Irr.  Disi.,  128  Cal.  485,  holding  note  to  statutes  of  1899,  page  212,  suf- 
ficient; Carpenter  v.  Furrey,  128  Cal.  668,  noted  under  San  Francisco 
etc.  Co.  y.  Board,  60  Cal.  30;  In  re  Werner,  129  Cal.  670,  People  v.  Mul- 
lender,  132  Cal.  220,  and  Lewis  y.  Dunne,  134  Cal.  299,  86  Am.  St.  Rep. 
265,  noted  under  People  v.  Parks,  68  Cal.  625;  Bench  v.  Von  Detten, 
139  Cal.  466,  noted  under  People  v.  Dobbins,  73  CaL  257;  Skinner  v. 
•Gamett  etc.  Co.,  96  Fed.  738,  noted  under  Robinson  y.  Bidwell,  22  Cal. 
1379;  note  to  Crookston  y.  Commrs.,  79  Am.  St.  Rep.  462-464;  Law  v. 
tSan  Francisco,  144  CaL  388,  upholding  ordinance  providing  for  issuance, 
sale  and  redemption  of  bonds  in  aggregate  sum,  distributed  specifically 
in  title,  in  aid  of  the  specified  improyements;  Deyoe  y.  Superior  Court, 
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140  Cal.  488,  upholding  act  of  1903,  relating  to  interlocutory  divorce 
decrees.  Note  citations:  Bowen  y.  Minneapolis,  28  Am.  St.  Rep.  335, 
on  statutes. 

Fact  that  Penal  Act  is  not  in  Penal  Code  does  not  make  it  void,  p.  ^ 
640. 
Approved  in  Old  Colony  Trust  Co.  v.  Wichita,  123  Fed.  776,  arguendo. 

Minors. — ^Whittier  School  Act,  providing  place  of  imprisonment  for 
juvenile  criminals,  is  constitutional,  p.  640. 

To  same  effect  in  Ex  parte  Nichols,  110  GaL  663,  sustaining  Preston 
School  act  (Stats.  1889,  p.  100). 

93  Cal.  641-646.    PEOPLE  y.  COSSET. 

Indictment  states  but  one  offense  when  alleging  a  series  of  acts  whidi 
together  may  constitute  the  offense,  p.  643. 

To  same  effect  in  People  v.  Leyshon,  108  CaL  443,  People  v.  Thomp- 
son, 111  Cal.  252,  People  v.  Gusti,  113  Cal.  170,  cited  under  Ex  paite 
McCarthy,  72  CaL  384. 

Seasonable  Doubt. — Instruction  held  erroneous,  p.  643. 
Distinguished  in  People  v.    Brittan,    118    CaL    411,    sostaining    in- 
struction there  given. 

03  Cal.  647-652.    BRONZAN  y.  DROBAZ. 

Garnishee  may  be  sued  after  order  in  supplementary  proceedings 
under  Code  of  Civil  Procedure,  section  717,  p.  661. 

Distinguished  in  Broadway  Ins.  Co.  y.  Welters,  128  Cal.  168,  denying 
right  to  enter  judgment  against  him  in  original  suit  based  on  admis- 
sion of  indebtedness  made  to  sheriff. 

Order  in  Supplemental  Proceedings  directing  garnishee  to  pay  over 
moneys  to  plaintiff  is  in  effect  an  appealable  judgment,  p.  651. 

To  same  effect  in  Wells  y.  Torrance,  110  CaL  441,  but  holding  un- 
appealable an  order  requiring  judgment  debtor  to  apply  property 
towards  satisfaction  of  judgment. 

03  CaL  653-658.    CAMPBELL  y.  WEST. 

Substitution  of  Parties. — Facts  must  be  alleged  by  supplemental 
pleading  in  case  of  substitution  through  assignment  pendente  lite,  p. 
656. 

To  same  effect  in  Ford  v.  Bushard,  116  CaL  276,  holding  proof  neces- 
sary in  case  of  denial  of  allegations  in  such  supplemental  complaint. 
Cited  in  Ex  parte  Connaway,  178  U.  S.  431,  noted  under  Taylor  v.  W. 
P.  R.  R.  Co.,  45  Cal.  337.  Note  citations:  White  y.  Johnson,  50  Am. 
St.  Rep.  741,  on  general  subject. 
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93  Cal.  658-660.    PBOPLB  ▼.  McNUTT. 

Refusal  of  Instruction  is  proper  when  defendant,  if  gtulty  at  all,  was 
guilty  of  more  serious  offense  than  set  forth  in  such  instruction,  p.  659. 

Cited  in  People  v.  Lopez,  135  Cal.  25,  noted  under  People  ▼.  Guidice, 
73  CaL  226;  People  y.  Wilson,  135  Cal.  334,  as  to  instructions  on  larceny 
in  robbery  case;  People  v.  Swist,  136  Cal.  524,  as  to  instructions  on  as- 
sault in  sodomy  case.  To  same  effect  in  Sparf  v.  United  States,  156 
U.  S.  103,  sustaining  instruction  given. 

I]i8t]iicti<»i8.-^Refiisal  of  is  not  error  when  no  request  made,  p.  669. 

Cited  in  People  ▼.  Matthai,  136  Cal.  446,  as  to  instruction  on  pre- 
sumption of  innocence;  People  ▼.  Bailey,  142  Cal.  436,  refusing  to  re- 
verse rape  conviction  for  failure  to  instruct  that  jury  might  convict 
of  attempt  to  rape  where  such  instruction  not  requested. 

03  CaL  664-674.    FAIVRB  ▼.  DALET. 

Deed. — ^Habendum  CUuse  must  yield  to  pramises  in  ease  of  coniliet, 
p.  670. 

To  same  effect  in  Bamett  ▼.  Bamett,  104  CaL  300,  but  holding  such 
(dause  to  prevail  over  granting  clause  if  intent  so  appears;  Penn  etc 
Co.  V.  Trust  Co.,  83  Fed.  Rep.  895,  on  point  that  whole  of  contract 
should  be  construed  together;  Palmer  etc.  Co.  y.  Blodgett,  60  Kan.  716, 
qfuoting  Bamett  v.  Bamett,  104  CaL  300. 

93  CbiL  674-676.    BRILL  T.  SHIVSLT. 

Mortgage  Foredosure.— Junior  Mortgagee  is  not  estopped  from  action 
to  foreclose  his  mortgage,  by  having  attempted  to  do  so  by  cross-com- 
plaint in  suit  on  first,  p.  676. 

To  same  effect  in  Pauly  y.  Rogers,  121  CaL  296,  297,  where  such 
eroes-complaint  treated  simply  as  an  answer.  Explained  in  Stockton 
etc  Soc.  V.  Harrold,  127  Cal.  618-620  (as  to  which  see  Newhall  v.  Bank, 
136  CaL  637),  restricting  use  of  cross-complaint  in  action  for  foreclosure. 

93  CaL  676-682.    HARRIS  y.  HARRISON. 

Riparian  Owner  has  right  to  reasonable  use  of  natural  water  for 
irrigation,  although  flow  to  lower  proprietor  appreciably  diminished, 
and  court  may  apportion  flow  according  to  periods  of  time,  p.  681. 

To  same  effect  in  Wiggins  v.  Muscupiabe  etc.  Co.,  113  CaL  190,  191,  64 
Am.  St.  Rep.  342,  343,  sustaining  apportionment  by  court  of  flow  ac- 
cording to  periods  of  time  for  irrigation  and  domestic  uses;  and,  on 
same  point,  Smith  v.  Corbit,  116  Cal.  592,  Nephi  etc.  Co.  v.  Vickers,  15 
Utah,  376,  but  holding  decree  uncertain  as  to  such  apportionment. 
Cited  in  Bameich  v.  Mercy,  136  Cal.  206,  noted  under  Ferrea  v.  Kinpe,  28 
Cal.  340;  Jones  v.  Conn,  39  Or.  36,  37,  and  Lone  Tree  Ditch  Co.  v.  Cyc 
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Ditch  Co.,  15  S.  Dak.  527,  both  following  rule;  Southern  Cal.  Inv.  Co. 
y.  Milshire,,  144  Cal.  71,  in  action  to  quiet  title  to  water  rights,  it  is 
duty  of  court  to  determine  extent  of  all  rights;  Katz  v.  Walkinshaw, 
141  Cal.  124,  granting  injunction  against  diversion  of  percolating  waters 
in  artesian  belt  by  owner  of  land  situated  in  belt  for  purpose  of  con- 
veying water  to  distant  kuidB  for  sale. 


TOIiUMB   XCIT. 


M  Oal.  1-4.    STOLL  ▼.  BEECHER. 

Description  in  Deeds. — ^Monuments  control  courses  and  distances  in 
ease  of  conflict,  p.  3. 

To  same  eflfeot  in  Garrard  v.  Mines,  82  Fed.  Rep.  686,  applying  rule 
in  case  of  starting  point. 

94  Oal.  6-22.    HILL  ▼.  McKAY. 

Construction  of  Contract  should  be  in  view  of  acts  of  parties  there- 
under, where  terms  ambiguous,  p.  20.  See  note  to  Wyatt  ▼.  Larimer 
etc.  Co.,  36  Am.  St.  Rep.  291. 

94  CaL  22-26.    IN  RE  KENNEDY. 

Judgment.— Interest  should  be  allowed  on,  p.  26. 

Distinguished  in  Moran  v.  Hagerman,  69  Fed.  Rep.  429,  following 
local  (Key.)  statute. 

94  Cal.  26-29.    UPTON  v.  UPTON. 

Change  of  Venue  for  disqualification  of  judge  will  be  denied  if  judge 
bearing  motion  therefor  is  qualified  to  try  case,  p.  28. 

Criticised  and  distinguished  in  Krumdick  y.  Crump,  98  CaL  129,  sus- 
taining mandamus  to  compel  change  under  facts. 

94  Cal.  29-33.    CAfflLL  y.  MURPHY;  28  Am.  St.  Rep.  88. 

Slander. — ^Damages  may  be  awarded  for  mental  suffering  of  plain- 
tiff's family  from  disgrace,  p.  31. 

See  note  to  Spellman  y.  Railroad  Co.,  28  Am.  St.  Rep.  870,  Lombard 
y.  Lenox,  31  Id.  629,  Summerfield  y.  W.  U.  etc.  Co.,  41  Id.  23,  on  dam- 
ages. 

94  Cal.  33-46.    STONESIFER  y.  KILBURN. 

AppeaL — Order  refusing  to  settle  bill  of  exceptions  because  filed  too 
late  is  appealable,  and  mandamus  will  not  lie,  p.  42. 

4247 
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To  same  effect  in  Hicks  v.  Masten,  101  Cal.  654,  but  granting  man- 
damus to  compel  settlement  wlien  objection  thereto  was  untenable; 
Henry  v.  Merguire,  106  Cal.  145,  but  holding  nonappealable  as  speoial 
order  after  judgment  the  judge's  certificate  settling  statement;  Beach 
V.  Spokane  etc  Co.,  25  Mont.  369,  as  overruled  by  Whipple  v.  Hopkins, 
119  Cal.  349;  Comstock  etc.  Co.  ▼.  Allen,  21  Nev.  329,  sustaining  ap> 
peal  from  order  taxing  costs. 

Settlement  of  Bill  of  ExceptionB  is  a  "proceeding"  under  section  473, 
Code  of  CSvil  Procedure,  and  failure  to  file  in  time  may  be  relieved 
against  for  excusable  neglect,  p.  43. 

To  same  effect  in  Soott  v.  Glenn,  97  Cal.  515,  but  holding  rule  not 
applicable  when  relief  not  asked  under  that  section;  Cole  v.  Wilcox, 
99  CaL  551,  eustaining  order  relieving  therefrom,  as  not  abuse  of  dis- 
cretion; and  see  Banta  v.  Siller,  121  Cal.  416,  ruling  similarly  (but  see 
dissenting  opinion,  418,  419);  Houghton  v.  Superior  Court,  128  CaL 
356,  but  distinguished  as  inapplicable  on  question  of  preeentation  of  en- 
grossed bill;  Cameron  v.  Areata  etc.  Co.,  129  Cal.  282,  but  distinguished 
when  delay  sought  to  be  excused  under  unauthorized  orders  of  ex- 
tension; and  cf.  Beach  v.  Spokane  etc.  Co.,  21  Mont.  187,  noted  under 
Robertson  v.  Williams,  81  Cal.  268;  Murphy  v.  Stelling,  138  Cal  642- 
644,  holding  appeal  and  not  mandamus  to  lie  in  case  of  order  denying 
motion  for  leave  to  file  statement  when  excusable  neglect  in  failure 
to  present  was  claimed;  Burns  v.  Superior  Court,  140  Cal.  5,  woird 
'^proceedings"  in  Code  of  Civil  Procedure,  section  1209,  clause  9,  in- 
cludes taking  of  deposition  of  witness  to  be  used  in  aotion. 

94  CaL  46-48.    PEOPLE  y.  LEMPSRLE. 

Expert  Evidence.— Physician  is  not  an  expert  as  to  probable  distanoe 
of  weapon  from  deceased  at  its  discharge,  p.  46. 

See  People  v.  Hawes,  98  Cal.  651,  and  People  v.  Hill,  116  CaL  568, 
cited  under  People  v.  Smith,  93  CaL  445. 

94  Cal.  49-58.    GREEN  v.  CLIFFORD. 

Counts  in  Complaint. — ^Preliminary  averments  in  one  may  be  made 
part  of  subsequent  counts  by  express  reference  alone,  p.  51. 

Approved  in  Aulbach  v.  Dahler,  4  Idaho,  658,  following  rule.  To 
same  effect  in  Reading  v.  Reading,  96  Cal.  6,  and  Hopkins  v.  Contra 
Coffta,  106  CaL  570,  but  holding  such  pleading  insufficient  where  no 
reference  made;  Treweek  v.  Howard,  105  Cal.  442,  sustaining  complaint 
having  proper  references. 

Parties — ^Amendment. — Original  party  cannot  object  to  amendment  al- 
lowing new  party  after  statutory  time  for  bringing  suit,  p.  52. 

Cited  in  Casserly  v.  Waite,  124  Mich.  161,  83  Am.  St.  Rep.  323,  on 
point  that  such  original  party  has  no  right  to  file  answer  to  the  amended 
complaint. 
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Meduuucs'  Liena. — Contractor  is  not  a  necessary  defendant  in  fore- 
ciosure  suit,  p.  52. 

To  same  effect  in  Taney  ▼.  Morton,  94  Gal.  560. 
General  Citation. — ^Ramsey  ▼.  Johnson,  8  Wyo.  481. 

94  CaL  54-56.    WESTERN  LUMBER  CO.  y.  PHILLIPS. 

Judgment  Againat  Minor  may  be  recovered  on  appearance  of  general 
Cpiardian,  p.  65. 

See  note  to  Alaton  y.  Emmerson,  20  Am.  St.  Rep.  644. 

04  GaL  56-69.    GOODRICH  ▼.  LATHROP;  28  Am.  St.  Rep.  91;  note  93. 

Vendee  may  Rescind  for  mistake  on  placing  vendor  in  statu  quo, 
ante,  p.  58.    See  note  to  Ansley  v.  Bank,  59  Am.  St.  Rep.  128. 

94  Gal.  59-63.    MERRILL  ▼.  FIRST  NATIONAL  BANK. 

Judgment  may  be  Vacated  when  absolute  defense  existed  of  which 
defendant  was  ignorant,  p.  62. 

See  note  to  Little  Rock  etc  Co.  ▼.  Wells,  64  Am.  St.  Rep.  227. 

04  CaL  63-65.    IN  RE  RICHARDSON. 

Will  does  not  include  document  not  clearly  showing  testamentary 
Intention,  p.  66. 

To  same  effeet  fai  Estate  of  Meade,  118  GaL  431,  62  Am.  St.  Rep. 
246,  holding  letter  in  question  not  to  be  a  wHl;  Toung  v.  Work,  76  Miss. 
842.  Note  eitationa:  note  to  Scott's  Estate,  30  Am.  St.  Rep.  717,  on 
willa. 

94  GaL  66-68.    OAKS  T.  OAKS. 

Homestead  la  not  Abandoned  by  deed  by  husband  to  wife  after  deda- 
vaiion,  p.  67. 

Gited  and  held  inapplicable  in  In  re  Winslow,  121  Cal.  95,  holding  it 
abandoned  by  contract  between  spouaee. 

M  CaL  69-72.    IN  RE  6R00ME.    S.  C.  see  6R00MB  ▼.  ALMSTEAD, 
101  GaL  426,  427,  428. 

Probate  Homestead. — Question  of  adverse  ownership  cannot  be  liti- 
gated on  application  for,  p.  72. 

To  same  effect  in  In  re  Kimberly,  97  GaL  282,  as  to  undivided  in- 
terest in  property  of  record  in  decedent's  name;  Noble  v.  Superior  Court, 
109  GaL  527,  discussing  issuance  of  certiorari  to  review  order  of  insol- 
vency court  setting  apart  personalty. 

Public  Lands. — Contract  in  contravention  of  homestead  law  is  void 
and  will  not  be  enforced,  p.  72. 
To  same  effect  in  Chateau  v.  Singla,  114  Gal.  94,  65  Am.  St.  Rep. 
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65,  denying  accounting  in  case  of  partnership  for  letting  houses  for 
prostitution. 

94  Cal.  77-81.    FIRST  NATIONAL  BANK  ▼.  BRUCE. 

Recording  Act. — ^Homestead  by  wife  is  valid  as  against  husband's 
mortgage,  even  when  made  with  knowledge  of  intent  of  removal  from 
premises,  p.  79. 

To  same  effect  in  Lee  v.  Murphy,  119  Cal.  371,  cited  under  Ontario 
Bank  v.  Gerry,  91  Cal.  94.  Distinguished  in  Duncan  ▼.  Curry,  124  OaL 
107,  noted  under  Downing  v.  Le  Du,  82  CaL  471. 

94  Cal.  82-86.    THOMSON  v.  BETTENS. 

Mortgage  Foreclosure. — Grantee  of  mortgagor,  who  has  assumed  debt, 
is  subject  to  deficiency  judgment,  p.  84. 

To  same  effect  in  Tulare  etc.  Bank  v.  Madden,  109  Cal.  314,  and 
Roberts  v.  Fitzallen,  120  Cal.  484,  cited  under  Biddel  T.  Brizzolara,  64 
Cal.  354. 

94  Cal.  86-89.    GALLIANO  ▼.  KILFOY. 

Summons — ^Idem  Sonans. — Rule  is  applicable  as  to  service  when  iden- 
tity is  established,  p.  88. 

Cited  in  Donohoe  etc.  Co.  ▼.  S.  P.  Co.,  138  Cal.  193,  noted  under  People 
V.  Fick,  89  Cal.  144. 

Summons. — ^Idem  Sosans  is  not  question  of  spelling,  p.  88. 
See  note  to  State  v.  White,  27  Am.  St.  Rep.  786;  Sehlochs  y.  Johnson, 
13  Colo.  App.  133. 

94  Cal.  89-91.    PEOPLE  v.  DILWOOD. 

Declarations  of  Coconspirators  are  not  admissible,  when  made  after 
accomplishment  of  object  of  conspiracy,  p.  91. 

To  same  effect  in  People  v.  Oldham,  111  Cal.  653,  further  holding 
admission  not  unprejudicial  under  faots;  People  v.  Collum,  122  Cal. 
188,  holding  such  evidence  improperly  admitted;  People  v.  Opie,  123 
Cal.  296,  noted  under  People  v.  Moore,  45  Cal.  19;  People  v.  Howard, 
135  Cal.  273,  noted  under  People  v.  Stanley,  47  CaL  113.  Distinguished 
in  People  v.  Prat  her,  120  Cal.  665,  sustaining  cross-examination  of 
associate  for  purposes  of  impeachment.  Note  citations:  McKenzie  v. 
State,  40  Am.  St.  Rep.  802,  on  general  subject. 

Circumstantial  Evidence. — Instruction  on  held  erroneous,  p.  90. 
Cited  in  People  v.  O'Brien,  130  Cal.  8,  noted  under  People  v.  Cronln, 
84  Cal.  193. 
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94  OaL  91-95.    KURTZ  y.  FORQUER. 

Snretiea  en  Joint  and  Several  Bond  are  liable,  although  prindpaU 
named  in  body  of  bond  did  not  sign,  p.  93. 

Distinguished  in  Weir  v.  Mead,  101  Cal.  129,  40  Am.  St.  Rep.  49  (and 
note,  52),  holding  sureties  on  executor's  bond  not  liable  when  principal 
did  not  sign,  and  see  Gay  ▼.  Murphy,  134  Mo.  108,  56  Am.  St.  Rep. 
502,  on  this  point,  as  to  official  bond;  Kenck  y.  Parchen,  22  Mont.  524, 
74  Am.  St.  Rep.  628,  sustaining  judgment  against  sureties  on  admin- 
istrator's bond  although  unsigned  by  principal;  State  v.  McDonald,  4 
Idaho,  471,  applying  rule  where  sheriff  omitted  to  sign  official  bond. 

Yaiiance  is  Immaterial  when  adversary  not  prejudiced  thereby,  p.  94. 
To  same  effect  in  Rainsford  v.  Massengale,  5  Wyo.  9,  holding  vari- 
ance to  be  such. 

94  Cal.  96-105.    FIRST  NATIONAL  BANK  y.  BABCOCE;  28  Am.  St. 
Rep.  94. 

Indorser  of  Note,  whether  before  or  after  delivery,  is  guarantor,  when 
it  is  non-negotiable,  p.  104. 

To  same  effect  in  Rogers  v.  Schulenburg,  111  Cal.  284,  further  hold- 
ing written  consideration  not  necessary  for  such  guaranty;  Pierce  v. 
Merrill,  128  Cal.  469,  noted  under  Cobum  v.  Brooks,  78  Cal.  443;  note 
to  Cadwallader  v.  Hirshfield,  72  Am.  St.  Rep.  684;  Rankin  v.  Matthis- 
len,  10  S.  Dak.  631,  holding  party  guarantor  under  facts  stated. 

Note  ia  Non-negotiable  when  containing  stipulation  for  attorney's 
fees  in  ease  of  suit  for  collection,  p.  104. 

To  same  effect  in  Mason  v.  Luce,  116  CaL  238,  but  holding  such  stipu- 
lation not  void;  Stadler  v.  First  Nat.  Bank,  22  Mont.  202,  noted  under 
Adams  v.  Seaman,  82  Cal.  636;  Findlay  v.  Pott,  131  Cal.  386,  noted 
under  Chase  v.  Whitmore,  68  Cal.  545.  Note  citations :  Morrill  v.  Hoyt, 
29  Am.  St.  Rep.  632,  Nicely  v.  Bank,  57  Id.  253,  on  such  stipulations. 

94  Cal.  105-108.    RICIOTTO  y.  CLSMSNT. 

Replevin. — ^Defendant  must  be  in  possession  when  action  commenced, 
p.  107. 

To  same  effect  in  CSardner  v.  Brown,  22  Nev.  168,  denying  right  of 
recovery  under  proof;  and  Henderson  v.  Hart,  122  Cal.  334,  on  same 
point,  but  sustaining  allowance  of  amendment  to  complaint;  Keech 
V.  Beatty,  127  CaL  183,  holding  action  not  maintainable  under  facts 
stated;  Richards  v.  Morey,  133  Cal.  439,  440,  noted  under  Kelly  v.  Mc- 
Kibben,  54  Cal.  195,  Dow  v.  Dempsey,  21  Wash.  98,  discussing  differ- 
ences between  actions  of  trover  and  replevin;  and  cf.  Faulkner  v.  Bank, 
130  CaL  266,  where  main  case  is  distinguished. 


9'S  Cal.  lOS-136  Notes  on  California  Reports.  4252 

94  Cal.  108-110.    SAN  GABRIEL  WINE  CO.  y.  BEHLOW. 

Appeal. — ^Iiuiifficieiicy  of  Evidence  can  be  considered  only  m  specified, 
p.  109. 

To  same  effect  in  Sterling  ▼.  Parsons,  9  Utah,  84,  revefeing  order 
granting  new  trial,  where  specifications  insufficient. 

94  Cal.  112-120.    PEOPLE  v.  SMALLIN6. 

Confession  Volnntarily  Given  is  admissible,  although  made  witti  pur- 
pose of  liberating  another  also  imprisoned,  p.  113. 

To  same  effect  in  Commonwealth  v.  Wilson,  186  Pa.  St.  22,  holding 
confessions  inadmissible  in  part  and  that  instructions  thereon  were 
erroneous.  Note  citations:  Green  ▼.  State,  30  Am.  St.  Rep.  109,  on 
general  subject. 

Once  in  Jeopardy  cannot  be  predicated  of  trial,  when  jury  discharged 
for  failure  to  agree,  p.  115. 

To  same  effect  in  People  y.  Greene,  100  Cal.  142,  further  holding 
reasons  of  judge  for  making  discharge  not  necessary  part  of  record. 
Note  citations:  People  y.  Ny  Sam  Chung,  28  Am.  Si.  Rep.  182,  State 
y.  Lee,  48  Id.  214,  on  general  subject. 

General  Citation.— State  y.  Allen,  59  Kan.  702. 

94  Cal.  120-128.     CALIFORNIA  ETC.  HOTEL  CO.  t.  CALLENDES; 
28  Am.  St.  Rep.  99. 

Subscriber  for  Corporate  Stock  may  become  liable  under  terms  of  con- 
tract to  corporation  when  organized,  although  assessments  not  leyied 
according  to  code,  or  stock  certificate  issued,  p.  127. 

To  same  effect  in  Kohler  y.  Agassiz,  99  Cal.  17,  holding  attachment 
issuable  thereon;  and  in  San  Joaquin  etc.  Co.  y.  Beedier,  101  Cal.  79, 
80,  and  Pacific  Fruit  Co.  y.  Coon,  107  Cal.  452,  cited  under  Mitchell  y. 
Beckman,  64  Cal.  117;  Union  Sayings  Bank  y.  Leiter,  145  Cal.  703,  by- 
law of  sayings  bank  forbidding  assessment  of  greater  than  thirty  per 
cent,  of  capital  stock  except  on  yote  of  two -thirds  of  stockholders,  is  in- 
effectiye  in  so  far  as  conflicting  with  statute  authorizing  leyy  of  suffi- 
cient assessment  to  pay  creditors  of  insolyent  bank ;  Garretson  y .  Pacific 
Crude  Oil  Co.,  146  Cal.  188,  fact  that  shares  for  property  transferred  to 
corporation  were  not  issued  till  after  other  shares  issued,  is  immaterial. 

94  Cal.  131-136.    CERF  y.  PFLEGING. 

Dedication  is  not  shown  by  referonce  to  public  suirey  containing 
streets  in  petition  to  city  for  deed,  p.  135. 

To  same  effect  in  Eureka  v.  Fay,  107  Cal.  171,  aa  to  reference  to  map 
made  by  another,  but  expressly  restricted  to  purpose  of  description; 
Koshland  v.  Spring,  116  Cal.  698,  but  holding  dedication  shown  by  facts 
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stated;  City  of  Eureka  v.  McKay,  123  Cal.  672,  holding  dedication  not 
shown  under  facts  stated;  London  etc.  Bank  v.  Oakland,  90  Fed.  697. 

94  Cal.  139141.    lUMMER  ▼.  BLASINGAME. 

Forcible  Detainer. — ^Judgment^  if  for  plaintiff,  should  be  treble  amount 
of  damages,  p.  141. 

To  same  effect  in  Eccles  v.  Coal  Co.,  15  Utah,  20,  remanding  caiue 
-with   directions  so  to  modify   judgment. 

94  Gal.  14M46.    FIRST  NATIONAL  BANK  ▼.  FALKSNHAN. 

Note  is  Non-negotiable  when  containing  stipulation  for  attorney's 
fee,  p.  143. 

To  same  effect  in  Mason  v.  Luce,  116  Cal.  238,  but  holding  such  stip- 
ulation not  void;  Findbty  ▼.  Pott,  131  CaL  386,  noted  under  Chase  y. 
Whitmore,  68  Cal.  545. 

Indorsee  of  Non-negotiable  Note  from  payee  directly  has,  ordinarily, 
same  obligations  as  if  note  were  negotiable,  p.  145. 

To  same  effect  in  Haber  v.  Brown,  101  Cal.  449,  discussing  necessity 
of  demand  and  notice  of  nonpayment;  Kendall  y.  Parker,  103  Cal.  324, 
42  Am.  St.  Rep.  120  (and  note,  121),  but  holding  payee  not  liable  to 
indorsee  of  his  indorser,  and  holding  part  of  dedsion  in  main  case  obiter. 

94  CaL  146-156.    WHITNEY  ▼.  KELLEY;  28  Am.  St.  Rep.  106. 

Judgment  obtained  by  fraud  cannot  be  set  aside  at  suit  of  grantee 
of  property  affected,  p.  146. 

To  same  effect  in  Emmons  y.  Barton,  109  CaL  666,  on  point  that 
eause  of  action  for  fraud  is  not  assignable,  but  ruling  aliter  when  such 
cause  is  merely  incidental  to  assigned  property  rights;  Archer  v.  Free- 
man, 124  Cal.  532,  noted  under  Sanborn  ▼.  Doe,  92  CaL  152;  Smith  v. 
Pacific  Bank,  137  Cal.  368,  applying  rule  in  case  of  personalty,  and 
holding  cause  of  action  for  fraud  not  assignable;  Billingsley  t.  Clelland, 
41  W.  Va.  269,  holding  right  to  attack  fraudulent  conveyance  assigned 
by  transfer  of  notes  of  debtor.  Note  citations:  Sanborn  ▼.  Doe,  27 
Am.  St.  Rep.  103,  on  assignmento. 

In  Action  to  set  aside  judgment  for  fraud,  fact  constituting  fraud, 
and  defense  on  merite  must  both  be  shown,  p.  153. 

Approved  in  Bell  t.  Thompson,  147  Ccd.  693,  following  rule. 

Equitable  Action  to  obtain  new  trial  must  be  brought  within  stat- 
utory time  for  appeal,  p.  154. 

Cited  in  Steen  t.  March,  132  CaL  618,  noted  under  Allen  v.  Currey, 
41  CaL  321. 

94  CaL  159-16L    BLAKESLEE  y.  HALL. 
Church  Property  granted  to  person  eo  nomine  "and  to  his  suocessor. 
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in  office  as  bishop"  does  not  pass  to  latter  unless  former  was  corpora- 
tion sole,  p.  161. 

Cited  in  Horsman  y.  Allen,  129  Cal.  134,  as  to  grant  to  church  trus- 
tees and  their  successors  in  office. 

94  Cal.  162-165.     MOSGROVB  ▼.  HARRIS. 

Sale  of  Animals  in  Possession  of  Seller  is  not  accompanied  by  im- 
mediate delivery  if  after  sale  they  are  allowed  to  remain  in  same  place 
in  charge  of  same  persons,  pp.  164,  166. 

Approved  in  Coombs  v.  Collins,  6  Idaho,  541,  following  rule. 

94  CaL  166-179.    WILSON  ▼.  CALIFORNIA  CENTRAL  R.  R.  CO. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  affirmed^ 
although  evidence  conflicting,  p.  168. 

To  same  effect  in  Jones  v.  Sanders,  103  Cal.  679,  although  order  made 
by  successor  of  trial  judge. 

Common  Carrier  is  liable  as  such  for  loss  of  freight  while  in  ware- 
house, when  statutory  notice  not  given  to  consignee,  pp.  168,  179. 

To  same  effect  in  Cavallaro  v.  Texas  etc.  Co.,  110  Cal.  356,  357,  361, 
52  Am.  St.  Rep.  99,  100,  103,  holding  railroad  liable  for  misdelivery 
and  citing  main  case  on  several  points.  Note  citations:  Haase  v.  Ex- 
press Co.,  34  Am.  St.  Rep.  330. 

Burden  is  on  Defendant  to  Prove  New  Matter  alleged  in  defense, 
though  it  requires  proof  of  a  negative,  p.  172. 

Approved  in  Dieterle  v.  Bekin,  143  Cal.  688,  689,  where  findings  show 
that  there  was  evidence  that  defendant  did  not  exercise  ordinary  care 
as  warehouseman,  burden  is  on  him  to  show  want  of  negligence;  State 
V.  Rocky  Mt.  etc.  Tel.  Co.,  27  Mont.  400,  in  action  by  state  to  recover 
license  tax  on  telephones  imposed  by  Political  Code,  section  4071,  com- 
pany pleading  that  many  of  its  telephones  were  used  exclusively  in 
interstate  business  has  burden  of  proving  number  and  that  they  were 
same  ones  attempted  to  be  taxed. 

94  Cal.  180-191.    FRANCISCO  ▼.  AGUIRRE. 

Fraudulent  Conveyance. — ^Assignee  for  benefit  of  creditors  cannot  sue 
to  set  aside,  under  section  3440,  Civil  Code,  p.  182. 

To  same  effect  in  Babcock  v.  Chase,  111  Cal.  353,  as  to  assignee  in 
insolvency;  dissenting  opinion.  Murphy  v.  Clayton,  114  Cal.  528,  dis- 
cussing right  of  administrator  to  attack  sale  for  fraud,  when  no  creditors 
existed;  Tibbetts  v.  Cohn,  116  Cal.  369,  denying  right  to  receiver  in 
insolvency;  George  v.  Pierce,  123  Cal.  173,  on  point  that  such  assignee 
of  pledgor  cannot  attack  validity  of  pledge  or  take  possession  of  the 
property;  Ruggles  v.  Cannedy,  127  Cal.  304,  discussing  powers  of  in- 


4255  Notes  on  California  Reports.  94  Cal.  102-212 

solveney  assignee;  First  Nat.  Bank  y.  Menke,  138  Cal.  106-108,  denying 
his  right  to  recover  debtor's  property -fraudulently  conveyed. 

94  CaL  192195.    SCHALLEST  BTC.  LBR.  CO.  ▼.  NEAL. 

Mechanics'  Lien. — ^Attorney's  Fees  on  appeal  cannot  be  allowed  by 
supreme  court,  p.  193. 

To  same  effect  in  San  Joaquin  etc.  Co.  v.  Welton,  115  Cal.  5,  denying 
application  therefor  on  affirmance;  Williams  v.  Gaston,  127  Cal.  642, 
holding  application  confined  to  trial  court,  and  on  same  point  in  Hill 
▼.  Caseidy,  24  Mont.  113. 

AppeaL — Order  after  final  judgment  fixing  attorney's  fees  in  me- 
chanic's lien  suit  is  specially  appealable,  p.  194. 

Distinguished  in  Fairbanks  v.  Lampkin,  99  Cal.  430,  dismissing  appeal 
from  order  taxing  costs  after  final  judgment  when  amount  less  than 
three  hundred  dollars;  and  see  Quitzow  v.  Perrin,  120  Cal.  260,  holding 
orders  striking  out  cost  bill,  and  then  retaxing  costs,  after  their  allow- 
ance on  judgment,  reviewable  on  appeal  from  judgment. 

94  Cal.  195-205.    MARTIN  ▼.  LLOTD. 

Quieting  Title.— Plaintiff  must  show  title  in  himself,  p.  199. 

Cited  in  United  Ld.  Assn.  v.  Pac  Imp.  Co.,  139  Cal.  378,  holding  an- 
swer sufficient  to  raise  issues. 

Description  in  Deed  of  property  by  its  usual  name  is  valid,  and  will 
control  details  of  particulars  in  its  description,  p.  203. 

To  same  effect  in  Murray  v.  Tulare  etc  Co.,  120  Cal.  315,  as  to  desig- 
nation as  **Watson  ditch," 

Appeal — ^Evidence. — ^Reservation  of  ruling  is  not  per  se  reversible 
error  but  practice  criticised,  p.  204. 

To  same  effect  in  Raymond  v.  Glover,  122  Cal.  477,  but  holding  it 
error  to  make  no  ruling  on  question  whatever. 

94  CaL  205-212.  .  WILLAMETTE  ETC.  CO.  v.  KREMER. 

Mechanics'  Liens. — ^"Completion"  is  not  shown  by  acceptance,  p.  207. 

Cited  in  Jones  v.  Krause,  138  Cal.  616,  holding  finding  insufficient  to 
establish  completion  as  used  in  section  1187,  Code  of  Civil  Procedure. 

Mechanic's  Liens — Completion. — Question  of  trivial  imperfection  is  one 
of  fact,  p.  208. 

To  same  effect  in  Coss  v.  MacDonough,  111  Cal.  666,  sustaining  find- 
ing as  to  date  of  completion  of  elevator. 

Mechanic's  Liens. — ^Description  in  notice  must  be  sufficient  for  identifi- 
cation, but  mistake  in  call  will  be  rejected,  p.  209. 
To  same  effect  in  Fernandez  v.  Burleson,  110  Cal.  167,  52  Am.  St. 
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Rep.  76,  77,  but  holding  insufficient  the  description  of  mining  claim 
intended;  but  see  Smith  v.  Mining  Co.,  12  Mont.  629,  and  Whittier  v. 
Mill  Co.,  6  Wash.  194;  36  Am.  St.  Rep.  152,  cited  under  Tredinnick  v. 
Mining  Co.,  72  CaL  78;  Springer  v.  Kroeschell,  161  IlL  370;  TuUoch  v. 
Rogers,  62  Minn.  120;  Bambrick  v.  King,  59  Mo.  App.  287,  and  Howe 
V.  Smith,  6  N.  Dak.  437,  holding  claims  sufficient  under  local  statutes. 
Cited  in  Bringham  v.  Knox,  127  CaL  44,  noted  under  Tredennick  v. 
Mining  Co.,  72  Cal.  78.  Note  citations:  Hughes  v.  Torgerson,  38  Am. 
St.  Rep.  108,  on  general  subject. 

Mechanic's  Lien  cannot  be  imposed  upon  part  of  a  building,  nor  sale 
of  part  made  to  satisfy  lien  on  whole,  p.  210. 

To  same  effect  in  Brunner  ▼.  Marks,  98  Cal.  376,  but  holding  rule 
inapplicable  in  case  of  additions  to  building  upon  part  of  lot.  Cited, 
also,  from  brief  in  Pacific  etc.  Co.  y.  Bear  Valley  etc  Co.,  120  Cal.  96, 
G5  Am.  St.  Rep.  160,  discussing  lien  on  canal  in  diyisions;  McClain  ▼. 
Hutton,  131  Cal.  141,  holding  decree  erroneous  accordingly. 

Mechanic's  Liens. — Complaint  must  specifically  aver  amount  of  land 
requisite  for  use  and  occupation  of  building,  when  greater  than  that 
actually  occupied  by  it,  p.  211. 

To  same  effect  in  Sachse  y.  Auburn,  96  Cal.  661,  but  sustaining  judg- 
ment in  absence  of  such  allegation  and  finding  when  record  discloses 
no  error  in  amoimt  subjected  to  sale  thereby. 

94  Cal.  212-217.    PEOPLE  ▼.  MURRAY;  28  Am.  St.  Rep.  113. 

Misconduct  of  Jury. — ^Affidayits  of  jurors  are  admissible  to  rebut 
charge  of  their  being  influenced  by  reading  newspapers,  p.  216. 

To  same  effect  in  People  v.  Azoff,  106  Cal.  634,  but  disallowing  affi- 
davits of  jujrors  to  impeach  their  own  verdict  as  to  fact  of  having  read 
newspapers,  and  ruling  similarly  in  People  v.  Ritchie,  12  Utah.  194, 
as  to  having  received  evidence  outside  of  court. 

94   Cal.    217-224.     SOUTHERN    CALIFORNIA    ETC.    CO.    y.    OCEAN 
BEACH  ETC.  CO.;  28  Am.  St  Rep.  116. 

Execution. — ^"Leyy"  is  sheriff's  act  in  designating  property  he  intends 
to  subject  to  writ,  p.  223. 

To  same  effect  in  Lehnhardt  v.  Jennings,  119  CaL  196,  discussing 
sheriff's  fees  thereon;  and  see  Lone  Jack  etc.  Co.  v.  Megginson,  82  Fed. 
Rep.  93;  48  U.  S.  App.  469,  sustaining  sale  made  after  levy  made  within 
statutory  five  years. 

Execution  Sale  may  be  made  after  return  day  if  levy  made  during 
life  of  writ,  p.  224. 
Distinguished  in  Tilley  y.  Binney,  123  CaL  162,  arguendo^ 
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M  Cai.  225-227.    VENZKE  v.  VENZKE. 

Diyorce — Cruelty. — ^Plaintiff's  eiddence  held  to  show,  and  to  be  suffi- 
ciently corroborated,  p.  225. 

Cited  in  Andrews  v.  Andrews,  120  Cal.  187,  as  to  sufficiency  and  cor- 
roboration; Clopton  V.  Clopton,  UN.  Dak.  219,  testimony  of  physi- 
cian sufficient  corroboration  as  to  cruelty  inflicted  on  wife. 

General  Citation.— Trammell  y.  Vaughan,  158  Mo.  222. 

94  Gal  227-220.    ANDERSON  y.  TOAKUM;  28  Am.  St.  Rep.  121. 

94  Cal.  229-241.     WILLAMETTE  ETC.  CO.  v.  LOS  ANGELES  COL- 
LEGE CO. 

Mechanic's  Liens. — Consolidated  Actions  should  haye  but  single  set 
of  findings  and  single  judgment,  p.  232. 

To  same  effect  in  Marble  etc  Go.  y.  Hotel  Co.,  96  Gal.  333,  but  hold- 
ing error  therein  not  reyersible. 

Mechanic's  Liens.— Contract  is  yoid  when  filed  without  plans  and 
specifications  made  part  thereof,  p.  233. 

To  same  effect  in  Barker  y.  Doherty,  97  GaL  10,  also  cited  below; 
Greig  y.  Riordan,  99  Gal.  316,  holding  contract  so  yoid;  and,  ruling  sim- 
ilarly, Dunlop  y.  Kennedy,  102  Gal.  446,  Butterworth  y.  Levy,  104  Cal. 
509,  Wood  y.  Oakland  etc.  Co.,  107  Gal.  503,  Pierce  y.  Birkholm,  115 
Cal.  661;  and  see  Donnelly  y.  Adams,  115  Gal.  131,  where  reference  to 
signed  specifications  was  false  in  fact.  Cited,  also,  in  West  etc.  Co. 
V.  Knapp,  122  Gal.  83,  as  approved  37  Gal.  61;  but  see  Joost  y.  Sullivan, 
111  Cal.  294,  construing  amendment  of  1887,  and  holding  rule  not  ap- 
plicable in  case  of  memorandum;  Donnelly  y.  Adams,  127  Gal.  26,  noted 
under  W^orden  y.  Hammond,  37  Gal.  61. 

Mechanic's  Liens. — Contract  for  above  one  thousand  dollars  is  wholly 
void  for  all  purposes,  when  not  recorded,  pp.  236,  237,  240. 

To  same  effect  in  Eebman  v.  San  Gabriel  etc.  Co.,  95  Gal.  395,  and 
Barker  v.  Doberty,  97  Oal.  10,  cited  under  Kellogg  v.  Howes,  81  Gal. 
170.  ated  in  Laidlaw  v.  Marye,  133  GaL  173,  174,  176,  noted  under 
Kellogg  y.  Howes,  81  GaL  170. 

Mechanic's  Liens.— Claim  cannot  be  filed  before  completion  of  build- 
ing, when  contract  void  for  nonrecording,  p.  237. 

To  same  effect  in  Willamette  etc.  Go.  y.  Krem«r,  94  GaL  207,  further 
holding  date  of  completion  a  question  of  fact;  Davis  v.  MacDonough, 
109  CaL  550,  holding  claim  prematurely  filed;  but  see  Santa  Monica 
etc.  Co.  y.  Hege,  119  Gal.  378,  ruling  aliter  and  sustaining  findings  as 
to  completion;  French  v.  Powell,  135  Cal.  640,  noted  under  Roylanoe  v. 
San  Luis  Hotel  Go.,  74  Gal.  273;  Jones  y.  Kruse,  138  Gal.  617,  holding 
findings  insufficient  to  show  completion. 
Notes  Cal.  Rep.— 267. 
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Mechanic's  Liens. — Completion  and  trivial  imperfections  are  questions 
of  fact,  p.  237. 

To  same  effect  in  Marble  etc.  Co.  v.  Hotel  Co.,  96  Cal.  334,  sustaining 
findings  thereon,  and  also  on  question  of  cessation;  Bianchi  y.  Hughes, 
124  Cal.  27,  sustaining  finding  that  imperfection  was  substantial. 

Mechanic's  Liens — Completion-— Cessation  from  labor  is  made  equiv- 
alent to  in  case  of  unfinished  contract  or  building,  p.  238. 

To  same  effect  in  Johnson  v.  La  Grave,  102  Cal.  326,  discussing  time 
of  filing  notice.  Note  citations:  Goodman  v.  Baerlocher,  43  Am.  St. 
Rep.  002,  003,  on  completion. 

Occupation  is  not  evidence  of  completion  unless  open,  entire  and  ex- 
clusive, p.  239. 

Cited  in  Orlandi  ▼.  Gray,  125  CaL  374,  holding  completion  not  estab- 
lished under  facts  stated. 

04  Cal.  255-260.    PEOPLS  ▼.  DIXON. 

Accomplice — Corroboration. — Evidence  of  defendant's  attempts  to 
eloign  evidence  against  him  is  admissible,  as  corroboration;  but  aliter 
as  to  similar  attempts  of  third  persons,  p.  258. 

To  same  effect,  on  first  point  in  People  v.  Sternberg,  111  Cal.  6,  ad- 
mitting similar  evidence;  on  second  point,  in  People  v.  Wong  Chuey,  117 
Cal.  628,  but  admitting  such  evidence  to  attack  credibility  of  such  third 
person  when  called  by  defendant. 

94  Cal.  260-260.    GLASSELL  y.  COLEMAN. 

Terms  of  Contract  may  be  gathered  from  several  papers  executed 
contemporaneously  as  part  of  same  transaction,  p.  267. 

To  same  effect  in  McCroskey  v.  Ladd,  06  Cal.  458,  and  Underwood 
^-.  Tew,  7  Wash.  300,  as  to  notes  and  executory  contract  of  sale  of 
;ealty;  and  Shelly  v.  Mikkelson,  5  N.  Dak.  20,  as  to  note  and  bond  for 
('.eed. 

Vendor  cannot  sue  for  purchase  money  after  his  rescission  for  alleged 
breach  by  vendee,  p.  266. 

To  same  effect  in  Merrill  v.  Merrill,  103  Cal.  200,  where  explained, 
but  denying  right  of  vendee  to  lien  on  rescission  by  vendor,  under  sec- 
tion 3050,  Civil  Code;  Sayre  v.  Mohney,  35  Or.  144,  on  point  that  vendor 
cannot  recover  without  tender  of  deed  when  conditions  are  mutual  and 
dependentw 

04  Cal.  260-284.    KAXTFFMAN  ▼.  MAIER. 

Order  Granting  New  Trial  will  be  affirmed  if  sustainable  on  any 
ground  of  error  urged,  though  not  one  specified  by  trial  court;   but 
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where  insuffiisiency  of  evidence  is  made  ground,  and  not  specified  in 
order,  the  evidence  will  not  be  examined,  p.  276. 

To  same  effect  in  Shanklin  t.  Hall,  100  Oal.  28,  sustaining  such  order 
for  errors  at  law  at  trial,  although  based  on  ground  that  decision  was 
against  law;  People  v.  Flood,  102  Cal.  331,  where  insufficiency  of  evi- 
dence was  one  of  the  grounds  urged  and  order  was  general  but  opinion 
thereon  stated  error  in  instructions  as  judge's  reason;  Mills  v.  Oregon 
etc  Co.,  102  Cal.  358,  where  order  contained  several  grounds  for  ruling, 
including  insufficiency  of  evidence;  Galvin  v.  Palmer,  113  Cal.  50,  where 
insufficiency  was  among  grounds  urged  but  order  was  based  alone  on 
errors  of  law;  In  re  Martin,  113  Cal.  481,  where  insufficiency  was  among 
grounds  urged,  but  order  was  general;  Churchill  v.  Floumoy,  127  Cal. 
362,  noted  under  Hayes  v.  Finn,  91  Cal.  391,  Newman  v.  Overland  etc. 
Co.,  132  CaL  74,  People  v.  Ccwiro,  133  Cal.  12,  Siemsen  v.  Oakland  etc. 
Ry.,  134  Cal.  496,  and  Menard  v.  Railway  Co.,  22  Mont.  345,  affirming 
orders;  Rand  v.  Elipp,  27  Mont,  141,  following  rule;  Swett  v.  Gray, 
141  Cal.  69,  applying  rule  in  action  for  seduction;  Simon  Newman  Co. 
V.  Lassing,  141  Cal.  175,  applying  rule  in  unlawful  detainer;  Reno  Mill 
Co.  V.  Westerfield,  26  Nev.  345,  order  merely  directing  new  trial  because 
defendant  was  deprived  of  testimony  if  certain  witness  does  not  af- 
firmatively show  k  was  made  on  one  ground  only. 

Master  is  not  Liable  for  injury  to  servant  from  defective  machinery 
when  not  used  by  latter  in  connection  with  his  employment,  p.  278. 

To  same  effect  in  Kennedy  v.  Chase,  119  Cal.  641,  63  Am.  St.  Rep. 
156,  as  to  injury  to  employee  on  vessel  in  portion  to  which  he  was  not 
required  or  expected  to  go.  Note  citations:  Carter  v.  Oil  Co.,  27  Anu 
St.  Rep.  819,  on  general  subject. 

Expert  Evidence  is  inadmissible  as  to  danger  from  machinery  in  cer- 
tain condition,  p.  280. 

To  same  effect  in  Redfield  v.  Railway  Co.,  112  Cal.  226,  as  to  number 
of  necessary  operators  for  electric  car.  Distinguished  in  Snyder  v.  Holt 
etc  Co.,  134  Cal.  327,  admitting  such  evidence  as  to  sufficiency  of  parts 
of  coupling;  but  cf.  Limberg  v.  Lumber  Co.,  127  Cal.  605,  noted  under 
Sappenfield  v.  Ry.  Co.,  91  CaL  62. 

Instruction  on  Fact  includes  one  as  to  weight  of  evidence,  p.  283. 

To  same  effect  in  People  v.  O'Brien,  96  Cal.  181,  as  to  similar  instruc- 
tion; People  V.  Bonney,  98  Cal.  279,  but  sustaining  instruction  that 
testimony  of  accomplice  should  be  viewed  with  distrust,  when  applied 
to  witness  for  prosecution  (but  see  Mattingly  v.  Pennie,  105  Cal.  523, 
45  Am.  St.  Rep.  93,  holding  occasion  not  a  proper  one  for  instruction 
as  to  discredit  of  evidence  of  verbal  admission  of  party;  and  see,  on 
same  point,  concurring  opinion  in  People  v.  Paulsell,  115  Cal.  14) ;  Peo- 
ple V.  Van  Horn,  119  Cal.  332,  holding  erroneous  instruction  as  to  dis- 
trust of  evidence  of  verbal  admissions  of  party,  but  not  reversible  error 
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when  given  at  appellant's  request;  People  v.  Cuflf,  122  Cal.  591,  dis- 
cussing instruction  as  to  power  of  defendant  to  produce  stronger  evi- 
dence; People  V.  Vereneseneckockockhoff,  129  CaL  503,  and  People  v.  Rod- 
ley,  131  Cal.  288,  holding  instructions  erroneous;  Estate  of  Blake,  136 
Cal.  311,  noted  under  McMinn  v.  Whelan,  27  Cal.  319;  Quint  v.  Dimond, 
147  Cal.  714,  applying  rule  in  action  for  damages  for  destruction  of 
crop  by  sparks  from  harvester;  Wastl  v.  Railroad  Co.,  17  Mont.  217 
(affirmed  in  Knowles  v.  Nixon,  17  Mont.  474),  as  to  instruction  on  cred- 
ibility of  witnesses. 

It  is  Error  to  Give  Instruction  that  Verbal  Evidence  of  defendant's 
admissions  should  be  received  with  caution,  pp.  282,  283. 

Approved  in  People  v.  Moran,  144  Cal.  63,  People  v.  Buckley,  143  Cal. 
891,  and  People  v.  Wardrip,  141  Cal.  231,  232,  all  refusing  to  reverse 
for  refusal  to  give  cautionary  instruction  as  to  oral  admissions  of  de- 
fendant. 

94  Cal.  284-291.    MOlfTGOMERY  ▼.  PACIFIC  ETC.  BUREAU;  28  Am. 

St,  Rep.  122. 

Vendee  is  not  protected  in  rejecting  title  by  opinion  given  him  by 
attorney,  when  erroneous,  p.  290. 

Distinguished  in  Allen  v.  Pockwitz,  103  Cal.  88,  42  Am.  St.  Rep.  101, 
when  contract  made  dependent  on  attorney's  acceptance  of  title. 

Soldier's  Additional  Homestead  may  be  assigned  after  entry,  p.  289. 

See  notes  to  Moffatt  v.  Bulson,  31  Am.  St.  Rep.  197,  on  general  sub- 
ject; and  see  Montague  v.  McCarroll,  10  Utah,  25,  Branes  v.  Poirier, 
64  Fed.  Rep.  19,  and  Webster  v.  Luther,  163  U.  S.  341,  cited  under  Roee 
V.  Lumber  Co.,  73  Cal.  386. 

94  Cal.  291-297.     HEATHMAN  ▼.  HOLMES. 

Homestead.— Statute  is  remedial  and  should  be  liberally  construed, 
p.  296. 

To  same  eflfect  in  Gaylord  v.  Place,  98  Cal.  479,  discussing  exemption 
to  miner  on  insolvency;  Simonson  v.  Burr,  121  Cal.  685,  holding  declara- 
tion sufficient.  Approved  in  Kiesel  v.  Clemens,  6  Idaho,  448,  fact  that 
homestead  is  occupied  partly  as  hotel  does  not  deprive  it  of  benefits 
of  law. 

Homestead  is  not  Dissolved  by  leasing  of  moat  of  residence  building 
for  hotel  purposes,  p.  296. 

Approved  in  Lima  v.  County  Bank,  142  Cal.  247,  prior  use  of  home- 
stead property  as  hotel  does  not  affect  validity  of  homestead  when  all 
business  discontinued  before  homestead  filed;  Estate  of  Levy,  141  Cal. 
649,  651,  entire  holding  composed  of  three  fiats,  one  of  which  was 
occupied  as  residence,  may  be  selected  as  homestead,  and  may  be  set 
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■part  as  probate  homestead.  Distinguished  in  McDowell  v.  Creditors, 
103  Cal.  267,  42  Am.  St.  Rep.  116,  denying  insolvency  homestead  on 
building  principally  used  for  hotel  purposes  at  time  of  insolvency;  but 
aee  In  re  Ogbum,  105  Cal.  98  (where  affirmed)  granting  probate  home- 
stead on  prior  declaration  although  part  of  residence  property  used  by 
spouses  for  business  purposes.  Note  citations:  Cass  etc.  Bank  t. 
Weber,  32  Am.  St.  Rep.  293,  on  general  subject. 

94  Cal.  297-304.    600DLETT  ▼.  ST.  ELMO  INVESTMENT  CO. 

New  Trial  was  ordered  on  reversal  as  to  one  issue,  p.  303. 

Cited  in  Duff  v.  Duff,  101  Cal.  4,  sustaining  power  of  trial  oourt  to 
order  such  new  trial. 

Appeal. — ^Right  to  appeal  from  one  part  of  decree  is  not  waived  by 
acceptance  of  proceeds  of  distinct  part,  p.  303. 

Cited  in  Wishek  v.  Hammond,  10  N.  Dak.  74,  holding  no  waiver  es- 
Ublished;  Male  v.  Harlan,  12  S.  D.  631. 

04  Cal.  304-308.    PEOPLE  y.  NT  SAM  CHUNG;  28  Am.  St.  Rep.  129. 

Once  in  Jeopardy.— Acquittal  of  minor  offense  is  bar  to  second  pros- 
ecution for  same  act  charged  as  higher  offense,  p.  305. 

To  same  effect  in  People  v.  Defoor,  100  Cal.  158,  holding  conviction 
of  assault  under  information  for  assault  to  murder,  a  bar  to  prosecu- 
tion for  same  act  as  mayhem.  Cited  in  People  v.  McDaniels,  137  Cal. 
196,  noted  under  People  v.  Hunckeler,  48  Cal.  331;  Roland  v.  People, 
23  Colo.  287,  holding  direction  of  verdict  of  not  guilty  as  to  one  count, 
pleadable  as  acquittal.  Note  citations:  State  v.  Lee,  48  Am.  St.  Rep. 
214,  on  general  subject. 

94  Cal.  308-313.    PEOPLE  ▼.  FLEinNG. 

Assault  with  Intent  to  Rape  is  not  proved  unless  evidence  shows  set- 
tled purpose  on  part  of  defendant  to  use  all  necessary  force,  but  evi- 
dence of  prosecutrix  alone  is  sufficient  although  not  corroborated,  p. 
312. 

To  same  effect,  on  first  point,  in  People  v.  Stewart,  97  Cal.  240,  but 
h(dding  evidence  sufficient;  People  v.  Kuches,  130  Cal.  568,  holding  tes- 
timony not  convincing  but  affirming  verdict  of  conviction,  and  on  second 
point  in  People  v.  Gardner,  98  Cal.  130,  holding  evidence  sufficient. 
Distinguished  as  to  first  point  in  People  v.  Roach,  129  CaL  34,  and 
held  inapplicable  when  girl  was  below  age  of  consent. 

94  Cal.  314-316.    SELIGMAN  ▼.  ARMANDO. 

Replefvin. — ^Judgment  need  not  be  in  alternative  when  property  «o  in- 
termingled with  other's  as  to  be  indistinguishable,  p.  316. 


94  Cal.  317-3>40  Notes  on  California  Reports.  4262 

To  same  effect  in  Hall  v.  Susskind,  120  Oal.  665,  holding  complaint 
in  trover  sufficient  without  specifying  items  of  property,  when  so  dis- 
persed; Erreea  v.  Meyer,  142  Cal.  311,  upholding  judgment  in  claim 
and  delivery  without  alternative  for  recovery  of  possession  where  de- 
fendant had  disposed  of  nine -elevenths  of  property  and  remainder  waa 
damaged  and  of  little  value. 

94  Cal.  317-321.    TRE6EA  ▼.  OWENS. 

Irrigation  Assessment  under  Wright  Act  is  void  unless  authorised  by 
vote  of  electors,  p.  319. 

To  same  effect  in  Woodruff  v.  Perry,  103  Oal.  613,  enjoining  sale  for 
such  assessment  when  delinquent;  Cooper  v.  Miller,  113  Cal.  245,  but 
holding  fact  of  election  presumed  from  production  of  deed  where  no 
evidence  offered  contra;  Hughson  v.  Crane,  115  Cal.  413,  on  point  that 
bonds  voted  for  one  purpose  cannot  be  used  by  directors  for  another. 

94  Cal.  322.    DEAB  v.  WEINEKE. 

Assessment  of  personalty  not  showing  number,  kind,  amount  and 
quality  is  invalid,  p.  322. 

Approved  in  Savings  and  Loan  Society  v.  San  Francisco,  146  OaL 
680,  arguendo. 

94  Cal.  326-332.    MARTIN  ▼.  CALIFORNIA  CENTRAL  RY.  CO. 

Contributory  Negligence  by  Servant  is  not  necessarily  shown  by  his 
continuance  in  employment  with  knowledge  that  appliances  furnished 
by  master  are  unsafe,  but  this  is  question  of  fact,  p.  330. 

To  same  effect  in  Long  v.  Coronado  etc  Co.,  96  Cal.  273,  but  denying 
recovery  for  accident  caused  by  failure  of  railroad  company  to  provide 
suitable  cars  or  assistants,  when  danger  known  and  not  increased  sinoe 
employment;  and  see  Lee  v.  Railroad  Co.,  101  Cal.  122,  and  Bjorman 
V.  Fort  Bragg  etc.  Co.,  104  Cal.  630,  cited  under  Sanborn  v.  Madera 
etc.  Co.,  70  Cal.  261;  Hennessy  v.  Bingham,  126  Cal.  634,  holding  in- 
struction erroneous;  Limberg  v.  Lumber  Co.,  127  Cal.  602-604,  reversing 
judgment  for  plaintiff  under  facts  stated;  Murdock  v.  Oakland  etc.  Ry. 
128  OaL  27,  reversing  judgment  for  defendant;  Habishaw  v.  Standard 
etc.  Co.,  131  Cal.  432,  noted  under  Sanborn  v.  Madera  etc.  Co.,  70  Cal. 
261;  Northern  Pac.  Ry.  v.  Tynan,  119  Fed.  292,  following  rule;  Merri- 
field  V.  Maryland  etc.  Co.,  143  Cal.  59,  applying  in  action  for  death 
of  minor  employee.  Note  citations:  Greenlee  v.  Railway  Co.,  66  Am. 
St.  Rep.  741,  on  duties  of  railway  as  to  appliances. 

94  Oal.  334-340.     IN  RE  SCHMIDT. 

Probate  Homestead. — ^Value  is  within  discretion  of  court,  but  court 
is  not  bound  by  wishes  of  applicant,  p.  336. 
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To  same  effect  in  first  point  in  In  re  Smith,  99  Cal.  451,  when  value 
exceeded  five  thousand  dollars,  and  holding  immaterial  the  question 
whether  property  was  separate  or  not;  on  second  point  in  Weinreich 
T.  Heneley,  121  Cal.  655,  applying  rule  to  determination  of  parcel  to  be 
set  apart;  dissenting  opinion  in  Estate  of  Adams,  128  Cal.  386,  and  in 
main  opinion  at  page  383,  as  to  object  of  provision;  Hard  wick  v.  Black, 
128  Cal.  674,  noted  under  Mawson  v.  Mawson,  50  Cal.  539. 

94  Cal.  341-346.    MALONE  v.  ROY.    S.  C.  107  Cal.  518,  520. 

Mortgage  includes  deed  absolute  in  form  but  intended  as  security,  p. 
346. 

Cited  in  Peninsular  etc.  Co.  v.  Pac.  etc.  Co.,  123  Cal.  695,  noted  under 
Smith  V.  Smith,  80  Cal.  323.    See  note  31  Am.  St.  Hep.  265. 

M  Cal.  352-353.    IN  RE  WALKERLT. 

Probate  Appeal. — Order  denying  motion  to  vacate  order  disallowing 
executor's  claim  to  extra  compensation  is  not  appealable  as  a  special 
order  made  after. final  judgment,  p.  353. 

To  same  effect  in  In  re  Smith,  98  Cal.  639,  as  to  order  after  judg- 
nent  denying  probate,  permitting  amendment  of  new  trial  statement; 
Iversen  v.  Superior  Court,  116  Cal.  28,  as  to  ex  parte  order  after  dis- 
tribution, compelling  restoration  by  distributees,  and  granting  certiorari ; 
Estate  of  Winslow,  128  Cal.  312,  313,  noted  under  Estate  of  Mont- 
gomery, 55  Cal.  210;  Estate  of  Murphy,  128  Cal.  340;  Estate  of  Frank- 
lin, 133  Cal.  588,  and  Estate  of  Tuohy,  23  Mont.  307,  noted  under  Estate 
of  Callahan,  60  Cal.  232;  Estate  of  Cahill,  142  Cal.  629,  order  refusing 
to  Tacate  order  setting  apart  homestead  to  widow  is  nonappealable. 

94  Oal.  354-367.  SHERSR  y.  SUPERIOR  COURT. 

Justices'  Covxt  Appeal8.^Certiorari  will  be  against  proceedings  of 
superior  court  thereon  only  when  in  excess  of  its  jurisdiction,  and  its 
proceedings  will  be  presumed  regular  when  within  its  jurisdiction  un- 
len  contravening  statutory  prescriptions,  p.  355. 

To  same  effect,  on  first  point,  in  Buckley  v.  Superior  Court,  96  Cal. 
121,  denying  writ  on  erroneous  dismissal  by  it  of  such  appeal;  and  on 
second  point  in  Bullard  v.  McArdle,  98  Cal.  359,  36  Am.  St.  Rep.  179, 
discussing  effect  of  order  vacating  former  order  dismissing  appeal;  Ex 
parte  Stephen,  114  Cal.  280,  in  criminal  appeal. 

94  Cal.  357-362.    McMILLAN  y.  HAYWARD. 

Marriage  of  Executrix  does  not  ipso  facto  terminate  her  authority, 
p.  361. 

To  same  effect  in  Cosgrove  v.  Pitman,  103  CaL  277,  applying  rule  to 
administratrix. 

Statute  of  Limitation. — ^Action  Against  Decedent  on  note  is  barred 
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if  not  brought  within  four  years  from  its  maturity,  nor  one  year  after 
letters  issued,  p.  369. 

To  same  effect  in  Whiteside  v.  Catching,  19  Mont.  396,  eonstruing 
similar  local  statute.  Cited  in  Barclay  v.  Blackinton,  127  CaL  192, 
holding  action  barred  accordingly. 

94  Cal.  362-367.    STEINHART  ▼.  NATIONAL  BANK;  28  Am.  St.  Rep. 
132. 

Payment  by  Check  is  inoperative  unless  so  received  by  express  agree- 
ment, p.  365. 

Cited  in  Dingley  v.  McDonald,  124  Cal.  92,  noted  under  Comptoir  v. 
Dresbach,  78  Cal.  16;  Bonestell  v.  Bowie,  128  Cal.  615,  noted  under 
Welch  V.  Allington,  23  Cal.  322.  See  notes  37  Am.  St.  Rep.  336;  38 
Am.  St.  Rep.  626;  39  Am.  St.  Rep.  782;  48  Am.  St.  Rep.  809. 

94  Cal.  370-376.    KRAUSE  ▼.  SPIEGEL;  28  Am.  St.  Rep.  137. 

Malicions  Prosecution  will  not  lie  for  arrest  on  charge  not  criminal, 
p.  373. 

Denied  in  Minneapolis  etc  Co.  v.  Regier,  51  Neb.  406,  holding  insuffi- 
ciency of  criminal  complaint  not  a  defense  to  the  civil  action.  Note 
citations:  Roes  v.  Hixon,  26  Am.  St.  Rep.  129,  Finn  v.  Frink,  30  Id. 
362,  Satilla  etc.  Co.  v.  Cason,  68  Id.  289,  290;  Tryon  v.  Pingree,  67 
Am.  St.  Rep.  408. 

94  Cal.  376-379.     TN  RE  HEWITT. 

Trust  for  Charitable  Uses  includes  bequest  to  religious  society  for 
missionary  purposes,  p.  378. 

Cited  in  Fay  v.  Howe,  136  Cal.  603,  noted  under  Estate  of  Hinckley, 
68  Cal.  471  See  note  63  Am.  St.  Rep.  256,  266.  Distinguished  in  Har- 
rington V.  Tibbet,  143  Cal.  82,  upholding  sufficiency  of  complaint  for 
malicious  prosecution  in  causing  plaintiff's  arrest  for  obtaining  money 
under  false  pretenses. 

94  Cal.  379-387.    PEOPLE  v.  LEE  YUNE  CH0N6. 

Amendment  of  Verdict  in  form  may  be  ordered  before  verdict  finally 
accepted  or  jury  discharged,  p.  386. 
To  same  effect  in  People  v.  Bidleman,  104  Cal.  615. 

Appeal. — New  Trial  should  be  ordered  on  reversal  in  criminal  case, 
although  not  asked  for,  p.  386. 
To  same  effect  in  State  v.  Herron,  12  Mont.  301,  under  local  statute. 
Once  in  Jeopardy  is  ineffectual  unless  specially  pleaded,  p.  387. 
To  same  effect  in  People  v.  Bennett,  114  Cal.  69,  as  to  prior  acquittal 
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when  only  plea  of  not  guilty  made;  Rebstock  v.  Superior  Court,  146 
Cal.  315,  applying  rule  in  prosecution  against  primary  election  officer 
for  refusal  to  perform  duties  where  he  had  been  witness  for  prosecution 
and  claimed  exemption  under  Penal  Code,  section  64. 

04  GtkL  387-393.    EX  PARTE  GREEN. 

Municipal  Ordinance. — ^Imprisonment  may  be  directed  by  on  failure 
to  pay  fine,  in  addition  to  another  term  of  imprisonment,  p.  390. 

Distinguished  in  People  v.  Brown,  113  Cal.  36,  holding  judgment  of 
imprisonment  under  general  laws  invalid  when  to  satisfy  line,  in  addi- 
tion to  further  judgment  of  imprisonment.  Note  citations:  Richmond 
T.  Dudley,  28  Am.  St.  Rep.  184,  on  ordinances;  Ulrich  v.  St.  Louis,  34 
Id.  379,  on  municipal  powers. 

94  Cal.  393-398.    FRITTS  ▼.  CAMP. 

Venue. — ^Injonction  Suit  which  is  in  effect  an  action  to  quiet  title  to 
easement,  must  be  brought  in  county  of  its  location,  p.  397. 

To  same  effect  in  Pacific  etc.  Club  v.  Water  Co.,  98  Cal.  489,  as  to 
simOar  action  concerning  right  to  use  water  from  spring;  Southern 
Pacific  etc  Co.  v.  Pixley,  103  Cal.  120,  applying  rule  to  action  to  fore- 
close vendor's  lien  on  realty;  Rogers  v.  Cady,  104  Cal.  292,  43  Am.  St. 
Rep.  104,  as  to  action  to  foreclose  mortgage,  and  holding  decree  void 
when  rendered  in  court  of  another  county;  Duffy  v.  Duffy,  104  Cal.  604, 
as  to  acticHi  to  compel  conveyance  of  land,  but  sustaining  subsequent 
right  of  trial  in  another  county  when  by  consent;  Eliot  v.  Whitmore, 
10  Utah,  242,  discussing  form  of  appeal  bond  in  action  regarding  water 
rights;  Konold  v.  Railway  Co.,  16  Utah,  160,  on  point  that  a<jtion  must 
be  dismissed  when  not  brought  in  prescribed  county.  Cited  in  Staacke 
V.  Bell,  125  Cal.  314,  on  point  that  prayer  does  not  necessarily  determine 
nature  of  the  action  in  this  regard;  dissenting  opinion  in  Gibbs  v.  Gibbs, 
26  Utah,  427,  majority  holding  district  court  of  county  in  which  plain- 
tiff in  divorce  suit  resides  has  jurisdiction  of  action  for  adultery  com- 
mitted in  another  county.  Distinguished  in  dissenting  opinion  in  Miller 
&  Lux  V.  Kern  Oo.  Land  Co.,  140  Cal.  135,  majority  holding  action 
for  injuries  to  canal  may  be  brought  in  county  of  principal  place  of 
business  of  corporation  defendant. 

94  Cal.  399-405.    SAN  JOAQUIN  ETC.  CO.  v.  WEST.     S.  C.  see  SAN 
JOAQXTIN  ETC.  CO.  ▼.  BEECHER,  101  Cal.  at  pp.  74,  79. 

Subscriber  to  Capital  Stock  becomes  liable  on  his  subscription  to  the 
corporation  when  formed,  p.  402. 

To  same  effect  in  Marysville  etc.  Co.  v.  Johnson,  109  Cal.  195,  50  Am. 
St.  Rep.  35,  but  denying  liability  when  unauthorized  charge  made  on 
its  prospective  purposes. 
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04  Cal.  406-419.    ESTATE  OF  CARPENTER. 

Will  Contest. — ^Undue  Influence  held  not  shown  by  evidence,  aliter 
as  to  insane  delusions,  p.  411. 

Cited  on  first  subject  in  In  re  Redfield,  116  Cal.  645;  In  re  Wilson,  117 
Cal.  269,  and  Penn  etc.  Co.  v.  Trust  Co.,  83  Fed.  Rep.  897,  ruling  sim- 
ilarly. Cited  in  Estate  of  Black,  132  Cal.  394,  sustaining  instructions 
on  undue  influence  (but  see  Estate  of  Calef,  139  Cal.  675,  holding 
instructions  erroneous) ;  Estate  of  Scott,  128  Cal.  63,  and  Estate  of 
Kendrick,  130  Cal.  365,  holding  no  insane  delusions  shown  by  evidence. 
Note  citations:  People  v.  Hubert,  63  Am.  St.  Rep.  88,  96,  on  insane 
delusions. 

Insanity.— 'intimate  Acquaintance''  within  section  1870,  of  Code  of 
Civil  Procedure  is  one  familiar  with  testator's  temperament  and  habits 
of  mind;  but  question  is  within  discretion  of  court,  p.  415. 

To  same  effect  in  Wheelock  v.  Godfrey,  100  Cal.  584,  holding  wit- 
ness competent;  and  ruling  similarly,  Maroeau  v.  Insurance  Co.,  101 
Cal.  346,  People  v.  Lane,  101  Cal.  516;  In  re  Wax,  106  Cal.  351,  People 
V.  McCarthy,  115  Cal.  258,  and  People  v.  Barthleman,  120  Cal.  14; 
Robinson  v.  Exempt  Fire  Co.,  103  Cal.  6,  42  Am.  St.  Rep.  97,  permitting 
non -expert  testimony  from  intimate  acquaintance  as  to  apparent  health 
of  another;  People  v.  Hill,  116  Cal.  569,  sustaining  rejection  of  witness 
by  trial  court;  Estate  of  Keithley,  134  Cal.  12,  and  Estate  of  Keegan, 
139  Cal.  126,  holding  evidence  properly  admitted;  Estate  of  McKenna, 
143  Cal.  584,  following  rule.  Distinguished  in  Holland  v.  ZoUner,  102 
Cal.  636,  admitting  nonexempt  evidence  of  one  not  an  intimate  acquaint- 
ance as  to  appearance  of  person  as  to  sanity,  (but  see  subsequent  opin- 
ions, 640,  642);  and  see,  also.  People  v.  Arrighini,  122  Cal.  123,  as  to 
similar  evidence;  People  v.  Manoogian,  141  Cal.  596,  held  error  in  mur- 
der case  to  refuse  testimony  of  person  not  intimate  acquaintances  of 
defendant  as  to  observations  of  his  acts  at  various  times  between  a 
severe  injury  to  his  head  and  time  of  homicide. 

Instructions  on  weight  of  evidence  are  erroneous,  p.  417. 
Approved  in  Quint  v.  Dimond,  147  Cal.  714,  applying  rule  in  action 
for  damages  for  destruction  of  crop  by  sparks  from  harvester. 

General  Citation.— MoGorray  v.  O'Connor,  79  Fed.  862. 

Instruction  on  Facts  include  those  as  to  value  of  evidence,  p.  417. 

Cited  in  dissenting  opinion  in  Insurance  Co.  v.  S.  P.  Co.,  125  Cal.  443, 
noted  under  People  v.  Walden,  61  Cal.  588,  Estate  of  Scott,  128  Cal. 
66,  also  cited  below. 

Evidence. — Presumption  in  case  of  willful  suppression  does  not  apply 
to  evidence  excluded  on  objection,  p.  419. 

Cited  in  Thomas  v.  Gates,  126  Cal.  6,  holding  instruction  on  subject 
properly  refused. 
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94  Cal.  420-424.    MOULTON  t.  HARRIS. 

Statute  of  Frauds. — ^Part  Performance  held  shown  by  facts,  p.  421. 

See  note  to  Cutler  v.  Babcock,  29  Am.  St.  Rep.  891,  on  general  sub- 
ject. 

94  Cal.  425-429.    NSALB  ▼.  DEPOT  RAILWAY  CO. 

Parties. — ^Judgment  may  be  rendered  for  both  spouses  in  action  for 
injury  to  wife,  p.  429. 

Cited  in  Williams  v.  Casebeer,  126  Cal.  82,  sustaining  their  joinder 
as  plaintiffs  in  action  for  her  malicious  prosecution;  Paine  v.  San  Ber- 
nardino etc.  Co.,  143  Cal.  658,  following  rule.  See  note  28  Am.  St.  Rep. 
79. 

94  Cal.  432-434.    LOS  ANGELES  ETC.  CO.  ▼.  RUMPP.    S.  C.  104  Cal. 
20,   22, 

94  Cal.  436-437.    HURRAY  y.  COLGAN. 

An  Appropriation  Act,  except  the  general  appropriation  act,  must  be 
for  single  item  of  appropriation,  p.  436. 

Approved  in  SuUivan  v.  Gage,  145  Cal.  771,  holding  void  act  of  1895, 
appropriating  money  to  pay  claims  of  Sullivan  &  Sullivan,  and  Dyer 
and  others. 

94  CaL  443-440.    COOK  y.  SUDDEN. 

Street  Asseaament  cannot  be  levied  upon  property  not  dedicated  aa 
pfublie  street,  p.  444. 

To  same  effect  in  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  Rep.  429,  diaeuM- 
ing  power  of  city  as  to  its  water  front. 

Dedication  is  not  shown  by  mere  marking  of  streets  on  private  unre- 
eorded  map,  p.  444. 

To  same  effect  in  People  v.  Sperry,  116  Cal.  596,  as  to  sales  of  lots 
thereby  with  declaration  to  purchasers  that  streets  were  not  public 
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Contracts  between  Husband  and  Wife  are  subject  to  rules  oontrolling 
transactions  between  trustee  and  cestui,  p.  461. 

To  same  effect  in  Dimond  v.  Sanderson,  103  Cal.  100,  102,  but  hold- 
ing burden  not  cast  on  wife  to  prove  consideration  and  want  of  undue 
Influence  in  suit  no  note  given  her  by  her  husband. 

Amendment  of  cross-complaint  to  conform  to  proofs  is  within  dis- 
eretSon  of  court,  p.  462. 
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Cited  in  Carter  v.  Lothian,  133  Cal.  452,  as  to  like  amendment  of 
complaint  at  dose  of  testimony. 

Second  Marriage  Contracted  while  first  spouse  is  living  is  valid  until 
annulled,  p.  459. 

Approved  in  Estate  of  Harrington,  140  Cal.  247,  wife  marrying  second 
time  after  five  years'  absence  and  reputed  death  of  husband  cannot 
claim  probate  homestead  as  former  husband's  widow  where  second  mar- 
riage not  annulled. 

94  Cal.  465-470.    LANDREGAN  ▼.  PEPPIN. 

Plaintiff  out  of  possession  may  bring  action  to  determine  adverse 
claim  against  defendant  in  possession,  p.  467. 
Approved  in  Reiner  v.  Schroeder,  146  Cal.  416,  following  rule. 

Action  to  Quiet  Title. — ^Jury  Trial  may  be  demanded  when  plaintiff 
is  out  of,  and  defendant  in,  possession,  p.  467. 

To  same  effect  in  Gillespie  v.  Gouly,  120  Cal.  516,  holding  nonsuit 
improperly  granted  therein;  Book  v.  Mining  Co.,  58  Fed.  Rep.  829,  but 
holding  right  to  jury  trial  waived  under  facts,  and  citing  main  case 
further,  pp.  830,  831,  as  to  general  nature  of  action. 

Action  to  Quiet  Title. — Answer  must  set  up  whatever  right  of  pos- 
session he  may  claim,  p.  468. 

Explained  in  Adams  v.  Crawford,  116  Cal.  500,  holding  general  denial 
sufBcient  to  enable  defendant  to  attack  plaintiff's  title.  Cited  in  United 
Ld.  Assn.  V.  Pac.  Imp.  Co.,  139  Cal.  378,  holding  answer  sufficient. 

Judgment  of  Dismissal  on  stipulation  in  ejectment  suit  is  not  bar 
to  motion  for  writ  of  possession,  p.  470. 

To  same  effect  in  Marshall  v.  Otto,  59  Fed.  Rep.  253,  on  point  that 
such  judgment  is  not  bar  to  subsequent  suit  when  showing  on  faoe 
that  controversy  is  not  settled. 

94  Cal.  470-480.    COWDEH  v.  PACIFIC  COAST  S.  S.  Co.;  28  Am.  St. 
Rep.  142. 

Carriers. — ^Discrimination  in  rates  by  is  not  actionable,  p.  475. 
See  note  to  Brundred  v.  Rice,  34  Am.  St.  Rep,  593,  and  Lough  v. 
Outerbridge,  42  Id.  723,  on  general  subject. 

94  Cal.  481-488.     PEOPLE  ▼.  BARRY. 

One  Entering  Store  in  Night-time  During  Business  Hours  through 
public  entrance  with  intention  of  committing  larceny  is  guilty  of  bur- 
glary, pp.  484,  485. 

Approved  in  People  v.  Brittain,  142  Cal.  9,  10,  reafiirming  rule;  State 
V.  Rozum,  8  N.  D.  556. 
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M  Cal.  489-493.    SAN  BERNARDINO  ETC.  CO.  y.  HAVEN. 

Sminent  Domain. — ^Deduction  of  Benefits  does  not  apply  to  case  of 
taking  by  railway,  p.  492. 

To  aame  effect  in  Lewis  y.  Seattle,  5  Wash.  750,  Enoch  y.  Railway 
Oo.,  6  Wash.  401,  cited  under  Railway  Co.  y.  Porter,  74  Cal.  261.  Note 
citations:  Washington  etc.  Co.  y.  Chicago,  37  Am.  St.  Rep.  228,  on 
general  subject. 

94  Cal.  497-502.    PEOPLE  y.  WALLACE. 

Order  of  Commitment  need  not  be  endorsed  on  complaint  or  deposi- 
tions when  regularly  entered  on  magistrate's  docket,  p.  499. 

To  same  effect  in  People  y.  Tarbox,  115  Cal.  61,  sustaining  informa- 
tion filed  thereon.  Cited  in  Mattingly  y.  Nichols,  133  Cal.  334,  noted 
under  People  y.  Wilson,  93  CaL  379;  State  y.  Clark,  4  Idaho,  9,  follow- 
ing rule. 

Information  cannot  be  filed  for  any  crime  except  as  stated  in  com- 
plaint or  order  of  commitment,  p.  QOl. 

To  same  effect  in  People  y.  Christian,  101  Cal.  474,  setting  aside  in- 
formation for  yarianoe  from  complaint  and  order  as  to  name  of  person 
assaulted;  People  y.  Smith,  112  Cal.  335,  but  holding  no  variance  shown 
as  to  person  from  whom  property  taken;  State  y.  Barnes,  3  N.  Dak. 
136,  but  holding  complaint  sufficient  to  sustain  information;  In  re 
Plume,  23  Mont.  42. 

94  CaL  509-515.    PEOPLE  y.  McNAMARA. 

Instruction  should  contain  applicable  principle  of  law  but  no  opinion 
of  court  as  to  any  fact  in  issue,  p.  513. 

To  same  effect  in  People  y.  Van  Ewan,  111  Cal.  152,  holding  as  reyer- 
sible  error  an  instruction  as  to  credibility  of  witness;  Mabb  y.  Stewart, 
133  CaL  565,  noted  under  Morris  y.  Lachman,  68  CaL  109. 

Criminal  Law. — ^Presumption  of  Innocence  does  not  cease  upon  sub- 
mission of  cause  to  jury,  p.  514. 

To  same  effect  in  People  y.  O'Brien,  106  Cal.  105,  holding  instruction 
erroneous;  People  y.  Winthrop,  118  Cal.  92,  but  holding  instruction 
sufficient;  People  y.  Arlington,  131  Cal.  235,  but  sustaining  instruction. 

In  Prosecution  for  Robbery  Testimony  of  Prosecuting  Witness  that 
he  described  robbers  to  police,  and  testimony  of  officer  that  he  arrested 
defendant  on  such  description,  is  inadmissible,  p.  514. 

Approved  in  State  y.  Houghton,  43  Or.  129,  testimony  that  pros- 
ecuting witness  recognized  photograph  of  defendant  as  that  of  person 
whom  he  desired  to  complain  against  is  hearsay. 
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94  Cal.  515-522.    PBNNIS  ▼.  ROACH.    S.  C.  see  IN  RE  BLTTH£»  103 
Cal.  350,  351. 

Executor's  Accoants^ — Order  fixing  attorney's  fees  wiU  be  reversed 
only  for  abuse  of  discretion,  but  quaere  whether  they  may  be  ordered 
paid  to  attorney  directly,  pp.  519,  520. 

To  same  effect,  on  first  point,  in  Watson  v.  Sutro,  103  Cal.  172,  apply- 
ing rule  to  such  allowance  in  partition  suit;  and  on  second  point  in  In 
re  Levinson,  108  Cal.  458,  holding  such  direct  allowance  erroneous.  Cited 
in  Estate  of  Kruger,  123  CaL  394,  noted  under  Gurnee  y.  Maloney,  38 
Cal.  85. 

Attorneys'  Fees  may  be  allowed  to  administmtor  prior  to  his  pay- 
ment of  them,  p.  521. 

Cited  in  EsUte  of  Dudley,  128  CaL  257,  noted  under  In  re  Couts,  87 
Cal.  480. 

94  Cal.  523-520.    IN  RE  FISCHER. 

Chattel  Mortgage,  otherwise  valid,  k  not  invalidated  by  inclusion  of 
property  not  mortgageable,  p.  525. 

To  same  effect  in  San  Francisco  Breweries  v.  Schurtz,  104  Cal.  426, 
sustaining  foreclosure  as  to  real  and  mortgageable  personal  property 
included  therein. 

94  Cal.  526-533.    IN  RE  ROGERS. 

Wills. — Construction  should  be  such  as  to  effectuate  testator's  intent, 
p.  531. 

See  note  to  Dickison  v.  Diddson,  32  Am.  St.  Rep.  170,  on  general  sub- 
ject. 

Legacy  Vests  immediately  although  payable  in  future,  p.  630. 
See  notes  to  Ducker  v.  Bumham,  37  Am.  St.  Rep.  147,  and  Burdis  ▼. 
Burdis,  70  Am.  St.  Rep.  836. 

94  Cal.  533-539.    PLUMMER  r.  SHELDON. 

Highway. — ^Public  User  for  statutory  period  will  establish,  p.  538. 

See  note  to  Whitesides  v.  Green,  57  Am.  St.  Rep.  761,  765,  on  general 
subject. 

94  Cal.  540-543.    WILLIAMS  y.  DENNISON. 

Pleading. — ^Fraud  may  be  shown  by  plaintiff  to  defeat  statute  of 
limitations  set  up  in  answer,  although  not  pleaded  in  complaint,  p.  543. 

To  same  effect  in  Sterling  v.  Smith,  97  Cal.  346,  and  Moore  v.  Copp, 
119  Cal.  433,  cited  under  Grangers'  etc.  Assn.  v.  Clark,  84  Cal.  201.  Note 
citations:  Chicago  etc  Co.  v.  Titterington,  31  Am.  St.  Rep.  48,  on  limi- 
tations. 
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Statement  of  New  Matter  in  Answer  is  deemed  controverted  by  oppo- 
site party,  p.  543. 

Approved  in  Alspaugh  v.  Reid,  6  Idaho,  225,  when  foreign  statute  of 
limitations  is  set  up  in  answer,  judgment  on  pleadings  cannot  be 
rendered. 

04  CaL  546-550.    SALFIELD  t.  SUTTER  ETC.  CO. 

Agent  of  Corporation  can  be  authorized  only  by  due  resolution,  p.  549. 

To  same  effect  in  Bicknell  v.  Mining  Co.,  62  Fed.  Rep.  434,  but  hold- 
ing unauthorized  by  superintendent. 

Authority  of  Agent  Should  be  in  Writing  in  order  to  make  valid 
oontract  for  sale  of  land,  p.  549. 

Approved  in  Nason  v.  Lingle,  143  Oal.  366,  written  contract  by  hus- 
band, made  by  oral  authority  of  wife,  to  exchange  wife's  separate  prop- 
erty for  other  lands,  is  void. 

Agency. — ^Ratification  of  appointment  of  agent  of  corporation  for  sale 
of  land  can  be  made  only  in  form  prescribed  for  original  appointment, 
p.  549. 

To  same  effect  in  Fudickar  v.  Irrigation  Dist.,  109  Cal.  39,  and  Bar- 
ney V.  Pforr,  117  Gal.  58,  on  point  that  party  claiming  under  unsealed 
corporate  deed  must  show  afl&rmatively  its  authorization  or  ratification 
by  resolution  of  board  of  directors;  Blood  v.  La  Serena  etc.  Co.,  113 
CaL  229  (but  see  236),  applying  last  rule  to  mortgage.  Distinguished 
in  DeLino  v.  Jacoby,  96  Cal.  281,  31  Am.  St.  Rep.  206,  as  to  ratification 
by  natural  person. 

Statute  of  Frauds.— Part  Performance  is  not  shown  by  payment  of 
purchase  money,  p.  549. 

See  note  to  Cutler  v.  Baboock,  29  Am.  St.  Rep.  891,  on  general  sub- 
ject. 

94  Cal.  550-557.    PEOPLE  v.  MITCHELL.    S.  C.  100  CaL  328,  329,  334. 

Hearsay  Evidence  includes  register  kept  at  station  showing  time  of 
arrival  and  departure  of  trains,  p.  554. 

Distinguished  in  People  v.  Wong  Chuey,  117  CaL  627,  admitting  evi- 
dence of  train  dispatcher  as  to  time  when  train  due  at  station. 

Impeachment  of  Witnesses  can  be  made  by  party  calling  him,  only 
when  his  evidence  has  been  damaging  to  such  party,  p.  556. 

To  same  effect  in  People  v.  Conkling,  111  Cal.  624,  holding  evidence 
as  to  contradictory  statements  inadmissible;  and  on  same  point  in 
People  V.  Crespi,  115  CaL  56;  State  v.  Burks,  132  Mo.  373,  denying  right 
to  impeach  own  witness  under  facts  stated.  Approved  in  People  v. 
Creeks,  141  CaL  532,  where  witness  has  -failed  to  testify  to  all  that  was 
expected  of  him,  but  gave  no  testimony  against  party  calling  him,  he 
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cannot  be  impeached  by  prior  declarations;  State  v.  Steeves,  29  Oreg. 
105,  discussing  subject  generally. 

94  Oal.  558-562.    YANCY  ▼.  MORTON. 

Mechanics'  Liens — ^Void  Contract. — Oontplaint  against  owner  where 
contract  void  need  contain  no  allegations  of  the  contract  and  its 
invalidity,  p.  560. 

To  same  eflFect  in  Coss  v.  MacDonough,  111  Oal.  667,  holding  no  vari- 
ance shown  between  claim  and  complaint  in  this  regard.  Cited  in 
Macomber  v.  Bigelow,  126  Cal.  12,  sustaining  complaint. 

Mechanics'  Liens. — Contract  is  void  when  plans  and  specifications 
made  part  thereof  are  not  recorded,  p.  561. 

To  same  effect  in  Barker  v.  Doherty,  97  Cal.  10,  Greig  ▼.  Riordan,  99 
Oal.  320,  Wood  v.  Transit  Co.,  107  Cal.  503,  Pierce  v.  Birkholm,  115  Oal. 
661,  cited  under  Willamette  etc.  Co.  v.  College  Oo.,  94  Cal.  229;  White 
V.  Bank,  98  Cal.  168,  but  holding  that  objection  cannot  first  be  made  on 
appeal  when  not  raised  by  pleadings  below;  Kuhlman  v.  Bums,  117  CaL 
472,  holding  contract  wholly  void  therefor. 

Mechanics'  Liens. — ^Last  Payment  may  be  made  within  thirty-five 
days  when  parties  protected  by  terms  of  contract,  p.  561. 

To  same  effect  in  West  Coast  etc.  Co.  v.  Knapp,  122  Cal.  82,  constru- 
ing thirty-five  day  provision  in  statute.  Cited  in  Brill  v.  De  Turk,  130 
Cal.  243,  noted  under  San  Diego  Lumber  Co.  v.  Wooldredge,  90  Cal.  579. 

Partnership. — ^Legality  of  formation  of  cannot  be  attacked  by  one 
who  dealt  with  it  as  such,  p.  560. 

To  same  effect  in  Camp  v.  Land,  122  Cal.  169,  applying  rule  to  for- 
mation and  powers  of  corporation.  Distinguished  in  Frazier  v.  Mur- 
phy, 133  Cal.  96,  noted  under  Wise  v.  Williams,  72  Cal.  546. 

94  Oal.  562.    IN  RE  BARRY. 

Second  Judgment  is  void  if  made  after  final  judgment,  p.  563. 

Cited  in  White  v.  White,  130  Cal.  600,  noted  under  Carpentier  v.  Hart, 
5  Cal.  406. 

94  Oal.  566-568.    IN  RE  WOODS. 

An  Apx>eal  from  Order  Appointing  Administrator  three  hundred  dol- 
lars bond  stays  all  proceedings  upon  order  appealed  from,  p.  567. 

Approved  in  Rohrbacher  v.  Superior  Court,  144  Cal.  633,  on  appeal  by 
pledgor  from  judgment  of  foreclosure  and  directing  sale  of  pledged  prop- 
erty, ordinary  three  hundred  dollar  undertaking  stays  execution. 

Pending  Appeal  from  Order  Appointing  Administrator,  where  pro- 
ceedings are  stayed,  court  may  appoint  special  administrator,  pp.  567, 
668. 
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Approred  in  Estate  of  Heaton,  142  Cal.  118,  pending  appeal  from 
vrder  appointing  administrator,  court  may  order  special  administrator 
to  turn  over  property  to  another  special  administrator. 

Appeal. — Cost  Bond  is  sufficient  to  effect  stay  on  appeal  from  order 
appointing  administrator,  p.  567. 

Cited  in  City  of  Los  Angeles  v.  Pomeroy,  132  Cal.  341,  noted  under 
Root  V.  Bryant,  64  Cal.  183. 

94  Cal.  568-573.    McCOY  y.  SOUTHERN  PACIFIC  CO. 

Fences. — ^Railroad  Company  is  not  liable  to  licensee  of  lessee  for  in- 
jury to  former's  sheep  caused  by  straying  through  opening  made  by 
such  licensor  in  fence  properly  constructed  by  company,  p.  570. 

Approved  in  Walther  v.  Sierra  By.,  141  Cal.  289,  290,  tenant  has  right 
of  action  against  railroad  for  killing  mule  on  right  of  way.  Distin- 
guished in  King  v.  S.  P.  Co.,  109  Cal.  99,  holding  owner  of  goods  in  ware- 
bouse  of  lessee  of  railroad  company  entitled  to  recover  against  com- 
pany for  their  destruction  through  negligent  fire,  irrespective  of  cove- 
nant in  lease  exempting  company  from  liability  to  its  said  lessee. 

94  Cal.  573-675.    PEOPLE  y.  PERINI. 

Seceiying  Stolen  Goods  is  a  felony  or  a  misdemeanor  according  to 
form  of  judgment  of  conviction,  p.  574. 

Cited  in  People  v.  Gray,  137  Cal.  268,  noted  under  People  v.  Cornell, 
16  Cal.  187. 

Reasonable  Doubt. — ^Instruction  is  erroneous  that  casts  burden  of 
pit>ving  innocent  intent  on  defendant,  p.  575. 

Distinguished  in  United  States  v.  Folsom,  7  N.  Mex.  560,  sustaining 
instruction  that  guilty  intent  is  shown  prima  fade  by  commission  of 
act  intentionally. 

94  Cal.  576-581.    BYRNE  v.  BTRNE. 

Parties.— Administratrix  cannot  be  sued  by  herself  personally,  p.  579. 

To  same  effect  in  Phillips  v.  Phillips,  18  Mont.  309,  as  to  suit  to 
establish  claim  against  estate;  and  see  Estate  of  Watkins,  121  Cal. 
328,  denying  his  right  to  set  off  his  individual  claim  against  debt  due 
by  estate  to  its  creditor. 

94  Cal.  588-592.     HUDEPOHL  y.  LIBERTY  HILL  ETC.  CO.;  28  Am. 
St.  Hep.  149. 

Execution  Sale  en  masse  is  merely  voidable,  p.  691. 

To  same  effect  in  Power  v.  Larabee,  3  N.  Dak.  511,  44  Am.  St.  Rep. 
583  (and  note,  686),  holding  right  to  vacate  lost  by  delay.  Cited  in 
Nevada  etc.  Syndicate  v.  Nickel  Co.,  103  Fed.  402,  noted  under  Marston 
Notes  Cal.  Bep.— 268. 
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V.  White,  91  Cal.  37;  Mcux  ▼.  Trezevant,  132  CaL  489,  Buataining  such 
£ale  when  no  injury  was  shown. 

94  Cal.  595-601.    PEOPLE  t.  HALL. 

Declarations  by  another  of  guilt  of  defendant  are  inadmissible  when 
not  dying  declaration,  p.  598. 

To  same  effect  in  Shields  v.  State,  149  Ind.  404,  as  to  stotements  of 
person  alleged  to  have  been  murdered;  State  v.  West,  45  La.  Ann. 
(pt.  2)  930,  as  to  confession  of  another  that  he  had  committed  the 
crime. 

Trial— Misconduct— Address  of  district  attorney  held  not  to  be,  p. 
599. 

ated  in  People  y.  Molina,  126  Cal.  609,  ruling  similarly. 

94  CaL  601-636.    DOUGHERTY  ▼.  AUSTIN. 

Salaries  of  County  Officers  must  be  regulated  by  legislators  alone, 
and  in  proportion  to  their  duties,  pp.  604,  606,  608. 

To  same  effect  in  Green  y.  Fresno,  95  Cal.  332,  sustaining  act  as  to 
fees  of  constables;  People  y.  Johnson,  96  Cal.  474,  475,  holding  uncon- 
stitutional the  delegation  of  su^h  powers  to  superyisors;  and  see  Doherty 
y.  Ransom  Co.,  5  N.  Dak.  4,  holding  similar  statute  yoid  under  local 
constitution;  Welsh  y.  Bramlet,  98  Cal.  221,  holding  unconstitutional 
an  act  substantially  relieying  certain  district  attorneys  theretofore 
elected  from  payment  of  salaries  of  deputies  from  their  own  salaries; 
and  see  on  same  point  concurring  opinion  in  Walser  y.  Austin,  104  Cal. 
130;  (and  see  these  two  cases  discussed  in  Tulare  Co.  y.  May,  118  Cal. 
306);  Dwyer  v.  Parker,  115  Cal.  550,  holding  unconstitutional  an  act 
giving  district  attorney  a  superyisory  power  over  fees  and  bills  of  other 
ofTicers;  Irwin  y.  Yuba,  119  Cal.  690,  denying  right  of  superyisor  for 
extra  compensation  for  attendance  on  anti-debris  convention;  San  Fran- 
cisco y.  Broderick,  125  Cal.  193,  holding  unconstitutional  Statutes  of 
18S0,  page  20,  and  Statutes  of  1891,  page  5;  City  of  Tulare  v.  Hevren, 
120  Cal.  232,  noted  under  Miller  y.  Kister,  68  Cal.  142;  Thom  y.  Los 
An<xoles  County,  136  Cal.  378,  noted  under  Longan  y.  Solano  County, 
65  Cal.  125;  People  v.  \Mieeler,  136  Cal.  655,  denying  right  to  delegate 
power  to  appoint  Agard  v.  Shaffer,  141  Cal.  727,  holding  Political  Code, 
section  3678,  directing  supervisors  to  provide  for  payment  of  extra  clerk 
for  recorder,  is  void;  Butte  Co.  y.  Merrill,  141  Cal.  397,  county  ordinance 
conferring  right  on  tax  collector  to  retain  commission  for  collection  of 
license  taxes,  is  void.  Distinguished  in  Nelson  y.  Troy,  11  Wash.  440, 
441,  445,  sustaining  local  act  as  to  salaries  of  deputy  officers;  and 
Board  y.  Smith,  22  Colo.  540,  as  to  act  appointing  additional  justices 
in  precincts  of  certain  population.     Cited,  also,  in  Orange  County  y. 
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Hjutib,  97  CaL  602,  diBCusaing  effect  of  section  211  of  County  Govern- 
ment Act  of  1887,  on  section  3770,  Political  Code. 

Special  Act  includes  classification  of  counties  made  bases  for  different 
class  of  legislation  to  which  it  is  inappropriate,  pp.  620,  621,  (ooneurring 
opinion). 

To  same  effect  in  Darcy  t.  Mayor,  104  Cal.  645,  646,  648;  Blose  v. 
LewiB,  109  Cal.  497,  498,  Marsh  v.  Supervisors,  111  Cal.  370,  CuUen  v. 
Water  Co.,  113  Cal.  514,  515,  cited  under  Pasadena  v.  Stimson,  91  Cal. 
238;  Mumane  v.  St.  Louis,  123  Mo.  495,  as  to  classification  of  cities 
for  purposes  of  regulation  of  municipal  taxation  for  street  assessments. 
Cited  in  Pratt  v.  Browne,  135  Cal.  652,  noted  under  Pasadena  v.  Stim- 
son, 91  CaL  248;  Humiston  v.  Shaffer,  145  Cal.  197,  198,  services  of 
stenographer  for  district  attorney  are  not  payable  as  claim  against 
county  under  County  Government  Act,  section  228. 

General  Laws  include  County  Government  Act,  p.  632. 

To  same  effect  in  Turner  v.  Siskiyou,  109  Cal.  334,  citing  main  case 
also  on  point  that  ooimties  may  be  classified  only  for  purpose  of  regu- 
lating compensation  of  certain  officials  enumerated. 

94  Cal.  636-641.    HSINLSN  T.  HSILBRON. 

Dismissal  of  Appeal  for  failure  of  proof  of  service  of  notice  fai  faan- 
script  will  be  denied  on  proof  aliunde,  p.  641. 

Cited  in  Bell  v.  Staacke,  137  Cal.  308,  on  point  that  appeal  will  not 
be  dismissed  because  of  matters  occurring  before  the  order  appealed 
from;  Martin  v.  De  Omelas,  139  Cal.  43,  holding  service  of  notice  shown. 

Service  by  Mail  is  ineffectual  unless  statute  is  strictly  followed,  p. 
640. 

Cited  in  In  re  Tracey,  136  Cal.  390,  noted  under  Jordan  v.  Giblin, 
12  Cal.  100. 

Notice  of  Appeal  is  personfdly  served,  although  effected  through  derk 
or  any  messenger,  p.  640. 

To  same  effect  in  Shearman  v.  Jorgensen,  106  Cal.  485,  holding  per- 
sonal service  shown  on  actual  receipt  through  mails. 

Notice  of  Appeal — ^Jurisdiction  depends  upon  fact  and  not  proof  of 
service,  p.  641. 

To  same  effect  in  Hellman  v.  Shoulters,  114  Cal.  158,  applying  rule 
to  question  of  giving  of  notice  on  street  work;  Sutter  Co.  v.  Tisdale, 
128  Cal.  181,  on  point  that  service  may  be  shown  beyond  proof  in  tran- 
script. 

94  Cal.  642-652.    DOLLIVER  ▼.  DOLLIVER. 

Trusts. — Confidential  Relation  exists  between  husband  and  wile,  p. 
646. 
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Cited  in  dissenting  opinion  in  Crawford  v,  Crawford,  24  Ner.  420, 
noted  under  Brison  v.  Brison,  75  Cal.  529. 

Findings. — Omission  of  on  certain  issues  is  not  reversible  error  unless 
record  shows  introduction  of  evidenoe  thereon,  and  that  such  findings 
would  overcome  those  made,  p.  646. 

Cited  in  Roebling's  Sons  Co.  y.  Gray,  139  Cal.  609,  noted  under 
Winslow  V.  Gohransen,  88  Cal.  450;  Reade  v.  Pac.  Supply  Assn.,  40 
Or.  68,  in  action  on  note  against  corporation  finding  that  president,  one 
of  makers,  was  owner  of  majority  of  stock,  though  outside  issues,  is 
harmless  where  judgment  is  supported  by  proper  fijidings. 

General  Citation.— Hall  v.  Otterson,  52  N.  J.  Eq.  630. 

94  CaL  653-664.    DE  FRIEZE  y.  QUINT;  28  Am.  St.  Rep.  151. 

Tax  Deed.T— Recitals  are  merely  prima  facie  evidence  of  yalidity,  pu 
659. 

See  notes  to  Miller  y.  Miller,  31  Am.  St.  Rep.  233,  on  tax  deeds. 

Adyerse  Possession. — ^Essentials  stated,  p.  662. 

Cited  in  Jackson  y.  Simmons,  98  Fed.  772,  holding  proof  of  actual 
possession  insufficient  under  facts  stated;  Faubel  y.  McFarland,  144 
Cal.  720,  one  tenant  in  common  of  mining  claim  cannot,  by  mere  ez- 
clusiye  possession,  acquire  title  of  cotenant. 

General  Citation. — ^Tennessee  etc.  R.  R.  Co.  y.  Linn,  123  Ala.  135. 

94  Cal.  670-676.    IN  RE  LADD. 

Codicil  to  Will  should  not  be  construed  to  disturb  its  dispositions  fur- 
ther than  necessary  to  give  codicil  efifect,  p.  674. 

To  same  effect  in  Estate  of  Layeaga,  119  Cal.  657,  oonstruing  will  and 
codicil  together;  Estate  of  McCauley,  138  C&L  434^  noted  under  Payne 
V.  Payne»  18  CaL  292. 


TOIiTJME  XCV. 


95  Ool.  1-17.    CONSOLIDATED  NATIONAL  BANE  t.  PACIFIC  COAST 
S.  S.  CO.;  29  Am.  St.  Rep.  85. 

TriaL — Reopening  of  Case  for  further  testimony  is  discretionary,  p. 

Id. 

To  same  effect  in  S.  F.  Breweries  v.  Schurtz,  104  CaL  42S,  sustaining 
(as  in  main  case)  order  denying  such  motion. 

95  OO.  17-34.    IN  RX  McDSVITT. 

Will  Conte8t.^Declaration  of  Testator  as  to  his  testamentary  inten- 
tion are  of  no  weight  on  question  of  imdue  influence,  when  soundness 
of  mind  shown,  p.  27. 

Approved  in  Gwin  v.  Gwin,  6  Idaho,  286,  following  rule;  In  re  Lang- 
ford,  106  Cal.  620,  sustaining  will,  also  cited  below;  Estate  of  Arnold, 
147  Cal.  594,  declarations  of  testatrix,  not  part  of  res  gestae  are  ad- 
missible to  show  state  of  mind  of  testatrix  at  time  of  declarations, 
though  inadmissible  to  prove  undue  influence. 

Undue  Influence. — ^Evidence  is  insufficient,  unless  amounting  to  proof 
that  will  was  not  spontaneous  act  of  testator;  and  testamentary  right 
does  not  depend  upon  its  judicious  use,  p.  33. 

To  same  effect  in  In  re  Langford,  108  Cal.  622,  In  re  Bedfleld,  116 
CaL  645,  and  Penn  etc.  Co.  v.  Trust  Co.,  83  Fed.  Rep.  896,  897,  holding 
evidence  insufficient;  In  re  Calkins,  112  Cal.  304,  holding  instruction 
erroneous;  In  re  Wilson,  117  Cal.  269,  also  holding  evidence  insufficient, 
and  citing  main  case  further  (pp.  276,  277)  on  point  that  testator  may 
make  an  ''unnaturar'  will  if  he  so  desires,  and  see  on  last  point  In  re 
Kaufman,  117  Cal.  295,  296;  59  Am.  St.  Rep.  183,  184;  Estate  of  Ken- 
drick,  130  Cal.  365,  372,  and  Estate  of  Black,  132  Cal.  394,  noted  under 
Estate  of  Carpenter,  94  Cal.  406;  Estate  of  Nelson,  132  Cal.  194,  hold- 
ing submission  of  issue  thereon  properly  refused;  Estate  of  Motz,  136 
CaL  563,  and  Estate  of  Gorkow,  20  Wash.  570,  sustaining  wills;  Estates 
of  Tibbetts,  137  Cal.  124,  sustaining  verdict  rejecting  will  in  a  **very 
close"  case;  Holman's  Will,  42  Or.  357,  following  rule;  Estate  of  Don- 
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ovan,  140  Oal.  394,  upholding  will  in  favor  of  second  wife  and  prac- 
tically disinheriting  children;  Estate  of  Dale,  147  Cal.  191,  upholding 
will  though  testator  very  old  and  his  memory  not  very  good;  Estate 
of  Moray,  147  Cal.  506,  508,  upholding  will  of  aged  and  sick  testator 
drawn  by  beneficiary  who  had  long  been  testator's  attorney. 

96  Cal.  39-41.    GREEN  v.  HEBBARD. 

Writ  of  Possession. — ^Appeal  lies  from  order  denying  third  person's 
motion  to  vacate  or  modify,  p.  40. 

To  same  effect  in  Gutierrez  v.  Superior  Court,  106  Cal.  172,  denying 
mandamus  therefor;  Pignaz  v.  Burnett,  119  Cal.  163,  applying  rule  to 
occupants*  motion  to  restrain  sheriff  from  executing  writ  of  assistance. 
Approved  in  Elliott  v.  Superior  Court,  144  Cal.  509,  strangers  to  record 
cannot  review  judgment  by  certiorari;  dissenting  opinion  in  Credits  Com. 
Co.  V.  Superior  Court,  140  Cal.  86,  87,  majority  holding  on  appeal  from 
order  refusing  to  vacate  prior  order  settling  receiver's  account  and  di- 
recting him  to  pay  certain  claims  ordinary  appeal  bond  does  not  stay 
prior  order.  Distinguished  in  Credits  Com.  Co.  v.  Superior  Court,  140 
Cal.  84,  on  appeal  from  order  refusing  to  vacate  prior  order  settling 
receiver's  account  and  directing  him  to  pay  oertain  claims,  ordinary 
appeal  bond  does  not  stay  prior  order. 

95  Cal.  41-48.    NILES  T.  EDWARDS. 

Order  of  Court  is  not  dependent  for  validity  on  fact  of  entry  by 
clerk,  p.  47. 

To  same  effect  in  Von  Schmidt  v.  Widber,  99  Oal.  516,  as  to  order 
signed  and  filed  waiving  bond  on  appeal  by  municipal  officer;  Granger 
V.  Sheriff,  140  Cal.  196,  failure  of  clerk  to  folk>w  Code  of  Civil  Pro- 
cedure, section  958,  does  not  deprive  superior  court  of  jurisdiction  nor 
keep  alive  stay  of  execution. 

95  Cal.  48-57.    REDD  ▼.  MURRT. 

Description  in  Deed  is  sufficient  if  capable  of  identification  by  extrin- 
sic evidence,  p.  52. 

To  same  effect  in  Hubermann  v.  Evans,  46  Neb.  797,  applying  rule 
to  guardian's  petition  for  sale  of  real  estate  when  attacked  collaterally. 

Action  to  Quiet  Title. — Burden  is  on  plaintiff  to  show  ownership  when 
his  allegation  is  denied,  p.  53. 

Cited  in  Butterfleld  v.  Graves,  138  Cal.  158,  holding  demurrers  to 
answers  improperly  sustained. 

95  Cal.  57-63.    VANDERHURST  ▼.  DE  WITT. 

Partnership  does  not  Arise  from  agreement  to  receive  part  of  profits 
as  compensation,  p.  62. 
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To  same  effect  in  Nofainger  v.  Goldman,  122  Cal.  615,  holding  no 
partnership  formed,  under  facts  stated. 

Partnership.— Declarations  of  alleged  copartners  as  to  fact  of  partner- 
ship, made  in  other's  absence,  cannot  bind  latter,  p.  62. 

To  same  effect  in  Salinas  City  Bank  v.  De  Witt,  97  C«d.  79,  in  action 
against  same  defendants. 

95  Cal.  64-75.    KOPP  ▼.  GUNTHER. 

Deed  is  an  instrument  conveying  property,  not  testamentary  in  char- 
acter, p.  74. 

To  same  effect  in  President  etc.  y.  Merritt,  75  Fed.  Rep.  483,  holding 
instrument  a  deed. 

Voluntary  Trust  needs  no  consideration  to  support  it,  p.  74.  See 
notes  to  Williamson  v.  Yager,  34  Am.  St.  Rep.  217,  218,  on  general 
subject. 

95  Cal.  75-77.    PEOPLE  ▼.  LA  RUE. 

Harbor  Commissioners  may  sue  on  wharfinger's  bond,  p.  70. 

Cited  in  People  v.  Pac.  Imp.  Co.,  130  Cal.  448,  as  to  right  io  mu  tor 
ejectment  as  to  property  within  their  jurisdiction. 

06  CaL  78-87.    BLOOD  ▼.  WOODS. 

Toll  RoCds  are  public  roads,  subject  as  such  to  control  of  supenrlsors, 
p.  86. 

To  same  effect  in  Kellett  v.  Clayton,  99  Cal.  218,  further  holding  right 
of  exemption  from  paying  tolls  thereon  not  an  easement;  People  ▼. 
Toll-Road  Co.,  100  Cal.  90,  discussing  sufficiency  of  complaint  in  quo 
warranto  against  de  facto  turnpike  company. 

Toll  Roads. — Snperrisors  cannot  grant  franchise  to  collect  tolls  on 
free  public  road,  p.  86. 

To  same  effect  in  People  y.  Auburn  etc.  Co.,  122  Cal.  340,  discussing 
right  to  collect  tolls  under  extension  under  sections  287,  402,  Civil  Code; 
Carter  v.  Meuli,  122  CaL  369,  but  sustaining  franchise  when  public  high- 
way vacated;  Sears  v.  Tuolumne  Co.,  132  Cal.  170,  noted  under  People 
T.  Davidson,  79  Cal.  166;  Virginia  etc.  Co.  v.  People,  22  Colo.  435.  dis- 
cussing validity  of  transfer  of  franchise  to  new  company,  in  order  to 
extend  its  period.  Distinguished  in  Blood  y.  McCarty,  112  Cal.  565, 
under  Stats.  1893,  p.  359. 

95  Cal.  105-115.    CITY  OF  SANTA  CRTJZ  y.  ENRIGHT. 

Eminent  Domain. — ^Municipal  Corporation  may  exercise,  for  supply 
of  water  to  its  inhabitants,  p.  111. 

To  same  effect  in  San  Frandsco  v.  Eaeman,  98  Cal.  623,  as  to  con- 
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demnation  for  widening  street;  Los  Angeles  y.  Leavis,  110  Gal.  166,  as 
to  condemnation  for  opening  public  street;  Alameda  v.  Cohen,  133  CaL 
10,  as  to  like  action  for  opening  and  widening  streets. 

Water  Appropriation. — ^Burden  is  on  person  contesting  to  show  that 
lands  were  public  lands,  p.  113. 

Cited  in  Cave  t.  Tyler,  133  Cal.  568,  construing  14  United  States  Stat- 
utes at  Large,  253;  and  cf.  Carson  v.  Gentner,  33  Or.  518,  noted  under 
Alta  etc.  Co.  ▼.  Hancock,  85  Cal.  219. 

95  Cal.  116-129.    ALVARADO  ▼.  NORDHOLT. 

Statute  of  Limitation. — Minority  of  heir  does  not  suspend  running 
where  statute  attached  during  lifetime  of  ancestor,  p.  127. 

To  same  effect  in  Castro  v.  Geil,  110  Cal.  297,  52  Am.  St.  Rep.  87, 
holding  subsequent  disabilities  not  to  stop  its  running. 

95  Cal.  129-134.    TATUM  ▼.  ROSENTHAL;  29  Am.  St.  Rep.  97. 

Stockholders  of  Corporation  are  estopped,  in  action  to  call  in  unpaid 
subscriptions,  by  judgment  against  it,  p.  132. 

See  notes  to  Mutual  etc  Co.  y.  Phoenix  etc  Co.,  62  Am.  St.  Rep.  697» 
and  Kelly  ▼.  Clark,  09  Am.  St.  Rep.  697. 

95  Cal.  134-141.    BERRY  ▼.  K0WAL8KT.    S.  C.  29  Am.  St.  Rep.  101. 

Parol  Eyidenoe  is  admissible  to  explain  trade  abbreviation  in  con- 
tract, p.  141. 

Cited  in  Brewer  y.  Horst  etc.  Co.,  127  Cal.  646,  noted  under  Callahan 
y.  Stanley,  57  Cal.  476.    See  note  50  Am.  St.  Rep.  750. 

95  Cal.  142-152.  HOME  FOR  INEBRIATES  y.  REIS. 

Special  Statute. — Repeal  by  general  statute  is  not  effected  by  impli- 
cation, nor  unless  showing  clear  intent  to  repeal,  p.  148. 

To  same  effect  in  Miller  v.  Curry,  113  Cal.  646,  but  holding  repeal 
shown  when  latter  act  clearly  repugnant. 

95  Cal.  152-153.    SPENCE  y.  SCOTT. 

Mortgage  Foreclosure. — ^Undertaking  on  Appeal  will  not  stay  defi- 
ciency judgment  unless  in  amount  requisite  for  stay  bond,  p.  153. 

To  same  effect  in  Gutzeit  y.  Pennie,  97  CaL  487,  holding  bond  for 
costs  and  waste  insufficient. 

95  Cal.  154-160.    JATUNN  ▼.  SMITH. 

Public  Lands.— Railroad  Grant  imder  acts  of  1862  and  1864  operated 
in  praesenti,  p.  159. 
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To  same  effect  in  S.  P.  etc.  Co.  ▼.  Whitaker,  109  Cal.  272,  as  to  grant 
under  act  of  1866,  and  holding  adverse  possession  to  run  from  date  of 
grant,  irrespective  of  subsequent  issuance  of  patent,  and  on  same  point, 
Wood  V.  Water  Co.,  122  Cal.  167. 

Hiacellaneoiis.— ^avanaugh  v.  Whole/,  143  CaL  165. 

115  Cal.  160-170.    TTLES  ▼.  MATRE. 

Tmstee  for  Creditors  may  also  be  a  beneficiary,  p.  167. 

Cited  in  Nellis  v.  Rickfu^d,  133  Cal.  619,  85  Am.  St.  Rep.  229,  on  point 
that  no  merger  necessarily  results  from  such  appointment. 

Same. — ^Administrator  takes  trust  property  subject  to  same  trust, 
p.  168. 

Cited  in  Elizalde  v.  Elizalde,  137  CaL  638,  as  to  trust  under  will,  and 
discussing  rights  of  beneficiary. 

Plaintiff  in  Action  Against  Administrator  to  establish  trust  cannot 
testify  as  to  facts  occurring  prior  to  decedent's  death,  p.  170. 
Approved  in  Rice  v.  Rigley,  7  Idaho,  130,  following  rule. 

Parties. — ^Xhird  Person  may  sue  directly  on  contract  made  for  his 
benefit,  p.  168. 

See  note  to  Linneman  y.  Moross,  89  Am.  St.  Rep.  633,  <m  genera] 
subject. 

95  Cal.  171-184.    BASIISS  ▼.  BARNES. 

Divorce. — ^Eztxeme  Cruelty  may  consist  of  infliction  of  grieyouB  men- 
tal suffering,  under  facts  of  particular  ease,  p.  177. 

To  same  effect  in  Fleming  v.  Fleming,  95  Cal.  434,  29  Am.  St.  Rep. 
126,  sustaining  divorce  imder  facts  stated;  and,  ruling  similarly,  Wolff 
T.  Wolff,  102  Cal.  437,  Smith  v.  Smith,  119  Cal.  187,  further  holding 
impairment  of  health  thereby  not  necessary  to  be  shown;  and  Andrews 
T.  Andrews,  120  Cal.  187,  188,  further  holding  condonation  not  shown; 
Smith  V.  Smith,  124  Cal.  652,  but  holding  complaint  insuflScient;  Crul 
T.  Crul,  130  Cal.  639,  sustaining  a  divorce;  Franklin  v.  Franklin,  140 
Cal.  609,  where  complaint  seeks  divorce  for  alleged  cruelty  and  sets 
forth  specific  acts  of  cruelty,  finding  must  specifically  find  upon  issues 
presented  by  complaint. 

Action  is  not  Dismissed  until  entry  of  judgment  of  dismissal,  p.  174. 
To  same  effect  in  Evans  v.  Johnston,  115  Cal.  183,  sustaining  plea 
of  abatement  after  minute  entry  of  order  of  dismissal. 

Filing  by  Plaintiff  of  Paper  stating  action  is  thereby  dismissed  does 
not  of  itself  operate  as  a  dismissal,  p.  174. 

Distinguished  in  Boyd  v.  Steele,  6  Idaho,  633,  clerk  cannot  defeat 
disraissal  by  neglecting  or  refusing  to  enter  formal  judgment  of  dis« 
missal 
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Applications  for  Continuance  are  addressed  to  sound  discretion  of 
trial  court,  p.  177. 

Approved  in  Estate  of  Kasson,  141  Cal.  39,  applying  rule  in  proceed- 
ing for  determination  of  heirship, 

General  Citation. — ^Mahnken  v.  Mahnken,  9  N.  D.  191. 

95  Cal.  184-206.     ALLEN  y.  ALLEN.    S.  C.  106  Cal  137, 138;  97  Fed.  525. 

Obligation  of  Contract  is  not  affected  by  decision  of  court  oyerruling 
prior  decisions  on  matters  connected  therewith,  p.  199. 

To  same  effect  in  Storrie  v.  Cortes,  90  Tex.  291,  discussing  local  aoU 
as  to  local  assessments  against  homestead  property. 

Subsequent  Legislation  Cannot  Change  Rights  of  parties  to  mortgage, 
p.  197. 

Approved  in  San  Francisco  Say.  Union  v.  Reclamation  Dist.,  144  Cal. 
647,  amendment  of  1899  to  Political  Code,  section  3453,  does  not  au- 
thorize suit  against  reclamation  district  upon  daims  thereto  barred  by 
limitation. 

General  Citation.— Town  of  Weston  y.  Ralston,  48  W.  Va.  190. 

95  Cal.  206-220.    RSAY  ▼.  BUTLER.    S.  C.  128  CaL  335. 

AppeaL — ^Findings  will  be  afl&rmed  on  oonflicting  evidence  even  if  on 
depositions  in  great  part,  p.  214. 

To  same  effect  in  Priest  y.  Brown,  100  Cal.  635,  holding  general  rule 
not  affected  by  reason  of  depositions;  Knox  v.  Moses,  104  Cal.  504, 
where  cause  heard  on  evidence  taken  in  other  cases;  Frace  v.  Brown, 
117  Cal.  328,  stating  general  rule  as  to  conflict  and  reasons  thereof; 
Sheehan  v.  Osbom,  138  Cal.  515,  noted  under  Piorier  v.  Qravel,  88  CaL 
79;  Central  Pacific  Rd.  v.  California,  162  U.  S.  114,  holding  that  court 
bound  by  local  rule. 

In  Ejectment  Plaintiff  Host  Rely  on  strength  of  own  title,  p.  218. 

Distinguished  in  Reay  v.  Treadwell,  140  Cal.  414,  where  plaintiff  re- 
lied on  concealment  by  defendant  of  deposition  in  support  of  plaintiff's 
case  against  him  in  ejectment,  exclusion  of  deposition  is  not  erroneous. 

95  Cal.  220-223.    SPRING  VALLEY  W.  W.  v.  DRINKHOUSE. 

Eminent  Domain. — ^Plaintiff  may  be  let  into  possession  on  payment  of 
award  into  court,  p.  223. 

Distinguished  in  Steinhart  v.  Superior  Court,  137  Cal.  578,  holding 
statute  unconstitutional. 

Appeal. — Restitution  on  reversal  is  discretionary  with  court,  p    222. 
Cited  in  Yndart  v.  Den,  125  CaL  89,  noted  under  Hewitt  v.  Dean, 
91  CaL  617. 
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95  Cal.  224-226.    THIELMAN  r.  SUPERIOR  COURT. 

Attorney  cannot  insist  against  client's  direction  that  action  be  re- 
tained until  payment  of  his  fee,  p.  225. 

Cited  in  Toy  ▼.  Haskell,  128  Cal.  660,  79  Am.  St.  Rep.  71,  but  deny- 
ing right  of  court  to  enter  dismissal  on  stipulation  signed  by  client 
alone;  Gage  v.  Atwater,  136  Cal.  172,  noted  under  People  ▼.  Norton, 
16  Cal.  436. 

General  Citation.— Board  of  Commrs.  of  Sheridan  Co.  y.  Hanna,  9 
Wyo.  376. 

95  Cal.  227-234.    PEOPLE  ▼.  DEVINE. 

Misconduct  of  Attorney  for  prosecution  is  reversible  error,  p.  231. 

To  same  effect  in  People  v.  Wells,  100  Cal.  463,  as  to  continuous  ask- 
ing of  questions  known  to  be  improper.  Approved  in  Allen  v.  United 
States,  115  Fed.  13,  defendant  in  prosecution  for  robbery  cannot  bo 
cross-examined  as  to  his  conduct  during  whole  life  merely  to  show  his 
habits  and  character  prior  to  alleged  offense. 

Larceny. — ^Intent  of  taking  must  have  been  felonious,  p.  228. 
To  same  effect  in  State  v.  Rechnitz,  20  Mont.  493,  holding  instruction 
erroneous. 

Inapplicable  Inatmction  is  reyersible  error  when  tending  to  confuse 
jury,  p.  231. 

To  same  eff<y^  in  People  ▼.  Qleason,  122  OsL  372,  as  to  instruotion 
on  defendant's  credibility. 

95  CaL  234-236.    POX  Y.  SOUTHERN  PACIFIC  CO. 

Motion  for  Noasnit  is  based  on  insufficiency  of  evidenoe  adduced  by 
plaintiff,  p.  235. 

To  same  effect  in  Estate  of  Morey,  147  Cal.  507,  applying  rule  in  will 
contest;  Hopkins  ▼.  Railroad  Co.,  96  Tenn,  437,  discussing  practice  of 
demurrer  to  evidence. 

95  CaL  236-239.    JOYCE  T.  WHITE. 

Contract. — Quantum  Meruit  wiU  lie  where  oompletion  of  performance 
of  entire  contract  prevented  by  defendant,  p.  238. 
See  note  to  Huyett  etc.  Co.  v.  Edison  Co.,  59  Am.  St.  Rep.  283. 

New  Trial. — Specification  that  "court  erred  in  giving  to  the  jury  in- 
structions asked  by  plaintiff,"  is  insufficient,  p.  239. 

To  same  effect  in  Bernstein  v.  Downs,  112  CaL  206,  on  point  that 
general  ezoeptiim  to  instructions  is  insufficient. 
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95  Cal.  239-244.    HILL  y.  BOARD  OF  SUPERVISORS. 

Order  Establishing  Public  Highway  cannot  be  collaterally  attacked 
because  bond  thereon  was  irregularly  approved,  p.  244. 

To  same  effect  in  Hopkins  v.  Contra  Costa,  106  Cal.  570,  as  to  further 
objection  also  of  its  defects  in  form;  but  see  Geary  v.  Board,  107  Cal. 
533,  where  bond  wholly  void,  citing  main  case  on  point  that  mode  is 
measure  of  power. 

96  Cal.  244-248.    DOTY  y.  O'NEIL. 

Instructions  will  be  sustained  if  correct  taken  as  a  whole,  p.  248. 
To  same  effect  in  Stephenson  y.  S.  P.  Co.,  102  Cal.  150,  as  to  instruc- 
tions on  negligence. 

95  Cal.  249-252.     WADDIN6HAM  y.  TUBES. 

New  Trial. — Notice  of  Decision  is  given  by  adyersary*!  notice  of  mo- 
tion for  new  trial,  p.  251. 

To  same  effect  in  Fomi  v.  Toell,  99  Cal.  177,  178,  aa  to  similar  notice, 
and  holding  notice  of  cross-motion  too  late  under  facts. 

95  Cal.  257-262.    TOWNSEND  y.  TUFTS;  29  Am.  St.  Rep.  107. 

Vendee  cannot  recover  deposit  back  because  of  vendor's  failure  to 
tender  deed  on  date  specified  in  contract,  p.  259. 

To  same  effect  in  Scott  v.  Glenn,  98  Cal.  170,  holding  vendor  not  in 
default  because  of  such  failure;  Swain  y.  Jacks,  125  GU.  219,  holding 
complaint  insufficient. 

95  Cal.  262-267.    BROWN  y.  O'NEAL;  29  Am.  St.  Rep.  111. 

Fraudulent  Conveyance. — ^Delivery  and  change  of  possession  must  be 
had  in  case  of  sale  by  co-owner  of  personalty  in  his  sole  possession, 
p.  266. 

To  same  effect  in  Howe  v.  Johnson,  107  Cal.  76,  holding  constructive 
possession  of  farm  not  sufficient  as  to  implements,  et  cetera,  thereon; 
Curtner  v.  Lyndon,  128  Cal.  37,  but  holding  statute  inapplicable  to 
transfer  by  owner  of  his  interest  under  crapping  contract  when  crop 
not  in  his  possession;  and  cf.  Yank  v.  Bordeux,  23  Mont.  205,  as  to 
transfer  of  interest  of  joint  owner  in  property  not  in  his  possession. 

Fraudulent  Conveyance. — ^Invalidity  is  not  confined  merely  to  cred- 
itors at  time  of  sale,  p.  266. 

Cited  in  Banning  v.  Marleau,  133  Cal.  488,  where  held  void  as  to  sub- 
sequent creditors;  In  re  Taylor,  95  Fed.  957,  on  point  that  bankrupted 
trustee  has  title  to  such  property  as  against  the  purchaser. 
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95  Cal.  268-272.    ALISO  WATER  CO.  ▼.  BAKER. 

Condemnation  of  Water  Rights. — "Farming  neighborhood"  must  be  a 
public  one  for  whose  use  property  can  be  taken,  p.  270. 

To  same  efTect  in  Lindsay  etc.  Co.  v.  Mehrtens,  97  Cal.  681,  defining 
term  and  sustaining  right  to  condemn  under  facts. 

Eminent  Domain. — Complaint  is  bad  for  uncertainty  when  not  spe- 
cifically describing  lands  sought  to  be  taken,  p.  271. 

To  same  effect  in  Palmer  v.  liavigne,  104  Cal.  33,  on  point  that  com- 
plaint is  uncertain  and  ambiguous  when  its  allegations  vary  from  at- 
tached exhibit.  Cited  in  City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  613, 
614,  but  holding  descriptions  sufficiently  definite.  Cited  in  Santa  Rosa 
V.  Water  Co.,  138  Cal.  581,  as  proceeding  called  an  "action'';  Helena 
T.  Regan,  26  Mont.  474,  complaint  in  condemnation  of  water  rights  for 
city  water  supply  alleging  that  defendant's  claim  to  be  owners  of  desig- 
nated quantity  of  water  of  stream  for  irrigating  purposes,  in  certain 
eounty,  bad  for  failure  to  describe  landa  and  place  of  diveruon. 

95  GaL  272-278.    WOODWARD  y.  SUPERIOR  COURT. 

Action  for  Partition  is  regulated  by  statute,  p.  276. 

Cited  in  Ryer  t.  Ryer  Co.,  126  CaL  483,  noted  under  Waterman  t. 
Lawrence,  19  CaL  218. 

When  Court  baa  Jvxiadiction  Over  Parties  and  subject  matter  in 
partition  suit,  it  has  power  to  appoint  a  receiver,  p.  276. 

Approved  in  Mesnager  t.  De  Leonis,  140  Cal.  404,  on  collateral  attack 
on  order  of  appointment  of  receiver,  presumptifm  li  in  favor  of  juris- 
diction of  court  to  make  appointment. 

95  Cal.  279-301.    SMITH  v.  WHITTIER. 

Verbal  Stipulation  of  Attorneys  is  valid  if  acted  upon,  although  not 
entered  on  minutes,  p.  288. 

To  same  effect  in  Heame  v.  De  Young,  111  CaL  377,  as  to  admission 
of  defendant's  residence  on  motion  for  change  of  venue;  Reclamation 
District  V.  Hamilton,  112  CaL  609,  as  to  waiver  of  filing  of  prior  orders 
and  stipulations;  McLaughlin  v.  Clausen,  116  CaL  491,  but  holding  court 
justified  in  disregarding  alleged  verbal  stipulation  when  evidence  con- 
flicting as  to  its  making;  Cooper  v.  Gordon,  125  Cal.  302,  on  point  that 
written  stipulation  when  filed  binds  the  parties  to  it;  Coonan  v.  Lo wen- 
thai,  129  Cal.  200,  enforcing  verbal  stipulation  made  at  trial  as  to 
amendment  of  complaint;  Queirolo  v.  Queirolo,  129  Cal.  689,  and  Wall 
T.  Mines,  130  CaL  43,  noted  under  Preston  v.  Hill,  50  Cal.  53;  Beach 
T.  Spokane  etc  Co.,  21  Mont.  186,  on  point  that  order  cannot  be  based 
on  oral  stipulation  whose  existence  is  denied  by  one  party. 
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Negligence  is  the  violation  or  disregard  of  duty  or  obligation  from 
one  to  another,  p.  291. 

To  same  effect,  on  first  point,  in  Baddeley  y.  Shea,  114  Cal.  7,  55  Am. 
St.  Rep.  60,  holding  defendant  not  negligent  in  not  examining  step, 
when  under  no  such  duty  to  plaintiff;  and  on  second  point  in  McGraw 
Y.  Lumber  Co.,  120  Cal.  578,  holding  contributory  negligence  shown 
under  facts,  in  passing  on  dangerous  sidewalk. 

Negligence. — ^Evidence  is  admissible  of  instructions  as  to  use  of  dan- 
gerous machinery  given  to  owners  by  its  builders,  p.  204. 

To  same  effect  in  Pacheco  v.  Judson  etc  Co.,  113  CaL  545,  as  to 
instructions  by  owners  to  others,  showing  knowledge  of  dangerous  char- 
acter of  machinery. 

Negligence. — ^Evidence  is  admissible,  subject  to  right  of  explanation, 
of  willingness  of  one  of  defendants  to  settle  the  claim,  p.  297. 

To  same  effect  in  Bush  v.  Bamett,  96  Cal.  205,  holding  statement 
by  plaintiff  that  s^dent  had  been  unavoidable  not  conclusive  against 
right  of  action.  Cited  in  Liverpool  etc  Co.  v.  S.  P.  Co.,  125  CaL  442, 
admitting  such  offer  when  properly  qualified  by  instructions. 

05  CaL  304-307.    JOHNSON  v.  SWEENEY. 

Verbal  Stipulation  will  not  be  enforced  by  court  when  existence  dis- 
puted by  either  party,  but  alitor  if  undisputed  and  relied  upon,  p. 
306. 

To  same  effect,  on  first  point,  in  McLaughlin  v.  Clausen,  116  Cal.  491, 
affirming  order  accordingly  where  evidence  conflicting;  on  second  point 
in  Crane  v.  Crane,  121  Cal.  100,  vacating  default  judgment  taken  con- 
trary thereto.  Cited  in  Beach  v.  Spokane  etc  Co.,  21  Mont.  186,  noted 
under  Smith  v.  Whittier,  95  CaL  279. 

95  Cal.  311-316.    AMESTOY  v.  ELECTRIC  R.  T.  CO. 

Pleading. — General  Demurrer  will  not  reach  mere  inaccuracies  or  am- 
biguity of  statement  when  necessary  facts  pleaded,  p.  314. 

To  same  effect  in  Alexander  v.  McDow,  108  Cal.  29,  sustaining  com- 
plaint on  note;  Williams  v.  Ashe,  111  Cal.  189  (cited  in  lirsh  v.  Sunder- 
haus,  122  Cal.  310),  ruling  similarly  as  to  complaint  in  replevin  where 
no  demurrer  filed;  MuUally  v.  Townsend,  119  Cal.  52,  ruling  similarly 
as  to  action  on  bond,  where  demurrer  general;  Raskins  v.  Jordan,  123 
Cal.  159,  sustaining  complaint  for  slander;  Bringham  v.  Ejiox,  127  Cal. 
45,  ruling  similarly  in  mechanic's  lien  suit;  Larkin  v.  Mullen,  128  Cal. 
453,  and  dissenting  opinion,  Buckman  v.  Hatch,  139  Cal.  60,  noted  under 
Harnlsh  v.  Bramer,  71  Cal.  155;  Anderson  v.  Bank,  140  Cal.  699,  fol- 
lowing rule;  Investor  etc  Co.  v.  Dobinson,  72  Fed.  Rep.  605,  as  to 
complaint  for  infringement  of  newspaper  title. 
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96  Cal.  317-323.    LATTIN  v.  GILLETTE;  29  Am.  St.  Rep.  116. 

Statute  of  Limitations. — ^Actions  ''founded  upon  instrument  !n  writ- 
ing" does  not  include  action  against  searcher  of  title  for  errors  in  cer- 
tificate, p.  322. 

To  same  effect  in  Thomas  ▼.  Pacific  etc.  Co.,  116  Cal.  141,  as  to  Ten- 
dee's  action  to  recover  back  instalments  on  vendor's  breach  of  written 
executory  contract  for  sale  of  land.  Cited  in  Patterson  v.  Doe,  130  Cal. 
338,  noted  under  Chipman  v.  Morrill,  20  Cal.  130;  Lowe  v.  Ozmun,  137 
CaL  268,  noted  under  Piller  ▼.  S.  P.  R.  R.  Co.,  52  Cal.  42. 

Statute  of  Limitations  begins  to  run  from  time  of  accrual  of  right 
of  action,  p.  319. 

To  same  effect  in  Yore  v.  Murphy,  18  Mont.  346,  as  to  action  for 
conversion;  Lambert  v.  McKenzie,  135  Cal.  103,  noted  under  Gale  v. 
MeDaniel,  72  Cal.  334.  Note  ciUtions:  State  v.  Oil  Co.,  34  AnL  St. 
Rep.  656,  and  Lewey  v.  Coke  Co.,  45  Id.  692,  on  general  subject. 

Searcher  of  Records  is  liable  for  failure  to  use  care  and  skill  in  ex- 
amination thereof,  p.  320. 

Cited  in  Brown  ▼.  Sims,  22  Ind.  App.  321,  72  Am.  St.  Rep.  311,  and 
note,  pages  316-319,  so  ruling  as  to  failure  to  include  existing  lis  pend- 
ens. 

96  Oal.  323-328.    DIMMICK  y.  DIMMICK. 

Marital  Property  acquired  after  marriage  is  presumed  to  be  com- 
munity unless  proved  aliter,  p.  327. 

To  same  effect  in  In  re  Boody,  113  Cal.  686,  687,  and  Davis  v.  Green, 
122  Cal.  367,  cited  urder  Morgan  v.  Lones,  78  Cal.  58.  Cited  in  Rowe 
V.  Hibemia  etc.  Soc,  1^4  Cal.  405,  holding  proof  insufficient  to  show 
bank  deposit  to  have  been  wife's  property. 

Delivery  of  Deed  is  matter  of  intention,  p.  328. 

Approved  in  Tyler  ▼.  Currier,  147  Cal.  34,  where  deed  from  husband 
to  wife  was  acknowledged  and  actually  delivered  unconditionally  by 
her  to  him,  fact  that  he  did  not  record  it  till  after  wife's  death  from 
erroneous  opinion  that  if  he  should  die  first  she  could  destroy  deed  and 
revest  title  in  herself  does  not  affect  delivery.  See  note  53  Am.  St.  Rep. 
553. 

96  CaL  329-333.    GREEN  ▼.  FRESNO  COUNTT. 

County  Government  Act,  section  188,  as  amended  in  1889,  relating 
to  fees  of  constables,  is  not  repugnant  to  constitution,  article  2,  sec- 
tion 6,  p.  332. 

Approved  in  dissenting  opinion  in  Tucker  v.  Bamum,  144  Cal.  272, 
majority  holding  void  County  Government  Act,  section  164,  subdivision 
13,  relative  to  fees  of  justices  of  the  peace. 
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Whether  or  not  compensation  of  officer  is  in  proportion  to  duties  is 
for  legislature  and  not  for  courts,  p.  332. 

Approved  in  dissenting  opinion  in  Millard  v.  Kern  County,  147  Cal. 
688,  majority  holding  void  amendment  of  1901,  to  County  Government 
Act,  classifying  townships  of  Kern  County  in  relation  to  salaries  of 
justices  of  peace  and  constables. 

General  Citation. — ^Harmon  v.  Commissioners,  153  Ind.  77. 

95  Cal.  334-338.    MERRILL  y.  MERRILL.    S.  C.  102  Cal.  317. 

Tender  of  Deed  not  prerequisite  to  suit  for  rescission  where  it  would 
be  unavailing,  p.  338. 

Approved  in  McCowen  v.  Pew,  147  Cal.  312,  applying  rule  where 
vendor  of  option  to  sell  timber  land  sold  timber  prior  to  expiration  of 
option. 

96  CaL  339-343.    POOLE  ▼.  WILBUR. 

On  hearing  motion  for  alimony  pendente  lite  issues  as  marriage  not 
determined,  p.  342. 

Approved  in  Kowakky  y.  Kowalsky,  145  Cal.  395,  applying  rule  in 
action  for  divorce. 

95  Cal.  343-353.    DISFSIIBORFF  y.  HOPKINS. 

Failure  to  Find  upon  issue  is  immaterial  when  such  finding  would 
not  have  affected  judgment,  p.  347. 

To  same  effect  in  Morrison  v.  Stone,  103  Cal.  97,  sustaining  findings 
as  made;  and  Bancroft  Co.  v.  Haslett,  106  Cal.  153,  Moroney  v.  Hellings, 
110  Cal.  221,  and  Haarstick  v.  Fox,  9  Utah,  123,  ruling  similarly.  Cited 
in  Snelgrove  v.  Earl,  17  Utah,  326,  noted  under  Kisling  v.  Shaw,  33 
Cal.  425. 

Pleading. — ^Insufficiency  in  form  or  substance  cannot  be  first  raised 
on  appeal,  when  not  objected  to  below,  p.  348. 

To  same  effect  in  Vanoe  y.  Anderson,  113  Cal.  536,  on  point  that 
defects  in  complaint  may  be  cured  by  answer. 

Wife's  Separate  Property  includes  community  property  given  her  by 
husband,  p.  352.  See  note  to  Abbott  y.  Wetherby,  36  Am.  St.  Rep. 
182,  Michigan  etc.  Co.  v.  Chapin,  58  Id.  495. 

95  Cal.  353-359.    KLAUBBR  y.  SAN  DIEGO  ETC.  CO. 

Specific  Performance  may  be  decreed  where  performance  difilcult  or 
improbable,  but  not  impossible,  p.  358. 

Cited  in  Fresno  etc.  Co.  v.  Fresno  etc  Co.,  126  Cal.  642  (cited  in 
Tuohy  V.  Moore,  133  Cal.  523),  but  holding  nonperformance  of  contract 
not  actionable  in  case  of  impossibility  under  facts  stated;   Quatman 
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T.  McCray,  128  Cal.  291,  noted  under  Liebrand  r.  Otto,  56  Cal.  242; 
Sample  v.  Fresno  etc.  Co.,  129  Cal.  227,  holding  performance  not  excused 
by  pendency  of  injunction  suit;  Wilson  v.  Alcatraz  Asphalt  Co.,  142 
CaL  189,  applying  rule  in  action  for  damages  for  breach  of  oil  contract; 
Malcomson  v.  Mills,  88  Fed.  Rep.  681,  denying  damages  where  perform- 
prevented  by  appointment  of  receiver  for  defendant. 


96  CaL  364-369.    WALL  v.  HBALD. 

Notice  of  Oyermling  of  Demurrer  is  waived  by  presenoe  in  court  when 
order  made,  p.  368. 

To  same  effect  in  Fomi  y.  Yoell,  99  Cal.  178,  and  California  etc  v. 
Baroteau,  116  CaL  189,  cited  under  Mullaly  ▼.  Benevolent  Society,  69 
CaL  559. 

96  CaL  369  371.    CHILDS  y.  LANTESMAN.    S.  0.  103  CaL  at  390,  42 
Am.  St.  Rep.  121. 

95  OaL  374-378.    EX  PASTE  GORDAIT. 

Divorce. — Custody  of  Child  may  be  awarded  although  pleadings  do 
not  allege  fltnees  of  respective  parents  nor  ask  such  custody,  p.  377. 

To  same  effect  in  Gaston  v.  Gaston,  114  Cal.  645,  65  Am.  St.  Rep. 
87,  applying  rule  to  allowance  of  permanent  alimony  without  allega- 
tions on  complaint  as  to  husband's  resources. 

96  CaL  378-385.    CITT  OF  SAlfTA  BASBAKA  y.  ELDRED.    S.  0.  108 

CaL  294. 

Where  parties  proceed  to  trial  in  superior  court  in  tax  ease  brought 
up  on  appeal  from  police  court,  their  is  waiver  of  irregularity  of  pro- 
cedure, p.  381. 

A|^roved  in  Power  v.  Fairbanks,  146  CaL  613,  arguendo. 

Superior  Court  has  Jurisdiction  of  action  involving  validity  of  tax, 
although  irregularly  brought  to  it  by  erroneous  appeal  from  police 
court,  p.  381. 

To  same  effect  in  Hart  v.  Camall  etc.  Co.,  101  Cal.  163  (and  see  S.  C. 
103  Cal.  140),  as  to  appeal  from  justice's  court  in  action  involving  title 
to  realty;  Randolph  v.  Kraemer,  106  Cal.  201,  on  point  that  superior 
court  has  jurisdiction  of  action  under  section  2941,  Civil  Code»  where 
title  put  in  issue;  De  Jamatt  v.  Marquez,  132  Cal.  702,  noted  under 
Ballerino  v.  Bigelow,  90  Cal.  500. 

95  Cal.  386-389.    HIGH  v.  BANE  OF  COMMERCE;  29  Am.  St.  Rep.  12L 
Supplementary  Proceedings. — Objects  stated,  p.  388. 
Cited  in  Herrlich  v.  Kaufman,  99  CaL  275,  on  point  that  such  pro- 
Notes  Cal.  Rep.— 269. 


95  Gal.  390-425  Notes  on  California  Reports.  4290 

ceedings  are  substitute  i<fr  creditor's  biU;  Coffee  v.  Haynes,  124  Cal. 
565,  71  Am.  St.  Rep.  102,  and  note  106,  on  point  that  statute  is  con- 
stitutional; Gleason  v.  Hotel  Co.,  16  Wash.  416,  on  point  that  such 
proceedings  are  proceedings  in  original  action. 

95  Cal.  390-397.  REBMAN  ▼.  SAN  GABRIEL  VALLEY  L.  &  W.  CO. 

Mechanics'  Liens. — Qnantnm  Meruit  will  lie  for  work  or  materials 
although  contract  void  for  non-record,  p.  394. 

Cited  but  held  inapplicable  in  White  v.  Bank,  98  Cal.  168,  discussing 
effect  of  failure  to  file  plane;  Laidlaw  v.  Marye,  133  Cal.  174,  176,  noted 
under  Xellogg  t.  Howes,  81  Cal.  170. 

General  Citation.— Mahnken  v.  Mahnken,  9  N.  D.  101. 

95  Cal.  397-408.    IN  RE  LABIB. 

Marital  Property. — ^Homestead  Entry  by  husband  before  marriage  be- 
comes his  separate  property  when  patented  during  marriage,  p. 
40a. 

To  same  effect  in  In  re  Boody,  113  Cal.  687,  and  Estate  of  Boody, 
119  Cal.  405,  cited  under  Harris  y.  Harris,  71  Cal.  314.  Distinguished 
in  Estate  of  Winslow,  121  Cal.  95,  and  held  inapplicable,  discussing 
effect  of  agreement  between  spouses. 

Probate  Homestead.-— Right  ie  within  discretion  of  court,  p.  408. 
To  same  effect  discussing  creation  and  nature  of  such  homesteada 
generally,  in  Weinreich  v.  Hensley,  121  Cal.  655. 

Abandonment  of  Homestead  must  be  in  statutory  form,  p^  405. 

Cited  in  Freiermuth  v.  Steigleman,  130  CaL  393,  noted  under  Oleason 
▼.  Spray,  81  Cal.  217. 

Bill  of  Exceptions  may  be  amended,  in  proper  eases,  p.  408. 

Cited  in  Baker  y.  Borello,  131  Cal.  617,  noted  under  Flynn  ▼.  Cottle, 
47  Cal.  526. 

95  Cal.  409.    SIEGEL  ▼.  HIS  CREDITORS. 

Discharge  in  Inaolyency  does  not  include  debts  created  by  fraud,  p. 
413. 

Cited  in  Citizens'  etc.  Bank  y.  Rucker,  138  Cal.  610,  noted  under 
Treadwell  y.  Holloway,  46  CaL  648. 

95  Cal.  420-425.    LOS  ANGELES  ETC.  ASSN.  y.  LOS  ANGELES. 

Corporation. — ^Dedication  of  land  to  city  for  public  street  creates  it 
as  such  on  acceptance  and  user,  p.  424. 

To  same  effect  in  People  v.  Eel  River  etc.  Co.,  98  Cal.  670,  on  point 
that  railway  company  can  dedicate  part  of  its  land  as  a  highway. 


4201  Notes  on  California  Reports.  96  Cal.  425-441 

95  CaL  425-430.  PEOPLE  ▼.  VINCENT.  S.  C.  see  149  U.  S.  648,  where 
writ  of  error  dismissed. 

Change  of  Venue  is  within  sound  legal  discretion  of  court,  p.  427. 

To  same  effect  in  Stockton  etc.  Works  y.  Houser,  103  Cal.  380,  sus- 
taining denial  of  motion  based  on  convenience  of  witnesses. 

Jury. — Challenge  to  Panel  cannot  be  made  because  some  of  jurorw 
thereon  were  also  on  former  special  Yenire  dismissed  for  bias  of  sum- 
moning officer,  p.  427. 

To  same  effect  in  People  y.  Durrant,  116  Cal.  196,  as  to  challenge  to 
special  yenire  on  groimd  that  regular  one  had  not  been  exhausted,  as 
to  which  point  see  People  y.  Sehom,  116  Cal.  609,  citing  main  case  in 
support  of  practice. 

Approved  in  People  y.  Saeeser,  142  Gal.  360,  upholding  order  for  spe- 
cial yenire  to  be  summoned  by  qualified  sheriff. 

Inatmction  on  Intoxication  as  a  defense  approved,  p.  428. 

Cited  in  People  v.  Fellows,  122  Cal.  239,  but  holding  other  instruc- 
tions thereon  contradictory.  Cited  in  People  v.  Hill,  123  Cal.  49,  noted 
nnder  People  v.  Belenda,  21  CaL  544;  People  v.  Methever,  132  Cal.  332, 
noted  under  People  v.  Lewis,  36  CaL  533;  People  y.  Nihell,  144  Cal. 
203,  following  rule. 

Act  of  189X,  Amending  Penal  Code,  sections  1217,  1229,  reUting  to 
tfane  and  execution  of  death  penalty  does  not  apply  to  offenses  com- 
mitted prior  to  its  passage,  p.  429. 

Approved  in  In  re  Davis,  6  Idaho,  772,  Session  Laws  of  1899,  page 
340,  amending  Revised  Statutes  of  1887,  regulating  time,  place  and 
manner  of  inflicting  death  penalty,  is  not  applicable  to  past  offense. 

06  OaL  430-436.    FLEMING  y.  FLEMING;  29  Am.  St.  Rep.  124. 

Diroroe. — ^Extreme  Cmelty  may  consist  in  infliction  of  grievous  men- 
tal suffering  alone,  p.  434. 

To  same  effect  in  Andrews  v.  Andrews,  120  CaL  187,  188,  sustaining 
diyorce  to  wife  under  fact.  Cited  in  Smith  y.  Smith,  124  Cal.  052,  and 
Curl  y.  Curl,  130  Cal.  639,  noted  under  Barnes  v.  Barnes,  96  Cal.  171. 
Note  citations.  Reinhard  y.  Reinhard,  66  Am.  St.  Rep.  71,  on  general 
subject. 

Grievous  Mental  Suffering  is  question  of  fact  in  action  for  divorce, 
to  be  determined  from  circumstances,  p.  434. 

Approved  in  Franklin  v.  Franklin,  140  Cal.  609,  where  complaint  in 
divorce  for  cruelty  sets  forth  specific  acts  of  cruelty,  court  must  spe- 
cifically find  upon  issues  of  fact  presented  by  complaint. 

95  Cal.  435-441.     MORE  y.  CALKINS;   29  Am.  St.  Rep.   128.     S.  C. 
Hull  V.  Calkins,  137  Cal.  84. 
Deed  of  Trust  conveys  legal  title  and  authorizes  transmission  of  such 
title  aeoording  to  its  terms,  p.  437. 
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To  same  effect  in  SavingB  etc.  Soc  v.  Burnett,  106  Cal.  628,  and  Sac- 
ramento Bank  v.  Alcorn,  121  CaL  382,  cited  under  Savings  etc  Society 
V.  Deering,  66  Gal.  281.  Approved  in  Bell  v.  Mills,  123  Fed.  28,  power  to 
sell  pledge  may  be  exercised  by  pledgee  after  pledgor's  death;  Muth  v. 
Goddard,  28  Mont,  254,  where  trust  deed  given  as  security  for  debt 
conveys  to  him  legal  title  and  authorizes  him  to  sell  after  default, 
grantor's  death  does  not  affect  trustee's  right  to  sell;  Southern  Bldg. 
etc  Assn,  v.  Mc(}outs,  120  Ala.  622.  Distinguished  in  Brown  v.  Bryan, 
6  Idaho,  16,  trust  deed  executed  to  secure  given  debt  is  mortgage  and 
cannot  be  foreclosed  by  notice  and  sale  under  power  of  sale  in  such 
trust  deed. 

95  CaL  442-443.    FORNI  ▼.  TOELL. 

Appeal— Undertaking.— Stipulation  aa  to  sufficiency  will  estop  re- 
spondent from  attacking  it,  p.  443. 

Cited  in  Springer  v.  Springer,  126  CaL  453,  noted  under  Carey  r. 
Brown,  58  CaL  185. 

95  Cal.  444-446.    BOHNEHT  ▼.  BOHlfERT. 

Statement  on  New  Trial  will  not  be  oonsidered  when  eontaining  no 
specifications  of  error,  p.  445. 

To  same  effect  in  Nye  v.  Railroad  Co.,  97  Cal.  462,  further  holding 
that  notice  of  intention  cannot  be  resorted  to  therefor,  atlhough  appear- 
ing in  transcript;  and  Leonard  v.  Shaw,  114  Cal.  71,  on  same  point; 
Smith  Y.  Smith,  119  Cal.  186,  further  holding  objection  not  removed 
by  discussion  of  alleged  errors  in  respondent's  brief. 

95  Cal.  447-450.    BHOWNLEE  ▼.  RIFFENBUSO. 

Issuance  and  return  unsatisfied  of  execution  Is  condition  preoendent 
to  action  on  bond  for  release  of  attachment,  p.  449. 

Distinguished  in  Rosenthal  v.  Perkins,  12S  CaL  245,  holding  contra 
where  insolvency  proceedings  pending. 

95  Cal.  450-454.    WIEDWALD  ▼.  DODSON. 

Mandamus— Plaintiff.— Petition  for  call  of  special  dleetion,  by  elector 
and  taxpayer,  was  entertained,  p.  451. 

Cited  in  support  of  general  rule  in  Frederick  v.  San  Luis  Obispo, 
118  Cal.  393,  granting  writ  for  election  to  disincorporate.  Denied  in 
State  V.  Beck,  25  Nev.  113,  denying  mandamus  under  facts  stated. 

95  Cal.  454-457.    O'SHEA  ▼.  WILKINSON. 

Parties.— Guardian  should  not  be  joined  with  ward  in  action  concern- 
ing bitter's  rights  alt)ne,  p.  456. 
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To  same  effect  in  Dixon  y.  Gardozo,  106  Cal.  607,  508,  and  Estate  of 
QaUagfaan,  110  GaL  577,  cited  under  Justice  v.  Ott,  87  Cal.  531. 

05  CaL  457-460.    DEHAIL  v.  HORFOSD.    S.  C.  see  LOS  ANGELES  y. 
DEHAIL,  97  CaL  14,  further  construing  ordinance  held  yoid  in  main 


Street  Aasessment  if  yoid  is  not  cured  by  failure  to  appeal,  p.  460. 
C^ted  in  De  Hayen  y.  Berendes,  135  CaL  182,  noted  under  Hewes  y. 
Beis,  40  CaL  263. 

96  Gal.  461-462.    IN  RE  GATES. 

Citstcdy  of  Cliilfl  may  be  denied  mother  when  for  its  best  interests, 
p.  462.  See  note  to  Marshall  y.  Reams,  37  Am.  St.  Rep.  126,  on  general 
subject. 

06  OaL  468-471.    SMITH  y.  CITY  OF  SAN  LUIS  OBISPO. 

Dedication. — ^Acceptance  may  be  shown  by  public  user  without  spe- 
cific municipal  action,  p.  470. 

To  same  effect  in  Hall  y.  Kauffman,  106  Cal.  452,  holding  such  accept- 
ance shown;  Helm  y.  McClure,  107  Cal.  204,  ruling  similarly,  and  fur- 
ther holding  eyidence  of  owner  not  conclusiye  as  to  his  intent  to  dedi- 
cate; Sussman  y.  San  Luis  Obispo  Coimty,  126  CaL  539,  holding  dedi- 
cation of  road  and  bridge  established  imder  facts  stated. 

Dedication. — Payment  of  Taxes  by  owner  of  land  does  not  affect 
dedication  once  made,  p.  468. 

To  same  effect  in  Schwerdtle  y.  Placer,  108  Cal.  596,  ruling  similarly 
as  to  his  erection  of  gates  thereon  when  permission  asked  of  a  super- 
yisor. 

General  Citation^r— Idghtcap  y.  North  Judson,  154  Ind.  46. 

95  CaL  471-475.    PEOPLE  y.  JOHNSON. 

Motion  for  Judgment  on  Pleadings  admits  all  allegations  thereof, 
p.  474. 

To  same  effect  in  McGowan  y.  Pord,  107  Cal.  185,  but  reyersing  such 
judgment  under  facts. 

Officers. — Salaries  cannot  be  regulated  by  superyisors  under  attempted 
delegation  of  power  from  legislature,  p.  476. 

To  same  effect  in  House  y.  Los  Angeles,  104  Cal.  79,  on  point  that 
supervisors  cannot  delegate  powers.  Cited  also  in  Doherty  y.  Ransom 
Co.,  5  N.  Dak.  4,  as  affirming  94  Cal.  601,  q.  v.;  People  v.  Wheeler,  136 
CaL  655,  noted  under  Ford  y.  Harbor  Commrs.  81  Cal.  37. 
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95  Cal.  475-478.    CARTER  v.  BALDWIN. 

No  Variance  Between  Pleading  and  Proof  is  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice,  p.  478. 

Approved  in  Antonelle  v.  Lumber  Co.,  140  CaL  320,  holding  variance 
between  contract  as  pleaded  and  prove^;  cured  by  answer. 

05  Cal.  470-480.  BATES  v.  BABCOCK;  20  Am.  St.  Rep.  133,  see 
BATES  ▼.  CORONADO  ETC.  CO.,  100  Cal.  160. 

Pleading. — General  Demurrer  will  not  reach  mere  defects  in  allega- 
tions, p.  482. 

To  same  effect  in  San  Joaquin  etc.  Co.  y.  Welton,  115  Cal.  4,  sus- 
taining complaint  on  mechanics'  lien;  S.  S.  B.  Co.  ▼.  Bank,  127  Cal. 
247,  sustaining  complaint  in  action  to  enforce  trust. 

Statute  of  Frauds. — ^Partnership  is  creatable  by  parol  to  deal  in  lands, 
p.  487. 

To  same  effect  in  Davenport  v.  Buchanan,  6  S.  Dak.  381,  as  to  sim- 
ilar contract.  Cited  in  Moran  v.  Mclnemey,  120  Cal.  31,  noted  under 
Coward  v.  Clanton,  70  Cal.  23;  note  to  Seymour  y.  Cushway,  60  Am. 
St.  Rep.  063.  Note  citations:  Goldthwaite  v.  Jenney,  48  Am.  St.  Rep. 
65,  on  parol  evidence;  and  see  note  to  Darrow  y.  Calkins,  61  Am.  St. 
Rep.  645,  on  partnership  realty. 

General  Citation. — Smith  y.  Putnam,  107  Wu|.  162. 

05  Cal.  400-403.    ALHAMBRA  ETC.  CO.  y.  RICHARDSON. 
Water  Right.— Judgment  defining,  construed,  p.  401. 
Distinguished  in  Hewitt  y.  Irrigation  Dist.,  124  CaL  100,  oonatruing 

contracts  for  water  supply. 

06  Cal.  404-501.    DUNTON  y.  NILES. 

Coterminous  Land  Owner  is  liable  for  damages  caused  by  his  negli- 
gent excavation,  p.  400. 

See  note  to  Larson  y.  Railway  Co.,  33  Am.  St.  Rep.  468,  on  general 
subject. 

05  CaL  501-500.     MORGAN  y.  SOUTHERN  PACIFIC  CO.     See  Same 
y.  Same,  05  Cal.  515,  20  Am.  St.  Rep.  143. 

Negligence. — ^Verdict  will  not  be  set  aside  as  excessive  merely,  unless 
apparently  given  under  influence  of  passion  or  prejudice,  p.  508. 

To  same  effect  in  Redfield  v.  Railway  Co.,  110  Cal.  286,  sustaining 
verdict  for  fourteen  thousand  dollars  for  death  of  wife  and  mother; 
Clare  v.  Sacramento  etc.  Co.,  122  Cal.  506,  sustaining  two  thousand 
dollar  verdict  under  facts  stated;  Skelton  y.  Pacific  Lumber  Co.,  140 
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CaL  512,  upholding  verdict  for  eighteen  thousand  doUars  in  action  by 
his  wife  and  children  for  death  of  servant;  Engler  v.  Telegraph  Co., 
69  Fed.  Rep.  188,  sustaining  fifteen  thousand  dollar  verdict. 

General  Citation.--Gulf  etc.  Ry.  Co.  v.  Bell,  93  Tex.  634. 

95  Cal.  510-521.    MORGAN  y.  SOUTHERN  PACIFIC  CO.;  29  Am.  St. 
Rep.  143. 

Verdict  ia  Excessive  when  obviously  so  disproportionate  as  to  have 
been  apparently  given  under  influence  of  passion  or  prejudice,  p.  516. 

To  same  effect  in  Fox  v.  Railway,  118  Cal.  68,  62  Am.  St.  Rep.  225, 
as  to  verdict  of  six  thousand  dollars  for  death  of  infant  son. 

Negligence. — ^Damages  for  Death  of  relative  ar«  confined  to  actual 
pecuniary  injury  sustained,  p.  516. 

To  same  effect  in  Pepper  v.  S.  P.  Co.,  106  Cal.  402,  holding  eight 
thousand  dollars  excessive  for  death  of  adult  son;  Lange  v.  Schoettler, 
115  CM.  392,  disallowing  exemplary  damages  for  such  death;  Harrison 
V.  Railway  Co.,  116  Cal.  168,  holding  instruction  on  subject  ambiguous 
and  indefinite;  Green  v.  S.  P.  Co.,  122  Cal.  567,  holding  instruction  erro- 
noua;  Southern  Pacific  Co.  v.  Lafferty,  57  Fed.  Rep.  543,  sustaining  in- 
struction and  verdict  for  administratrix;  In  re  Humboldt  etc.  Assn., 
60  Id.  444,  assessing  damages  in  case  of  deaths  at  sea;  Smith  v.  Railway 
Co.,  6  S.  Dak.  589,  allowing  nominal  damages  only.  Cited  in  Wales  v. 
Pacific  etc.  Co.,  130  Cal.  524,  holding  instruction  erroneous;  Keast  v. 
Mining  Co.,  136  Cal.  261,  sustaining  instruction;  The  Oceanic,  61  Fed. 
363,  364,  citing  main  case  also  as  to  inconclusiveness  of  annuity  tables; 
In  re  California  etc  Co.,  110  Fed.  676,  allowing  merely  nominal  dam- 
ages to  collateral  heirs;  notes  to  Qarrick  v.  Railroad  Co.,  69  Am.  St. 
Rep.  883,  and  Brown  v.  Railway  Co.,  70  Am.  St.  Rep.  676;  The  Daunt- 
less, 121  Fed.  422,  ages  and  expectancy  of  life  of  beneficiaries  who  are 
dependent  in  whole  or  in  part  on  deceased  may  be  considered  in  fixing 
damages  for  wrongful  death.  Distinguished  in  Dyas  v.  Southern  Pac. 
Co.,  140  Cal.  308,  in  action  by  widow  and  children  for  death  it  is  proper 
to  instruct  that  jury  may  consider  loss  of  society,  comfort  and  care 
suffered  by  them  in  death  of  decedent;  The  Dauntless,  129  Fed.  717, 
California  Code  of  Civil  Procedure,  sections  377,  813,  do  not  give  lien- 
on  vessel  for  damages  for  death  resulting  in  collision,  and  suit  in  rem 
in  admiralty  court  does  not  lie  to  recover  such  damages;  Western 
Union  Tel.  Co.  v.  Ferguson,  157  Ind.  76.  Note  citations:  Klepsch  v. 
Donald,  31  Am.  St.  Rep.  944;  Southern  ete.  Co.  v.  Covenia,  62  Id.  316, 
on  general  subject. 

95  CaL  521-523.    BLONBEAU  ▼.  SNYDER. 

Judgment  is  not  Void  because  of  error  in  its  rendition,  where  court 
has  jurisdiction,  p.  523. 

To  same  effect  in  In  re  James,  99  CaL  376,  37  Am.  St  Rep.  63,  sus- 
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taining  judgment  against  collateral  attack,  although  complaint  fatalljr 
defective;  Scamman  v.  Bonslett,  118  Cal.  98,  62  Am.  St.  Rep.  231,  as  in 
main  case,  as  to  personal  judgment  in  foreclosure  suit;  Von  Loben  Sels 
V.  Bunnell,  131  Cal.  494,  sustaining  judgment  on  cross -complaint  where 
all  parties  were  before  the  court;  Le  Mesnager  v.  Variel,  144  Cal.  466, 
action  to  set  aside  judgment  does  not  lie  where  court  had  jurisdiction 
and  defendant  appeared  though  complaint  was  insufficient;  Canadian 
etc.  Co.  V.  Clarita  etc.  Co.,  140  Gal.  677,  where  complaint  prayed  for 
personal  judgment  and  that  it  be  declared  a  lien  on  certain  land,  and 
amended  complaint  asked  for  same  relief,  judgment  limiting  relief  to 
personal  judgment  is  yalid. 

95  Gal.  524-535.    BLANC  ▼.  PAYMASTER  MIinNG  CO.;  29  Am.  St. 

Rep.  149. 

Judgment  Against  Nontcsident  in  personam  is  valid  only  to  extent 
of  property  specifically  seized  by  attachment  therein,  p.  590. 

To  same  effect  in  Brown  v.  Campbell,  100  Cal.  641,  88  Am.  St  Rep. 
316,  holding  attachment  as  levied  sufficient  therefor. 

Corporation. — Service  of  writ  of  attaclmient  on  can  be  made  only  on 
officers  prescribed  by  statute,  p.  531. 

To  same  effect  in  Lonkey  v.  Mining  Co.,  21  Nev.  817,  applying  rule  to 
service  of  summons. 

Fraudulent  Conveyance. — Creditor  of  corporation  need  not  have  re- 
covered judgment  against  it  as  prerequisite  to  attacking  fraudulent 
transfer  to  new  corporation  when  latter  was  merely  a  continuation  of 
former,  p.  532. 

To  same  effect  in  Higgins  v.  California  etc.  Co.,  122  Cal.  376,  apply- 
ing rule  to  transfer  of  leasehold  rights  between  such  corporations.  Ap- 
proved in  Aigeltinger  v.  Einstein,  143  Cal.  614,  creditor  who  has  merely 
levied  attachment  on  land  as  property  of  debtor  subsequent  to  alleged 
fraudulent  conveyance  cannot,  prior  to  judgment,  sue  to  set  conveyance 
aside.  Cited,  also,  in  Bennett  v.  Minott,  28  Greg.  344,  on  point  that 
fraudulent  grantor  is  not  necessary  party  in  action  to  set  aside  convey- 
ance. 

Findings  are  Implied  where  necessary  to  support  judgment  and  ex- 
press findings  waived,  p.  533. 

To  same  effect  in  Rankin  v.  Newman,  107  Cal.  608,  further  holding 
such  implied  finding  not  affected  by  finding  of  probative  facts.  Cited 
in  Pacific  Inv.  Co.  v.  Ross,  131  CaL  10,  where  findings  were  so  waived. 

95  Cal.  535-539.    JEFFERSON  ▼.  HEWITT. 

Fradnlent  Representations  do  not  include  mere  matters  of  opinidi 
as  to  happening  of  future  events,  p.  538. 
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Cited  in  Delano  y.  Jacoby,  96  CaL  282,  31  Am.  St.  Rep.  207,  but  decid- 
ing case  on  other  points. 

06  CaL  641-648.     CHURCHILL  T.  BAUMANN.     8.  C.  104  CaL  370. 

Issue  may  be  Raised  by  inconsistent  affirmative  allegations  in  an- 
swer, p.  545. 

Cited  in  County  of  San  Luis  Obispo  ▼.  Gage,  139  CaL  401,  noted  under 
Miller  Y.  Brigham,  60  CaL  616;  Wbelan  v.  Railway  Co.,  Ill  Fed.  328, 
as  to  saeh  allegations  regarding  heirship. 

Finding  is  Sufficient  and  within  the  issues  that  negatives  an  ayer- 
ment  in  the  answer,  p.  646. 

Cited  in  Dobbs  y.  Purington,  136  CaL  72,  presuming  necessary  facts 
In  support  of  such  finding. 

05  OaL  648-653.    COMBINATION  LAND  CO.  y.  MORGAN. 

Vendor's  Lien  is  good  pro  tanto  against  second  vendee  as  to  amounts 
unpaid  to  his  vendor,  at  time  of  notice  of  such  lien,  p.  552. 

To  same  effect  in  Davis  v.  Ward,  109  CaL  189,  191,  60  Am.  St.  Rep. 
SI,  32,  applying  rule  to  ease  of  notice  of  unrecorded  mortgage. 

06  CaL  563-668.    LILLIS  y.  EMIGRANT  DITCH  CO. 

Judgment  is  Conclusive  as  an  estoppel  only  as  to  same  matters  in 
Issue  determined  in  first  action,  and  which  were  essential  to  its  rendi- 
tion, p.  659. 

To  same  effect  in  Deering  v.  Richardson  etc.  Co.,  109  Cal.  82,  holding 
such  estoppel  not  created  under  facts;  Richardson  v.  Eureka,  110  Cal. 
445,  on  point  that  doctrine  cannot  be  applied  by  inference  or  surmise 
upon  effect  of  judgment;  Crew  v.  Pratt,  119  Cal.  149,  holding  decree 
of  distribution  conclusive  collaterally  as  to  testamentary  trust  con- 
strued therein;  and  see  on  same  point  Goldtree  v.  Allison,  119  Cal.  345; 
McDonald  v.  McCoy,  121  Cal.  65,  holding  recitals  not  estoppel  when 
matters  not  in  issue;  Beronio  v.  Lumber  Co.,  129  Cal.  236,  79  Am.  St. 
Rep.  120,  and  Estate  of  Heydenfeldt,  127  CaL  459,  holding  no  estoppel 
established;  Phelan  v.  Quinn,  130  CaL  378,  noted  under  Taylor  v.  Castle, 
42  CaL  367;  Chapman  v.  Hughes,  134  Cal.  655,  noted  under  McDonald 
v.  Bear  R.  etc.  Co.,  15  CaL  149;  Bank  of  Visalia  v.  Smith,  146  Cal.  403, 
finding  in  foreclosure  suit  as  to  use  of  water  by  virtue  of  shares  of 
stock  upon  which  no  issue  tendered,  does  not  operate  as  estoppel. 

Diversion  of  Water. — ^Judgment  in  action  for  is  not  estoppel  as  to 
respective  water  rights  of  parties,  when  not  purporting  to  determine 
that  question,  p.  565. 

To  same  effect  in  Riverside  etc.  Co.  v.  Sargent,  112  CaL  233,  as  to 
form  of  judgment  in  action  to  determine  conflicting  water  rights;  May- 
berry  V.  Alhambra  etc  Co.,  125  CaL  450,  noted  under  Caperton  y. 
Schmidt,  26  OaL  479. 
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95  Cal.  668-572.    BEALL  ▼.  FISHER. 

Parol  Evidence  is  inadmissible  to  show  oral  negotiations  terminating 
in  written  deed,  p.  670. 

To  same  effect  in  Bradford  etc.  Co.  y.  Joost,  117  Cal.  211,  as  to  agree- 
ment to  protect  security  of  note.  Approved  in  Armington  v.  Steele, 
27  Mont.  20,  evidence  of  contemporaneous  agreement  between  parties  to 
written  sublease  of  mining  claim  that  in  case  sublessors  should  buy  the 
property  lease  would  be  extended  was  inadmissible. 

95  Cal.  672-677.    PHELPS  ▼.  BROWN. 

Vendee  may  recover  instalments  of  purchase  price  paid,  less  actual 
damage  to  vendee,  when  contract  abandoned  or  rescinded,  although  him- 
self in  default,  p.  675. 

To  same  effect  in  Bradford  v.  Parkhurst,  96  Cal.  105,  31  Am.  St.  Rep. 
191;  Joyce  v.  Shafer,  97  C^l.  337;  Shively  v.  Semi-Tropic  etc.  Co.,  99 
Cal.  261;  Foimtain  v.  Semi-Tropic  etc.  Co.,  99  Cal.  683;  Easton  v. 
Cressey,  100  Cal.  78;  Merrill  v.  Merrill,  103  Cal.  293;  Way  v.  Johnson, 
6  S.  Dak.  243;  and  note  42  Am.  St.  Rep.  418,  cited  under  Drew  v. 
Pedlar,  87  Cal.  443.  Cited  in  Clock  v.  Howard  etc.  Co.,  123  CaL  14,  19, 
69  Am.  St.  Rep.  28,  noted  under  Drew  v.  Pedlar,  87  CaL  443. 

Agency. — ^Vendee  may  recover  from  real  estate  brokers  purchase  money 
returned  latter  by  vendor  as  vendee's  agents,  p.  677. 

To  same  effect  in  Wood  v.  Blaney,  107  Cal.  297,  holding  brokers  es- 
topped as  to  vendor  from  denying  receipt  of  part  of  purchase  price. 

95  Oal.  578-581.    POTTER  ▼.  DEAR. 

95  CaL  581-593.    BAINES  y.  BABCOCK;  29  Am.  St.  Rep.  168;  and  see 
BAINES  y.  WEST  COAST  ETC.  CO.,  104  CaL  1. 

Corporate  Stockholder  raay  be  compelled  by  creditor's  suit  to  pay  up 
unpaid  balance  of  subscriptions,  when  all  legal  recourse  against  corpora- 
tion exhausted,  p.  689. 

To  same  effect  in  Potter  v.  Dear,  96  CaL  579,  580,  further  holding 
corporation  not  necessary  party  to  such  suit;  Welch  v.  Sargent,  127 
Cal.  80-84,  noted  under  Harmon  v.  Page,  62  CaL  448;  Walter  v.  Merced, 
126  Cal.  586,  further  holding  action  not  barred  by  section  726,  Code  of 
Civil  Procedure;  San  Joaquin  etc.  Co.  v.  Beecher,  101  CaL  78,  80,  sus- 
taining action  by  corporation  upon  subscriptions  for  calls  made  by 
directors;  Smith  v.  Johnson,  57  Ohio  St.  490,  discussing  practice  imder 
local  statute,  in  such  suit.  Note  citations:  Ladd  v.  Judson,  06  Am. 
St.  Rep.  272,  on  el-editor's  bills. 

Corporate  Stockholder  is  concluded  by  judgment  against  oorporation 
from  asserting  its  rendition  on  contract  ultra  vires,  p.  591. 

To  same  effect  in  Illinois  etc.  Bank  v.  Railway  Co.,  117  CaL  342, 
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holding  company  issuing  trust  bonds  estopped  from  questioning  valid- 
ity of  contract  by  its  grantor  reduced  to  judgment  against  latter;  but 
see  Xickum  v.  Burckhardt,  30  Oreg.  465,  60  Am.  St.  Rep.  829,  holding 
corporation  not  estopped  by  judgment  against  it,  under  facts  stated. 

Stockholders'  Liability  is  confined  to  the  stockholders  of  record,  p. 
693. 

Cit«d  in  Abbott  y.  Jack,  136  Cal.  613,  noted  under  Moore  y.  Boyd, 
74  Cal.  174. 

One  to  Whom  Stock  is  Issued  by  Corporation  and  whose  name  is 
entered  on  books  as  owner  is  liable  to  creditors  as  stockholder,  though 
in  fact  lie  is  pledgee,  p.  593. 

Approved  in  Hurlburt  v.  Arthur,  140  Cal.  110,  applying  rule  to  bank 
stockholder.  Distinguished  in  Welch  v.  Gillelen,  147  Cal.  580,  where 
defendant  never  subscribed  for  stock  he  took  it  as  pledge  and  im- 
mediately demanded  issuance  of  stock  to  him  as  pledgee,  and  it  was 
transferred  to  his  own  name  by  mistake  of  secretary,  temporary  reten- 
tion of  stock  pending  correction  does  not  establish  ratification. 

05  Cal.  594-697.    PEOPLE  ▼.  McNXJLTT. 

Criminal  Appeal  Lies  from  order  after  judgment  of  conviction  fixing 
time  and  place  of  execution,  p.  595. 

To  same  effect  in  People  v.  Ebanks,  117  Cal.  666,  holding  such  order 
not  reviewable  on  appeal  from  judgment  or  order  denying  new  trial; 
and  see  S.  C.  120  CaL  628,  discussing  effect  of  such  appeal;  People  v. 
Dorrant,  119  Cal.  209,  also  cited  below. 

Criminal  Appeal  from  order  fixing  date  for  execution  does  not  stay 
the  execution,  p.  595. 

Cited  and  explained  in  People  v.  Ross,  136  CaL  60,  but  holding  case 
not  authority  as  to  issuance  of  supersedeas. 

Dismissal  of  Appeal  on  motion  will  not  be  granted  on  ground  that 
It  is  frivolous,  p.  595. 

To  same  effect,  denying  motions,  Randall  ▼.  Duff,  104  Cal.  127;  43 
Am.  St.  Rep.  80;  and  see  People  v.  Durrant,  119  CaL  206,  but  see  dis- 
senting opinion,  p.  211. 

95  CaL  598-601.    GUTZEIL  T.  PENlflS. 

Foreign  Insurance  Company. — Statutes  as  to  designation  of  local  agent 
construed,  p.  600. 

Cited  in  State  v.  Rotwitt,  17  Mont.  52,  construing  local  statutes  on 
subject. 

95  Cal.  601-605.    RECLAMATION  DISTRICT  v.  GRAY. 

Reclamation  District — ^Validity  of  organization  cannot  be  collaterally 
attacked  in  action  to  recover  assessments,  p.  604. 
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To  same  effect  in  Swamp  Land  Dist.  v.  Silver,  98  Cal.  53,  further 
holding  assessment  valid  as  levied;  Quint  v.  Hoffman,  103  Cal.  507, 
applying  rule  to  irrigation  district  under  Wright  Act;  and  Miller  v. 
District,  85  Fed.  Rep.  698,  as  to  similar  proceedings;  People  v.  Irriga- 
tion Dist.,  128  Cal.  485,  noted  under  People  v.  La  Rue,  67  Cal.  530; 
People  V.  Levee  Dist.,  131  Cal.  31,  noted  under  People  v.  Reclamation 
Dist.,  53  Cal.  346;  Glide  v.  Superior  Court,  147  Cal.  25,  prohibition  lies 
to  prevent  superior  court  from  proceeding  with  suit  to  enjoin  super- 
visors from  acting  on  petition  to  organize  reclamatwn  district. 

General  Citation.— Tulare  Irr.  Diat.  y.  Shepherd,  185  U.  S.  16. 

96  CaL  606-615.    BALL  ▼.  K£HL. 

Prescription  u  to  Water  Sighta  cannot  be  acquired  when  user  was 
under  license,  p.  618. 

To  same  effect  in  Wimer  v.  Simmons,  27  Oreg.  19,  60  Am.  St.  Rep. 
697,  holding  no  prescription  established,  and  Union  etc.  Co.  v.  Dang- 
berg,  81  Fed.  Rep.  91,  ruling  similarly. 

Adverse  Possession  is  defeated  by  its  interruption,  p.  613. 
Cited  in  Bree  v.  Wheeler,  129  Cal.  147,  noted  under  American  Go.  t. 
Bradford,  27  Cal.  368. 

95  Cal.  615-625.    SOUTHERN  PACIFIC  R.  R.  CO.  ▼.  DTJPOUR. 

Percolating  Waters  belong  to  owner  of  soil  and  are  part  thereof, 
p.  620. 

To  same  effect  in  Gold  v.  Eaton,  111  Cal.  644,  52  Am.  St.  Rep.  204, 
holding  rule  not  dependent  on  nature  of  soil,  and  sustaining  owner's 
right  to  divert;  Metcalf  v.  Nelson,  8  S.  Dak.  89,  59  Am.  St.  Rep  747, 
sustaining  complaint  for  taking  of  such  waters;  Sullivan  v.  Northern 
ete.  Co.,  11  Utah,  441,  discussing  conflicting  rights  of  discoverer  of 
waters  and  subsequent  locator  on  the  land;  but  see  Bniening  v.  Dorr, 
23  Colo.  200,  denying  owner's  right  to  divert  to  prejudioe  of  prior 
appropriator  of  spring  fed  thereby.  Cited  in  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  635;  Boyce  v.  Cupper,  37  Or.  260;  Irrigation  Co.  v. 
Michaelson,  21  Utah,  267,  81  Am.  St.  Rep.  692;  Crescent  ete.  Co.  v.  Min- 
ing Co.,  17  Utah,  456,  70  Am.  St.  Rep.  817;  Case  v.  Hoffman,  100  Wis. 
327,  and  Copper  King  v.  United  States,  112  Fed.  992-994,  noted  under 
Hanson  v.  McCue,  42  Cal.  306,  43  Cal.  178;  note  to  Wheelock  v.  Jacobs, 
67  Am.  St.  Rep.  669-672;  Cardelli  v.  Comstock  T.  Co.,  26  Nev.  297, 
where  all  waters  flowing  through  tunnel  are  derived  from  drainage, 
tunnel  is  not  natural  stream  and  waters  are  not  appropriatable ;  Bros- 
nan  v.  Harris,  39  Or.  150,  prior  appropriator  of  spring  will  be  protected ; 
Deadwood  Cent.  R.  R.  v.  Barker,  14  S.  Dak.  567,573,  where  plaintiff's 
predecessor  occupied  land  prior  te  its  entry  as  townsite  and  excavated 
tunnel  into  defendant's  land,  appropriation  of  percolations   found  in 
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tunnel  while  land  was  part  of  public  domain  does  not  give  prescriptive 
right  therein.  Distinguished  in  Katz  v.  Walkinshaw,  141  Cal.  130,  132, 
140,  owner  of  artesian  well  in  artesian  belt,  waters  of  which  are  needed 
for  irrigation,  may  restrain  diversion  of  percolating  waters  by  another 
owner  for  purpose  of  conveying  waters  to  distant  lands  for  sale. 

General  Citation.— <;opper  King  v.  Wabash  Mining  Co.,  114  Fed.  992, 
993;  Gilbert  v.  Stephens,  6  Okla.  689;  Miller  ▼.  Black  Rock  Springs  Imp. 
Co^  99  Va.  767. 

95  Cal.  626-629.    CHUHCH  ▼.  SHAMSXIN. 

Arbitration. — ^Decision  is  conclusive  In  absence  of  fraud,  p.  628. 

To  same  effect  in  Electric  etc.  Co.  ▼.  Elder,  116  Ala.  162,  construing 
contract  for  boring  of  well. 

Where  Parties  to  Contract  fix  on  an  umpire  and  agree  to  abide  by 
hia  decision,  neither,  without  consent  of  other,  can  withdraw  question 
of  performance  from  arbiter,  p.  628. 

Approved  in  dissenting  opinion  in  Simmons  v.  Zimmerman,  144  Cal. 
264,  majority  holding  contract  granting  exclusive  option  to  purchaser 
and  his  heirs  and  assignB,  and  making  purchaser  exclusive  judge  of  titto 
is  assignable. 

General  Citation.— Abercrombie  v.  Vandiver,  126  Ala.  532. 

•5  Cal.  630-635.    GUIDERT  t.  GSSEH. 

Parol  Evidence  is  admissible  of  collateral  parol  agreement  not  inooii- 
sistent  with  nor  qualifying  any  terms  of  written  contract,  p.  635. 

To  same  eftwt  in  Sivers  t.  Sivers,  97  ObA,  521,  as  to  agreement  fixing 
time  for  payment  under  written  contract  silent  on  subject;  Bradford 
ete.  Co.  T.  Joost,  117  Cal.  210,  but  rejecting  such  evidence  as  varying 
terms  of  writing;  dissenting  opinion  in  Gardiner  v.  McDonough,  147  Cal. 
327,  majority  holding  written  contract  for  sale  of  "500  sax  Bayo  more 
or  less  at  $3.60  per  100,"  cannot  be  varied  by  parol  evidence  that  sale 
was  by  sample.  Note  citations:  Durkin  ▼.  Cobleigh,  32  Am.  St.  Rep. 
441,  on  general  subject. 

Amendment  of  Answer  at  trial  may  be  made  conditional  where  plain- 
tiff taken  by  surprise,  p.  633. 

Cited  in  Marr  v.  Rhodes,  131  CaL  270,  holding  amendment  improperly 
refused;  Crosby  v.  Clark,  132  Cal.  8,  noted  under  Stringer  v.  Davis,  30 
C^l.  321;  Carter  v.  Lothian,  133  Cal.  452,  noted  under  Jackson  ▼.  Jack- 
son, 94  Cal.  446. 

95  Cal.  640-644.    PEOPLE  ▼.  CHOYNSEL 

Instruction  upon  Facts  is  reversible  error,  p.  643. 

To  same  effect  in  People  v.  Van  Ewan,  111  Cal.  152,  bolding  erroneous 
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as  given  an  instruction  as  to  defendant's  credibility.     CSted  in  People 
V.  Gompton,  123  Cal.  409,  noted  under  People  ▼.  Eckert,  16  Cal.  111. 

95  Cal.  644-646.    SBLLICK  v.  DE  CARLOW. 

Appeal. — Cost  Bill  may  be  stricken  out  if  filed  prematurely;  and 
semble  that  appeal  does  not  lie  from  order  denying  motion  to  strike 
out,  made  after  judgment,  when  for  less  than  three  hundred  dollars, 
p.  645. 

To  same  effect  on  second  point  in  Hotchkiss  v.  Smith,  108  Cal.  287, 
on  point  that  costs  are  waived  if  not  claimed  aooording  to  statute;  on 
second  point  in  Fairbanks  v.  Lampkin,  99  Cal.  429,  dismissing  such 
appeal.  Cited  on  second  point  in  Southern  Cal.  Ry.  Co.  v.  Superior 
Court,  127  Cal.  419,  noted  under  Oullahan  v.  Morrisey,  78  CaL  297. 

95  OaL  646-650.    DUSY  v.  PRUDOM. 

TziaL — ^Notice  of  setting  cause  for  is  not  necessary,  p.  648. 

To  same  effect  in  Bell  v.  Peck,  104  Cal.  38,  and  Yancey  ▼.  National 
ete.  Assn.,  122  CaL  678,  cited  under  Eltzroth  v.  Ryan,  91  CaL  584. 

Mechanics'  Liena. — ^Judgment  need  not  decree  that  land  ordered  sold 
is  all  necessary  for  convenient  use,  et  cetera,  when  oomplaint  and  find- 
ings so  state,  p.  649. 

To  same  effect  in  Sachae  v.  Auburn,  95  Cal.  650,  sustaining  judgment, 
although  there  was  neither  such  allegation  nor  finding. 

06  Cal.  650-651.    SACHSE  ▼.  AUBURN. 

Meehaaics'  Liens.— Judgment  will  be  presumed  to  state  aoenrately 
the  amount  of  land  necessary  for  convenient  use,  et  cetera,  in  absence  of 
evidence  contra,  p.  651. 

To  same  effect  in  Ward  v.  Crane,  118  CaL  680,  sustaining  judgment 
following  undenied  allegationa  of  oomplaint  where  no  evidence  intro- 
duced. 

95  CaL  652-654.    WILLIAMSON  v.  CUMMIN6S  ETC.  CO. 

Vacation  of  Default  Judgment  is  in  discretion  of  court,  p.  653. 

To  same  effect  in  Morton  v.  Morton,  117  Cal.  446,  afiSrming  order 
denying  motion  in  divorce  suit. 

95  CaL  654-656.    PEOPLE  ▼.  AH  SING. 

Information. — ^Defect  in  Form  of  allegation  is  immaterial  if  defendant 
not  prejudiced  thereby,  p.  656. 

To  same  effect  in  People  v.  Eppinger,  109  Cal.  297,  as  to  error  in  min- 
ute entry  as  to  nature  of  charge. 
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Witnesses. — ^Falsus  in  nno  falsus  in  omnibus,  p.  656. 
Cited  in  People  v.  Lon  Yeek,  123  OaL  247,  noted   under   People    v. 
Treadwell,  69  Cal.  226. 

96  Cal.  657-660.    PEOPLE  T.AH  SING. 

Dismissal  of  Information  because  not  filed  within  thirty  days  after 
commitment  will  be  denied  where  papers  not  yet  returned  by  commit- 
ting magistrate,  p.  658. 

Cited  in  People  y.  Wickham,  113  OaL  285,  on  point  that  information 
may  be  filed  before  such  return. 

Perjury. — ^Materiality  of  alleged  false  testimony  must  be  alleged  and 
proved,  p.  659. 

Distinguished  in  People  t.  Lem  Tou,  97  Cal.  230,  holding  question 
of  materiality  one  of  law  for  oourt. 

To  Constitute  Perjury,  Testimony  must  have  been  false  and  material 
to  issue  on  trial,  p.  660. 

Approved  in  Bank  v.  Elevator  Co.,  UN.  Dak.  288,  upholding  instruc- 
tion on  credibility  of  witnesses  who  have  testified  falsely. 

05  CaL  666-671.    PEOPLE  t.  LEE  KONG;  29  Am.  St.  Rep.  165. 

Assault  with  Intent  to  o(»nmit  and  attempt  to  commit  murder,  dis- 
tinguished, p.  669. 

Cited  in  People  v.  Gardner,  98  Cal.  129,  applying  distinction  to  rape 
case;  People  v.  Christian,  101  Cal.  474,  discussing  form  of  information; 
People  V.  Bums,  138  Cal.  160,  on  point  that  section  664,  Penal  Code, 
creates  crime  of  attempt  to  commit  robbery.  Note  citations:  State  v. 
Herron,  33  Am.  St.  Rep.  580,  on  assault. 

An  Assault  necessitates  an  unlawful  attempt  coupled  with  present 
ability  to  accomplish  the  act  intended,  p.  670. 

Approved  in  People  v.  Wells,  145  Cal.  140,  upholding  admission  of 
evidence  as  to  discharge  of  pistol  by  defendant  after  termination  of 
assault  with  deadly  weapon. 

95  CaL  671-672.    IN  HE  BACKUS. 

Probate  Appeal  from  order  refusing  probate  must  be  taken  within 
sixty  days  from  its  entry,  p.  672. 

To  same  effect  in  In  re  Westerfield,  96  Cal.  114,  aa  to  judgment  deter- 
mining heirship;  In  re  Qeldty  98  CaL  558,  aa  to  order  lor  letters  of 
administration. 


VOIiUME  XCVI. 


96  Cal.  1-4.    CORCORAN  ▼.  CITY  OF  BENICIA;  31  Am.  St.  Rep.  171. 

Municipal  Corporation  is  not  liable  for  prevention  of  flow  of  surface 
water  from  lot,  by  raising  of  street  grade,  p.  3. 

To  same  effect  in  Los  Angeles  etc.  Assn.  v.  Los  Angeles,  103  Cal.  467, 
468,  on  point  that  rule  as  to  easement  of  upper  proprietor  for  flow  of 
surface  water  is  inapplicable  to  city  lots;  dissenting  opinion  in  Eachus 
V.  Railway  Co.,  103  Cal.  624,  42  Am.  St.  Rep.  158,  main  opinion  holding 
railway  company  liable  for  damages  caused  by  change  of  grade  al- 
though authorized  by  ordinance;  Stanford  v.  San  Franeisoo,  111  Cal. 
205,  but  holding  city  liable  for  damages  caused  by  its  drainage  on  to 
private  property;  Lampe  v.  San  Francisco,  124  Cal.  648  (cf.  dissenting 
opinion  549),  holding  city  not  liable  accordingly.  Note  dtationB:  (jk>d- 
dard  y.  Harpswell,  30  Am.  St.  Rep.  391,  on  general  subject. 

96  Gal.  4-7.    READING  ▼.  READING. 

Counts  in  Complaint  must  each  be  sufficient  in  its  allegations,  p.  6. 

To  same  effect  in  Hopkins  y.  Contra  Costa,  106  Cal.  570,  holding  com- 
plaint thus  insufficient. 

DiTorce. — Complaint  in  action  based  on  habitual  intemperance  held 
sufficient  in  absence  of  demurrer,  p.  6. 

Cited  in  Rose  ▼.  Rose,  112  Cal.  343,  sustaining  complaint  under  like 
circumstances. 

96  CaL  7-12.    HEILBRON  ▼.  SEVENTY-SIX  ETC.  CO. 

Appeal  may  be  Continued  in  name  of  original  appellant,  despite  his 
transfer  of  all  his  interest,  p.  10. 

Gted  in  Sears  v.  Ackerman,  138  Cal.  587,  as  to  continuance  of  action 
for  destruction  of  timber  in  the  name  of  original  plaintiff. 

96  OtJ.  13-14.    DANIELS  y.  CHURCH. 

Change  of  Venue. — Order  sought    on    ground   of    residence    will    bo 
affirmed  when  evidence  is  conflicting,  p.  14. 
Gtted  in  Ludwig  v.  Harry,  126  CaL  879,  affirming  order  of  deniaL 
Notes  Cal.  Rep.— 270. 

4305 


00  Oal.  14-42  Notes  on  CaliforniA  Reports.  4306 

96  Cal.  14-17.    WILLIAMS  ▼.  FRESNO  ETC.  CO.;  31  Am.  St.  Rep   172. 

Master  is  Liable  for  acts  of  independent  contractor  when  contract 
is  naturally  and  necessarily  injurious  to  others,  p.  16. 

To  same  effect  in  Donovan  y.  Oakland  etc.  Co.,  102  Cal.  250,  as  to 
work  to  be  done  under  supervision  of  master's  superintendent  and  not 
properly  guarded  after  completion.  Note  citations:  Berg  v.  Parsons, 
66  Am.  St.  Rep.  547,  and  Covington  etc.  Bridge  Co.  v.  Steinbrock,  76  Am. 
St.  Rep.  403. 

96  Cal.  17-21.    PEOPLE  v.  FAULKE. 

MiBconduct  of  District  Attorney  is  not  reviewable  unless  bill  of  ex- 
ceptions shows  making  of  remarks  objected  to,  p.  18. 

To  same  effect  in  Schmidt  v.  Bank,  10  Colo.  App.  264,  as  to  duty 
of  counsel  thereon. 

Spedficationa  of  Error  cannot  be  considered  when  bill  does  not  show 
occurrence  of  errors  so  specified,  p.  18. 

To  same  effect  in  People  v.  Bemmerly,  98  Cal.  303,  as  to  errors  in 
scope  of  defendant's  cross-examination;  Braverman  v.  Fresno  etc  Co., 
101  Cal.  645,  as  to  errors  in  instructions;  Craig  v.  Hesperia  etc  Co.,  107 
OaL  676,  as  to  fact  of  exception  to  order  granting  nonsuit. 

Instmctiona  on  Fact  do  not  include  caution  aa  to  credibility  of  de- 
fendant testifying  on  own  behalf,  p.  20. 

To  same  effect  in  People  v.  Van  Ewan,  111  OaL  150,  but  holding  in- 
struction thereon  erroneous  as  given. 

96  Cal.  2133.    LOCKE  t.  MOULTON.    S.  G.  108  Cal.  49;  132  Cal.  145. 

Mortgage. — ^Deed  Absolute  may  be  shown  to  be,  when  used  as  basis 
of  ejectment  suit,  under  denial  of  title,  p.  32. 

To  same  effect  in  Merced  Bank  v.  Rosenthal,  99  Cal.  48,  Locke  v. 
Moulton,  108  Cal.  52,  People's  etc.  Bank  v.  Jones,  114  Cal.  426,  and 
Yankton  etc.  Assn.  v.  Dowling,  10  S.  Dak.  539,  cited  under  Smith  v. 
Smith,  80  Cal.  323;  Vance  v.  Anderson,  113  Cal.  538,  but  holding  trans- 
action not  to  constitute  mortgage;  San  Jose  etc.  Bank  v.  Bank,  121  Cal. 
542,  applying  rule  to  case  of  hypothecation  of  certificate  of  redemption; 
Jasper  v.  Hazen,  4  N.  Dak.  6,  on  point  that  evidence  to  prove  deed  a 
mortgage  must  be  dear. 

General  Citation. — SMmerda  v.  Wolford,  13  S.  D.  160;  Savings  and 
Loan  Society  v.  Davidson,  97  Fed.  718. 

96  Cal.  33-38.    STINCHFIELD  v.  GILLIS.    S.  C.  107  Cal.  84. 

96  Cal.  38-42.    FINCHER  v.  MALCOLMSON. 

Failure  to  Find  is  immaterial  when  findings  waived,  p.  41. 

To  same  effect  in  Merchants'  etc.  Bank  v.  McKinney,  4  S.  Dak.  231, 
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ruling  similarly  where  omitted  findings  would  have  been  in  favor  of 
respondent. 

96  Cal.  42-46.    BOARD  ▼.  TRUSTEES. 

School  Tax. — St&tute  as  to  levy  of  held  directory,  p.  45. 

Cited  in  Board  v.  Board,  129  Cal.  603,  ruling  similarly  as  to  pro- 
visions of  mimicipal  corporation  act. 

06  Cal.  47-53.  COUNTY  OF  SAN  JOAQUIN  v.  BUDD. 

Ejectment. — Complaint  should  not  contain  evidentiary  matter,  p.  50. 

To  same  effect  in  McCaughey  v.  Schuette,  117  Cal.  225,  69  Am.  St. 
Rep.  178,  holding  complaint  defective. 

96  Cal.  53-61.    MAHONET  t.  BOSTWICK;  31  Am.  St.  Rep.  176. 

Mortgage. — ^Deed  Absolute  will  not  be  declared  to  be,  unless  evidence 
plain  and  convincing,  p.  .IS. 

To  same  effect  in  Penney  v.  Simmons,  99  Cal.  382,  holding  transaction 
not  a  mortgage  under  faots;  but  see  Jasper  v.  Hazen,  4  N.  Dak.  7, 
ruling  alitor;  Sherman  v.  Sandell,  106  Cal.  376,  applying  rule  to  attempt 
to  impose  trust  on  deed  absolute;  Peninsular  etc.  Co.  v.  Pac.  etc.  Co., 
123  Cal.  695,  noted  under  Taylor  v.  McClain,  64  Cal.  513;  Sheehan  v. 
Sullivan,  126  Cal.  193,  applying  rule  to  declaration  of  trust;  Harp  v. 
Harp,  136  Cal.  424,  discussing  admission  of  certain  evidence;  Benson 
T.  Bunting,  141  Cal.  465,  in  action  to  redeem  from  foreclosure,  defendcmt 
properly  refused  value  of  improvements  made  after  commencement  of 
suit  to  redeem ;  Yankton  etc.  Assn.  v.  Dowling,  10  S.  Dak.  539,  on  point 
that  grantee  thereunder  is  not  entitled  to  possession.  Note  citations: 
Falk  V.  Wittram,  66  Am.  St.  Rep.  186,  on  general  subject. 

Mortgagee  wrongfully  in  possession  cannot  charge  mortgagor  with 
value  of  improvements  made  by  former,  when  without  latter's  consent, 
p.  59. 

To  same  effect  in  Malone  v.  Roy,  107  Cal.  523,  as  to  improvements 
made  pending  appeal  from  judgment  quieting  mortgagee's  title  as 
against  mortgagor;  White  v.  Lumber  Co.,  49  Neb.  86,  further  holding 
mortgagee  liable  for  value  of  use  and  occupation.  Distinguished  in 
Curtin  v.  Arroyo  Ditch  etc.  Co.,  147  Cal.  341,  whereby  by-law  of  water 
company  which  was  trustee  for  irrigators  provided  that  directors  could 
withhold  water  from  persons  owing  delinquent  assessments,  owner  of 
water  refusing  to  pay  assessment  cannot  quiet  title  against  illegal  sale 
of  stock,  and  is  not  entitled  to  water  till  assessment  paid.  Note  cita- 
tions:   Long  V.  Richards,  64  Am.  St.  Rep.  289,  on  general  subject. 

Mortgagee  cannot  Require  as  Condition  Precedent  of  redemption  from 
mortgage  by  deed  absolute  payment  of  another  debt  not  lien  on  land, 
p.  6L 
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Approved  in  De  Leonis  ▼.  Walsh,  140  Cal.  181,  where  indebtedness 
for  commissions  was  not  made  by  agreement  lien  on  lands,  payment 
thereof  cannot  be  made  condition  of  redemption. 

Mazim  that  he  who  Seeks  must  do  Equity  does  not  apply  where 
defendant's  demand  is  based  on  contract  distinct  from  subject  of  action, 
p.  61. 

Approved  in  Trice  ▼.  Comstock,  121  Fed.  628,  applying  rule  in  suit 
by  real  estate  dealers  to  charge  land  bought  by  their  former  agent  with 
oonstructive  trust. 

General  Citation.— Clark  y.  Missouri  etc.  Trust  Co.,  50  Neb.  60. 

06  Cal.  61-66.    MAZE  y.  GORDON. 

Real  Estate  Broker  held  entitled  to  commissions  on  withdrawal  of 
property  by  owner,  p.  66. 

Cited  in  Kimmell  y.  Skelly,  130  Cal.  660,  noted  under  Crane  y.  Ikfo- 
Cormick,  02  Cal.  176. 

06  Cal.  67-73.    GREEN  y.  THORNTON. 

Account  Stated  operates  as  new  contract,  but  may  be  impeached  for 
fraud,  accident  or  mistake,  p.  72. 

To  same  effect  in  Griswold  y.  Pieratt,  110  Cal.  263,  264,  further  hold- 
ing rights  and  liabilities  under  original  contract  superseded  thereby. 

06  Cal.  73-83.    SMITH  y.  DORN. 

Corporate  Deed  is  invalid  unless  duly  authorised  by  resolution  of 
directors  properly  passed,  p.  82. 

To  same  effect  in  Barney  y.  Pforr,  117  Cal.  68,  further  holding  such 
conveyance  not  ratified  under  facts;  Curtin  y.  Salmon  R.  etc.  Co.,  130 
Cal.  348,  noted  under  Harding  v.  Vandewater,  40  Cal.  77;  Capit  v.  Bank, 
20  Utah,  300,  holding  ratification  of  act  of  director  void  where  he  formed 
one  of  the  necessary  quorum  at  the  meeting. 

Corporation.-^tockholder  may  sue  without  demand  on  directors,  when 
that  would  be  useless,  p.  78. 

Cited  in  Morgan  y.  King,  27  Colo.  662,  holding  demand  excused  ac- 
cordingly; Forrester  v.  Mining  Co.,  21  Mont.  640,  noted  imder  Ashton 
y.  Dashaway  Assn.,  84  Cal.  61. 

06  Cal.  84-02.  STOCKTON  S.  &  L.  SOCIETY  y.  6IDDINGS;  31  Am. 
St.  Rep.  181. 

Evidence  of  Dealings  with  Vendor  is  objectionable  as  showing  note 
was  void  for  want  of  delivery  where  note  was  taken  by  agent  of  vendor 
in  payment  of  goods,  p.  00. 

Approved  in  Carroll  v.  Nodine,  41  Or.  415,  indorsement  of  note  with- 
out recourse  carries  implied  warranty  that  it  and  previous  indorsements 
are  genuine. 
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96  (M,   93-95.  LOS  ANGELES  COUNTT  y.  SAN  JOSE  ETC.  CO 

Highways. — Order  of  Supervisors  directing  proceedings  therefor  can- 
not be  collaterally  attacked,  p.  94. 

To  same  effect  in  Santa  Ana  v.  HarUn,  99  Cal.  542,  applying  rule  to 
order  for  opening  street  when  no  defect  or  irregularity  in  proceedings 
alleged;  Siskiyou  v.  Gamlich,  110  Cal.  98,  to  order  approving  report 
of  viewers,  on  highway  proceedings;  Sonoma  v.  Crozier,  118  Cal.  682, 
bnt  holding  order  not  conclusive  where  statute  not  substaniially  com- 
plied with. 

M  C^.  100-102.    WmXTAKER  T.  COUNTY  OF  TUOLXTMNB. 

Suit  against  County  can  be  brought  only  when  specially  authorized 
by  statute,  p.  101. 

To  same  effect  in  Colusa  v.  Glenn,  117  Cal.  436,  but  sustaining  bring- 
ing of  suit  against  county  under  County  Government  Act;  Witter  v. 
School  District,  121  CaL  351,  66  Am.  St.  Rep.  34,  on  point  that  street 
assessment  cannot  be  levied  on  public  school  lot.  Cited  in  Savings  etc. 
Soc  V.  San  Francisco,  131  Cal.  363  (quoted  in  Columbia  etc.  Bank  v. 
Los  Angeles,  137  Cal.  470),  and  Reclamation  Dist.  v.  Sacramento  County, 
134  Cal.  480,  noted  under  Mayrhofer  v.  Board,  89  Cal.  110;  Ruperich 
V.  Baehr,  142  Cal.  193,  upholding  Code  of  Civil  Procediu^,  section  710, 
relative  to  garnishment  of  salaries  of  public  officials;  San  Francisco 
Say.  Union  v.  Reclamation  Dist.,  144  Cal.  643,  arguendo. 

96    Cal.    10^106.    BRADFORD   ▼.    PARKHURST;    81    Abl   St   Rep. 
189. 

Vendee  may  recover  back  instalments  paid,  when  contract  mutually 
abandoned  or  rescinded,  less  damage  to  vendor,  p.  105. 

To  same  effect  in  Shively  v.  Semi-Tropic  etc.  Co.,  99  Cal.  261,  allow- 
ing such  recovery;  and  conversely  in  Rayfield  v.  Van  Meter,  120  Cal. 
418,  applying  rule  to  sales  of  personalty;  Glock  v.  Howard  etc.  Co., 
123  Cal.  16-19,  69  Am.  St.  Rep.  29,  noted  under  Drew  v.  Pedlar,  87  Cal. 
443.  Note  citations :  Naf tzger  v.  Gregg,  37  Am.  St.  Rep.  29,  and  Peevey 
V.  Haughton,  48  Id.  596,  on  general  subject. 

96  Cal.  106-112.    MOFFATT  v.  BULSON;  31  Am.  St.  Rep.  192. 

Public  Lands. — Contract  to  sell  is  void  when  made  before  final  proof, 
p.  109. 
See  note  to  Pevey  v.  Jones,  42  Am.  St.  Rep.  488,  on  general  subject. 

Mortgages. — ^Parol  Evidence  is  admissible  to  contradict  recital  of  con- 
sideration, p.  110. 

To  same  effect  in  Chaffee  v.  Browne,  109  Cal.  220,  as  to  similar  re- 
citals relative  to  debt  on  which  mortgage  based. 
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96  Gal.  113-117.    IN  RE  WESTERFIELD. 

New  Trial.— Notice  of  Motion  held  sufficient,  p.  114. 

Cited  and  held  inapplicable  in  Sprigg  v.  Barber,  122  Cal.  676,  dis- 
cussing form  of  specifications   in   statement. 

Appeal  from  new  trial  order  does  not  extend  to  errors  on  faoe  of 
judgment-roll,  p.  115. 

Cited  in  Thompson  v.  City  of  Los  Angeles,  125  CaL  272,  noted  under 
Brison  v.  Brison,  90  Cal.  323. 

96  Cal.  117-118.    GOLDBERG  ▼.  THOMPSON. 

Under  constitution,  article  17,  sections  2,  3,  swamp  lands  which  have 
become  fit  for  cultivation  prior  to  application  to  purchase  can  be  sold 
only  to  actual  settlers,  p.  118. 

Approved  in  Polk  v.  Sleeper,  143  Cal.  72,  complaint  in  action  to  pur- 
chase swamp  lands  must  allege  land  was  not  suitable  for  cultivation. 

96  Cal.  119-125.    BUCKLEY  v.  SUPERIOR  COURT. 

Certiorari  will  not  Lie  where  act  is  within  respondent's  jorisdiction, 
p.  125. 

To  same  effect  in  Sherer  v.  Superior  Court,  96  Cal.  654,  denying  re- 
view of  order  striking  out  answer  as  filed  too  late;  History  Co.  t. 
Light,  97  Cal.  58,  as  to  order  of  justice  setting  aside  service  of  sum- 
mons; Johnson  v.  Board,  104  Cal.  394,  as  to  order  of  supervisors  adopt- 
ing viewers'  report  on  highway  proceedings;  Bank  v.  Superior  Court, 
106  Cal.  47,  as  to  order  accepting  appeal  bond  after  exception  to  sure- 
ties; White  V.  Superior  Court,  110  Cal.  64,  as  to  contempt  order.  Cited 
in  State  v.  District  Court,  24  Mont.  498,  as  to  order  of  dismissal  within 
court's  jurisdiction;  Crooks  v.  District  Court,  21  Utah,  104,  as  to  order 
dismissing  appeal;   Laws  v.  Trout,  147  Cal.   174,  arguendo. 

96  Cal.  125-140.    PEOPLE  ▼.  WONG  ARE. 

Homicide. — ^Evidence  is  inadmissible  as  res  gestae  of  statements  by 
deceased  after  shooting  as  to  person  who  had  done  it,  when  not  a  dying 
declaration,  p.  127. 

To  same  effect  in  People  v.  Lane,  100  Cal.  384,  holding  subsequent 
act  not  res  gestae;  People  v.  Teixeira,  123  Cal.  298,  but  holding  evi- 
dence properly  admitted  as  part  of  res  gestae;  Boone  v.  Oakland  etc. 
Co.,  139  Cal.  492,  noted  under  Durkee  v.  Central  Pacific  R.  R.  Co.,  69 
Cal.  533;  Collins  v.  State,  46  Neb.  46,  rejecting  such  evidence  when  of 
past  occurrences. 

Challenge  for  Bias. — ^Appeal  lies  from  order  overruling,  p.  134. 
To  same  effect  in  People  v.  Wells,  100  Cal.  231,  further  holding  juror 
disqualified  imder  facts  shown;  People  v.  Fredericks,  106  Cal.  569,  on 
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point,  as  in  main  case,  that  denial  may  be  reviewed  only  when  evidence 
clearly  does  not  sustain  it.  Cited  in  ooncurring  opinion  in  People  v. 
Owens,  123  Cal.  491,  but  denying  right  of  exception  to  order  allowing 
challenge  by  prosecution. 

Criminal  Law.— Jury  must  be  an  impartial  one,  p.  132. 
Cited  in  People  v.  Suesser,  132  Cal.  632,  noted  under  People  v.  Powell, 
87  Cal.  348. 

Jury — Challenges. — ^When  juror  is  excused  for  illness,  the  defendant 
is  still  entitled  to  full  number  of  challenges,  p.  128. 

Cited  in  People  v.  Zeigler,  136  Cal.  463  (but  see  page  466),  noted  under 
People  ▼.  Stewart,  64  Cal.  60. 

96  Cal.  140-162.    CITT  AND  COUIVTT  OF  SAN  FRANCISCO  t.  WEST- 
ERN UNION  TEL.  CO. 

Taxation  cannot  be  Imposed  on  franchise  granted  by  United  States, 
p.  142. 

To  same  effect  in  dissenting  opinion  in  People  v.  C.  P.  R.  R.  Co.,  105 
Cal.  598  (cited  in  dissenting  opinion  in  S.  C.  162  U.  S.  142),  main  opin- 
ion sustaining  tax  on  state  franchise,  although  federal  franchise  after- 
ward acquired  by  same  corporation.  Distinguished  in  Western  Union 
Tel.  Co.  T.  San  Joaquin,  141  Cal.  265,  complaint  in  action  to  recover 
taxes  paid  under  protest,  which  shows  assessment  on  city  franchise 
and  avers  that  plaintiff  holds  federal  franchises  which  are  not  taxable, 
but  does  not  aver  plaintiff  did  not  receive  franchise  granted  by  city, 
is  insufficient. 

General  Citation.— State  ▼.  Firemen's  Fund  Ins.  Co.,  152  Mo.  47. 

96  Cal.  152-154.    ROSE  t.  FOORD. 

Sale. — ^Pntchase  Money  is  recoverable  back  in  case  of  nonissuanee  of 
stock  purchased,  within  a  reasonable  time,  p.  154. 

Cited  in  Richter  v.  Union  etc.  Co.,  129  Cal.  373,  noted  under  Peat 
Fuel  Co.  ▼.  Tuck,  53  Cal.  304. 

96  Cal.  165-160.    WARD  v.  MARSHALL;  31  Am.  St.  Rep.  198. 

Officer  is  entitled  to  salary  during  period  of  suspension,  on  reversal 
of  judgment  removing  him  for  misconduct,  p.   169. 

Cited  in  Adams  v.  Doyle,  139  Cal.  680,  noted  under  Dorsey  v.  Smyth, 
28  Cal.  21;  Warden  v.  Bayfield  Co.,  87  Wis.  185,  holding  lawful  incum- 
bent entitled  thereto,  although  paid  to  one  usurping  his  office;  and  see, 
on  same  point,  Kempster  v.  Milwaukee,  97  Wis.  348. 

Miscellaneons.— Richter  v.  Union  Land  etc.  Co.,  129  Cal.  375;  Ras- 
mussen  v.  Board  of  Commrs.  of  Carbon  Co.,  8  Wyo.  300;  Ehrerill  y. 
Swan,  20  Utah,  62. 
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96  Cal.  165-171.    PEOPLE  ▼.  SWIFT. 

Cancellation  of  State  Patent  against  bona  fide  purchaser  will  not  be 
decreed  because  agreement  of  purchase  made  before  patent  issued,  p.  170. 

To  same  effect  in  Marshall  v.  Farmers'  Bank,  115  Gal.  336,  holding 
purchaser  from  patentee  not  affected  by  fraud  in  procurement  of  patent* 

06  Cal.  171-182.    PEOPLE  t.  O'BRIEN. 

Altering  Public  Records. — ^Information  need  not  contain  copy  of  reo- 
ord  altered,  p.  176. 

Cited  in  People  v.  Terrill,  132  Cal.  499,  and  People  ▼.  Chretien,  187 
Cal.  454,  applying  rule  to  indictment  for  forgery. 

Mutilating  Public  Records. — ^Intent  need  not  be  shown  to  have  been 
criminal  nor  fraudulent,  p.  176. 

Cited  in  People  v.  Hartman,  130  Cal.  490,  applying  rule  in  bigamy 
case;  Leggatt  v.  Prideaux,  16  Mont.  207,  208,  50  Am.  St.  Rep.  499,  500, 
holding  ignorance  of  law  no  defense  to  civil  action  against  justice  for 
receiving  illegal  fees.  Note  citations:  Alabama  etc.  Co.  ▼.  Jones,  55 
Am.  St.  Rep.  499,  514,  on  ignorance  of  law  as  defense. 

Witness  cannot  be  impeached  by  evidence  of  specific  wrongful  acts, 
p.  180. 

ated  in  Estate  of  James,  124  CaL  657,  noted  under  Hinklc  v.  Rail- 
road Co.,  55  Cal.  627;  People  v.  Crandall,  125  Cal.  135,  noted  under 
People  V.  Hamblin,  68  Cal.  101;  note  to  Evans  v.  O'Connor,  75  Am. 
St.  Rep.  337,  338. 

Cross-examination  of  Defendant  testif3ring  on  own  behalf  is  not  al- 
lowed extent  and  scope  as  that  of  other  witnesses,  p.  180. 

To  same  effect  in  People  v.  Crowley,  100  Cal.  482,  but  permitting 
cross-examination  as  to  previous  conviction  of  felony,  although  this 
is  charged  in  information  and  not  denied;  People  v.  Arrighini,  122  Cal. 
12G..  citing  main  case,  also,  on  point  that  character  cannot  be  impeached 
by  evidence  of  specific  bad  acts. 

Criminal  Law. — ^Evidence  is  inadmissible  of  separate  and  distinct 
crime,  p.  180. 

To  same  effect  in  Safter  v.  United  States,  87  Fed.  Rep.  330,  when 
committed  six  months  afterward. 

Instruction  on  Facts  includes  one  as  to  credibility  of  accomplice,  tes- 
tifying for  defendant,  p.  180. 

To  same  effect  in  People  v.  Bonney,  98  Cal.  279,  but  holding  instruc- 
tion improperly  refused  when  accomplice  testifies  for  state;  People 
v.  Cuff,  122  Cal.  591,  holding  instruction  erroneous,  on  power  of  defend- 
ant to  produce  stronger  evidence.  Approved  in  People  v.  Wardrip,  141 
Cal.  231,  refusing  to  reverse  for  refusal  to  give  cautionary  instruction 
as  to  oral  admissions  of  defendant. 
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To  tell  jury  what  weight  to  give  or  not  to  any  particular  evidence 
IB  to  express  opinion  on  facts,  p.  181. 

Approved  in  Quint  v.  Dimond,  147  Cal.  714,  applying  rule  in  action 
for  damages  for  destruction  of  crop  by  sparks  from  harvester.. 

Instruction  on  Facts  does  not  include  caution  as  to  credibility  of 
defendant  testifying  in  own  behalf,  p.  181. 

To  same  effect  in  People  v.  Fehrenbach,  102  Oal.  402,  sustaining  like 
instruction;  and  People  v.  Hitchcock,  104  Gal.  486,  ruling  similurly; 
bat  see  People  v.  Van  Ewan,  111  Cal.  151,  holding  instruction  erro- 
neouB  as  given. 

Constitution. — Constmction  given  to  section  of  old  constitution  should 
be  followed  on  its  incorporation  in  new  constitution,  p.  181. 

To  same  effect  in  State  t.  Loomis,  116  Mo.  332,  under  like  drcum- 
Btanoes. 

96  Cal.  182183.    McCORMICK  ▼.  BSLYIN. 

Undertaking  on  Appeal  from  two  appeals  is  insufficient,  when  not 
distinetly  specifying  them,  p.  183. 

To  same  effect  in  Centerville  etc.  Co.  v.  Bachtold,  109  Gal.  113,  and 
Duncan  v.  Times  etc.  Co.,  100  Gal.  604,  dted  under  Bemiaud  v.  Beecher, 
74  Cal.  617;  Estate  of  Heydenfeldt,  119  Cal.  348,  dismissing  all  appeals. 
Cited  in  Carter  v.  Butte  etc  C,  131  Cal.  351,  quoting  Estate  of  Heyden- 
feldt, 119  Cal.  346;  Creed  v.  Bozeman  etc.  Co.,  22  Mont.  329,  noted 
under  Corcoran  v.  Desmond,  71  Cal.  100.  Distinguished  in  Wadlcigh 
V.  Phelps,  147  Gal.  142,  appeal  from  several  orders  which  are  review- 
able upon  appeal  from  judgment,  and  from  the  judgment,  accompanied 
by  single  undertaking  which  refers  intelligently  to  judgment,  will  not 
be  dismissed. 

96  Oal.  183-188.    McBBAN  v.  CITY  OF  SAN  BERNARDINO. 

Municipal  Corporation  cannot  bind  itself  by  resolution  to  pay  for 
sewer  work  for  which  it  is  not  legally  nor  morally  liable,  although 
having  received  benefit  thereof,  p.  187. 

To  same  effect  in  Conlin  v.  Board,  99  Gal.  24,  37  Am.  St.  Rep.  22, 
holding  unconstitutional  an  act  directing  supervisors  to  pay  claim  of 
street  contract  where  no  legal  or  moral  obligation  existed. 

Municipal  Corporations. — ^Powers  are  defined  by  law,  and  persons  deal- 
ing with  them  are  chargeable  with  notice  of  their  extent  and  mode  of 
exercise,  p.  187. 

To  same  effect  in  Smith  v.  Broderick,  107  GaL  649,  48  Am.  St.  Rep. 
171,  construing  section  18,  article  11,  of  constitution. 

Note.— Case  is  cited  in  Stow  v.  Schiefferly,  120  Gal.  612,  from  brief 
of  counsel,  as  to  pleading  of  oondusion  of  law. 
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96  Cal.  19M93.  McBEAN  y.  REDICE. 

Street  Assessment. — ^Right  to  is  founded  upon  resolution  of  inten- 
tion, p.  192. 

Cited  in  Fay  v.  Reed,  128  Cal.  359,  360,  denying  right  when  resolu- 
tion was  fatally  defective;  Kutchin  v.  Engelbert,  129  Cal.  637,  638, 
noted  under  Dougherty  y,  Hitchcock,  35  Cal.  512. 

Street  Assesments. — ^Appeal  to  supervisors  is  unnecessary,  when  oon- 
tract  void,  p.  193. 

To  same  effect  in  Ferine  v.  Forbush,  97  Cal.  310,  313,  holding  appeals 
respectively  necessary  and  unnecessary  under  facts;  Chase  v.  Treas- 
urer, 122  Cal.  544,  enjoining  threatened  sale  on  such  assessment. 

96  Cal.  202-206.    BUSH  y.  HARNETT. 

Negligence  of  Common  Carrier  is  presumed  from  fact  of  injury,  p. 
203. 

To  same  effect,  as  to  passenger  on  train,  in  McCurrie  t.  S.  P.  Co., 
122  Cal.  562.  Cited  in  Hollaway  ▼.  Pasadena  etc.  Co.,  130  Cal.  179, 
holding  nonsuit  improperly  granted;  Bosqui  y.  Sutro  R.  R.  Co.,  131  CaL 
400,  noted  under  Boyce  y.  Stage  Co.,  25  CaL  460. 

96  Cal.  206-210.    DORN  T.  BAKER. 

Amendment  of  Answer  is  within  discretion  of  court,  p.  209. 

To  same  effect,  sustaining  denial  of  motion,  in  Bank  y.  Heron,  128 
Cal.  110. 

96  Cal.  214-217.    RAMSLLI  y.  IRISH. 

Water. — ^Appropriator  may  change  place  of  diversion  or  use  or  na- 
ture of  use,  when  without  injury  to  others,  p.  217. 

To  same  effect  in  Jacob  v.  Lorenz,  98  Cal.  340,  as  to  place  of  diver- 
sion, and  holding  no  injury  shown;  Gallaher  v.  Water  Co.,  101  Cal. 
246,  as  to  use  and  place  of  diversion;  McGuire  v.  Brown,  106  Cal.  668, 
and  Hague  v.  Nephi  etc.  Co.,  16  Utah,  433,  as  to  place  of  diversion; 
Hargrave  v.  Cook,  108  Cal.  80,  as  to  place  and  purpose  of  use;  Smith 
V.  Corbit,  116  Cal.  592,  as  to  place  of  diversion;  San  Luis  etc  Co.  v. 
Estrada,  117  Cal.  183,  as  to  place  of  use,  and,  on  same  point,  Wimer 
v.  Simmons,  27  Greg.  11,  60  Am.  St.  Rep.  692;  and  Union  etc.  Co.  v. 
Dangberg,  81  Fed.  Rep.  95,  115.  Approved  in  Southern  Cal.  Inv.  Co. 
V.  WiUhire,  144  Cal.  72,  determining  impropriety  of  adjudication  that 
parties  were  unqualified  and  absolute  owners  of  right  to  divert  and 
use  all  waters  of  stream;  Southside  Imp.  Co.  v.  Burson,  147  Cal.  410, 
determining  rights  of  nonriparian  owner  under  contract  with  riparian 
owners  as  to  water  in  enlarged  ditch.  Note  citations:  Nevada  eto. 
Co.  y.  Bennett,  60  Am.  St.  Rep.  814,  on  general  subject. 
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96  Cal.  218-222.    SHEPLAR  y.  GREEN. 

Vendee. — ^Tender  of  balance  of  purchase  money  by,  is  unnecessary 
as  prerequisite  to  suit,  when  it  would  be  useless,  p.  221. 

To  same  effect  in  Bucklen  t.  Hasterlik,  155  HI.  433,  as  to  vendor's 
tender  of  deed,  when  vendee  objects  to  title;  McWhirter  v.  Crawford, 
104  Iowa,  554,  sustaining  vendee's  right  to  specific  performance  under 
facts  stated;  dissenting  opinion  in  McCowen  v.  Pew,  147  Cal.  312,  ma- 
jority determining  damages  where  vendor  of  option  to  purchase  timber 
land  sold  timber  prior  to  expiration  of  option. 

96  Cal.  223-227.    DENIS  y.  VELATI. 

Delivery  of  Deed  is  not  effected  by  mere  transmission,  unless  so  in- 
tended, p.  227. 

To  same  effect  in  Black  v.  Sharkey,  104  Cal.  281,  admitting  parol 
evidence  to  show  that  deed  was  not  delivered,  although  in  grantee's 
bands.  <^ted  in  Kenney  v.  Parks,  137  Cal.  531,  noted  under  Harris 
y.  Harris,  59  Cal.  622.  Note  citations:  Pairott  v.  Avery,  38  Am.  St. 
Rep.  467,  and  Brown  y.  Westerfield,  63  Id.  641,  544,  on  delivery. 

96  CaL  228-233.    HULSMAN  y.  TODD. 

Parties. — Joinder  of  Tort  Feasors  is  allowable,  when  acting  In  eon- 
eert,  p.  232. 

To  same  effect,  as  to  joinder  in  traspass,  in  Sels  y.  Greene,  88  Fad. 
Rep.  128. 

96  Cal.  285-239.    ASSAM  y.  STUART. 

Costs  are  within  discretion  of  court  in  equity  eases,  p.  239. 

To  same  effect  in  Brenot  y.  Brenot,  102  Cal.  297,  as  to  divorce  suit; 
Gutierrez  v.  Wege,  145  Cal.  736,  applying  rule  in  action  to  quiet  title 
to  riparian  stream  where  neither  party  allowed  costs.  Distinguished 
in  Gibson  v.  Hammang,  145  Cal.  455,  where  in  action  to  cancel  deed 
plaintiffs  recover  part,  of  property  sued  for  they  are  entitled  to  costs 
as  matter  of  right.  Bathgate  v.  Irvine,  126  Cal.  149,  77  Am.  St.  Rep. 
170,  as  to  action  to  quiet  title  to  water;  Bemmerly  v.  Smith,  136 
Cal.  7,  as  to  action  for  trespass  with  injunction  pendente  lite.  Dis- 
tinguished in  Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  433,  costs  are 
allowed  of  course  to  plaintiff  in  action  to  quiet  title  upon  judgment  in 
his  favor. 

96  Cal.  239-242.    PEOPLE  y.  URQUIDAS. 

Larceny.— Instmctions  may  define  crime  as  "stealing,**  p.  241. 

To  same  effect  in  People  v.  Tomlinson,  102  Cal.  25,  sustaining  in* 
struetions  in  grand  larceny  case. 
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Circumstantial  Eyidence. — ^Instruction  on  held  not  one  of  fact,  p.  241. 
Cited  in  People  ▼.  Vereneseneckockockhoff,  129  Cal.  505,  noted  under 
People  v.  Cronin,  34  Cal.  191. 

New  Trial  for  newly  discoTered  evidence — ^requisites  stated,  p.  241. 
Cited  in  People  ▼.  Bene,  130  CaL  167,  holding  motion  properly  denied. 

96  Cal.  243-250.    LORBNZ  y.  WALDSON. 

Injunction  should  extend  only  to  injury  complained  of,  p.  249. 

Cited  in  Byers  v.  Irrigation  Co.,  134  CaL  555,  noted  under  McMenomy 
V.  Baird,  87  Cal.  134. 

96  Cal.  251-258.    KREUZBERGES  t.  WINGFIELD. 

Expert  Evidence. — Witness  may  be  asked  whether  work  complies 
with  contract  therefor,  p.  256. 

To  same  effect  in  Alexander  ▼.  Central  etc.  Co.,  104  Cal.  540,  but 
sustaining  order  rejecting  like  testiiriony,  as  being  discretionary;  Hard- 
ison  y.  Davis,  131  Cal.  638,  as  to  question  whether  there  was  any  con- 
sideration for  an  indorsement. 

Parol  Evidence  is  Admissible  to  Vary  Tenns  of  written  memoran- 
dum of  contract,  p.  255. 

Approved  in  Williams  v.  Ashurst  Oil  etc  Co.,  144  Cal.  624,  following 
rule.  Distinguished  in  Johnson  v.  Bibb  Lumber  Co.,  140  Cal.  100,  re- 
fusing parol  evidence  of  separate,  oral,  contemporaneous  collateral  agree- 
ment in  action  on  written  contract  for  employment  of  vessel. 

96  Cal.  258-261.    HASKIN  y.  JAMES. 

Insolvency. — Reference  Ib  not  fraudulent  unless  wrongful  intent  on 
part  of  grantee  is  shown,  p.  260. 

Cited  in  Greenwalt  v.  Mueller,  126  Cal.  639,  noted  under  Bemheim 
V.  Christal,  76  Cal.  567;  Pierce  v.  EngUkemeier,  10  Okla.  315. 

96  Cal.  262-264.    PEOPLE  y.  MAREHAM. 

Office. — State  Senator,  qualified  as  to  residence  at  election,  is  not 
ousted  by  redistricting  of  state  after  election,  p.  263. 

To  same  effect  in  State  v.  Nelson,  7  Wash.  116,  applying  rule  to 
change  of  boundaries  of  road  districts. 

96  Cal.  265-268.    BRUSIE  y.  GATES. 

Law  of  Case  includes  decision  as  to  insufficiency  of  evidence,  when 
substantially  same  on  second  trial,  p.  268. 
To  same  effect  in  Furth  v.  Snell,  13  Wash.  665,  aa  to  similar  opinion. 
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96  Cal.  269-274.    LONG  T.  CORONADO  ETC.  CO. 

Fellow  Servants. — ^Master  is  not  liable  for  injuries  caused  by,  p.  273. 
See  note  to  Jenkins  v.  Railroad  Co.,  39  Am.  St.  Rep.  757. 

96  Cal.  275  283.    DELANO  ▼.  JACOBT;  31  Am.  St.  Rep.  201. 

Power  of  Attorney  is  good  as  between  the  parties,  though  not  ac- 
knowledged, p.  278. 

Cited  in  Morris  T.  Linton,  61  Neb.  639,  in  case  of  defective  acknowl- 
edgment. 

Rescission  for  Frand  is  Waived  by  acts  and  omissions  recognizing 
validity  of  proceedings  had,  p.  282. 

To  same  effect  in  Ruhl  v.  Mott,  120  Cal.  677,  holding  such  affirmance 
shown,  in  case  of  false  representations. 

General  Citation.— Morris  v.  Ewing,  8  N.  D.  104. 

96  Cal.  283.    CLARK  v.  AUSTIN. 

Judgment. — Contribution  cannot  be  claimed  under  section  709,  C.  C. 
P.,  unless  its  terms  are  followed,  p.  287. 

Cited  in  Williams  v.  Riehl,  127  Cal  369,  and  Bank  v.  Opera  House 
Co.,  23  Mont.  9,  noted  under  Davis  v.  Heimbach,  75  Cal.  261. 

96  Cal.  298-309.    WARNOCE  v.  HARLOW;  31  Am.  St.  Rep.  209. 

Deed  from  Husband  to  Wife  vests  legal  title,  and  her  bona  fide  gran- 
tee takes  title  from  trust  as  between  original  parties,  p.  303. 

To  same  effect  in  Tillaux  v.  Tillaux,  116  CaL  676,  and  as  supple- 
mentary Brison  v.  Brison,  76  CaL  629;  90  CftL  330,  which  is  distin- 
guished under  facts. 

Lis  Pendens  must  be  recorded  in  order  to  give  constructive  notice  of 
pendency  of  action,  p.  304. 

To  same  effect  in  Carpenter  v.  Lewii,  119  Cal.  22,  as  to  foreclosure 
suit,  and  further  holding  no  such  notice  of  decree  given  where  no  sale 
or  docketing  of  judgment.  Cited  in  Commercial  Bank  v.  Pritchard, 
126  Cal.  604,  noted  under  Thomas  v.  Vanlieu,  28  Cal.  617;  Farmers'  etc. 
Bank  v.  Purdy,  130  Cal.  458,  on  point  that  unrecorded  mortgage  is 
valid  except  as  to  conveyances  duly  prerecorded  to  subsequent  pur- 
chasers in  good  faith,  etc.  Note  citations:  Stout  v.  Philippi  etc.  Co., 
66  Am.  St.  Rep.  871,  on  general  subject. 

Action  for  Rent,  eo  Nomine,  cannot  be  maintained  unless  relation  of 
landlord  and  tenant  exists  between  parties,  pp.  302,  303. 

Approved  in  Murphy  v.  Hopecroft,  142  Cal.  46,  where  lease  was  made 
by  trustee,  who  held  legal  title  in  own  name,  owner  of  equitable  title 
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cannot  maintain  action  to  recover  rents  eo  nomine  which  accrued  under 
lease  prior  to  conveyance. 

Recording  Act.— "Conveyance"  does  not  include  lis  pendens,  p.  306. 
To  same  effect  in  Baker  v.  Bartlett,  18  Mont.  460,  66  Am    St  Rep. 
697   (and  note  590)   construing  similar  local  statute. 

96  Oal.  310-314.    JOHNSON  y.  VISHER. 

Verdict. — ^Admissions  in  Pleadings  bind  court  and  jury  in  reference 
to,  p.  313. 

To  same  effect  in  Malone  y.  Roy,  118  Cal.  514,  on  point  that  party 
will  not  be  allowed  to  introduce  evidence  in  contradiction  of  his  plead- 
ings. 

06  Cal.  315-321.    PEOPLE  y.  DOLAN. 

Order  of  Commitment  need  not  be  endorsed  on  deposition,  p.  317. 

To  same  effect  in  People  v.  Sehom,  116  Cal.  607,  where  endorsed 
on  complaint,  and  sustaining  commitment  in  other  particulars;  Mat- 
tingly  y.  Nichols,  133  CaL  334,  noted  under  People  y.  Wilson,  03  Gal. 
870. 

Instruction  as  to  credibility  of  witnesses,  p.  320. 
Approved  in  People  y.  Rodley,  131  Cal.  261,  applying  rule  in  prosecu- 
tion for  perjury. 

Abduction  of  Minor.— Ignorance  of  Age  of  child  on  part  of  defendant 
Is  no  defense,  p.  317. 

To  same  effect  in  People  y.  Ratz,  115  Cal.  135,  sustaining  complaint 
therefor;  People  v.  Lewis,  141  Cal.  546,  applying  rule  in  prosecution 
for  taking  away  minor  female  from  father  without  consent  for  purpose 
of  prostitution. 

Validity  of  Information  is  not  Affected  by  defect  in  complaint  filed 
before  committing  magistrate,  p.  317. 
Approved  in  People  v.  Lee  Look,  143  Cal.  210,  following  rule. 

06  Cal.  322-331.    GREEN  y.  ABIETINE  MEDICAL  CO. 

Corporate  Stock  is  assessable  when  fully  paid  up,  and  holders  may 
be  estopped  from  denying  that  it  was  so  paid,  p.  328. 

To  same  effect  in  Stockton  etc.  Works  y.  Houser,  100  Cal.  7,  sus- 
taining assessment  on  stock  issued  as  fully  paid  up,  although  at  a  dis- 
count. Distinguished  in  Vermont  etc.  Co.  v.  Declez  etc.  Co.,  135  Cal. 
585,  holding  creditors  not  involved.  See  note  to  Enterprise  Ditch  Co. 
y.  Moffit,  76  Am.  St.  Rep.  132-134, 
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96  Cal.  332-339.    MARBLE  LME  CO.  ▼.  LORDSBURG  HOTEL  CO. 

Mechanics'  Liens. — Completion  is  shown  by  cessation  for  more  than 
thirty  days,  p.  334. 

See  note  to  Goodman  y.  Baerlocher,  43  Am.  St.  Rep.  902,  903,  on  gen- 
eral subject. 

Mechanics'  Liens. — ^Trivial  imperfection  defined,  p.  334. 
Cited  in  Bianchi  v.  Hughes,  124  Cal.  27,  noted  under  Willamette  etc. 
Co.  V.  College  Co.,  94  Cal.  229. 

06  Cal.  339-353.    MILLER  y.  COX. 

Tender. — ^Delay  in  held  excusable,  p.  348. 

Cited  in  Wolff  ▼.  Canadian  etc.  Railway  Co.,  123  Cal.  643,  on  point 
that  right  of  purchase  under  contract  is  secured  by  a  tender. 

Vendor  and  Vendee.-^Forfeiture  cannot  be  claimed  by  vendor,  when 
time  is  not  of  essence,  without  tender  and  demand,  p.  346. 

Cited  in  Daly  v.  Ruddell,  137  Cal.  675,  noted  under  Alexander  ▼.  Jack- 
son, 92  CaL  622. 

96  CaL  364-360.    EX  PARTE  SING  LEE;  31  Am.  St.  Rep.  218.  • 

Municipal  Ordinance  is  invalid  that  invades  personal  liberty  and  rights 
of  property  under  disguise  of  police  regulation,  p.  358. 

To  same  effect  in  Ex  parte  Whitwell,  98  Cal.  79,  36  Am.  St.  Rep. 
166,  so  ruling  as  to  ordinance  regulating  erection  and  government  of 
private  insane  asylums;  Los  Angeles  v.  Association,  124  Cal.  348,  71 
Am.  St.  Rep.  78,  ruling  similarly  as  to  cemetery  ordinance;  Jew  Ho 
v.  Williamson,  103  Fed.  19,  quoting  Ex  parte  Whitwell,  98  CaL  73. 
Distinguished  in  Fischer  v.  St.  Louis,  194  U.  S.  372,  upholding  St.  Louis 
ordinance  prohibiting  erection  of  dairy  or  cow-stable  within  city  limits 
without  permission  of  municipal  assembly;  Shreveport  v.  Robinson,  51 
La.  Ann.  1316.  In  re  Hong  Wah,  82  Fed.  Rep.  626,  as  to  laundry  ordi- 
nance. Note  citations:  Crowford  v.  Topeka,  37  Am.  St.  Rep.  327,  and 
Newton  v.  Joyce,  55  Id.  386,  on  ordinances. 

96  CaL  360-362.    EX  PARTE  FELCHLIN;  31  Am.  St.  Rep.  223. 

License  Tax  Ordinance  is  valid  although  increasing  rate  in  saloons 
employing  females,  p.  362. 

To  same  effect  in  Ex  parte  Haskell,  112  CaL  419,  as  to  discrimination 
against  traveling  over  resident  salesmen. 

96  CaL  362-365.     EX  PARTE  NOBLE. 
Habeas  Corpus  will  not  lie  to  review  errors  at  trial,  p.  364. 
See  note  to  Scott  y.  State,  36  Am.  St.  Rep.  661. 
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96  Cal.  365-370.    WELCH  v.  WILLIAMS. 

Elections — ^Registration. — Object  of  law  stated,  p.  367. 

Cited  in  Bergevin  v.  Curtz,  127  Cal.  89,  noted  under  Webster  t«  Byrnes, 
34  Cal  276. 

96  Cal.  371-376.    EATON  ▼.  BROWN;  31  Am.  St.  Rep.  225. 

Election. — Statute  is  invalid  which  destroys  free  and  uniform  m«thod 
of  voting,  p.  375. 

To  same  effect  in  dissenting  opinion  in  Slaymaker  t.  Phillips,  5  Wyo. 
478,  main  opinion  holding  ballot  law  valid. 

Elections. — ^Ballot  Law  of  1891,  held  unconstitutional  as  discrimina- 
tory, p.  376. 

Cited  in  Britton  v.  Board,  129  Cal.  343  (cf.  dissenting  opinion,  page 
349),  so  ruling  as  to  primary  election  law  (Stats.  1889,  p.  47);  Murphy 
V.  Curry,  137  Cal.  486-488,  so  ruling  as  to  section  1197,  Political  Code; 
distinguished  in  State  ▼.  Anderson,  100  Wis.  532,  sustaining  local  stat- 
ute; dissenting  opinion  in  Chamberlain  v.  Wood,  15  S.  Dak.  229,  major- 
ity upholding  election  law  requiring  names  of  all  candidates  to  be  cer- 
tified by  law  and  printed  on  official  ballot. 

96  OaL  376-381.    MILLSR  ▼.  MILLER;  81  Am.  St.  Rep.  220. 

Tax  Deed  is  not  Conclusiye  as  to  proceedings  to  be  taken  by  pur- 
chaser in  application  for  deed;  aliter  as  to  certain  other  proceedings 
specified  in  statute,  p.  379. 

To  same  effect  on  first  point,  in  Reed  y.  Lyon,  96  Oal.  504,  as  to  notice 
limiting  redemption;  and  on  same  point  in  Herrick  t.  Nlesz,  16  Wash. 
80;  on  second  point  in  Hayes  v.  Ducasse,  119  Cal.  684,  as  to  regularity 
of  method  of  offering  land  for  sale.  Note  citations:  Hurd  v.  Brisner, 
28  Am.  St.  Rep.  20,  and  Soukup  y.  Investment  Co.,  35  Id.  321,  322,  on 
tax  deeds. 

96  CaL  384-388.    SLIGHT  y.  PATTON. 

Mechanics'  Liens. — ^Notice  need  not  state  date  of  completion,  p.  387. 

To  same  effect  in  Curtis  v.  Sestanovich,  26  Oreg.  119,  sustaining  such 
notice  when  in  fact  filed  in  time. 

96  Cal.  388-393.    PAIGE  y.  ROEDING. 

Judgment.— Presumption  on  Appeal  is  that  earlier  of  two  judgments 
shown  was  properly  set  aside,  where  record  does  not  show  otherwise, 
p.  391. 

To  same  effect  in  Colton  etc.  Co.  v.  Swartz,  99  Cal.  282,  283,  where 
attack  was  collateral;  Garoutte  v.  Haley,  104  Cal.  600,  applying  ruh 
to   order  granting  new   trial,   when   amendatory   upon   its   face;    Vo:i 
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Schmidt  y.  Von  Schmidt,  104  Cal.  650,  as  to  second  judgment  after 
trial,  although  default  judgment  not  expressly  shown  to  have  been 
vacated;  Rooney  v.  Gray  Bros.,  146  Cal.  758,  change  in  order  for  judg- 
ment without  setting  aside  or  modifying  first  order,  is  not  available  upon 
judgment-roll  alone,  in  absence  of  bill  of  exceptions  to  such  change; 
Butler  V.  Soule,  124  Cal.  73,  when  attack  was  collateral;  Hawley  v. 
Gray  etc.  Co.,  127  Cal.  562,  on  point  that  judgment  will,  if  necessary, 
be  presumed  vacated  by  consent;  and  cf.  Galvin  v.  Palmer,"  134  Cal. 
428;  Williamson  v.  Joyce,  137  Cal.  153,  on  point  that  there  should  be 
but  one  final  judgment  in  a  case;  distinguished  in  Estate  of  Mitchell, 
126  Cal.  250,  noted  under  Steams  v.  Aguirre,  7  Cal.  443;  Canadian  etc. 
Co.  V.  Clarita  etc.  Co.,  140  Cal.  676,  where  prior  judgment  for  appellant 
has  been  amended  so  as  to  render  judgment  against  him,  it  is  presumed 
in  support  of  judgment  that  any  matters  which  oould  have  been  pre- 
sented in  support  of  amended  judgment  were  so  presented. 

96  Cal.  397-399.    600DSELL  y.  ASHWORTH.    S.  C.  116  CaL  222. 

Street  Improyements. — Superintendent  is  liable  upon  official  bond  for 
negligence,  irrespective  of  right  of  plaintiff  to  appeal  to  supervisors, 
p.  398. 

To  same  effect  in  Rauer  v.  Lowe,  107  Cal.  235,  holding  pkintiif  not 
affected  by  terms  of  contract  to  which  he  wae  not  party. 

96  Cal.  400-403.    STARK  ▼.  WSLLMAN. 

Overmling  of  Demnrrer  for  misjoinder  of  actions  is  prejudicial  error, 
p.  401. 

To  same  effect  in  Mallory  v.  Thomas,  98  Cal.  646,  Asevado  v.  Orr, 
100  Cal.  300,  Thelin  v.  Stewart,  100  Cal.  374,  and  Alexander  v.  Central 
etc.  Co.,  104  Chil.  637,  cited  under  Reynolds  v.  Lincoln,  71  Cal.  183. 

Amendment  to  Complaint  announced  during  trial  may  be  filed  after 
verdict,  p.  402. 

Cited  in  Daly  v.  Ruddell,  137  Cal.  676,  holding  nonservice  of  amend- 
ments at  trial  not  reversible  error. 

96  Cal.  404-407.    ANDERSON  v.  DB  URIOSTB. 

Street  Work.— Contractor  may  assign  his  contract,  p.  407. 

Cited  in  Hadley  v.  Dague,  130  Cal.  213,  holding  warrant  properly 
made  out  in  assignee's  name. 

96  Cal.  408-412.    EDWARDS  v.  R0LLE7;  31  Am.  St  Rep.  234. 

Patent  may  be  Attacked  collaterally,  if  void,  by  one  merely  in  pos- 
session of  the  lands,  p.  411. 

To  same  effect  in  Klauber  v.  ffiggins,  117  Cal.  466,  as  to  patent  to 
Notes  Cal.  Rep.— 271. 
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lands  not  subjsct  to  sale;  dissenting  opinion  in  South  End  etc.  Co.  v. 
Tinney,  22  Nev.  45,  main  opinion  denying  right  to  impose  trust  on 
patent  obtained  by  fraud. 

General  Citation.— Oklahoma  City  ▼.  Hill,  6  Okla.  125. 

06  Cal.  417-418.    DI66INS  v.  THORNTON. 

Sendee  of  Summons  must  be  made  within  reasonable  time,  p.  418. 

To  same  effect  in  Murray  v.  Gleeson,  100  Cal.  512,  holding  rule  op- 
erative under  code  as  amended. 

06  CaL  418-420.    SALMINA  t.  JURL 

Counsel  Fees  are,  as  general  rule,  not  recoverable  in  actions  either  at 
law  or  equity,  p.  420. 

To  same  effect  in  Miller  ▼.  Kehoe,  107  Cal.  343  (cited  in  Sanger  y. 
Ryan,  122  Cal.  54),  holding  these  improperly  awarded  in  proceedings 
under  creditor's  bill;  and  Estate  of  Olmstead,  120  CaL  453,  ruling  sim- 
ilarly as  to  will  contest;  Hays  v.  Windsor,  130  CaL  236,  quoting  Sanger 
v.  Ryan,  122  CaL  54. 

06  Cal.  426-432.    HUBBACK  ▼.  ROSS. 

Agency. — ^Declarations  of  assumed  agent  are  not  admissible  to  pioye 
his  agency,  p.  430. 

To  same  effect  in  Bergtholdt  v.  Porter  etc.  Co.,  114  CaL  680,  but 
ruling  aliter  as  to  evidence  that  party  dealt  with  him  as  assumed  agent 
and  not  as  principal. 

06  Cal.  433-441.    WICKERSHAM  v.  COMERFORD.    S.  C.  104  Cal.  404. 

Probate   Homestead   will  be   denied   where   spouses   were   separated 
under  articles  therefor,  at  time  of  husband's  death,  p.  438. 
To  same  effect  in  Fealey  v.  Fealey,   104  Cal.  361,  43  Am.  St.  Rep. 

115,  116,  and  In  re  Davis,  106  Cal.  456,  citerl  under  Estate  of  Noah,  73 
CaL  583;  88  Cal.  472.  Cited  and  explained  in  Estate  of  Gallaghp.r,  134 
Cal.  07,  noted  under  Kingsley  v.  Kingsley,  30  Cal.  665. 

Fraud. — ^Probate  Homestead  Decree  is  attackable  for  concealment  by 
applicant  of  fact  that  she  was  living  apart  from  husband  under  articles 
of  separation,  p.  430. 

To  same  effect  in  Fealey  v.  Fealey,  104  CaL  360,  361,  43  Am.  St.  Rep. 

116,  but  ruling  aliter  as  to  attack  for  prejured  testimony  as  to  char- 
acter of  property  involved;  and  see  on  same  point  Hanley  v.  Hp.nley, 
114  Cal.  604.  Cited  in  Curtis  v.  Schell,  120  CaL  216,  70  Am.  St.  Rep. 
112,  noted  under  Estate  of  Hudson,  63  CaL  454;  dissenting  opinion  in 
Mulcahy  v.  Dow,  131  CaL  70,  noted  under  Wingerter  v.  Wingerter,  71 
CaL  105;  Silva  v.  Santos,  138  CaL  542,  applying  rule  to  decree  settling 
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guardian's  account,  when  procured  through  fraud.    Note  citations:   Ladd 
T.  Judson,  66  Am.  St.  Rep.  273,  on  creditor's  bills. 

96  Cal.  443-447.    RICHARDSON  y.  CITY  OF  EUREKA.    S.  0.  110  CU. 

441. 

Municipal  Corporation  is  liable  for  damages  caused  by  its  obstrue- 
tion  of  natuxial  watercojorse,  p.  447. 

See  note  to  Goddard  y.  Inhabitants,  30  Am.  St.  Rep.  300,  on  general 
subject. 

96  Gal.  448-456.    IN  RE  SPENCER. 

Will. — ^Unsoundness  of  Mind  cannot  be  deduced  from  fact  that  will 
was  unjust,  nor  will  delusions  affect  it  when  not  upon  subject  connected 
with  its  making,  pp.  452,  453. 

To  same  effect,  on  first  point,  in  Field  y.  Shorb,  99  Cal.  670,  apply- 
ing rule  to,  and  sustaining,  gifts  of  personalty  causa  mortis;  on  second 
point  in  In  re  Redfleld,  116  Gal.  653,  sustaining  will  despite  numerous 
delusions.  Note  citations:  People  y.  Hubert,  63  Am.  St.  Rep.  93,  on 
insane  delusions. 

Will  Contest. — ^Errors  in  admission  of  eyidence  are  not  reyersible 
where  different  rulings  would  not  haye  affected  result,  p.  450. 

To  same  effect  in  Mitchell  y.  Donohue,  100  Gal.  211,  38  Am.  St.  Rep. 
285,  sustaining  rulings  in  like  contest;  Duffy  y.  Duffy,  104  Gal.  607, 
as  to  exclusion  of  eyidence  in  action  to  compel  conveyance  of  realty, 
where  no  injury  shown;  Gity  of  Santa  Ana  y.  Gildmacher,  133  Cal. 
390,  as  to  granting  of  nonsuit  where  error  nonprejudicial;  Lima  v. 
County  Bank,  142  Gal.  248,  holding  instruction  that  use  of  building 
chiefly  for  business  purposes  does  not  deprive  owner  of  homestead  ex- 
emption if  he  continues  to  reside  therein,  harmless;  Putt  y.  Putt^  149 
Ind.  40,  as  to  giving  and  refusing  of  certain  instructions. 

Appeal  lies  from  Denial  of  New  Trial  in  will  contest,  p.  449. 
Approved  in  Hartmann  y.  Smith,  140  Cal.  467,  under  Code  of  Civil 
Procedure,  order  refusing  to  revoke  probate  of  will  is  appealable. 

96  Gal.  455-462.    McCROSKET  y.  LADD. 

Vendor  and  Vendee. — Contract  may  embrace  several  writings  exe- 
cuted contemporaneously,  p.  458. 

To  same  effect  in  Grant  v.  Beronio,  97  Gal.  499,  as  to  agreement 
modifying  price  for  conveyance;  Brooke  v.  Struthers,  110  Mich,  570, 
holding  note  modified  by  accompanying  mortgage;  Shelly  v.  Mikkelson, 
6  X.  Dak.  29  (and  see  27)  as  to  notes  and  accompanying  bond. 

Vendor  and  Vendee. — ^Action  for  matured  instalment  of  purchase  money 
cannot  be  maintained  after  maturity  of  all,  unless  vendor  shows  per- 
formance on  his  part,  p.  458. 
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To  same  effect  in  Rubs  etc.  Co.  v.  Muscupiabe  etc.  Co.,  120  Cal.  526, 
65  Am.  St.  Rep.  190,  holding  all  conditions  on  either  side  concurrpnt 
in  such  event;  Clock  v.  Howard  etc.  Co.,  123  Cal.  18,  noted  under  Drew 
F.  Pedlar,  87  Cal.  443;  Sayre  v.  Mahoney,  35  Or.  144,  noted  under  Glas- 
sell  V.  Coleman,  94  Cal.  200;  Underwood  v.  Tew,  7  Wash.  301,  holding 
tender  of  deed  necessary  although  useless;  Hogan  v.  Kyle,  7  Wash. 
598,  38  Am.  St.  Rep.  912,  holding  vendor's  complaint  in  such  action 
insufficient. 

General  Citation.— First  Nat.  Bank  of  Madison  v.  Spear,  12  S.  D. 
114.. 

96  CaL  462-466.    BAUM  t.  REAY. 

Bvidence. — ^Inyentory  is  not  per  se  admissible  to  prove  its  oontenta, 
except  as  memorandum  to  refresh  appraiser's  memory,  p.  465. 

To  same  effect  in  Strauss  v.  Insurance  Co.,  9  Colo.  App.  390,  reject- 
ing agent's  report  as  original  evidence. 

96  Cal.  467-479.    VESDISR  ▼.  ROACH. 

Probate  Claim  must  be  presented  although  contingent,  and  amount 
is  not  ascertainable  within  ordinary  administration  period,  p.  468. 

To  same  effect  in  Fratt  v.  Hunt,  108  CaL  292,  as  to  guaranty  of 
lease,  but  holding  action  thereon  premature  if  brought  before  termina- 
tion of  lease;  Maddock  v.  Russell,  109  Cal.  425,  as  to  agreement  of 
indemnity.  Cited  in  Barto  v.  Stewart,  21  Wash.  617,  as  to  oontingent 
claim,  under  local  statutes.  Distinguished  under  local  statute  in  Reid 
V.  Sullivan,  20  Colo,  601,  holding  presentation  of  mortgage  claim  un- 
necessary. 

Jnrisdiction  of  Probate  Court  will  be  aided  by  powers  of  same  court 
in  equity  when  necessary  to  complete  administration  and  distribution, 
p.  478. 

To  same  effect  in  In  re  Clary,  112  Cal.  294,  as  to  compelling  admin- 
istrator to  account  on  distribution. 

96  Cal.  480-484.    WHITTON  ▼.  SULLIVAW. 

Pleading. — Common  Counts  in  assumpsit  for  value  of  services  will 
be  sustained  against  demurrer  for  uncertainty,  p.  482. 

Distinguished  in  Shade  v.  Sisson  etc.  Co.,  115  Cal.  367,  holding  com- 
plaint ambiguous  as  not  showing  whether  express  or  implied  c(mtract 
was  relied  upon. 

96  Cal.  484-486.    FISH  y.  McCARTHY;  31  Am.  St.  Rep.  237. 
Mechanic's  Lien. — Guardian  cannot  subject  ward's  property  to,  p.  485. 
Cited  in  Morse  v.  Hinckley,  124  CaL  168,  ruling  similarly  as  to  oon- 
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tract  of  employment  of  attorney  by  guardian;  Chappius  v.  Blandman, 
12P  Cal.  364,  and  San  Francisco  Pav.  Co.  y.  Fairfield,  134  Cal.  224,  aa 
to  power  of  executor  to  create  such  liens. 

96  GaL  486.    MOOSE  y.  SCHOFIELD. 

Witness. — ^Plaintiff  in  action  against  administrator  caiinot  testify  M 
to  transactions  with  the  decedent,  p.  487. 

Cited  in  Stuart  v.  Lord,  138  Cal.  677,  noted  under  Blood  v.  Fair- 
banks, 50  Cal.  420;  Rice  v.  Rigley,  7  Idaho,  130,  132,  in  action  against 
administrator  to  establish  resulting  trust  in  land,  plaintiff  cannot  tes- 
tify as  to  facts  occurring  prior  to  death  of  decedent. 

96  Cal.  490-493.    CHURCHILL  y.  PACIFIC  IMPROVEMENT  CO. 

Statutory  Construction.— <}ode  Sections  are  to  be  construed  as  con- 
tinuations of  comomn  law  or  existing  statutes,  when  not  opposed  there- 
to, p.  492. 

To  same  effect  in  Claiborne  y.  Castle,  98  CaL  83,  as  to  proyisions 
regarding  yendor's  lien. 

96  Gal.  494-500.    TREWATHA  y.  BUCHANAN  ETC.  CO. 

Seryant  cannot  reeoyer  for  injuries  proximately  receiyed  through  neg- 
ligence of  fellow-seryant,  though  appliances  were  defectiye,  p.  500. 

Cited  in  Vixelich  y.  Southern  Pacific  Co.,  126  Cal.  589,  reyersing  judg- 
ment for  plaintiff  under  facts  stated;  dissenting  opinion  in  S.  P.  Co. 
T.  Teargin,  109  Fed.  445,  on  point  that  question  of  proximate  cause 
therein  is  for  jury;  Luman  y.  Qolden  etc.  Min.  Co.,  140  Cal.  706,  apply- 
ing rule  in  action  for  injuries  to  mining  employee  caused  by  fall  of 
dirt  bucket  from  hoisting  machinery;  Cole  y.  German  Say.  etc.  Soc, 
124  Fed.  121,  determining  proximate  cause  of  injury  where  stranger 
opened  door  of  eleyator  shaft  and  plaintiff  steppd  in  and  fell  down 
shaft 

General  Citation.— StoU  y.  Daly  Min.  Co.,  19  Utah,  287. 

96  Cal.  501-504.    REED  y.  LYON. 

Tax  Deed.— Notice  to  Redeem  and  deed  are  yoid  when  including  aa 
part  of  sum  due  that  due  as  costs  thereon,  p.  503. 

Cited  in  State  y.  Nord,  73  Minn.  4,  72  Am.  St.  Rep.  596,  as  to  notice 
erroneously  stating  the  time  for  redemption.  Distinguished  in  Sim- 
mons y.  McCarthy,  118  Cal.  627,  where  such  latter  sum  was  not  stated 
to  be  a  part  of  former. 

96  Cal.  505-509.    CURRIER  y.  NELSON;  31  Am.  St.  Rep.  239. 

Where  Word  ''North,"  as  used  in  descriptive  call  of  deed,  is  not  qual« 
ified  by  other  words,  it  means  due  north,  p.  508. 
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Approved  in  Link  ▼.  Jones,  15  Colo.  App.  287,  where  boundary  line 
of  county  called  to  run  "due  south"  to  oertain  point,  "thenoe  south" 
to  a  river,  entire  line  construed  as  running  due  south  according  to  mag- 
netic meridian. 

96  Cal.  610-51-7.     VULCAN  POWDER  CO.  ▼.  HERCIFLES  BTC.  CO.; 
31  Am.  St.  Rep.  242. 

Contract  is  Void  when  in  restraint  of  trade,  except  as  allowed  by 
statute,  p.  513. 

To  same  effect  in  City  etc.  Works  y.  Jones,  102  CaL  514,  Herriman 
▼.  Menzies,  115  Cal.  24,  56  Am.  St.  Rep.  86,  Meyers  v.  Merillion,  118 
Cal.  366,  and  United  States  v.  Addyston  etc.  Co.,  86  Fed.  Rep.  290, 
cited  under  Santa  Clara  etc.  Co.  v.  Hayes,  76  Cal.  387.  Cited  in  Mer- 
chants' etc.  Co.  v.  Sterling,  124  Cal.  433,  71  Am.  St.  Rep.  98,  holding 
contract  void  as  being  in  such  restraint;  Getz  Bros.  &  Co.  y.  Federal 
Salt  Co.,  147  Cal.  119,  contract  in  consideration  of  certain  sum  that  all 
salt  shall  be  purchased  from  Federal  Salt  Co.  for  period  of  two  years 
and  not  to  import  or  bring  to  Pacific  coast  any  salt  other  than  that 
purchased  from  such  company,  is  in  restraint  of  trade.  Note  citations: 
Nester  v.  Brewing  Co.,  41  Am.  St.  Rep.  899,  on  general  subject. 

No  Cause  of  Action  can  Aziaa  out  of  an  illegal  contract,  p.  617. 

Approved  in  Haddock  v.  Salt  Lake  City,  23  Utah,  528,  where  plain- 
tiff alleged  that  defendant  had  agreed  to  pay  him  oertain  sums  for 
serving  process  in  certain  action,  defendant  can  set  up  the  contract 
which  was  void  as  against  public  policy. 

M  Cal.  618-621.    JOSEPH  ▼.  MACOWSKT. 

Trade  Mark.— Injunction  for  infringement  will  be  denied  wken  plain- 
tiff does  not  come  into  court  with  clean  hands,  p.  621. 

To  same  effect,  denying  injunction  under  facta  stated,  in  Coleman 
•to.  Co.  y.  Dannenberg  Co.,  103  Ga.  786. 

06  Cal.  622-632.    IN  R£  MOORS. 

Settlement  of  Probate  Account. — ^Express  findings  were  made  by  oourt 
on  issues  raised  by  oppositions,  p.  624. 

Cited  in  Miller  v.  Lux,  100  Cal.  613,  and  holding  such  findings  a  part 
of  judgment  roll  on  appeal  from  order. 

Additional  Commission  cannot  be  allowed  administrator  when  they 
are  not  asked  by  him,  p.  626. 

To  same  effect  in  In  re  Levinson,  108  Cal.  466,  holding  allowance 
there  not  presumed  on  appeal  to  have  been  proper;  In  re  Delaney,  110 
Cal.  666,  holding  allowance  improper  under  facts. 

Decree  of  Distribution  and  settling  account  should  be  framed  upon 
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principles  of  equity  so  as  to  do  exact  justice  as  to  all  matters  involved., 
and  advances  may  be  charged  against  distributive  shares,  p.  528. 

To  same  effect  in  Finnerty  y.  Pennie^  100  Cal.  407,  sustaining  the  im- 
position on  distributive  share  of  lien  of  administrator  for  fees,  et  cetera ; 
In  re  Smith,  108  Cal.  122,  but  holding  debt  from  devisee  to  estate  not 
deductible  as  such  advance;  In  re  Clos,  110  Cal.  501,  reimbursing  execu- 
trix for  expenditures  made;  In  re  Clary,  112  Cal.  294,  decreeing  account- 
ing against  administrator  after  distribution;  dissenting  opinion  in  Es- 
tate of  Kincaid,  120  Cal.  211,  212,  213,  discussing  settlement  accounting 
against  guardian  for  advances  to  heir  after  majority. 

Executor  should  be  charged  with  losses  if  resulting  from  his  negli- 
gence, p.  525. 

Cited  in  Estate  of  Carver,  123  Cal.  104,  noted  under  Estate  of  Os- 
borne, 87  Cal.  1;  Estate  of  Armstrong,  125  Cal.  605,  noted  under  Bur- 
nett V.  Lyford,  93  Cal.  119;  Estate  of  Schandoney,  133  Cal.  393,  but 
holding  guardian  not  liable  for  losses  under  facts  shown;  note  to  Fletcher 
▼.  American  etc.  Co.,  78  Am.  St.  Rep.  175. 

Probate  Homestead. — Order  conveys  title  when  not  appealed  from, 
p.  531. 

To  same  efleet  in  Fealey  v.  Fealey,  104  Cal.  360,  43  Am.  St.  Rep. 
115,  holding  it  not  attackable  for  perjured  evidence  as  to  character  of 
property;  and  on  same  point  see  Hanley  v.  Hanley,  114  Cal.  693.  Cited 
in  Estate  of  Huelsman,  127  Cal.  276,  ruling  accordingly  although  prop- 
erty erroneously  set  aside  to  widow  absolutely. 

In  Stating  Administrator's  Account,  court  necessarily  ascertained  what 
widow  has  already  received  from  the  administrator  as  her  distributive 
share  of  estate,  p.  530. , 

Approved  in  Otto  v.  Long,  144  Cal.  147,  court,  in  making  adjudica- 
tion for  probate  homestead,  necessarily  determined  that  fact  existed 
which  authorized  it  to  do  so. 

General  Citation.— Kagle  ▼.  Robins,  9  Wyo.  246. 

96   Cal.   532-595.  BLYTHS  ▼.   AYRES.     S.   C.    102   GaL   at  257,  262; 
HINCKLEY  ▼.  AYRES,  105  Cal.  at  357,  358;   IN  RE  BLYTHE, 
110  Cal.  at  233;  IN  RE  BLYTHE,  112  Cal.  at  693;   BLYTHS  v. 
HINCKLEY,  84  Fed.  Rep.  at  255;   BLYTHE  v.   HINCKLEY,   127 1 
Cal.   431,  434;    BLYTHE  CO.  ▼.  BANKERS'  INVESTMENT   CO.,^ 
147  Cal.  84. 
Statutory  Construction  must  be  according  to  plain  legislative  intent 

as  found  in  statute,  p.  582. 
To  M.me  effect  in  People  v.  Budd,  114  OaL  174,  as  to  constitutional 

provisions  on  filling  of  vacancies  in  office. 

Statutory  Construction. — ^Re-enacted  Statute  should  be  construed  ac- 
cording to  principles  in  force  at  time  of  re-enactment,  p.  691. 
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To  same  effect  in  Dixon  v.  Pluns,  08  Cal.  388,  as  to  re-enactment  of 
section  of  former  Practice  Act;  and  on  same  point,  Estate  of  Healy, 
122  Cal.  164. 

Illegitimate  Children. — Statute  as  to  legitimation  will  be  given  ex- 
traterritorial effect  when  construed  by  courts  of  state  of  enactment, 
p.  561. 

Cited  in  Van  Horn  v.  Van  Horn,  107  Iowa,  249,  holding  recognition 
valid  though  in  state  not  adopting  that  doctrine;  Irving  v.  Ford,  179 
Mass.  221,  but  holding  that  both  parents  must  reside  in  same  state; 
and  on  same  point  in  Eddie  v.  Eddie,  8  N.  Dak.  381,  73  Am.  St.  Rep. 
770;  Morton  v.  Morton,  62  Neb.  424. 

Same. — Such  statutes  are  to  be  liberally  construed,  p.  591. 

Cited  in  Robinson  v.  Ruprecht,  191  111.  433,  434,  holding  child  bom 
in  adultery  legitimized  by  later  common -law  marriage;  and  cf.  Ives  v. 
McNicoU,  59  Ohio  St.  418,  69  Am.  St.  Rep.  785;  Estate  of  Gk)rkow,  20 
Wash.  574,  and  In  re  Rohrer,  22  Wash.  153,  allowing  such  child  to 
inherit  on  proof  of  adoption. 

Bachelor  Residing  in  California  who  is  father  of  an  illegitimate  non- 
resident, and  who  is  without  family  into  which  child  could  have  been 
received,  cannot  legitimuEC  child  under  CSvil  Code,  section  230  (dissent- 
ing opinion) ,  p.  693. 

Approved  in  Estate  of  De  Laveaga,  142  Cal.  169,  unmarried  man  who 
is  father  of  illegitimate  child  must  receive  child  into  his  home  or  res- 
idence, if  he  have  one  where  he  can  receive  him,  in  order  to  adopt  him 
under  Civil  Code,  section  230. 

96  Cal.  596-597.    PEOPLE  ▼.  LANS. 

Defendant  Convicted  of  Murder  and  Sentenced  to  Prison  for  life  is 
entitled  to  ten  days'  stay  of  proceedings  after  judgment  and  such  fur- 
ther time  as  court  may  grant  to  prepare  bill  of  exceptions  for  settle- 
ment, p.  597. 

Approved  in  State  v.  McDonald,  27  Mont.  68,  following  rule;  People 
V.  Gallanar,  144  CaL  658,  granting  stay  of  execution  pending  prepara- 
tion of  record  on  appeal.  Distinguished  in  Ex  parte  Warren,  41  Or. 
312,  justice  of  supreme  court  will  not  revise  refusal  of  trial  court  to 
grant  stay  pending  settlement  of  bill  of  exceptions  on  application  for 
certificate  of  probable  cause. 

96  Cal.  598-601.    IN  RE  QUILFOYLS. 

Will. — Subscription  may  be  by  mark,  if  otherwise  sufficient,  p.  600. 

To  same  effect  in  In  re  Mullin,  110  Cal.  259,  sustaining  will  so  sub- 
scribed, and  Stephens  v.  Stephens,  129  Mo.  427,  50  Am.  St.  Rep.  456, 
ruling  similarly;  sad  Smythe  v.  Irick,  46  S.  Car.  316,  57  Am.  St.  Rep. 
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687,  wliere  name  written  by  another,  in  presence  and  at  request  of 
testatrix.  Cited  in  Scott  v.  Hawk,  107  Iowa,  726,  70  Am.  St.  Rep.  229, 
sustaining  will  so  signed;  People  v.  McDaniels,  141  Cal.  115,  signature 
by  mark  of  complainant  made  after  his  initials  and  before  his  surname, 
accompanied  by  jurat  of  justice  of  peace,  is  sufficient. 

96  CaL  606-608.    PEOPLE  v.  NEWMAN. 

Stare  Decisis  should  apply  as  to  question  of  statutory  construction 
regarding  terms  of  certain  officers,  p.  608. 

To  same  effect  in  People  v.  Menzies,  110  Cal.  454,  as  to  San  Fran- 
ciaco  police  commissioners. 

MisceUaneons.— Ex  parte  Lorengen,  128  Cal.  436. 

96  Cal.  617-62.1.     KHEISS  ▼.  H0TALIN6. 

Void  Judgment  may  be  Set  Aside  by  court  sua  sponte  and  ezecntion 
thereon  perpetually  stayed,  p.  623. 

Approved  in  People  v.  Davis,  143  Cal.  676,  upholding  refusal  to  vacate 
judgment  by  default  obtained  on  service  by  publication. 

96  CaL  623-641.     SAN  GABRIEL  ETC.  CO.  ▼.  WITHER  CO. 

Mortgagor  Paying  Taxes  may  recover  amount  from  mortgagee  by 
suit,  p.  633. 

To  same  effect  in  Angus  v.  Plum,  121  Cal.  608,  when  followed  on 
atare  decisis.  CSted  in  County  of  Colusa  v.  County  of  Olenn,  124  OaL 
603,  sustaining  similar  action  by  county  against  its  later  subdivision 
for  taxes  received  by  latter.  Distinguished  in  McPike  v.  Heaton,  131 
Gal.  Ill,  82  Am.  St.  Rep.  337,  denying  right  of  subsequent  grantee  to 
recover  from  original  owner  taxes  paid  by  former;  Henry  v.  Garden 
City  Bank  etc.  Co.,  145  Cal.  56,  57  (approved  in  dissenting  opinion,  pp.  58, 
60,  61),  where  purchaser  at  foreclosure  sale  redeemed  land  from  sale 
under  taxes  levied  on  second  mortgage  he  cannot  recover  amount  so 
paid  from  second  mortgagee. 

Assessment  of  Taxes  to  Mortgagee  on  Mortgage  entered  in  land  ac- 
cording to  blocks  and  lots  is  valid  though  mortgage  describes  land  as 
entire  tract  in  specified  section  and  township,  p.  635. 

Approved  in  Best  v.  Wohlford,  144  Cal.  736,  applying  rule  to  irriga- 
tion district  assessment. 

Owner  of  Mortgage  is  Personally  Liable  for  payment  of  tax  assessed 
upon  it  during  his  ownership  of  it,  p.  636. 

Distinguished  in  Anglo -California  Bank  v.  Eudey,  123  Fed.  42,  where 
mortgagee  assigned,  by  recorded  assignments,  mortgage  subject  to  all 
taxes,  subsequent  assignee  took  mortgage  subject  to  taxes. 
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06  Cal.  645-64f{.     OBERSTELLER  v.  COMMERCIAL  ETC.  CO. 

Special  Verdict. — Judgment  can  be  rendered  on,  only  when  incon- 
sistent with  general  verdict,  p.  648. 

Cited  in  Portland  etc.  Co.  y.  Murphy,  130  Cal.  652,  holding  gvneral 
and  special  findings  not  inconsistent. 

96  CaL  649-652.    MALLOYE  v.  COUBROUGH. 

Power  of  Attorney  to  collect  judgment  does  not  indude  its  assign- 
ment for  collection,  p.  661. 

Cited  in  Dingley  v.  McDonald,  124  Cal.  686,  687,  as  to  assignment 
by  attorney  at  law  who  had  received  daim  for  collection. 

06  Cal.  653-655.  SHERER  ▼.  SUPERIOR  COURT. 

Certiorari  will  not  Lie  upon  order  dismissing  justice's  appeal,  if  with- 
in jurisdiction,  p.  654. 

died  in  Disque  ▼.  Herrington,  130  Cal.  4,  as  to  refusal  by  Juirtioe 
to  grant  continuance. 

To  same  effect  in  History  Co.  y.  Light,  97  CaL  68,  as  to  order  of 
justice's  court  setting  aside  senrice  of  summons. 

96  Cal.  656-660.    DOUOLASS  v.  TODD;  31  Am.  St.  R«p.  247. 

Default. — ^Judgment  should  be  vacated,  when  allowed  upon  erroneous 
advice  of  counsel,  p.  658. 

To  same  effect  in  Tuttle  t.  Soott,  110  CaL  688,  affirming  order  of 
vacation  under  facts  stated.  Note  dtation:  Baxter  v.  Chute,  36  Am. 
St.  Rep.  636,  on  general  subject. 

Default.— Affidavit  of  Merits  cannot  be  contradicted  by  eounter-affi- 
lavits  as  to  the  merits,  p.  657. 

Cited  in  Rauer  etc.  Co.  v.  Gilleran,  138  CaL  354,  denying  right  of 
.eurt  to  order  examination  of  affiant;  Kitzman  v.  Minnesota  etc.  Co., 
.0  K.  Dak.  24,  noted  under  Francis  v.  Cox,  38  CaL  323. 

M  Cal.  664-668.    BURRIS  ▼.  ADAMS. 

Probate  Sale  will  be  sustained  against  collateral  attack  where  pro- 
ceedings in  substantial  compliance  with  statutes,  p.  667. 

Cited  in  Estate  of  Heydenfeldt,  127  Cal.  458,  noted  under  Stuart  v. 
Allen.  16  Cal.  474.    See  note  34  Am.  St.  Rep.  717. 

Fraud. — Complaint  based  on  must  aver  facts,  although  in  form  one 
to  quiof.  title,  p.  667. 

To  ne  effect  in  Burris  v.  Kennedy,  108  Cal.  343,  as  to  similar  com- 
plaiu!  id  holding  defects  not  cured  by  allegations  of  answer;  Moore 
V.  Cv.,        19  CaL  432,  433,  but  holding  that  replication  is  unnecessary 
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to  set  up  fraud  in  rebuttal  of  matters  alleged  in  answer.  Cited  also 
in  McDonald  v.  McCoy,  121  Cal.  71,  on  point  that  averment  of  legal 
title  precludes  recovery  based  on  equitable  title  sought  to  be  impressed 
on  legal  title  held  by  defendants. 

Action  to  Quiet  Title  by  equitable  against  legal  owner  is  not  main- 
tainable while  latter's  title  is  not  annulled,  p.  668. 

Cited  in  Chase  v.  Cameron,  133  CaL  234,  noted  imder  Von  Drachen- 
feU  y.  DooUttle.  77  Cal.  295. 

96  Cal.  669-671.    BURNS  ▼.  GUSHING. 

Complaint  need  not  allege  particulars  obtainable  on  demand  for  bill 
of  particulars,  p.  671. 

To  same  effect  in  Pleasant  v.  Samuels,  114  Cal.  38,  as  to  action  for 
moneys  paid  out  for  defendant,  although  general  and  special  demurrers 
interposed. 

Complaint  may  be  aided  by  allegations  of  answer,  p.  671. 
Cited  in  Vanalstine  t.  Wheian,  135  CaL  234,  noted  under  Cobn  r. 
Knoai^  90  OaL  26aw 
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07  Gal.  1-8.  GORMAN  ▼.  SOUTHERN  PACIFIC  CO.;  3S  Am.  St.  lUp. 
157. 

Carriera. — ^Railway  ia  liable  for  wrongful  expulsion  of  passenger,  p.  0. 

To  same  effect  in  Trabing  v.  California  etc  C!o.,  121  Cal.  141,  as  to 
wanton  injury  and  expulsion  by  captain  of  defendant's  vessel;  Pitts- 
burg etc.  Co.  ▼.  Reynolds,  55  0.  St.  383,  (M)  Am.  St.  Rep.  710,  holding 
company  liable  therefor  as  for  a  tort;  and  on  same  point  Northern  etc 
Co.  ▼.  Pauson,  70  Fed.  Rep.  588.  Note  citations:  Lucas  ▼.  Railroad 
Co.,  30  Am.  St.  Rep.  621,  Chicago  etc.  Co.  ▼.  Graham,  50  Id.  262,  on  gen- 
eral subject. 

Expulsion  of  Pasacngeiy-DamageB.— Rules  for,  stated,  p.  6. 

Cited  in  Cox  y.  Railway,  109  Cal.  107,  holding  punitiye  damages  un- 
authorized under  facts;  Zion  ▼.  S.  P.  Co.,  67  Fed.  Rep.  503,  504,  hold- 
ing seventeen-hundred-dollar  yerdict  excessive.  Overruled  in  Warner  v. 
S.  P.  Co.,  113  Cal.  115,  117,  54  Am.  St.  Rep.  334,  336,  holding  punitive 
damages  not  allowable  therefor.  Note  citations:  Spellman  v.  Railroad 
Co.,  28  Am.  St.  Rep.  881,  and  Hoboken  etc  Co.  t.  Kahn,  59  Id.  603,  on 
general  subject. 

97  Cal.  8-10.    PACIFIC  PAVING  CO.  ▼.  BOLTON. 

Street  A88e88ments.-^omplaint  may  allege  passage  of  resolution  in 
form  prescribed  for  pleading  of  judgments,  p.  9. 

To  same  effect  in  Oakland  Bank  v.  Sullivan,  107  Cal.  432,  on  point 
that  such  actions  are  subject  to  code  rules  of  pleading;  Williams  v. 
Bergin,  127  Cal.  580,  as  to  allegation  that  resolution  vacating  assess- 
ment was  duly  made  and  passed;  dissenting  opinion  in  Buckman  v. 
Hatch,  139  Cal.  59,  as  to  allegation  that  order  was  duly  given  and 
made;  Montesano  v.  Blair,  12  Wash.  189,  sustaining  complaint  when 
first  objected  to  on  appeal. 

Where  Complaint  in  Action  to  foreclose  street  assessment  alleged 
that  council  deeming  it  necessary  duly  gave  and  made  its  determination 
to  order  work  done,  it  need  not  set  forth  steps  necessary  to  give  coun- 
cil jurisdiction  to  order  work  done,  p.  9. 
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Approved  in  Raisch  y.  Hilderbrandt,  146  Cal.  723,  ayerment  as  to 
warrant,  assessment,  diagram,  affidavit  of  demand  and  nonpayment, 
which  are  admitted  in  answer  preclude  nonsuit  where  those  documents 
are  not  produced  in  evidence. 

97  Cal.  10-12.    BARKER  v.  DOHERTT. 

Mechanics'  Lien. — Contract  is  void  where  plans  and  specifications  not 
filed,  p.  10. 

To  same  effect  in  Pierce  y.  Birkholm,  115  Cal.  661,  and  Kuhlman  v. 
Burns,  117  Cal.  472,  cited  under  Willamette  etc.  Co.  y.  College  Co.,  94 
Cal.  229. 

Mechanics'  Lien.-^ontract  is  admissible  to  furnish  test  as  to  time 
for  completion,  although  void  for  nonrecording,  p.  12. 

To  same  effect  in  Joost  v.  Sullivan,  111  Cal.  292.  Cited  in  Laidla\» 
V.  Marye,  133  Cal.  176,  holding  such  contract  the  measure  and  test  of 
contractor's  right  of  recovery  in  assumpsit. 

97  Cal.  15-18.    6XJMPEL  y.  CASTAGNETTO. 

Appeal. — Order  Denying  New  Trial  will  be  affirmed  when  notice  given 
too  late,  and  objection  is  taken  below  and  not  waived,  p.  16. 

To  same  effect  in  McMahon  v.  Thomas,  114  Cal.  590,  where  notice 
given  not  signed  by  attorney  of  record;  Smith  v.  Jordan,  122  Cal.  68, 
where  all  steps  in  settlement  taken  too  late. 

Appeal  from  new  trial  order  will  not  be  dismissed  for  informality 
in  proceedings  on  the  motion,  p.  16. 

Cited  in  Estate  of  Scott,  124  Cal.  673,  noted  under  Bamhart  y. 
Fulkerth,  92  Cal.  155. 

97  Cal.  21-27.    CHRISTY  v.  SPRING  VALLEY  W.  W. 

Adverse  Possession. — ^Defendant  cannot  acquire  from  codefendant  pend- 
ente lite  any  interest  that  will  not  be  bound  by  the  judgment,  p.  25. 

Cited  in  McLean  y.  Baldwin,  136  Cal.  570,  noted  under  In  re  Grider, 
81  Cal.  571. 

97  Cal.  28-39.     BANK  OF  BRITISH  NORTH  AMERICA  y.  ALASKA 
IMPROVEMENT  CO.     S.  C.  see  BANK  y.  MADISON,  99  Cal.  127. 

Miscellaneous. — ^London  &  San  Francisco  Bank  v.  Block,  117  Fed.  905, 
foreign  banking  corporation's  right  to  do  business  in  California  is  tax- 
able. 

97  Cal.  40-47.    FREEL  y.  MARKET  STREET  ETC.  CO. 
Witnesses. — ^Physician  may  testify  in  criminal  cases,  p.  46. 
To  same  effect  in  People  v.  Lane,  101  Cal.  516   (cited  in  People  T« 
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West,  106  Cal.  91),  permitting  evidence  of  complaint  for  which  defend- 
ant was  treated. 

Witnesses. — ^Physicians  cannot  testify  in  civil  cases  as  to  informa- 
tion obtained  while  visiting  and  prescribing  for  party,  p.  47. 

To  same  effect  in  In  re  Flint,  100  Cal.  395,  rejecting  such  evidence  in 
will  contest  as  to  sanity,  although  privilege  waived  by  heir  contesting 
will;  Harrison  v.  Railway  Co.,  116  Cal.  166,  but  admitting  evidence  of 
information  acquired  in  autopsy;  Colorado  etc.  Co.  v.  Cummings,  8 
Colo.  App.  551,  rejecting  evidence  under  facts  stated. 

97  CaL  47-52.    WATTS  ▼.  6ALLA6HBR. 

Foredosure  of  Mortgage  on  Homestead  is  void  as  against  wife  when 
not  party  to  suit,  p.  50. 

To  same  effect  in  Brackett  v.  Banegas,  116  Cal.  283,  58  Am.  St.  Rep. 
165,  further  holding  as  to  right  to  vacate  decree  by  new  action  in  order 
to  bring  in  such  omitted  party. 

97  OaL  56-58.    HISTORT  CO.  ▼.  LIGHT. 

Certiorari  will  not  Lie  to  review  decision  of  justice  of  peace  on  mo- 
tion to  set  aiside  service  of  summons,  when  within  his  jurisdiction,  p.  58. 

To  same  effect  in  Bank  v.  Superior  Court,  106  Cal.  47,  denying  writ 
to  review  his  decision  on  justification  of  sureties  on  appeal  bond;  Crooks 
V.  District  Court,  21  Utah,  104,  noted  under  Buckley  v.  Superior  Court, 

96  CaL  119. 

97  CaL  62-66.    ROBINSON  ▼.  TBMPLAR  LODGE. 

Award. — Complaint  upon  need  not  allege  express  agreement  to  be 
bound  thereby,  p.  65. 

To  same  effect  in  Stockton  etc.  Works  v.  Insurance  Co.,  98  Cal.  570, 
but  holding  rule  inapplicable  to  award  under  insurance  policy  discussed; 
but  see  Robinson  v.  Lodge,  117  Cal.  376,  59  Am.  St.  Rep.  197,  holding 
action  at  law  not  maintainable  when  submission  to  arbitration  had 
under  terms  of  lodge  by-laws.  Note  citations:  Lake  v.  Association, 
52  Am.  St.  Rep.  647,  on  general  subject. 

97  CaL  66-69.    ROGERS  v.  DUFF. 

Complaint  on  Account  need  not  set  forth  items  thereof,  when  bill  of 
particulars  obtainable,  p.  68. 

To  same  effect  in  Pleasant  v.  Samuels,  114  Cal.  38,  sustaining  com- 
plaint. 

Failure  to  Find  upon  issue  is  immaterial  when  no  evidence  offered 
thereon,  p.  69. 
To  same  effect  in  Gregory  t.  Gregory,  102  Cal.  52,  holding  findings 
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unnecessary  wliere  agreed  statement  of  facts  filed.  Cited  in  Brown  v. 
Brown,  12  S.  Dak.  609,  holding  findings  unnecessary  in  case  of  agreed 
statement  of  facts;  Cutting  Fruit  etc.  Co.  v.  Canty,  141  Cal.  696,  ap- 
plying rule  where  court  failed  to  find  on  issue  raised  by  counterclaim. 

07  Cal.  72-77.    BREEZE  ▼.  BROOKS. 

Constniction  of  Findings  should  be  such  as  to  uphold  and  not  defeat 
judgment,  p.  77. 

To  same  effect  in  Warren  v.  Hopkins,  110  Cal.  512;  California  etc. 
Co.  V.  Pauly,  111  Cal.  125,  on  point  that  construction  should  be  such 
as  to  make  findings  consistent;  Gould  v.  Eaton,  111  Cal.  645,  52  Am. 
St.  Rep.  204.  Cited  also  in  Murphy  y.  Clayton,  113  Cal.  162,  as  bearing 
upon  prior  decision,  71  Cal.  169;  Perkins  v.  Lumber  Co.,  129  Cal.  429; 
Krasky  v.  WoUpert,  134  Cal.  342,  De  Haven  v.  Berendes,  135  Cal.  180, 
Nevills  V.  Mining  Co.,  135  Cal.  666,  and  People's  etc.  Bank  v.  Ricard, 
139  Cal.  291,  holding  findings  sufficient;  Paine  v.  San  Bernardino  etc. 
Co.,  143  Cal.  56,  applying  principle  in  action  by  husband  and  wife  for 
injuries  to  wife. 

07  Cal.  78-80.    SALINAS  CITY  BASK  ▼.  DB  WITT. 

Partnership  does  not  arise  from  agreement  to  take  share  of  profits 
as  compensation,  p.  80. 

To  same  effect  in  Nof singer  ▼.  Goldman,  122  CaL  615,  holding  no 
partnership  created. 

07  Cal.  83-01.    EX  PARTE  BROWN. 

Contempt. — ^Violation  of  unlawful  order  is  not,  p.  85. 

Cited  in  Ex  parte  Qark,  126  Cal.  240,  77  Am.  St.  Rep.  180,  noted  under 
Ex  parte  Rowe,  7  Cal.  181. 

Election. — Original  Ballots  cannot  be  ordered  produced  before  judge 
in  trial  of  criminal  case  when  their  presence  is  material,  p.  85. 

To  same  effect  in  Ex  parte  Arnold,  128  Mo.  260,  266,  40  Am.  St.  Rep. 
665,  566,  citing  main  case  also  on  point  that  ballots  cannot  be  offered 
on  contest  without  proof  that  they  have  not  been  tampered  with;  and 
see  on  last  point  Sone  y.  Williams,  130  Mo.  656,  666. 

07  Cal.  01-02.    JACKS  ▼.  BALDEZ. 

Motion  to  Vacate  Judgment  not  void  on  faoe  must  be  made  withir 
six  months,  p.  02. 

To  same  effect  in  Norton  v.  Railroad  Co.,  07  Cal.  300,  33  Am.  St.  Rep. 
100,  People  y.  Temple,  103  Cal.  453,  Whitney  y.  Daggett,  108  Cal.  235, 
Yimng  y.  Fink,  110  Cal.  100,  Elliott  v.  Bastain,  11  Utah,  466,  Blyth 
y.  Swenson,  15  Utah,  370,  and  note  60  Am.  St.  Rep.  046,  cited  imder 
People  y.  Harrison,  84  CaL  607,  but  see  I>e  la  Montanya  y.  Same,  112 
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Cal.  118,  53  Am.  St.  Rep.  175,  where  limitation  held  not  to  apply  to 
case  where  no  jurisdiction  was  obtained;  Butler  v.  Soule.  124  Cal.  74, 
noted  under  Wharton  v.  Harlan,  68  Cal.  422:  Estate  of  Eikerenkotter, 
126  Cal.  53,  applying  rule  to  order  appointing  guardian,  where  notice 
alleged  to  have  been  insufficient;  Canadian  etc.  Co.  y.  Clarita  etc.  Co., 
140  Cal.  674,  following  rule;  Grannis  v.  Superior  Court,  146  Cal.  247, 
court  may  after  lapse  of  more  than  one  year  modify '  absolute  divorce 
decree  entered  without  interlocutory  decree,  by  vacating  so  much  there- 
of as  awards  absolute  decree. 

Judgment  is  Void  upon  face  when  fact  is  apparent  from  inspection 
of  judgment  roll,  p.  92. 

To  same  effect  in  People  y.  Thomas,  101  Cal.  573,  further  holding 
affidavit  and  order  for  publication  not  part  of  roU;  Latta  y.  Tutton, 
122  Cal.  282,  holding  judgment  so  void. 

97  Cal.  93-100.    KENNEDY  t.  CALIFORNIA  SAVINGS  BANE;  33  Am. 
St.  Rep.  163. 

Stockholder's  Liability  is  founded  on  theory  of  oorporation's  agency 
for  him  in  matters  within  its  powers,  p.  96. 

To  same  effect  in  McGowan  y.  McDonald,  111  CaL  71,  62  Am.  St. 
Rep.  158,  on  point  that  rule  as  to  admissions  of  agent  is  applicable  to 
such  relation;  concurring  opinion  in  Bliss  y.  Sneath,  119  Cal.  530,  hold- 
ing such  liability  both  statutory  and  contractual. 

Stockholder's  Liability.^Attachment  may  be  issued  in  action  to  en- 
force, p.  96. 

Cited  in  County  of  San  Luis  Obispo  y.  Gage,  139  Cal.  406,  holding 
liability  of  state  under  Statutes  of  1893,  page  57,  a  contract  Uability. 

Attachment  is  Void  if  writ  issued  for  more  than  demand  in  com- 
I^aint,  p.  98. 

To  same  effect  in  DeLeonis  y.  Etchepare,  120  Cal.  411,  412,  but  ruling 
aliter  when  issued  for  less  than  latter  amount.  Cited  in  Sparks  y. 
Bell,  137  Cal.  419,  discharging  writ  when  not  properly  issuable. 

97  Cal.  10M07.     HEINLEN  y.  HEILBRON. 

Parol  Eyidence  is  admissible  to  describe  location  of  river  with  refer- 
ence to  that  of  patented  land,  p.  103. 

To  same  effect  in  Colton  etc.  Co.  y.  Swartz,  99  Cal.  285,  as  to  relative 
locations  of  certain  tract  and  certain  city  limits. 

Patent  to  State  Lands  is  conclusive  evidence  that  all  steps  prescribed 
for  its  issuance  were  properly  taken,  p.  105. 

To  same  effect  in  Marshall  v.  Farmers'  Bank,  115  Cal.  335,  as  to 
question  of  assignment  of  certificate  on  which  patent  based;  Hooper 
v.  Young,  140  Cal.  ?;78.  following  rule;  dissenting  opinion  in  Miller  y. 
Notes   Cal.   Rep.— 272. 
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Grunsky,   141   Cal.   457,  majority  holding  before  patent  becomes   con- 
clusive conflicting  calls  therein  must  be  reconciled. 

Disqualification  of  Judge  is  not  cause  for  removal  unless  interest 
clearly  made  to  appear,  p.  107. 

To  same  effect  in  Meyer  v.  San  Diego,  121  Cal.  104,  66  Am.  St.  Rep. 
25,  holding  such  disqualification  shown  under  facts  stated. 

97  Cal.  108-111.    HEFT  ▼.  PAYNE. 

Street  Assessments. — ^Extension  of  Time  can  be  granted  only  in  stat* 
utory  manner,  p.  111. 

To  same  effect  in  Kelso  v.  Cole,  121  Cal.  123,  as  to  extension  after 
expiration  of  contract  time;  Union  etc.  Co.  v.  McGovem,  127  Cal.  640, 
on  point  that  lien  is  not  acquirable  without  strict  compliance  with  the 
statute;  California  etc.  Co.  y.  Moran,  128  Cal.  3^8,  noted  under  Don- 
nelly V.  Tillman,  47  Cal.  40. 

97  Cal.  112-114.    McDONALD  y.  DODGE. 

Street  Improyements. — ^Resolutions  of  intention,  et  cetera,  need  not 
have  mayor's  approyal,  p.  113. 

To  same  effect  in  Eisenhuth  y.  Ackerson,  105  CaL  90,  but  holding 
approval  necessary  in  case  of  granting  of  franchise.  Cited  in  Green- 
wood y.  Morrison,  128  Cal.  351,  sustaining  award  of  contract  by  three - 
fourths  of  city  council;  Harrison  v.  Roberts,  145  Cal.  180,  proposed 
amendment  to  San  Francisco  charter  proposed  by  supervisors  need  not 
be  presented  to  mayor  for  approvaL 

97  Cal.  114-122.    FALLS  y.  SAN  FRANCISCO  ETC.  CO. 

Negligence. — ^Passenger  at  station  must  use  reasonable  care  in  leav- 
ing and  boarding  train,  p.  121. 

To  same  effect  in  Louisville  etc.  Co.  y.  Espenscheid,  17  Ind.  App. 
569,  holding  passenger  guilty  of  contributory  negligence  in  alighting 
from  train  while  in  motion;  Gunderman  v.  Railway  Co.,  58  Mo.  App. 
381,  ruling  similarly  as  to  injuries  received  by  passenger  from  going 
upon  freight  platform,  and  holding  company  bound  to  exercise  reason- 
able care  only  in  matters  pertaining  to  stations  and  platforms. 

97  Cal.  122124.    WILLIAMS  y.  SAVINGS  ETC.  SOCIETY. 

Street  Assessment  is  evidence  of  performance  of  work,  as  against 
conflicting  prior  certificate  of  city  surveyor,  p.  123. 

To  same  effect  in  Buckman  v.  Landers,  111  Cal.  350,  as  to  engineer's 
certificate. 

Street  Work. — ^Judicial  Notice  extends  to  points  of  intersection  of 
city  streets,  p.  124. 
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Cited  in  Labs  v.  Cooper,  107  Cal.  658,  but  holding  description  insuffi- 
cient although  containing  reference  to  diagram. 

97  Cal.  125-131.    HARDY  v.  HARDY. 

Desertion  is  sufficient  ground  for  maintenance,  although  not  having 
lasted  one  year,  p.  130. 

Cited  in  McMullin  v.  McMuUin,  123  Cal.  654,  discussing  condonation 
of  desertion  as  to  such  action  and  action  for  divorce  on  ground  of  deser- 
tion; note  to  In  re  Popejoy,  77  Am.  St.  Rep.  239;  Volkmar  v.  Volk- 
mar,  147  Cal.  177,  in  action  for  divorce  by  husband  where  application 
is  denied  and  court  finds  paj^ties  have  lived  apart  and  that  wife  did  not 
desert  husband  but  there  was  no  averment  in  answer  that  husband 
deserted  wife,  court  cannot  award  permanent  alimony  to  wife. 

Action  for  Support. — ^Judgment  in  favor  of  defendant  is  bar  to  sub- 
sequent action  therefor  based  on  same  act  of  desertion,  p.  130. 

To  same  effect  in  Wagner  v.  Wagner,  104  Cal.  297,  but  holding  such 
judgment  in  divorce  suit  for  willful  neglect  not  a  bar  to  action  based 
on  continued  neglect.  Approved  in  Greer  v.  Greer,  142  Cal.  524,  deter- 
mining conclusiveness  of  judgment  in  divorce  for  desertion  and  to  cancel 
deed  to  enforce  former  judgment  for  alimony.  Distinguished  in  Ben- 
ton V.  Benton,  122  CaL  397,  holding  complaint  for  maintenance  suffi- 
cient. 

97  Cal.  131-135.    SCHWARZS  y.  MAHOITSY. 

Harried  Woman  may  acquire  lease  in  own  name  and  make  sublease, 
and  sue  upon  it,  p.  134. 

To  same  effect  in  Grosse-Becker  v.  Becker,  102  Cal.  228,  sustaining 
action  for  wife's  personal  services,  when  contract  not  made  by  her  as 
agent  of  community. 

97  Cal.  135-140.    BUCK  v.  CTTY  OP  EUREKA. 

Change  of  7enue. — ^Residence  of  corporation  is  its  principal  place  of 
business,  p.  139. 

To  same  effect  in  McSherry  v.  Mining  Co.,  97  Cal.  643;  Trezevant  v. 
Strong  Co.,  102  Cal.  48,  and  Crookston  v.  Mining  Co.,  13  Utah,  121, 
cited  under  Cohn  v.  C.  P.  R.  R.  Co.,  71  Cal.  488. 

97  Cal.  140-147.     SOBERANES  v.  SOBERANES.     S.  C.  106  Cal.  3. 

Undue  Influence  is  not  presumed  per  se  in  deed  from  parent  to  child, 
p.  146. 

To  same  effect  in  Smith  v.  Mason,  122  Cal.  427,  sustaining  gift  from 
father  to  daughter,  excluding  other  children.  Cited  in  President  v.  Mer- 
ritt,  75  Fed.  488,  507,  sustaining  deed  when  grantee    (attorney)    was 
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merely  trustee  foi-  another.  Distinguished  in  Becker  v.  Schwerdtle, 
141  Cal.  391,  upholding  sufficiency  of  complaint  by  mother  to  enforce 
trust  and  compel  conveyance  where  deed  given  by  mother  to  son  in 
expectation  of  death  on  understading  that  in  event  of  recovery  he  would 
pay  twenty  dollars  per  month  for  her  support. 

97  Cal.  147-154.    PECKHAM  v.  STEWART. 

Under  Contract  for  Good  and  Perfect  Title,  the  title  must  be  free 
from  reasonable  objection,  p.  153. 

Approved  in  Muller  v.  Palmer,  144  Cal.  313,  following  rule. 

97  Cal.  155-161.    CHAPMAN  ▼.  BANK  OF  CALIFORNIA. 

Statute  of  Limitations. — ^Laches  will  defeat  claim  irrespective  of  term 
prescribed  by  statute  of  limitations;  and  question  of  bar  is  in  discre- 
tion of  trial  court,  p.  159. 

To  same  effect  in  Seculovich  v.  Morton,  101  Cal.  677,  40  Am.  St.  Rep. 
107,  holding  action  to  declare  and  enforce  trust,  barred  under  facts; 
Robertson  v.  Burrell,  110  Cal.  578,  as  to  partnership  accounting  against 
surviving  by  heirs  of  deceased  partner;  Meherin  v.  Produce  Exchange, 
117  Cal.  217,  as  to  action  by  members  of  produce  exchange  to  compel 
reinstatement.  Cited  on  last  point  in  Wolff  v.  Canadian  etc.  Railway 
Co.,  123  Cal.  540,  applying  rule  to  motion  to  vacate  default. 

97  Cal.  161-171.    HOLMES  v.  SOUTH  PACIFIC  COAST  RY.  CO. 

Contributory  Negligence  may  be  attributed  to  person  killed  while 
walking  on  railroad  track  without  proper  care,  p.  167. 

To  same  effect  in  Kenna  v.  Railroad  Co.,  101  Cal.  30,  and  Everett 
T.  Railway  Co.,  115  Cal.  123,  126,  127,  cited  under  Glaacodc  v.  Railroad 
Co.,  73  Cal.  137;  Green  v.  S.  P.  Co.,  122  Cal.  668,  holding  instruction 
erroneous.  Cited  in  Nein  v.  Railway  Co.,  92  Fed.  88,  sustaining  judg- 
ment for  defendant;  Green  v.  Southern  Cal.  Ry.  Co.,  138  CaL  6,  7,  hold- 
ing nonsuit  improperly  denied;  Green  v.  Los  Angeles  etc  Ry.,  142  Cal. 
37,  following  rule.  Distinguished  in  Harrington  v.  Los  Angeles  Ry., 
140  Cal.  524,  holding  electric  railway  company  liable  for  injuries  to 
bicyclist  due  to  collision,  where,  notwithstanding  negligence  of  plain- 
tiff, motorman  could  have  avoided  collision. 

Contributory  Negligence  is  not  defense  where  defendants  failed  to 
observe  care  in  order  to  avoid  injury,  p.  168. 

To  same  effect  in  Esrey  v.  S.  P.  Co.,  103  Cal.  545,  holding  defendant 
liable  under  facts;  and  see  Everett  case,  cited  above.  Approved  in 
Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  41,  45,  following  rule. 

97  Cal.  171-180.    PEOPLE  v.  AH  LEE  DOON. 

Record  on  Appeal. — Notes  of  reporter  will  not  be  considered  part  of 
instructions  when  not  endorsed  nor  authenticated,  p.  174. 
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To  same  effect  in  People  t.  Glaik,  106  Gal.  37,  as  to  similiar  doea- 
ment. 

Where  Evidence  of  Good  Disposition  of  Defendant  charged  with  mnr 
der  is  received  without  objection,  it  is  proper  cross-examination  to  aalr 
if  they  had  heard  of  his  prior  conviction  for  murder,  pp.  179,  180. 

Approved  in  State  v.  Ogden,  39  Or.  198,  applying  principle  in  prosecu- 
tion for  rape. 

97  OaL  182-184.    HANLET  v.  SIXTEEN  HORSES  ETC. 

Statute  is  Repealed  when  later  act  was  intended  as  substitute,  al- 
though containing  no  express  language,  p.  183. 

To  same  effect  in  Dillon  v.  Bicknell,  116  Cal.  114,  holding  code  section 
so  repealed.  Cited  in  Sponogle  v.  Cumow,  136  Cal.  586,  and  San  Fran- 
dfloo  etc  Co.  ▼.  Hartung,  138  CaL  230,  noted  under  State  v.  Conkling, 
19  CaL  601. 

97  OlL  189194.    STS0Z7NSKI  ▼.  STR0Z7NSKL 

Divoioe. — ^Decree  as  to  division  of  property  may  be  reversed  on  appeal 
for  any  apparent  degree  of  error,  p.  191. 

To  same  effect  in  Reid  v.  Reid,  112  Csl.  278,  ordering  new  trial  where 
findings  insuffident  for  basis  of  new  decree  above. 

97  €kL  194-196.    PEOPLE  t.  DAVIS. 

Larceny.— Ownership  is  sufficiently  shown  prima  fade  by  possession, 
p.  195. 

To  same  effect  in  People  v.  Oldham,  111  OaL  662,  as  to  robbery  from 
express  company. 

97  Cal.  196202.    IN  RE  ARGUELLO. 

Administrator  is  Liable  personally  for  loss  of  funds  deposited  In 
bank  in  own  name,  p.  200. 

To  same  effect  in  People  v.  Wilson,  117  CaL  243,  holding  public  officer 
liable  for  loss  of  funds  deposited  as  such  officer,  when  such  deposit 
unauthorized;  Matter  of  Bane,  120  Cal.  536,  65  Am.  St.  Rep.  199,  ap- 
plying rule  to  investment  by  guardian  irrespective  of  question  of  good 
faith. 

97  Cal.  203-208.    RILEY  y.  NANCE. 

Attachment  Lien  is  not  merged  where  no  Judgment  lien  created,  p. 
204. 

To  same  effect,  when  judgment  not  docketed,  in  Weinreich  v.  Hensley, 
121  CaL  66L 
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97  Oal.  208-213.    HATTON  ▼.  HOLMES. 

Sureties  on  Notary's  Bond  are  not  liable  where  plaintiff's  own  negli- 
gence was  proximate  cause  of  loss,  p.  212. 

To  same  effect  in  State  v.  Plass,  58  Mo.  App.  152,  and  State  v.  Bough- 
ton,  Id.  158,  cited  under  Heidt  v.,  Minor,  89  Cal.  115. 

Bank  Paying  Check  upon  Forged  Indorsement  of  name  of  payee  ac- 
quires no  right  as  against  drawer,  p.  212. 

Approved  in  Western  Union  Tel.  Co.  v.  Bank,  17  Colo.  App.  233,  where 
local  agent  of  company  waa  ordered  to  pay  certain  sum  to  W.  H.  Dailey, 
and  W.  H.  Daly  received  check  which  was  cashed  at  different  bank 
from  that  drawn  and  indorsed  W.  H.  Daly,  drawee  bank  liable  to  drawer. 

97  Cal.  214-223.     SECURITY  SAVINGS  BANK  ETC.  CO.  v.  HINTON. 

Municipal  Charter  may  authorize  taxation  for  municipal  purposes, 
p.  218. 

To  same  effect  in  Farmers'  etc.  Bank  y.  Board,  97  Gal.  321,  holding, 
as  in  main  case,  grant  therefor  by  general  law  unnecessary.  Approved 
in  Ex  parte  Braun,  141  Cal.  212,  municipality  having  charter  framed 
under  Constitution,  aftide  11,  section  8,  may  impose  license  taxes  for 
revenue  purposes. 

Taxation  of  Savings  and  Loan  Corporation  includes  savings  banks 
as  well,  p.  221. 

To  same  effect  in  Los  Angeles  y.  Loan  etc  Co.,  109  Cal.  402,  holding 
title  of  bank  immaterial  when  method  of  business  rendered  it  subject 
to  such  taxation. 

97  Cal.  224-232.    PEOPLE  y.  LEM  YOU. 

Eyidence. — Reporter  may  testify  from  notes  aa  to  testimony  given 
at  former  trial,  p.  227. 

To  same  effect  in  Egener  v.  Juch,  101  Cal.  104,  permitting  such  evi- 
dence of  deposition  where  witness  had  refused  to  sign  it. 

Perjury. — ^Materiality  of  evidence  is  question  of  law  for  court,  p.  228. 
To  same  effect  in  State  v.  Caywood,  96  Iowa,  374,  sustaining  instruc- 
tion on  subject. 

97  Cal.  232-235.    IN  RE  HAAS. 

Probate  Court  cannot,  on  settlement  of  account,  pass  on  disputes 
as  to  title  to  property,  p.  234. 

To  same  effect  in  Buckley  v.  Superior  Court,  102  Cal.  8,  41  Am.  St. 
Rep.  137  (and  note,  143),  denying  its  right  to  make  partition  between 
heirs  of  holder  of  undivided  interest,  and  other  cotenants  when  strangers 
to  proceedings.    Cited  in  Wright  v.  Wright,  11  Colo.  App.  475,  denying 
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its  right  to  pass  upon  question  of  alleged  partnership  with  decedent; 
ilarshall  v.  Marshall,  11  Colo.  App.  510,  noted  under  Smith  v.  Wester- 
feld,  88  Cal.  378;  In  re  Singleton's  Estate,  28  Nev.  112,  following  nile; 
In  re  Bolander's  Estate,  38  Or.  494,  probate  court  cannot  require  ad- 
ministrator to  eliminate  from  inventory  of  estate  property  listed  by 
him,  prior  to  adjudication  of  title  in  competent  tribunal;  In  re  Alf- 
stad's  Estate,  27  Wash.  186,  probate  court  cannot  determine  matters 
of  partnership  between  decedent  and  other  parties.  Distinguished  in 
Estate  of  Vance,  141  Cal.  627,  arguendo. 

97  Cal.  238-241.    PEOPLE  y.  STEWART. 

Assault  to  Rape.— Eyidence  is  admissible  of  fact  that  prosecutrix 
made  immediate  complaint,  p.  240. 

To  same  effect  in  People  v.  Baldwin,  117  Cal.  261,  as  to  rape  case, 
admitting  also  evidence  that  mother  then  examined  her  condition  and 
of  such  condition;  People  ▼.  Lambert,  120  Cal.  172,  but  rejecting  evi- 
dence  of  contents  of  complaint.  Cited  in  People  ▼.  Wilmot,  139  CaL 
105,  noted  under  People  v.  Mayes,  66  Cal.  597. 

97  Cal.  244-246.    ELBERT  v.  LOS  ANGELES  GAS  CO. 

'  Statute  of  Frauds. — Contract  may  be  included  in  several  letters  or 
telegrams  between  the  parties,  p.  245. 

Cited  in  Brewer  v.  Horst  etc.  Co.,  127  Cal.  647,  noted  under  Brecken- 
ridge  V.  Crocker,  78  Cal.  529. 

97  Cal.  247-249.    PEOPLE  ▼.  McDERMOTT. 

Filing  of  Remittitur  terminates  jurisdiction  of  supreme  court,  p.  248. 

To  same  effect  in  Kimpton  v.  Mining  Co.,  16  Mont.  383,  denying 
lehearing  thereafter.  Cited  in  Trumpler  v.  Trumpler,  123  Cal.  253, 
noted  under  Rowland  v.  Kreyenhagen,  24  Cal.  52. 

97  Cal.  251.    PATTY  v.  COLGAN. 

Gift  of  Public  Money. — Statute  held  to  embrace,  p.  251. 

Cited  in  Taylor  v.  Mott,  123  Cal.  500,  and  Powell  ▼.  Phelan,  138  CaL 
276,  noted  under  Bourn  v.  Hart,  93  Cal.  321. 

97  Cal.  253.    GARIBALDI  v.  GARR. 

Dismissal  of  Appeal  for  Failure  to  File  Transcript  in  time  is  an  af- 
firmance of  judgment,  p.  253. 
Approved  in  Fahey  v.  Belcher,  3  Idaho,  345,  following  rule. 

97  Cal.  254-2;)8.    MILLS  y.  LA  VERNE  LAND  CO.;  33  Am.  St.  Rep. 
168. 

Mecluuiics'  Liens.— Assignment  of  right  to  file  is  inyalid,  p.  256. 


07  Cal.  258-275  Notes  on  California  Reports.  4344 

To  same  effect  in  Dunean  y.  Hawn,  104  Cal.  14,  but  sustaining  as- 
signment of  laborer's  lien  (Stats.  1885,  109)  by  assignment  of  debt; 
McCrea  v.  Johnson,  104  Cal.  225,  226,  denying  assignee's  right  to  file 
lien  or  serve  notice  on  owner;  Simons  v.  Webster,  108  Cal.  19,  but 
holding  right  of  firm  to  lien  for  its  work  not  extinguished  by  assign- 
ment of  partner  of  his  interest  on  retirement;  Rauer  v.  Fay,  110  Cal. 
367,  and  Beatty  v.  Mills,  113  Cal.  313,  applying  rule  to  lien  for  street 
work.  Note  citations:  The  Victorian  No.  2,  46  Am.  St.  Rep.  619,  and 
Kinney  v.  Ore  Co.,  49  Id.  532,  on  general  subject. 

07  Cal.  258-259.    TIBBETS  ▼.  RIVERSIDE  BEG.  CO. 

AppeaL — ^Mandamus  will  lie  to  compel  trial  judge  to  settle  state- 
ment, p.  269. 

Cited  in  City  of  Santa  Ana  v.  Ballard,  126  Cal.  679,  noted  under 
Kruse  y.  Chester,  66  CaL  353;  Hudson  y.  Hudson,  129  CaL  146,  noted 
under  Landers  y.  Landers,  82  CaL  480. 

97  CaL  269-263.    HAYNE  y.  HERMANN. 

ConstmctiYe  Trust  arises  where  property  acquired  by  frand,  actual 
or  constructiYe,  p.  261. 

To  same  effect  in  Wittenbrock  y.  Cass,  110  CaL  6,  but  holding  none 
created  under  facts  stated.  Cited  in  Crawford  y.  Crawford,  24  Ney. 
421,  noted  under  Brison  y.  Brison,  75  CaL  529;  Jones  y.  Jones,  140  CaL 
690,  where  wife  deeded  land  to  husband  upon  parol  trust,  and  he  con- 
Yeyed  land  to  third  person  upon  same  trust,  wife  may  enforce  rights 
against  latter  when  he  fraudulently  claims  property  as  his  own. 

97  Cal.  266-270.    McDONALD  y.  DREW. 

AdYcrse  Possession. — Payment  of  Taxes  will  extend  only  to  prop- 
erty actually  assessed,  p.  269. 

To  same  effect  in  Baldwin  y.  Temple,  101  Cal.  401,  discussing  such 
possession  in  Yiew  of  assessment;  and  Eberhardt  y.  Coyne,  114  CaL 
285,  under  similar  circumstances. 

97  Cal.  270-276.    LABORY  y.  LOS  ANGELES  ETC.  ASYLUM. 

AdYcrse  Possession  extends  to  only  such  portion  of  land  as  is  in 
actual  possession  of  claimant,  p.  273. 

To  same  effect  in  McCormick  y.  Sutton,  97  Cal.  378,  holding  no  con- 
structive adverse  possession  obtainable  by  entry  under  written  instru- 
ment. 

Articles  of  Incorporatioii.-— Failure  to  file  cannot  be  first  raised  on 
appeal,  p.  274. 

To  same  effect  in  California  etc.  Soc.  y.  Harris,  111  CaL  136,  holding 
such  failure  waived  unless  raised  by  plea  in  abatement. 
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97  Cal.  276-281.     PEOPLS  r.  MONTECITO  WATEfi  CO.;  33  Am.  St. 
Rep.  172. 

Corporation. — Formation  of  may  be  attacked  on  quo  warranto  by 
state,  p.  27;^. 

Cited  in  Los  Angeles  etc  Band  t.  Spiers,  126  Cal.  545,  but  held  in- 
applicable in  case  of  collateral  attack  by  private  person;  People  y. 
Irrigation  Dist.,  128  Cal.  485,  noted  under  People  v.  La  Rue,  67  Cal.  530. 

Articles  of  Incorporation  must  be  acknowledged  by  at  least  five  of 
the  incorporators,  p.  278. 

Cited  in  People  v.  Lodge,  128  CaL  363,  applying  rule  to  corporations 
formed  under  sections  593,  594,  Civil  Code. 

Bzistenoe  of  De  Facto  Corporation  can  only  be  questioned  by  the 
state,  p.  277. 

Approved  in  Tulare  Irr.  Dist.  y.  Shepard,  185  U.  S.  14,  irrigation 
district  cannot  deny  its  legal  existence  in  suit  on  its  bonds. 

Fomuitioil  of  Corporation  necessitates  substantial  compliance  with 
statutory  requirements,  p.  278. 

To  same  effect  in  commissioner's  opinion  in  People  v.  District,  121 
CaL  529,  as  to  reclamation  district,  but  opinion  afterward  reversed. 
Note  citations:  Jones  t.  Hardware  Co.,  52  Am.  St.  Bep.  227,  on  gen- 
eral subject. 

General  CiUtion.— Marsh  t.  Mathias,  19  Utah,  35a 

97  Cal.  281-282.    IN  RE  KIMBERLT. 

Adverse  Title  cannot  be  litigated  on  application  for  probate  home- 
stead, p.  282. 

To  same  effect  in  Noble  v.  Superior  Court,  109  Cal.  527,  discussing 
granting  of  certiorari  from  order  setting  aside  exempt  property  in  in- 
solvency proceedings;  Dickey  v.  Gibson,  121  Cal.  278,  holding  overruling 
of  objections  to  homestead  not  bar  to  subsequent  ejectment  suit  for  prop- 
erty; In  re  Singleton's  Estate,  26  Nev.  112,  probate  court  cannot  ad- 
judicate disputed  rights  against  estate;  In  re  Alfstad's  Estate,  27  Wash. 
186,  probate  court  cannot  determine  matters  of  partnership  between 
decedent  and  other  parties;  Nagle  v.  Robins,  9  Wyo.  253. 

97  Cal.  283-285.    JOURNAL  PUBLISHING  CO.  ▼.  WHITNEY. 

Delinquent  Tax  List. — ^Publication  is  to  be  contracted  for  by  tax 
collector,  p.  285. 

To  same  effect  in  Northern  etc.  Trust  v.  Cadman,  101  Cal.  205,  as  to 
publication  of  notice  of  execution  sale  by  sheriff;  Frandzen  v.  San 
Diego,  101  Cal.  321,  but  denying  right  of  county  clerk  under  statute 
to  contract  for  printing  great  register;  but  see  Smeltzer  v.  Miller,  113 
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Cal.    167,   holding  tax  collector's   power  abrogated  by   amendment   of 
statute. 

97  Cal.  286-290.     YOAKAM  v.  WHITE. 

Foreclosure  of  Mortgage  may  be  had  on  default  in  interest,  before 
principal  matures,  where  mortgage  so  provides,  p.  288. 

To  same  effect  in  Van  Loo  v.  Van  Aken,  104  Cal.  270,  but  holding 
such  foreclosure  not  allowable  under  terms  of  mortgage  in  suit.  See, 
also,  Byrne  v.  Hoag,  116  Cal.  4,  discussing  amendment  of  decree  based 
on  this  case,  which  was  referred  to  in  opinion  of  trial  court.  Cited 
in  Phelps  v.  Mayers,  126  Cal.  651,  as  disapproving  Brodribb  v.  Tibbets. 
58  Cal.  6. 

97  Cal.  292-296.    HARRIS  t.  FOSTER;  33  Am.  St.  Rep.  187. 

Fact  that  Lessee  Paid  Rent  in  Advance  is  no  defense  to  action  by 
purchaser  at  foreclosure  sale  to  recover  his  share  of  use  and  occupation, 
pv  295. 

Approved  in  United  States  Mortgage  Co.  v.  Willis,  41  Or.  484,  tenant 
of  land  sold  on  foreclosure  must  pay  rent  to  purchaser  from  day  of 
sale  notwithstanding  he  has  paid  rent  to  lessor  in  advance. 

97  Cal.  296-305.     RALPHS  ▼.  HENSLER.     S.  G.  114  Cal.  at  197. 

Agency. — ^Ratification  may  be  implied,  p.  302. 

To  same  effect  in  Pope  v.  Armsby  Co.,  Ill  CaL  163,  holding  such 
ratification  shown  on  part  of  corporation;  Los  Angeles  etc  Co.  v.  Los 
Angeles,  88  Fed.  Rep.  743,  applying  rule  to  ratification  by  municipal 
corporation. 

Court  will  not  Take  Judicial  Notice  of  contents  of  its  records  in 
former  actions  or  proceedings,  p.  304. 

Approved  in  Withaup  v.  United  States,  127  Fed.  536,  court  cannot 
take  judicial  notice  of  signatures  to  papers  filed  in  other  cases,  so  as 
to  admit  them  as  standards  of  comparison  of  handwriting. 

97  Cal.  305-313.    FERINE  v.  FORBUSH. 

Street  Assessment. — Complaint  must  allege  that  delay  on  entering 
into  contract  was  without  fault  of  contractor,  p.  309. 

To  same  effect  in  Libbey  v.  Ellsworth,  97  Cal.  317,  holding  com- 
plaint defective;  California  etc.  Co.  v.  Quinchard,  119  Cal.  87,  on  point 
that  contract  prematurely  entered  into  is  void.  Cited  in  Cal.  Imp. 
Co.  V.  Moran,  ns  Cal.  378,  noted  under  Donnelly  v.  Tillman,  47  Cal.  40. 

Street  Assessment. — Homestead  is  liable  for,  p.  311. 

See  note  to  Mertz  y.  Berry,  45  Am.  St.  Rep.  387,  on  bomesteadi.        . 
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Street  Assessment  is  not  void  because  of  erroneous  inclusion  by  super- 
intendent of  construction  in  his  judgment  necessary  to  complete  the 
work,  p.  312. 

Distinguished  in  McDonnell  v.  Gillon,  134  Cal.  330,  holding  contract 
▼oid  for  insufficient  description  in  resolution  of  intention. 

Street  Assessment. — Appeal  by  property  owner  must  be  taken,  un- 
less contract  void  or  assessment  includes  work  not  within  jurisdiction 
of  council  to  contract  for,  p.  313. 

To  same  effect  in  Partridge  v.  Lucas,  99  Cal.  522,  holding  it  unneces- 
sary where  work  not  included  in  resolution  of  intention;  Treanor  v. 
Houghton,  103  Cal.  58,  and  Wells  v.  Wood,  114  Cal.  257,  ruling  aliter 
as  to  improper  levy  of  assessment,  but  not  when  contract  void;  Mc- 
Donald V.  Mezes,  107  Cal.  495,  holding  appeal  unnecessary  where  im- 
proper item  of  charge  on  void  contract  added  to  proper  one;  Girvin 
y.  Simon,  116  Cal.  611,  holding  it  necessary  in  case  of  improper  per- 
formance of  work;  Chase  v.  Treasurer,  122  Cal.  545,  sustaining  injunc- 
tion against  sale  under  void  assessment,  without  appeal;  De  Haven 
T.  Berendes,  135  Cal.  181,  but  held  inapplicable  in  case  of  void  assess- 
ment; Petaluma  Pay.  Co.  y.  Singley,  136  CaL  619,  noted  under  Fanning 
y.  Leviston,  93  Cal.  188. 

97  Cal.  314315.    WASHBURN  ▼.  LYONS. 

Street  Assessment.— Complaint  must  show  that  contract  fixed  time 
for  commencement  and  completion  of  work,  p.  315. 

To  same  effect  in  Fletcher  v.  Prather,  102  Cal.  425,  but  holding  that 
such  time  may  be  stated  in  indorsement  on  contmct  as  well  as  on  face; 
Treanor  v.  Houghton,  103  Cal.  55,  but  holding  complaint  cured  by  judg- 
ment, although  insufficient  on  special  demurrer. 

97  Cal.  316-318.     LIBBET  y.  ELSWORTH. 

Street  Assessment.— Complaint  must  show  that  contract  fixed  time 
for  commencement  and  completion  of  work,  p.  317. 

To  same  effect  in  Washburn  y.  Lyons,  supra,  and  cases  cited  there- 
under; Rauer  v.  Lowe,  107  Cal.  235,  but  holding  specification  of  time 
for  commencement  sufficient;  Buckman  v.  Ferguson,  108  Cal.  35,  but 
holding  fixing  of  time  sufficient  if  made  by  endorsement  and  by  suc- 
cessor of  contracting  street  superintendent,  if  within  time  limited  by 
statute;  Palmer  v.  Bumham,  120  Cal.  366,  holding  complaint  insuffi- 
cient. 

Street  Assessment. — Complaint  must  show  that  contract  contained 
everything  essential  to  valid  contract  under  statute,  p.  318. 

To  same  effect  in  Girvin  v.  Simon,  116  Cal.  612,  but  holding  insuffi- 
ciency of  complaint  waived  by  defendant's  pleadings. 
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97  Cal.  318-329.    FARMERS'  ETC.  BANK  y.  BOARD  OF  EQUALIZA- 
TION. 

Political  Code,  section  3081,  relating  to  listing  of  property  which 
assessor  has  failed  to  assess  is  valid,  p.  323. 

Approved  in  Savings  and  Loan  Society  v.  San  Francisco,  following 
rule. 

Taxation — ^Equalization. — ^Defects  in  notice  to  appear  before  board 
are  waived  by  appearance  and  hearing,  p.  325. 

To  same  effect  in  Central  Pacific  etc.  Co.  v.  Standing,  13  Utah,  493, 
holding  such  defects  so  waived;  Savings  and  Loan  Society  v.  San  Fran- 
cisco, 146  Cal.  678,  applying  rule  where  citation  included  notice  of  in- 
crease by  addition  of  other  property. 

Taxes. — ^New  AsBessment  cannot  be  made  by  equaliaaation  board  with- 
out  evidence,  p.  325. 

Cited  in  Oakland  v.  Southern  Pacific  Co.,  131  Cal.  230,  noted  under 
People  V.  Reynolds,  28  Oal.  112. 

Jurisdiction. — ^Decision  of  inferior  court  as  to  existence  of  fact  neces- 
sary to  sustain  its  jurisdiction  is  conclusive,  p.  328. 

Cited  in  People  v.  Los  Angeles,  133  Cal.  342,  noted  under  In  re  Grove 
St.,  61  Cal.  453;  Grannie  v.  Superior  Court,  146  Cal.  255,  prohibition 
will  not  lie  to  prevent  court  from  modifying  final  divorce  decree  entered 
without  interlocutory  decree  by  vacating  so  much  thereof  as  awards 
absolute  divorce;  Chase  v.  Trout,  146  Cal.  369,  where  resolution  of 
intention  declared  that  bonds  were  to  be  issued  under  Street  Bond  Act 
it  need  not  specifically  declare  that  cost  of  work  would  be  greater  than 
fifty  cents  per  foot. 

Writ  of  Review  will  not  lie  to  correct  aUeged  error  in  decision  of 
board  on  evidence  submitted  to  it,  p.  326. 

To  same  effect  in  Johnston  v.  Board,  104  Cal.  394,  and  White  v.  Supe- 
rior Court,  110  Cal.  65,  cited  under  Buckley  v.  Superior  Court,  96  Cal. 
119;  In  re  Central  etc.  Dist.,  117  Cal.  389,  but  holding  rule  not  appli- 
cable to  attack  under  confirmation  act  in  determination  of  supervisors 
under  Wright  Act;  People  v.  District,  121  Cal.  525,  applying  rule  to 
quo  warranto  proceedings  based  on  aUeged  falsity  of  signatures  to 
petition  approved  by  supervisors;  Borchard  v.  Supervisors,  144  Cal.  14, 
reviewing  acts  of  supervisors  in  incorporating  municipality;  Glide  v. 
Superior  Court,  147  Cal.  26,  prohibition  lies  to  prevent  superior  court 
from  proceeding  with  trial  of  suit  to  enjoin  supervisors  from  acting 
on  petition  for  organization  of  reclamation  district. 

97  Cal.  329-335.  COUNTY  OF  LOS  ANGELES  y.  COUNTY  OF 
ORANGE. 

County  Division.— Old  County  is  entitled  to  all  assets  and  public 
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property  within  its  boundaries  and  is  liable  for  all  prior  obligations, 
where  legislature  has  not  prescribed  division,  p.  331. 

To  same  effect  in  Johnson  v.  San  Diego,  109  Cal.  475,  applying  rule 
to  division  of  city,  but  sustaining  power  of  legislature  by  subsequent 
act  to  make  such  adjustment;  Orange  Co.  v.  Los  Angeles  Co.,  114  Cal. 
394,  denying  right  of  action  by  new  against  old  counties  when  com- 
missioners have  erroneously  divided  liabilities;  and  see  Tulare  Co.  v. 
Kings  Co.,  117  Cal.  197,  200,  denying  right  of  action  by  old  against  new 
county  to  recover  share  of  existing  indebtedress;  but  see  Colusa  Co. 
V.  Glenn  Co.,  117  Cal.  438,  holding  new  liable  to  old  county  for  taxes 
received  from  ;tate  treasurer  and  belonging  to  latter  because  levied 
on  railroad  situate  within  before  division.  Cited  in  County  of  Colusa 
V.  County  of  Glenn,  124  Cal.  502,  applying  rule  in  case  of  unpaid  taxes; 
Vernon  etc.  Dist.  v.  Board,  125  Cal.  596,  on  point  that  realty  belongs 
to  municipality  in  which  it  is  located  as  result  of  division;  distin- 
guished in  Riverside  Co.  v.  San  Bernardino  Co.,  134  Cal.  525,  holding 
quest! '^n  of  jurisdiction  of  courts  over  statute  of  division  not  involved 
in  main  case;  Wright  v.  Kelley,  4  Idaho,  634,  arguendo. 

97  Cal.  335-338.    JOTCB  ▼.  SHAFER. 

Vendee  cannot  Recover  back  instalment  of  price,  on  vendor**  default, 
when  he  is  also  in  default,  p.  337. 

To  same  effect  in  Scott  v.  Glenn,  98  Cal.  171,  also  sustaining  action 
by  vendor  for  balance,  although  deed  not  tendered  until  after  stip- 
ulated time;  Shively  v.  Semi-Tropic  etc.  Co.,  99  Oal.  261,  holding,  also, 
as  in  main  case,  conveyance  by  vendor  to  another  before  stipulated 
time  not  such  a  default,  when  vendee  has  not  tendered  balance  and 
demanded  deed  at  such  time;  and  on  last  point  in  Garberino  v.  Roberts, 
109  Cal.  128,  129,  and  Royal  v.  Dennison,  109  Cal.  562,  holding  such 
conveyance  by  vendor  not  a  rescission  of  his  contract.  Cited  in  Glock 
V.  Howard  etc.  Co.,  123  Cal.  19,  noted  under  Drew  v.  Pedlar,  87  Cal. 
443;  Birch  v.  Cooper,  136  Cal.  639,  but  held  inapplicable  under  facta 
stated. 

One  may  Contract  to  Sell  Land  which  he  does  not  own,  and  yet  be 
able,  when  time  of  performance  arrives,  to  make  good  title,  p.  338. 

Approved  in  Escondido  Oil  etc.  Co.  v.  Glaser,  144  Cal.  499,  where 
treasurer  of  corporation  leased  land  for  corporation  in  his  name  as 
such  treasurer,  and  thereafter,  as  such  treasurer,  sublet  same,  corpora- 
tion may  sue  sublessee  for  breach  of  contract. 

Action  by  Vendee  for  recovery  of  instalment  paid  is  one  for  money 
paid  to  his  use,  p.  338. 

To  same  effect  in  Shively  v.  Semi-Tropic  etc.  Co.,  99  Cal.  261,  also 
cited  above;  Thomas  v.  Pacific  Beach  Co.,  115  CaL  141,  holding  such 
action  subject  to  two  years'  bar. 
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97  Cal.  339-343.    IN  RE  BEDELL. 

Administration. — Nominee  of  one  not  himself  competent  is  not  en- 
titled to  letters  as  of  right,  p.  342. 

To  same  effect  in  In  re  Donovan,  104  Cal.  624,  as  to  nominee  of 
nonresident  brother;  Estate  of  Richardson,  120  Cal.  347,  as  to  nom- 
inee of  nonresident  domiciliary  executor;  Estate  of  Healy,  122  Cal. 
186,  as  to  nominee  of  nephews  and  nieces;  Estate  of  Dow,  132  Cal.  310, 
noted  under  Estate  of  Cotter,  54  Cal.  215;  Estate  of  Brundage,  141  Cal. 
542,  resident  son  is  entitled  to  administer  as  against  nominee  of  foreign 
executor;  McT^an  v.  Roller,  33  Wash.  170,  husband,  though  convicted 
of  felony,  may  designate  person  entitled  to  administer  on  wife's  estate; 
In  re  Stewart's  Estate,  18  Mont.  599,  but  preferring  nominee  of  widow, 
although  a  minor. 

97  Gal.  343-348.     STERLING  ▼.  SMITH. 

Agent  cannot  use  principal's  funds  for  his  own  purposes,  irrespective 
of  fraudulent  or  vrrongful  intent,  p.  347. 

To  same  effect  in  Paige  v.  Akins,  112  Cal.  406,  applying  rule  to  agent 
in  charge  of  land  who  attempts  to  set  up  tenancy  thereof;  Boyd  y. 
Jacobs,  6  Tex.  Civ.  App.  444,  7  Id.  134,  holding  sale  by  agent  to  prin- 
cipal voidable  under  facts.  Approved  in  Calmon  v.  Sarraille,  142  Cal. 
641,  setting  aside  deed  to  agent  who  wrongfully  represented  to  owner 
that  purchaser  of  other  land  would  not  buy  without  such  deed  and 
fraudulently  represented  deed  as  being  to  purchaser. 

Pleading — ^Answer. — Plaintiff  may  show  fraud  in  avoidance  of  new 
matter  alleged  in  answer,  although  not  filing  replication,  p.  346. 

To  same  effect  in  Moore  v.  Copp,  119  Cal.  433,  434,  as  to  evidence 
of  fraud  to  defeat  written  contract  alleged  in  answer,  although  affi- 
davit denying  execution  not  filed.  Cited  in  Whitney  v.  Richards,  17 
Utah,  231,  and  Steed  v.  Harvey,  18  Utah,  378,  72  Am.  St.  Rep.  794, 
noted  under  Colton  etc.  Water  Co.  v.  Ray  nor,  57  Cal.  688;  White  v. 
Stevenson,  144  Cal.  112,  facts  showing  discharge  of  former  mortgage 
need  not  be  pleaded  in  complaint  on  foreclosure. 

97  Cal.  348-352.  SMITH  ▼.  SUPERIOR  COURT.  S.  C.  see  GRANT  ▼. 
RAILWAY  CO.,  116  Cal.  72,  as  to  appointment  of  receiver  held 
void  in  main  case. 

Appointment  of  Receiver  is  void  in  action  at  law  brought  on  unse- 
cured notes  of  corporation,  although  alleged  to  be  insolvent,  p.  351. 

To  same  effect  in  State  v.  Ross,  122  Mo.  461,  denying  petition  by 
insolvent  corporation  for  appointment  of  receiver  for  itself. 

Receiver. — Certiorari  will  be  denied  for  void  appointment,  when  ap- 
plied for  after  delay  of  more  than  time  prescribed  for  appeal,  p.  352. 
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Distinguished  in  Yore  v.  Superior  Court,  108  Cal.  439,  holding,  under 
facts,  petitioners  not  estopped  by  laches  from  bringing  prohibition  as 
to  appointment  of  receiver. 

97  Cal.  353-359.    POX  ▼.  HALE  ETC.  MINING  CO. 

Appeal  Bond. — Surety  Company  may  be  required  to  justify  as  to 
surplus  assets,  p.  358. 

To  same  effect  in  State  v.  District  Court,  68  Minn.  352,  construing 
similar  local  statute. 

97  Cal.  360-370.    SCARF  v.  ALDRICH;  33  Am.  St.  Rep.  190. 

Guardian's  Sale  of  Real  Estate  is  not  proceeding  adverse  to  minor, 
but  for  his  benefit,  p.  364. 

To  same  effect  in  Estate  of  Hamilton,  120  Cal.  429,  sustaining  sale 
of  interest  of  probate  homestead;  Myers  v.  McGavock,  39  Neb.  862, 
42  Am.  St.  Rep.  637,  holding  notice  of  application  to  minors  not  neces- 
sary when  sale  for  their  maintenance  and  education;  Mitchell  v.  Peo- 
ple's Sav.  Bank,  20  R.  I.  506,  507,  holding  no  notice  necessary  under 
local  statutes. 

97  Cal.  379-381.    GROSSMAN  Y.  KENNISTON.    S.  C.  see  GROSSMAN 
y.  LESHBR,  97  Cal.  382. 

Miscellaneous. — ^Rankin  v.  Jauman,  4  Idaho,  62,  upholding  Revised 
Statutes,  section  7459,  relating  to  summary  removal  of  ofilcials. 

97  Cal.  384-388.    DARBT  v.  ARROWHEAD  ETC.  CO. 

.    Parol  Evidence  is  admissible  to  explain  written  contract  in  action 
with  a  stranger  thereto,  p.  387. 

To  same  effect  in  Dunn  v.  Price,  112  Cal.  51,  admitting  such  evidence 
in  action  by  party  thereto  against  stranger.  Approved  in  Carmack 
V.  Drum,  32  Wash.  241,  evidence  of  oral  agreement  contemporaneous 
with  deed,  whereby  grantor  was  given  right  to  collect  rents  for  certain 
time  after  conveyance  is  admissible  in  action  by  him  to  recover  such 
rents. 

97  Cal.  388-400.    NORTON  v.  ATCHISON  ETC.  CO.;  33  Am.  St.  Rep. 
198;  S.  C.  61  Fed.  619. 

Motion  to  Vacate  Judgment  because  summons  not  served  is  not  with- 
in section  473,  Code  of  Civil  Procedure,  p.  390. 

To  same  effect  in  Hunter  v.  Bryant,  98  Cal.  250,  sustaining  denial 
when  evidence  conflicting;  and  see  Mott  etc.  Works  v.  Supply  Co.,  113 
Cal.  345,  ruling  similarly;  De  la  Montanya  v.  Same,  112  Cal.  118,  53 
Am.  St.  Rep.  175,  reversing  denial  under  facts  stated.  Cited  in  Cres- 
cent etc.  Co.  V.  Montgomery,  124  Cal.  144,  noted  under  Baker  v.  O'Rior- 
dan,  66  CaL  370;  Waller  v.  Weston,  125  Cal.  203,  denying  right  of  court 
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to  impose  terms  on  vacating  such  default;  Toy  v.  Haskell,  128  Cal.  501, 
79  Am.  St.  Rep.  72,  applying  rule  to  judgment  based  on  void  stipula- 
tion and  holding  affidavit  of  merits  unnecessary;  Grannis  v.  Superior 
Court,  146  Cal.  247,  final  decree  of  divorce  entered  without  previous 
interlocutory  decree  may  be  modified  after  lapse  of  one  year  so  as  to 
vacate  part  awarding  absolute  divorce;  McNeil  v.  McNeil,  78  Fed. 
Rep.  836,  but  holding  delay  of  eighteen  months  a  bar  to  independent 
bill,  unless  explained.  Note  citations:  Janes  v.  Ho  well,  40  Am.  St. 
Rep.  496,  and  Furman  v.  Furman,  60  Td.  643,  648,  on  general  subject. 

Default  Judgment,  when  no  service  had,  may  be  va.cated  by  motion 
made  within  reasonable  time,  p.  392. 

To  same  eflfect  in  People  v.  Thomas,  101  Cal.  576,  and  People  ▼. 
Temple,  103  Cal.  453,  cited  under  People  v.  Greene,  74  Cal.  400.  Cited 
in  Butler  v.  Scule,  124  Cal.  74,  noted  under  Wharton  v.  Harlan,  68  CaL 
422;  Estate  of  Eikerenkotter,  126  Cal.  56,  66,  noted  under  Jacks  y. 
Baldez,  97  Gal.  91;  Canadian  etc.  Co.  v.  Clarita  etc.  Co.,  140  Cal.  674, 
court  cannot  vacate  judgment  not  void  on  its  face  unless  motion  made 
within  reasonable  time. 

Recitals  in  Judgment  are  presumed  correct  when  attacked  collater- 
ally, p.  396. 

To  same  effect  in  Kahn  v.  Matthai,  116  Cal.  692,  discussing  differ- 
ence between  direct  and  collateral  attacks,  and  holding  such  oorrect- 
ness  presumed  on  appeal  unless  record  shows  otherwise. 

97  Cal.  400-403.    PEOPLE  v.  JAKES. 

Once  in  Jeopardy  cannot  be  based  on  disdiarge  of  jury  on  failure  to 
agree,  although  this  was  based  on  their  erroneous  notions,  p.  401. 

To  same  effect  in  State  v.  McCaffery,  16  Mont.  40,  rejecting  evidenoe 
of  agreement  of  jury,  when  no  verdict  returned. 

97  Cal.  403-411.    ALLIN  v.  WILLIAMS. 

Assignment  of  Note  which  indorser  has  paid  is  not  condition  of 
payee's  right  of  recovery,  p.  406. 

Approved  in  French  v.  McCarthy,  125  Cal.  612,  in  action  on  contract 
to  pay  money,  stock  held  as  pledge  need  not  be  tendered  but  may  be 
retained  until  satisfaction  of  judgment. 

Mortgage  Foreclosure. — Action  for  deficiency  judgment  is  maintain- 
able against  indorser  of  mortgage  note,  p.  406. 

To  same  effect  in  Blumberg  v.  Birch,  99  Cal.  418,  37  Am.  St.  Rep. 
69,  holding  r.ction  for  deficiency  maintainable  against  mortgagor. 

Indorsee  may  Show  circumstances  of  indorsement,  when  such  as  to 
relieve  him  from  liability,  but  he  has  burden  of  proof  thereon,  p.  407. 
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Distinguished  in  Fraoe  v.  Brown,  117  CaL  326,  but  refusing  to  dis- 
turb findings  when  evidence  conflicting. 

Agent. — ^Indorsement  of  note  by,  may  be  ratified,  p.  407. 
To  «ame  effect  in  Wilder  v.  Beede,  119  Cal.  650,  aa  to  ratification 
of  agent's  procurement  of  note  by  fraud. 

97  Cal.  411-421.     HAAS  ▼.  WHITTIER. 

Fraudulent  Conveyance. — ^Transfer  out  of  usual  course  is  only  prima 
facie  fraudulent,  and  will  be  upheld  where  no  fraudulent  intent  shown, 
p.  418. 

To  same  effect  in  Stone  ▼.  Jenison,  111  Mich.  599  (and  see  604), 
sustaining  payment  by  insolvent  bank  to  depositor  during  "run."  Cited 
in  Ballon  v.  Andrews  etc.  Co.,  128  Cal.  564-566,  noted  under  Wash- 
bum  V.  Huntington,  78  Cal.  575;  Levy  v.  Irvine,  134  Cal.  672,  but  hold- 
ing knowledge  established  on  part  of  creditor  of  debtor's  intent  to 
create  fraudulent  preference;  White  v.  Besse,  145  Cal.  226,  applying 
rule  in  action  to  enjoin  execution  sale  against  plaintiff's  husband  where 
execution  creditor  filed  complaint  in  intervention  to  cancel  two  doeds 
from  husband  to  plaintiff  as  being  fraudulent  as  to  creditors. 

General  Verdict  is  controlled  by  special  findings,  p.  418. 
Cited  in  McAulay  v.  Moody,  128  CaL  206,  noted  under  Leese  ▼.  Chtrky 
20  CaL  426. 

Fraudulent  Conveyance.^Intent  is  question  of  fact,  p.  420. 

Cited  in  Matthews  v.  Cfaaboya,  111  Cal.  438,  as  case  wherein  findings 
were  sustained  hereon  on  conflict  of  evidence;  and  see  In  re  Muller, 
118  Cal.  434,  436,  sustaining  findings  against  such  intent  on  conflict 
of  evidence.  Note  citations:  Bank  t.  Frank,  58  Am.  St.  Bep.  88,  on 
fraudulent  preferences. 

97  CaL  422-427.    MARSHALL  ▼.  TAYLOR. 

Judgment  may  be  entered  nunc  pro  tunc  as  of  date  of  rendition,  p. 
426. 

Cited  in  In  re  Clarke,  125  Cal.  395,  noted  under  Estate  of  Cook,  83 
CaL  415;  distinguished  in  Spencer  v.  Troutt,  133  CaL  609,  holding  that 
time  to  appeal  from  nunc  pro  tunc  judgment  runs  from  date  of  its 
actual  entry. 

97  Cal.  428-429.     IN  RE  WOODS. 

Administration. — Guardian  of  minor  heir  cannot  nominate,  even  if 
entitled  himeelf,  as  to  which,  quaere,  p.  429. 

C^ted  in  In  re  Nickals,  21  Nev.  465,  denying  letters  to  guardian  ap- 
pointed  in  another  state;  Estate  of  Sprague,  125  Mich.  364,  on  point 
Notes  Cal.  Rep.— 279. 
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that  statute  as  to  administiation  applies  to  tacts  as  existing  at  time 
of  filing  petition. 

97  Cal.  429-438.    KENNEDY  ▼.  MILLER. 

School  District. — City,  aa  a  corporation,  is  distinct  from  school  dis- 
trict thereof,  p.  432. 

To  same  effect  in  San  Diego  ▼.  Dauer,  97  Cal.  444,  further  holding 
rights  of  said  district  not  derived  from  city  charter;  In  re  Wetmore, 
99  Cal.  152,  discussing  power  of  supervisors  to  issue  bonds  for  erection 
of  school  buildings;  Board  y.  Board,  129  Cal.  606,  noted  under  Kennedy 
V.  Board,  82  Cal.  483. 

Public  Schools. — ^''System,*'  under  constitutional  provision,  means  one 
system  applicable  to  all  schools  within  state,  p.  432. 

To  same  effect  in  Bruch  v.  Colombet,  104  Cal.  350-353,  holding  amend- 
ment of  1893  to  section  1645,  Political  Code,  unconstitutional;  dissent- 
ing opinion  in  Denman  v.  Webster,  139  Cal.  461,  on  point  that  school 
district  derives  its  powers  under  the  Political  Code. 

School  District — ^Fiinds  are  properly  payable  into  county  treasury, 
p.  436. 

To  same  effect  in  Barber  t.  Mulford,  117  Cal.  357,  discussing  man- 
damus against  city  board  of  education  for  order  on  county  superin- 
tendent. Cited  in  Gridley  etc.  Dist.  v.  Stout,  134  Cal.  593,  denying 
right  of  district  to  sue  superintendent  for  wrongful  disposition  of  funds. 

Schools. — ^Board  of  education  in  cities  is  equivalent  to  board  of  trus- 
tees in  districts,  p.  434. 

Cited  in  Board  v.  Board,  129  CaL  606,  discussing  common  sdiool  taxes; 
Mitchell  V.  Board,  137  Cal.  376,  as  instance  where  defendant  gave  bond 
on  appeal;  Hancock  v.  Board  of  Educators,  140  Cal.  561,  562,  city  board 
of  education,  and  not  city,  may  be  sued  for  breach  of  contract  to  em- 
ploy high  school  teacher. 

97  Cal.  438-440.    SAN  DIEGO  ETC.  DISTRICT  ▼.  BOARD.     S.  C.  see 
PACIFIC  ETC.  CO.  y.  SAN  DIEGO  CO.,  112  Cal.  315. 

Mandamus. — ^Appeal  will  be  dismissed  in  action  against  official  who 
has  complied  with  the  writ,  where  interests  of  third  persons  would  be 
affected,  p.  439. 

Cited  in  Board  v.  Common  Council,  128  CaL  371,  on  point  that  writ 
will  not  issue  when  oppression  or  injustice  would  be  caused  thereby; 
School  Dist.  V.  Crowell,  33  Or.  15,  dismissing  appeal  accordingly;  dis- 
tinguished in  Warner  etc.  Co.  v.  Freud,  131  Cal.  646,  82  Am.  St.  Rep. 
406,  discussing  right  of  appeal  from  judgment  after  its  payment;  Brad- 
ley V.  Voorsanger,  143  Cal.  215,  dismi*ing  appeal  from  judgment  re- 
fusing to  enjoin  election  to  fill  certain  offices  and  before  hearing  of 
appeal  election  had  been  held;  State  v.  Albright,  UN.  Dak.  26,  where 
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mandamus  issued  to  compel  issuanoe  of  county  warrant  and  warrant 
for  less  sum  issued,  appeal  not  dismissed  as  mandate  not  fully  com- 
plied with. 

97  Oal.  440-442.    CITT  OF  CORONADO  y.  SAN  DIEGO. 
Prohibition  will  Lie  only  as  to  judicial  acts,  p.  441. 
See  note  to  Speed  r.  Common  Council,  39  Am.  St.  Rep.  664. 

97  Cal.  442-444.    SAN  DIEGO  v.  DAUER. 

School  District. — City  as  a  corporation  is  distinct  from  its  school 
district,  p.  444. 

Cited  in  Board  v.  Board,  129  Cal.  606,  noted  under  Kennedy  y.  Board, 
82  Cal.  483. 

07  Cal.  445-447.    HAAREN  y.  HIGH. 

Tax  Deed  is  conclusive  of  making  of  proper  proof  of  publication,  p. 
447. 

Cited  in  Ramish  y.  Hartwell,  126  Cal.  449,  noted  under  Rollins  y. 
Wright,  93  Cal.  396. 

Miscellaneoiis.— <!9ia8e  y.  Tromt,  146  CaL  859,  discuMing  effect  of  eora- 
tiye  statutes. 

97  Cal.  448-454.    PEOPLE  y.  SAMONSET. 
Seduction.— Chastity  may  be  shown  by  reputation,  p.  450. 
See  note  to  Bradshaw  y.  Jones,  76  Am.  St.  Rep.  681. 

Seduction. — ^Refusal  of  defendant  to  keep  promise  of  marriage  is  nao- 
essary,  p.  452. 

Approved  in  Swett  v.  Gray,  141  Cal.  86,  complaint  in  seduction  need 
not  allege  ability  or  willingness  to  marry  where  promise  of  marriage 
was  only  one  of  means  made  use  of  to  seduce  minor.  Overruled  in 
People  v.  Hough,  120  Cal.  539,  65  Am.  St.  Rep.  202,  holdmg  willingness 
to  marry  not  bar  to  offense,  although  before  filing  of  information,  but 
followed  in  State  v.  Wise,  32  Greg.  282,  on  point  that  unaccepted  offer 
of  marriage  made  by  defendant  is  not  a  bar. 

97  Cal.  454-455.    OWENS  y.  COLGAN. 

Intervention. — ^Right  to,  will  be  denied  when  asked  after  judgment, 
p.  455. 

To  same  effect  in  Baines  v.  Lumber  Co.,  104  CaL  6,  as  to  motion  made 
two  years  after  trial 

97  Cal.  456-468.    THOMAS  y.  PARKER. 
Probate  Law — ^Mortgage. — ^Recitals  as  to  order  permitting  adminis- 
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Cited  in  Wigton  v.  Smith,  57  Neb.  301.  on  point  that  action  will  run 
acjainst  amended  complaint  against  firm  when  its  members  were  orig- 
inally sued  individually. 

97  Cal.  516-517.    FOLEY  ▼.  BULLARD. 

In  Action  to  Foreclose  Street  Assessment,  where  judgment  is  ren- 
dered against  all  defendants,  nonappealing  defendants  need  not  be  served 
with  notice  of  appeal,  p.  517. 

Approved  in  Aulbach  v.  Dahler,  4  Idaho,  526,  notice  of  appeal  need 
not  be  served  on  defendants  who  defaulted  below  and  do  not  appeal. 

07  Cal.  618-522.    SIVERS  v.  SIVERS. 

Parol  Evidence  is  admissible  as  to  contemporaneous  agreement  on 
point  whereon  contract  is  silent,  p.  521. 

To  same  effect  in  Savings  Bank  v.  Asbury,  117  Cal.  103,  and  Brad- 
ford etc  Co.  V.  Joost,  117  Cal.  210,  holding  agreements  to  be  of  that 
character;  Wolters  v.  King,  119  Cal.  176,  as  to  time  of  payment  of 
commission  not  specified  in  agreement;  Richter  v.  Union  etc.  Co.,  129 
Cal.  375,  as  to  time  of  performance  of  contract;  Williams  v.  Ashurst 
Oil  etc.  Co.,  144  Cal.  624,  applying  rule  to  contract  for  stock  of  oil  com- 
pany, where  contract  was  silent  as  to  whether  stock  was  to  be  "treas- 
ury" or  "pool"  stock;  dissenting  opinion  in  Gardiner  v.  McDonogh,  147 
Cal.  326,  written  contract  for  sale  of  "500  sax  Bayo  more  or  less  at 
$3.50,"  cannot  be  varied  by  parol  evidence  that  sale  was  by  sample; 
American  etc.  Co.  v.  Bridge  Co.,  29  Greg.  558,  as  to  amount  of  material 
to  be  furnished,  when  contract  incomplete  therein.  Distinguished  in 
Board  y.  Grant,  118  Cal.  44,  rejecting  evidence  of  negotiations  prelim- 
inary to  written  lease. 

An  onier  sustaining  demurrer  is  a  judgment,  p.  522. 

Approved  in  De  la  Beckwith  v.  Superior  Court,  146  Cal.  500,  where 
court  sustained  demurrer  to  complaint  and  gave  leave  to  amend  which 
plaintiff  did  not  do,  it  has  jurisdiction  to  hear  motion  to  vacate  order. 

97  Cal.  623-527.    JONES  v.  JUSTICE'S  COURT. 

Justice's  Court  cannot  review  its  own  judgment  in  absence  of  stat- 
utory power,  p.  524. 

Cited  in  Simon  v.  Justice's  Court,  127  Cal.  48,  noted  under  Weimmer 
v.  Sutherland,  74  Cal.  341. 

Judgment  in  Justice's  Court  is  void,  unless  notice  of  trial  given,  p. 
524. 

Cited  in  Elder  v.  Justice's  Court,  136  Cal.  366,  367,  holding  verbal 
waiver  insufficient;  Brann  v.  Blum,  138  Cal.  650,  but  holding  findings 
as  to  jurisdiction,  made  by  superior  court,  sufficient.  Distinguished 
in  Stewart  v.  Justice's  Court,  109  Cal.  617,  sustainiui;  default  iudement 
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therein  on  nonappearance,  where  such  notice  given;  and  see  Los  An- 
geles T.  Toung,  118  Gal.  296-298,  62  Am.  St  Rep.  235-237,  holding  proof 
of  notice  sufficient. 

97  Cal.  532-542.    GOULD  ▼.  WISE.    S.  G.  see  GOULD  v.  ADAMS,  108 
Cal.  368. 

Deed  is  not  Delivered  when  clandestinely  obtained  by  grantee,  p.  536. 

To  same  effect  in  Allen  v.  Ayer,  26  Oreg.  694,  holding  transferee  from 
such  grantee  to  have  obtained  no  title,  except  through  grantor's  estop- 
pel; and  see  Ely  v.  Pingry,  56  Kan.  27,  discussing  priority  between 
mortgages  and  effeot  of  recording. 

General  Citation.— Marden  ▼.  Dorothy,  160  N.  Y.  60. 

07  CaL  542.    PEOPLE  ▼.  GILLIS. 

Cross-examination  may  go  to  question  of  interest  of  witness,  p.  643. 

Cited  in  People  y.  Breen,  130  CaL  78,  noted  under  People  ▼.  Golden- 
son,  76  Cal.  328. 

97  Cal.  546-552.    HARRIS  ▼.  BARNHART. 

Judgment  is  not  Bar  between  same  parties,  when  appeal  pending 
thereon,  p.  650. 

To  same  effect  in  Naftzger  v.  Gregg,  99  CaL  88,  37  Am.  St.  Rep.  28 
(and  note,  29),  where  time  for  appeal  had  not  expired;  In  re  Blythe, 
99  Cal.  476,  holding  such  judgment  inadmissible  as  eyidence  where  ap- 
peal not  decided;  Brown  v.  Campbell,  100  Cal.  646,  38  Am.  St.  Rep. 
321,  where  time  to  appeal  not  expired;  and  see  S.  C.  110  Cal.  i(60. 
Cited  in  Smith  v.  Smith,  134  Cal.  119,  noted  under  Woodbury  v.  Bow- 
man, 13  Cal.  635;  Feeney  v.  Hinckley,  134  Cal.  468,  86  Am.  St.  Rep. 
292,  noted  under  Hills  v.  Sherwood,  33  Cal.  474;  Hubbell  v.  United 
States,  171  U.  S.  210,  on  point  that  pendency  of  new  trial  proceedings 
does  not  affect  estoppel  from  a  judgment;  In  re  Yates,  114  Fed.  366, 
on  point  that  judgment  is  not  a  ''debt"  within  Bankruptcy  Act  while 
appealed  from;  Ransom  v.  City  of  Pierre,  101  Fed.  673. 

97  Cal.  553-567.    DRISCOLL  ▼.  MARKET  STREET  ETC.  CO.;  83  Am. 
St.  Rep.  203. 

Negligence. — Street  Railway  is  not  liable  for  accident  caused  by  neg- 
ligence of  foot  passenger  in  crossing  track  suddenly,  p.  563. 

Cited  in  Clark  y.  Bennett,  123  Cal.  278,  and  Keman  y.  Market  St.  Ry. 
Co.,  137  Cal.  328,  but  holding  contributory  negligence  not  established. 
To  same  effect  in  Korth  Baltimore  etc.  Co.  y.  Amreich,  78  Md.  693,  but 
holding  company  liable  if  accident  could  neyertheless  have  been  averted 
by  it;  Cincinnati  etc.  Co.  y.  Snell,  54  Ohio  St.  208,  but  holding  yerdict 
for  oompany  improperly  directed. 
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Street  Railways.— Negligence  is  shown  by  violation  of  reasonable 
municipal  ordinance,  p.  565. 

To  same  effect  in  McKune  v.  Lumber  Co.,  110  Oal.  486,  as  to  duty 
of  railroad  engineer  on  crossing  track.  Cited  in  Schneider  v.  Market 
St.  Ry.  Co.,  134  CaL  486,  488,  490,  491,  holding  defendant  liable  for 
death  of  foot-passenger  under  facts  stated.  Note  citations:  Barnes  ▼. 
Railroad  Co.,  49  Am.  St.  Rep.  422;  Stabenau  v.  Railroad  Co.,  63  Id. 
701;  Schmidt  v.  Railroad  Co.,  73  Am.  St.  Rep.  394. 

Mi8ceIlaneou8.~Bosqui  y.  Sutro  R.  R.  Co.,  131  CaL  392. 

97  Cal.  572-576.    SHIPMAN  v.  FORBES. 

Street  Assessments.— 'Proceedings  are  invalid  unless  statute  strictly 
followed,  p.  574. 

To  same  effect  in  Gwynn  v.  Dierssen,  101  Cal.  566,  applying  rule  to 
swamp  land  assessment  made  to  wrong  person;  Chase  v.  Tieasurer, 
122  CaL  545,  546,  as  to  insufficiency  of  publication  of  notice.  Cited 
in  CaL  Imp.  Co.  v.  Moran,  128  Cal.  378,  noted  under  Donnelly  v.  Till- 
man, 47  Cal.  40;  Ellis  v.  Witmer,  134  CaL  255,  applying  rule  to  taxati<Hi 
proceedings  under  defective  delinquent  list;  De  Haven  ▼.  Berendes,  18ft 
CaL  182,  noted  under  Hewes  v.  Reis,  40  CaL  263. 

Street  Work.— Warrant  must  contain  date  in  full,  p.  574. 
Cited  in  Cotton  v.  Watson,  134  CaL  424,  but  holding  that  date  iO 
inserted  is  not  conclusive  of  its  actual  date. 

97  Cal.  576-585.    RELET  ▼.  MARTINELLI;  83  Am.  St.  Rep.  209. 

Trusts. — ^Bona  Fide  Purchaser  includes  execution  purchaser  at  oipra 
sale  from  trustee,  without  notice,  p.  580. 

To  same  effect  in  De  Lany  v.  Knapp,  111  CaL  169,  52  Am.  St.  Rep. 
162,  holding  such  purchaser  protected  under  facts;  Murphy  v.  Clayton, 
113  Cal.  157,  159,  but  holding  mere  general  creditors  with  no  lien  on 
property  not  within  rule.  Cited  in  Pugh  v.  Highley,  152  Ind.  258,  71 
Am.  St.  Rep.  332,  noted  under  Foorman  v.  Wallace,  75  Cal.  552;  note 
to  Hacker  v.  White,  79  Am.  St.  Rep.  948-950. 

Resulting  Trust  arises  from  purchase  by  A  in  own  name  with  B's 
funds,  p.  580. 

To  same  effect  in  Deck  v.  Tabler,  41  W.  Va.  335,  56  Am.  St.  Rep. 
839,  discussing  presumption  in  case  where  B  was  under  legal  or  moral 
obligation  to  provide  for  A.  Note  citations:  Stevenson  v.  Kyle,  57 
Am.  St.  Rep.  858,  on  resulting  trusts. 

Instructions  are  unnecessary  in  equity  case,  when  findings  covered 
all  isi'ues,  p.  585. 

To  same  effect  in  Lawlor  v.  Kemper,  20  Mont.  10,  on  point  that  suck 
nstructions  are  not  reviewable  on  appeaL 
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07  Oal.  586-590.    GORDON  ▼.  BOOKER. 

Description. — Courses  and  distances  will  control  where  no  monuments 
fomid,  p.  588. 

To  same  effect  in  (VHara  r.  (XBrien,  107  Oal.  315,  citing  main  case; 
also,  at  313,  314,  on  other  points  relative  to  methods  of  surrey. 

97  Oal.  590-593.    COYNE  ▼.  RENNIE. 

Offidal  Salary  of  chief  of  police  may  be  reduced  by  city  council,  p. 
593. 

Distinguished  in  Ellis  ▼.  Jefferds,  130  Cal.  479,  holding  salary  of 
•upenrisozB  elected  under  Oounty  Grovemment  Act  of  1893  not  affected 
by  aot  of  1897. 

97  CaL  594-600.    COXnfXT  OF  SAN  DIEGO  ▼.  SEIFERT. 

Pleading. — ^Defects  in  Complaint  may  be  cured  by  allegations  of  an- 
swer, p.  596. 

To  same  effect  in  Vance  t.  Anderson,  113  Oal.  536,  holding  defects 
so  eured  by  denials  in  answer;  Plankinton  y.  Gray,  63  Fed.  Rep.  416, 
on  point  that  defects  in  complaint  are  waived  by  filing  answer,  after 
dsmurrer  overruled. 

General  Findings  are  sufficient  that  allegations  of  complaint  are  true, 
and  of  answer,  untrue,  p.  597. 

To  same  effect  in  Gale  v.  Bradbury,  116  OaL  40,  sustaining  such  find- 
ings. 

Municipal  Ordinance  is  prima  facie  presumed  properly  passed  from 
its  record  and  proof  of  proper  publication,  p.  599. 

To  same  effect  in  Merced  v.  Fleming,  HI  Oal.  49,  holding  burden  of 
proof  on  him  asserting  otherwise. 

97  Oal.  600-604.    COUNTY  OF  ORANGE  ▼.  HARRIS. 

Official  Fees. — ^District  Attorney  may  sue  officer  for  fees  illegally  re- 
ceived, p.  601. 

To  same  effect  in  Ventura  v.  Olay,  119  Oal.  215,  but  holding  action 
therefor  not  maintainable  on  official  bond. 

Statute. — ^Repeal  by  implication  is  not  favored,  p.  602. 
Oited  in  Santa  Onu  etc.  Oo.  v.  Lyons,  133  Oal.  116,  noted  under  Mc- 
Allister V.  Hamlin,  83  Oal.  361. 

Special  Law  includes  statute  regulating  official  fees  in  certain  coun- 
ties, p.  602. 

To  same  effect  in  Dwyer  v.  Parker,  115  Oal.  550,  holding  unconsti- 
tutional a  portion  of  fee  act  of  1895,  granting  district  attorney  super- 
visory powers  as  to  fees  of  certain  officers;  salary  of  stenographer  for 
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district   attorney  is  not  claim  against  county  under  County   Govern- 
ment Act  of  1897,  section  228. 

97  Cal.  606609.    MARION  v.  BOARD  OF  EDUCATION. 

Schools. — ^Teacher  elected  for  unspecified  period  is  removable  only  for 
statutory  cause,  p.  608. 

Cit?d  in  Patton  v.  Board,  127  Cal.  392,  78  Am.  St.  Rep.  68,  noted 
under  Kennedy  v.  Board,  82  Cal.  483;  Bates  v.  Board,  139  Cal.  148,  but 
sustaining  power  of  board  to  consolidate  classes  even  if  teacher  is  there- 
by retired. 

97  Cal.  610-637.    EX-MISSION  ETC.  CO.  v.  FLASH. 

Corporations. — ^Promoter  defined,  and  relation  to  corporation  stated, 
p.  625. 

Cited  in  Burbank  y.  Dennis,  101  Cal.  97,  102,  sustaining  action  by 
stockholders  in  case  of  fraud  by  promoter  on  transfer  of  property  to 
corporation;  but  see  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  254,  deny- 
ing, under  facts,  rescission  on  ground  of  alleged  fraud;  Yale  etc.  Co. 
V.  Wilcox,  64  Conn.  121,  42  Am.  St.  Rep.  167,  on  point  that  such  rela- 
tion is  fiduciary,  and  holding  promoter  liable  to  corporation  for  his 
secret  profits.  Distinguished  in  Blood  v.  La  Serena  etc.  Co.,  134  Cal. 
371,  holding  party  not  a  promoter  nor  one  oocupying  any  ofiicial  rela- 
tion to  the  corporation. 

97  Cal.  637-644.     McSHERRT  ▼.  PENNSYLVANIA  ETC.  CO. 

Motion  for  Change  of  Venue,  based  on  nonresidence,  cannot  be  de- 
feated when  made  before  answer,  by  counter  application  based  on  oon- 
yenience  of  witnesses,  p.  641. 

To  same  effect  in  Small  v.  Gilruth,  8  S.  Dak.  290,  reversing  order 
denying  such  motion  therefor. 

Change  of  Venue  may  be  granted,  although  all  defendants  do  not  join 
in  motion,  p.  642. 

Cited  in  Wood  v.  Herman  Mg.  Co.,  139  Cal.  716,  noted  under  Rath- 
geb  V.  Tiscomia,  6  Cal.  96.  Distinguished  in  McKenzie  y.  Barling,  101 
Cal.  460,  holding  joinder  or  excuse  therefor  necessary,  when  all  defend- 
ants are  not  nonresidents. 

Corporation. — ^Place  of  Residence  is  county  of  principal  place  of  busi- 
ness, p.  643. 

To  same  effect  in  Brady  y.  Times  etc.  Co.,  106  Cal.  68,  discussing 
its  right  to  change  of  venue  under  facts  stated. 

97  Cal.  647-658.    PARSONS  y.  SMILIE. 

Forfeiture. — ^Equity  will  not  relieve  from,  when  eaiued  by  willful 
aot  of  party  seeking  relief,  p.  652. 
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To  same  effect  in  Rayfield  y.  Van  Meter,  120  Oal.  420,  denying  relief 
to  purchaser  of  personalty  under  facts;  Quatman  y.  McCrey,  128  Cal. 
291,  in  action  to  haye  title  adjudged  forfeited  for  breach  of  condition 
subsequent,  court  may  direct  reoonyeyanoe  of  lot  of  land  forfeited  by 
grantee  to  grantor. 

Deed — Conditions. — Grantor  on  re-entry  after  condition  broken  may 
sue  in  ejectment  for  the  property,  p.  667. 

Cited  in  Papst  y.  Hamilton,  133  Cal.  633,  noted  under  liebrand  y. 
Otto,  56  Cal.  242. 

97  Cal.  676^682.    LINDSAY  ISS.  CO.  v.  MEHSTENS. 

Eminent  Domain. — ^Plaintiff  must  show  that  use  contemplated  is  a 
public  use,  p.  679. 

Cited  in  Kansas  etc.  Co.  y.  Coal  Co.,  161  Mo.  313,  84  Am.  St.  Rep. 
726,  construing  local  statutes  as  to  public  use;  Lewis  Co.  v.  Gordon, 
20  Wash.  90,  noted  under  Hagar  y.  Superyisors,  47  CaL  222;  Man^in 
y.  Teza«  Transportation  Co.,  18  Tex.  Ciy.  App.  48a. 


VOIiTJMB  XCVIII. 


08  OaL  1-0.    WILMINGTON  ETC.  CO.  ▼.  07f£IL. 

Contract. — ^Performance  must  be  made,  or  compeneation  tberefor,  al- 
though rendered  impracticable,  when  contingency  not  provided  against, 
p.  5. 

To  same  effect  in  Barrere  v.  Somps,  113  Gal.  104,  as  to  agreement  to 
return  hired  property  in  good  condition.  Gdted  in  Sample  ▼.  Fresno 
etc.  Co.,  129  Cal.  228,  noted  under  Klauber  ▼.  San  Diego  etc.  Co.,  95 
Cal.  353;  Wilson  r.  Alcatraz  Asphalt  Ck).,  142  Oal.  189,  applying  rule 
to  contract  to  furnish  oil. 

Damages. — Contract  construed  to  be  for  penalty,  p.  8. 
Cited  in  Jack  ▼.  Sineheimer,  125  CaL  567,  noted  under  Patent  Briek 
bo.  T.  Moore,  75  Cal.  205. 

98  Cal.  10-13.    BSOWN  y.  JBNKS. 

Street  Assessment  is  iuTaUd  when  proposal  for  bids  oontained  un- 
authorized proposition  that  contractor  should  keep  street  in  repair,  p^ 
12. 

To  same  effect  in  McDonald  y.  Mezes,  107  Cal.  494,  but  ruling  alitor 
as  to  incorporation  of  unauthorized  proposition  by  which  bids  oould 
not  be  influenced;  and  cited,  but  held  not  in  point,  in  Rauer  v.  Lowe, 
107  Cal.  235,  holding  superintendent  liable  on  bond,  notwithstanding 
stipulation  in  contract  exempting  him;  Alameda  etc.  Co.  v.  Pringle, 
130  Cal.  227,  228,  ruling  similarly  as  to  requirement  for  filing  guaran- 
tee of  work  done  for  one  year;  Portland  v.  Paving  Co.,  33  Or.  315,  72 
Am.  St.  Rep.  717,  as  to  provision  requiring  contractor  to  keep  pave- 
ment in  repair  for  five  years;  Blochman  v.  Spreckels,  135  Cal.  665.  as 
to  provision  that  he  should  be  liable  for  all  loss  or  damage  done;  see 
also,  Shank  t.  Smith,  157  Ind.  409;  Kansas  City  v.  Hanson,  8  Kan.  App. 
293;  SUte  v.  District  Court  Ramsey  Co.,  80  Minn.  308;  Robertson  v. 
Omaha,  55  Neb.  725;  Osbum  v.  Lyons,  104  Iowa,  166,  but  sustaining 
similar  provision  under  local  statute;  and  see  Wilson  v.  Trenton,  60 
N.  J.  L.  396,  and  Barber  Asphalt  etc.  Co.  v.  Ullman,  137  Mo.  568  (dis- 
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senting  opinion,  580),  also  sustaining  such  provision  as  guaranty  of 
good  performance  of  work;  Fehler  v.  Gosnell,  99  Ky.  393,  holding  unau- 
thorized a  requirement  of  deposit  as  guaranty  for  performance  of  such 
agreement;  Boyd  v.  Milwaukee,  92  Wis.  463,  holding  void  an  assess- 
ment levied  under  such  contract;  and  on  same  point,  McAllister  v. 
Tacoma,  9  Wash.  274. 

98  Cal.  13-19.    DAVIS  ▼.  SOUTHERN  PACIFIC  CO. 

New  Trial  may  be  Denied  on  condition  that  successful  party  remit 
part  of  daiiages,  p.  17. 

To  same  effect  in  Garoutte  v.  Haley,  104  Oal.  501,  on  point  that  new 
trial  may  be  granted  on  payment  of  coats  by  moving  party;  Brooks  v. 
Railway  Co.,  110  Cal.  176,  as  to  order  granting  motion  on  condition 
of  payment  of  counsel  fees  and  costs  by  moving  party;  Eames  v.  Haver, 
111  Cal.  406,  applying  rule  to  conditional  reversal  upon  appeal;  Ohio 
etc.  Co.  V.  Blake,  38  W.  Va.  724,  oiting  opposing  cases  on  subject.  Cited 
in  Chicago  etc.  Co.  v.  CMarr,  25  Mont.  254,  noted  under  Chapin  v. 
Bourne,  8  Cal.  294;  Ingraham  v.  Weidler,  139  Cal.  589,  affirming  order, 

98  Cal.  19-27.    DAVES  v.  SOUTHERN  PACIFIC  CO.;  35  Am.  St.  Rep. 
133. 

Master  is  not  Liable  for  injury  to  one  servant  from  negligence  of 
fellow  servant,  unless  latter  had  position  of  vice-principal,  or  was  per- 
forming an  act  which  it  was  master's  personal  duty  to  have  performed, 
pp.  21,  24. 

To  same  effect  in  Bums  y.  Sennett,  99  Cal.  367  (cited  at  102  CaL 
465),  Stevens  v.  Railroad  Co.,  100  Cal.  566;  Noyes  v.  Wood,  102  Cal. 
392;  McNamara  v.  Macdonough,  102  Cal.  582,  in  Livingston  v.  Pack- 
ing Co.,  103  Cal.  264,  cited  under  Congrave  v.  S.  P.  etc.  Co.,  88  Cal. 
360;  Elledge  v.  Railway  Co.,  100  Cal.  289,  291,  38  Am.  St.  Rep.  292, 
294,  holding  railroad  company  liable  when  roadmaster  placed  serv^ant 
in  dangerous  place,  without  latter's  knowledge  thereof;  Nixon  v.  Selby 
etc.  Co.,  102  Cal.  565,  566,  and  Higgins  v.  Williams,  114  Cal.  182,  ruling 
similarly  when  foreman  furnished  servant  with  dangerous  and  insuffi- 
cient appliances;  Callan  v.  Bull,  113  Cal.  603,  holding  master  not  liable 
for  defective  appliances  when  parties  acted  merely  as  fellow  servants 
in  construction  thereof;  and  on  same  point,  Donnelly  v.  Bridge  Co., 
117  Oal.  423;  Donovan  v.  Ferris,  128  Cal.  54,  55,  79  Am.  St.  Rep.  29, 
30,  holding  quarryman  not  entitled  to  recover  for  injuries  from  blast 
where  no  notice  given  by  his  foreman;  but  cf.  Tedford  v.  Los  Angeles 
etc.  Co.,  134  Cal.  80,  allowing  recovery  in  case  of  inexperienced  line- 
man sent  to  work  on  live  electric  wires  by  his  superior;  Olson  v.  Ore- 
gon etc.  Co.,  96  Fed.  Ill,  denying  recovery  against  owner  by  seaman 
injured  by  negligence  of  master  of  vessel;  Dolan  v.  Sierra  Ry.  Co., 
135  Cal.  439,  sustaining  instruction  as  to  injury  on  bridge;  Skelton  v. 
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Pacific  Lum.  Co.,  140  Oal.  512,  master  liable  for  death  of  servant  due 
to  engineer  running  machinery  at  excessive  speed,  where  engineer  was 
under  direct  orders  of  vice -principal.  See  Wellston  Coal  Co.  v.  Smith, 
65  Ohio  St.  77.  Note  citations:  Alabama  etc.  Co.  v.  Carroll,  38  Am. 
St.  Rep.  17S;  Jenkins  v.  Railroad  Co.,  39  Id.  757. 

98  Cal.  30-34.    CLAIBORNB  y.  CASTLK. 

Vendor's  Lien  is  a  personal  privilege,  p.  34. 

Cited  in  Longmaid  y.  Coulter,  123  Cal.  212,  noted  tinder  FitzeU  y. 
Leaky,  72  Cal.  477. 

98  Cal.  35-40.    BI6GI  y.  BI66I;  35  Am.  St.  Rep.  14L  ' 

98  Cal.  42-45.    PIEPER  y.  PEBRS. 

Sureties  on  Appeal  Bond  must  show  affirmatively  that  Judgment  ap- 
pealed from  has  been  satisfied,  and  are  not  entitled  to  demand,  p.  44. 

To  same  effect,  on  first  point,  in  Moore  y.  McSleeper,  102  Cal.  282, 
applying  rule  to  sheriff's  action  against  sureties  on  indemnity  bond 
against  attachment;  Bolles  y.  Bird,  12  Colo.  App.  78,  on  second  point; 
Adler  y.  Staude,  136  Cal.  184,  noted  under  Moffatt  y.  Greenwalt,  90 
CaL  368;  on  second  point,  Nelson  y.  Donovan,  16  Mont.  86. 

98  Gal.  61-54.    SWAMP  LAND  DISTRICT  y.  SILVER. 

Organisation  of  Irrigation  District  cannot  be  attacked  ooUaterally, 
p.  53. 

To  same  effect  in  Quint  v.  Hoffman,  103  Cal.  507  (cited  in  Miller  y. 
District,  85  Fed.  Rep.  699;  and  see  698),  as  to  like  district;  Hamilton 
y.  San  Diego,  108  Cal.  284,  applying  rule  to  school  districts;  People  v. 
Irrigation  Dist.,  128  Cal.  485,  noted  under  People  y.  La  Rue,  67  Cal. 
530;  Glide  y.  Superior  Court,  147  Cal.  25,  prohibition  lies  to  prevent 
superior  court  from  proceeding  with  tidal  of  suit  to  enjoin  supervisors 
from  acting  on  petition  to  organize  reclamation  district;  see  also  Tulare 
Irr.  Dist.  y.  Shepard,  185  U.  S.  16. 

98  CaL  55-63.    MARSHALL  y.  TAYLOR;  35  Am.  St.  Rep.  144. 
Seduction. — EMdence  held  sufficient  to  establish,  p.  59. 
See  note  to  Bradshaw  v.  Jones,  76  Am.  St.  Rep.  667,  668. 

Miscellaneous. — Swett  y.  Gray,  141  Cal.  85,  upholding  sufficiency  of 
averment  of  chastity  in  complaint  for  seduction. 

98  Cal.  63-67.    BARROWS  y.  FOX. 

Diversion  of  Water. — ^Decree  establishing  respective  rights  is  insuffi- 
cient when  not  establishing  quantity  diverted,  p.  66. 
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Approved  in  Walsh  v.  Wallace,  26  Nev.  330,  following  rule.  To  same 
effect  in  Riverside  etc.  Co.  v.  Sargent,  112  Cal.  233,  234,  235,  holding 
decree  insufficient  for  uncertainty. 

Extent  of  appropriation  of  water  is  limited  by  quantity  which  may 
be  applied  to  beneficial  use,  p.  66. 

Approved  in  Southside  Imp.  Co.  v.  Burson,  147  Cal.  407,  determining 
right  of  subsequent  appropriator  to  surplus;  Vestal  v.  Young,  147 
Cal.  717. 

Appropriators  of  Water  may  be  compelled  to  keep  their  flumes  and 
ditches  in  repair,  so  as  to  prevent  unnecessary  waste,  p.  67. 

To  same  effect  in  Natoma  etc.  Co.  v.  Hancock,  101  Cal.  61,  on  point 
that  prior  appropriator  must  use  diligence  and  care  in  his  diversion, 
so  that  subsequent  appropriators  may  not  be  prejudiced;  and  see  River- 
side etc.  Co.  V.  Sargent,  112  Cal.  233,  also  cited  above;  Roeder  v.  Stein, 
23  Nev.  96,  97,  holding  defendant  not  liable  for  diversion  under  facts; 
Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep.  95,  98,  discussing  rights  of 
appropriator,  generally.  Note  citations:  Nevada  etc.  Co.  y.  Bennett, 
60  Am.  St.  Rep.  809,  on  general  subject. 

General  Citation.~Gunter  ▼.  Tibbits,  163  Ind.  608. 

98  CeA.  67-73.  FISCHSK  ▼.  SUPERIOR  COURT.  S.  a  see  110  Cal. 
143;  and  see  LOFTUS  v.  FISCHER,  117  CaL  130,  and  cases  there 
cited. 

Receiver  held  proper  in  partnership  dissolution  suit,  p.  71. 

See  note  to  Cameron  v.  Qroveland  etc.  Co.,  72  Am.  St.  Rep.  74,  84. 

98  CaL  73-86.    EX  PARTE  WHITWELL;  36  Am.  St.  Rep.  152. 

Municipal  Ordinance  as  to  regulation  of  private  asylums  is  invalid 
if  unreasonable,  p.  75. 

Cited  in  City  of  Sonora  v.  Curtin,  137  Oal.  587,  noted  under  San 
Francisco  v.  Insurance  Co.,  74  Cal.  113:  Ruhstrat  v.  People,  185  111. 
142,  76  Am.  St.  Rep.  35,  holding  void  a  statute  prohibiting  use  of  flag 
as  part  of  label  or  trademark;  In  re  Marshall,  102  Fed.  326,  ruling 
similarly  as  to  ordinance  prohibiting  certain  classes  of  firearms  in 
shooting  of  game;  Jew  Ho  v.  Williamson,  103  Fed.  18,  ruling  similarly 
as  to  quarantine  regulations  of  health  board,  but  cf.  In  re  Wilshire, 
103  Fed.  622,  holding  aliter  as  to  ordinance  regulating  height  of  bill- 
boards; Ex  parte  Hayden,  147  Cal.  650,  holding  void  act  of  1903,  re- 
quiring all  fruit  shipped  to  be  labeled  with  county  and  locality  where 
grown;  Ex  parte  Drexel,  147  Cal.  766,  holding  void  trading  stamp  act 
of  1905.  Distinguished  in  Denninger  v.  Recorder's  Court,  145  Cal.  637, 
upholding  ordinance  of  city  of  fifth  class  regulating  gas  rates.  To  same 
effect  in  In  re  Hong  Wah,  82  Fed.  Rep.  625,  ruling  similarly  as  to 
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laundry  ordinance.     Note  citations:    Crawford  v.  Topeka,  37  Am.  St. 
Rep.  327,  Smiley  v.  McDonald,  47  Id.  690,  on  general  subject. 

Regulation  of  Useful  Occupation  will  not  be  declared  invalid  when 
ordinance  clearJy  passes  beyond  limitations  of  police  powers  and  in- 
fringes on  constitutional  rights,  p.  79. 

Approved  in  In  re  Smith,  143  Cal.  371,  holding  void  ordinance  pro- 
hibiting maintenance  of  gasworks  in  rural  districts. 

98  Cal.  86-103.    McDANIEL  v.  PATTISON. 

Destroyed  Will. — ^Devisees  cannot  sue  destroyer  in  equity  to  estab- 
lish, p.  96. 

Cited  in  dissenting  opinion  in  Simons  v.  Bedell,  122  Cal.  350,  on  point 
that  heir  cannot  recover  distributive  share  from  executor  by  suit  be- 
fore distribution. 

Probate  Court  has  exclusive  jurisdiction  to  establish  will,  although 
lost,  destroyed  or  fraudulently  suppressed,  p.  97. 

To  same  effect  in  Langdon  v.  Blackburn,  109  Cal.  26,  as  to  jurisdic- 
tion to  avoid  will  or  set  aside  its  probate  for  forgery  and  fraud. 

Will  is  ineffectual  as  muniment  of  title  before  probate,  p.  97. 
Cited  in  Estate  of  Christensen,  135  CaL  676,  noted  under  Castro  ▼. 
Richardson,  18  Cal.  480. 

96  Gal.  103-105.    IN  RE  SANBORN. 

Win  Contest.— Public  Administrator  has  no  right  to  make,  p.  105. 

To  same  effect  in  In  re  Hickman,  101  Cal.  612,  further  holding  will 
valid;  In  re  Welch,  106  Cal.  429,  on  point  that  administrator  has  no 
such  interest  in  estate  as  will  warrant  his  appeal  from  adjudications 
respecting  rights  of  heirs;  and,  on  same  point,  in  In  re  Redfield,  116 
Cal.  643  (where  distinguished),  discussing  right  of  guardian  of  heir 
to  contest  will:  Estate  of  Stewart,  107  Iowa,  118,  as  to  contest  by 
executors  under  will  of  codicil  superseding  them;  Fallon  v.  Fallon,  107 
Iowa,  123,  as  to  contest  by  widow  having  no  interest  in  the  estate  be- 
fore performance  of  certain  conditions. 

98  Cal.  105-110.    KLAUBER  ▼.  SAN  DIEGO  STREET  CAR  CO. 

Law  of  Case  applies  only  when  same  matters  relitigated,  p.  107. 

Cited  in  Tuffree  v.  Steams  etc.  Co.,  124  Cal.  310,  on  point  that  judg- 
ment entered  upon  decision  of  appellate  court  is  appealable;  Kent  v. 
Williams,  147  Cal.  7,  applying  rule  in  foreclosure  of  mortgage  where 
former  appeal  determined  rights  of  parties  as  to  marshalling  assets; 
Waste  V.  Railway  Co.,  24  Mont.  165,  holding  appellate  court  not  bound 
on  second  appeal  by  decision  in  first  as  to  matters  not  essential  or  not 
considered  before.  To  same  effect  in  Vincent  v.  Philips,  48  La.  Ann. 
Notes  Cal.  Rep.— 274. 
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356,  and  Silva  v.  Pickard,  14  Utah,  251,  holding  rule  applicable;  and 
see  Wright  v.  Water  Co.,  23  Nev.  39,  ruling  similarly,  dissenting  opin- 
ion citing  main  case  ai  p.  48. 

Record  on  Appeal  is  that  brought  up  by  appellant,  p.  107. 
To  same  effect  in  Depeaux  y.  Peck,  118  Oal.  523,  on  point  that  ap- 
pellant must  take  steps  necessary  to  settlement  of  bill  of  exceptions. 

Bill  of  Exceptions  need  contain  only  exceptions  relied  upon  by  ap- 
pellant, p.  108. 

To  same  effect  in  Riverside  etc.  Go.  t.  Gage,  108  Cal.  245,  on  point 
that  evidence  outside  of  issue  will  not  be  assumed  to  have  been  received 
without  objection  when  statement  silent;  Estate  of  Olmsted,  122  Cal. 
229,  on  point  that  errors  in  admitting  evidence  against  respondent's 
objection  cannot  be  reviewed  on  appeal  of  their  adversaries. 

08  Cal.   117-110.     KRUMDICK  v.  CHUMP. 

Change  of  Venne.^'llandamiis  will  lie  to  compel  when  judge  refuses 
to  pass  upon  motion  because  of  filing  of  affidavits  as  to  convenience 
of  witnesses,  p.  118. 

To  same  effect  in  San  Joaquin  t.  Superior  Court,  08  OaL  602,  but 
ruling  alitor  where  motion  made  and  promptly  overruled.  Cited  in 
Santa  Qniz  Bank  t.  Taylor,  125  CaL  251  (quoted  in  City  of  Oakland 
T.  Hart,  120  Cal.  105),  but  holding  judge  not  disqualified,  nor  obliged 
to  transfer  cause  on  motion  made  before  his  predecessor  who  was  dis- 
qualified; Anaheim  etc.  Co.  ▼.  Jurapa  etc  Co.,  15^  CaL  570,  on  point 
that  judge  may  transfer  cause  to  most  accessible  court,  though  it  is 
not  the  nearest;  State  v.  Smith,  23  Mont.  333,  noted  under  People  ▼. 
Judge,  17  Cal.  548.  Distinguished  in  Mansfield  v.  OlCeefe,  133  Cal. 
364,  notice  of  appeal  from  order  changing  place  of  trial  and  undertak- 
ing on  appeal  must  be  filed  with  derk  of  superior  oourt  of  county 
which  made  order. 

It  is  Duty  of  Disqualified  Judge  to  transfer  cause  to  some  qualified 
oourt  without  delay,  p.    110. 

Approved  in  State  v.  Mack,  26  Nev.  443,  no  formal  application  for 
calling  of  qualified  judge  to  pass  upon  claim  against  es.tate  necessaiy 
where  record  disclosed  that  acting  judge  was  disqualified. 

08  Cal.  120-122.    SHAIN  v.  PEOPLE'S  LUMBER  CO. 

Dismissal  of  Appeal  will  be  granted  when  briefs  not  filed  in  time 
allowed  by  rules,  or  extension  thereof  thereunder,  p.  121. 

To  same  effect  in  Coats  v.  Goats,  146  Gal.  444,  following  rule;  White 
▼•  White,  112  Gal.  580,  as  to  failure  to  file  transcript  in  time.  Cited 
in  Bergin  v.  Hinckley,  123  Gal.  169,  holding  appeal  abandoned  by  fail- 
ure to  file  transcript;   Headstrom  v.  Hellieson,  136  Cal.  499,  quoting 
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White  ▼.  White,  112  Cal.  577;  McCabe  v.  Healey,  139  CaL  32,  holding 
motion  not  affected  by  subaequent  filing. 

98  Cal.  123-126.    COCKRILL  ▼.  CLYMA. 

Appeal. — Order  of  substitution  is  presumed  properly  m«ide  when  rec- 
ord does  not  show  error,  p.  126. 

To  same  effect  in  Garoutte  y.  Haley,  104  CaL  500,  as  to  order  amend- 
ing former  order. 

98  Cal.  127-132.     PEOPLE  ▼.  6AKDNER. 

Objection  that  Information  Charging  Rape  on  child  of  age  of  eleven 
years  fails  to  show  child  was  under  fourteen  is  not  ground  for  arrest 
of  judgment,  p.  128. 

Approved  in  State  ▼.  Fetterly,  33  Wash.  602,  charging  rape  on  child 
''of  age  of  sixteen  years"  sufficieivtly  alleged  that  she  was  under  age 
of  consent  (eighteen  years)  as  against  objection  first  made  after  ver- 
dict 

Sentence. — ^Imprisonment  for  fixed  period  held  proper  in  assault  to 
rape  case,  p.  120. 

Cited  in  In  re  Camp,  16  Utah,  161,  sustaining  like  sentence  in  charge 
of  attempt  to  kill;  People  v.  Bums,  138  Cal.  160-162,  holding  attempt 
to  rob  punishable  with  sentence  for  fixed  period;  People  v.  Stouter, 
142  Cal.  151,  there  may  be  an  attempt  to  commit  the  crime  of  a  las- 
civious act  defined  in  Penal  Code,  section  288;  see  State  y.  Berzaman, 
10  Wash.  279,  as  to  like  sentence  in  charge  of  assault  to  rape. 

Reporter  cannot  testify  as  to  evidence  at  prior  trial  in  criminal  case 
where  deposition  rejected  for  defective  certificate,  p.  130. 

To  same  effect  in  People  v.  Cordon,  99  Cal.  233,  further  hol<ling  gen- 
eral objection  sufl&cient  for  its  rejection;  but  see  Burbank  v.  Dennis, 
101  Cal.  104,  following  main  case  (from  p.  132),  on  point  that  reporter 
may  use  his  notes  to  refresh  his  memory  as  to  evidence  at  prior  trial, 
where  witness  refused  or  neglected  to  sign  his  deposition  taken  before 
trial;  Estate  of  Benton,  131  Cal.  480,  noted  under  Reid  v.  Reid,  73  Cal. 
208;  People  v.  Lewandowski,  143  Cal.  679,  explanation  by  reporter  that 
word  "pointing"  used  in  deposition  was  used  in  reference  to  a  pointing 
at  the  defendant  is  not  prejudicial  where  he  was  otherwise  sufiiciently 
identified;  People  v.  Buckley,  143  Cal.  382,  admitting  transcript  of  tes- 
timony of  preliminary  examination  where  certified  to  by  oflicial  stenog- 
rapher, though  he  dictated  notes  to  typewriter. 

Witness  may  be  Impeached  by  evidence  of  statements  made  to  an- 
other as  t/O  motive  in  prosecution,  p.  132. 

To  same  effect  in  People  v.  Lambert,  120  Cal.  176,  as  to  similar  im- 
peachment 
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98  Cal.  134-137.    FLAGG  v.  PTTTERBAUGH. 

AppeaL — Settlement  of  BiU  of  Exceptions  should  be  facilitated  by 
court  and  not  obstructed  on  technical  grounds,  p.  136. 

To  same  effect  in  Gutierrez  v.  Hebbard,  106  Cal.  169,  granting  man- 
damus therefor  under  facts  stated;  Smith  y.  Jordan,  122  Cal.  68,  69, 
but  holding  settlement  properly  refused  under  facts  stated,  as  not  re- 
quested within  reasonable  time.  Cited  in  Wall  v.  Mines,  128  Cal.  140, 
noted  under  People  v.  Crane,  60  Cal.  279;  Oberlander  y.  Pixen,  129  Cal. 
691,  as  establishing  rule  in  Smith  ▼.  Jordan,  122  Cal.  68. 

Mandamus  will  lie  to  compel  settlement  of  statement,  p.  136. 
Cited  in  Application  of  Plume,  23  Mont.  43,  noted  under  People  ▼. 
Lee,  14  Cal.  510. 

98  Cal.  138-142.    PEOPLE  v.  WALTEl^S. 

Homicide. — ^Evidence  of  another  crime  is  admissible,  when  part  of 
flame  transaction,  p.  141. 

To  same  effect  in  People  y.  Bidleman,  104  Cal.  613,  admitting  eyi- 
dence  of  other  embezzlements,  on  question  of  intent  of  taking  on  which 
prenent  charge  based;  People  y.  Wilson,  117  Cal.  692,  as  to  eyidenoe  of 
previous  shooting,  on  question  of  intent  and  motiye  in  present  one; 
and  see  People  y.  Smith,  106  Cal.  82,  and  People  y.  Ebanks,  117  Cal. 
663,  dted  under  People  y.  McGilyer,  67  Cal.  55;  Grayeley  y.  State,  45 
Neb.  882,  admitting  evidence  of  quarrel  with  wife  of  deceased,  as  tend- 
ing to  show  motive  in  shooting  of  latter,  and  to  rebut  plea  of  self-de- 
fense. 

96  Cal.  148-149.    KENNEDY  y.  GLOSTER. 

Homestead. — ^Declaration  may  be  in  duplicate  and  filed  In  each  of 
two  counties  wherein  land  situate,  p.  146. 

To  same  effect  in  Ivey  v.  Land  Co.,  115  CaL  202,  applying  rule  to 
delivery  of  contract  in  duplicate. 

Where  Declaration  of  Homestead  by  Married  Woman  was  not  ac- 
knowledged in  conformity  with  statute,  there  is  no  homestead,  p.  148. 
Approved  in  Burbank  v.  Kirby,  6  Idaho,  213,  following  rule. 

98  Cal.  149-155.    SPINNET  y.  GRIFFITH. 

Statutes.— Constitution  is  not  self-executing  as  to  mechanics'  lien, 
p.  151. 

Cited  in  Mulnix  v.  Insurance  Co.,  23  Colo.  75,  but  not  deciding  ques- 
tion. 

Mechanic's  Lien. — ^Right  to  Is  statutory,  p.  151. 

Cited  in  Reese  v.  Bald  Mountain  Mining  Co.,  133  Cal.  290,  denying 
right  to  lien  alleged  to  have  been  based  on  act  of  owner's  agent. 
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98  Cal.  157-166.     6KAT  v.  McWILLIAMS;   35  Am.  St.  Rep.  163. 

Easement  for  Flow  of  Waterw— Owner  of  higher  land  is  entitled  to 
easement  for  flow  of  surface  water  over  adjacent  lower  land,  p.  162. 

To  same  effect  in  Los  Angeles  etc.  Assn.  v.  Los  Angeles,  103  Cal.  467, 
hat  holding  rule  inapplicable  to  flow  from  city  lots,  and  stating  general 
rules  on  subject;  Rudel  v.  Los  Angeles,  118  Cal.  288,  but  holding  rule 
applicable  only  to  natural  flow  from  higher  lands;  Cass  v.  Dicks,  14 
Wash.  80,  63  Am.  St.  Rep.  863,  but  sustaining  right  of  lower  owner  to 
construct  embankment  on  own  land  against  flow  of  surface  waters; 
Jordan  y.  Benwood,  42  W.  Va.  316,  57  Am.  St.  Rep.  862,  discussing 
difference  between  civil  and  common  law  rules.  Cited  in  Cloverdale 
V.  Smith,  128  Cal.  233,  noted  under  Conniff  v.  San  Francisco,  67  Cal. 
45;  Sanguinetti  v.  Pock,  136  Cal.  469,  noted  under  Ogbum  v.  Connor, 
46  Cal.  346;  Wood  v.  Moulton,  146  Cal.  319,  owner  of  high  land  cannot, 
to  injury  of  lower  owner,  divert  course  of  surface  water  upon  lower 
lands,  or  by  accumulating  waters  on  own  land  in  ditches  precipitate 
them  on  lower  lands  in  larger  quantities  than  usual;  Garland  v.  Aurin, 
103  Tenn.  558,  76  Am.  St  Rep.  700,  holding  lower  proprietor  liable  for 
obstruction  of  natural  flow;  note  to  N.  P.  etc  Co.  y.  Utah  etc  Co.,  67 
Am.  St.  Rep.  620. 

General  Citations. — Sherman  v.  Spalding,  126  Mich.  566;  Baltzegar 
T.  Carolina  etc  Ry.  Co.,  54  S.  C.  246;  ConneU  t.  Stark,  108  Wis.  98. 

98  CaL  168-171.    SCOTT  t.  GLENN. 

Appeal  from  Judgment  for  insufficiency  of  evidence  will  not  be  re- 
viewed when  not  taken  in  due  time,  p.  170. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  15  Utah, 
278,  construing  local  statute. 

Vendor  can  Recover  purchase  money  although  deed  not  tendered  when 
last  instalment  due  and  time  made  of  essence,  p.  171. 

To  same  effect  in  Haile  v.  Smith,  113  Cal.  661,  applying  rule  to  ven- 
dor's action  in  ejectment,  and  sustaining  complaint  therein;  Swain  v. 
Jacks,  125  Cal.  219,  noted  under  Townsend  v.  Tufto,  95  Cal.  267. 

98  Cal.  179-184.    CITT  OF  FRESNO  v.  FRESNO  ETC.  CO. 

Estoppel  in  Pais  may  operate  against  municipal  corporations  but 
only  in  exceptional  cases,  p.  182. 

To  same  effect  in  Los  Angeles  v.  Cohn,  101  Cal.  377,  when  applied 
to  abandonment  of  public  highway  under  facts  stated;  City  of  Eureka 
V.  McKay,  123  Cal.  673,  holding  city  not  estopped  as  to  dedication  of 
street. 

Water.— Tnblic  Use''  under  section  1,  article  14,  of  constitution  in- 
dndes  water  in  irrigating  ditch,  p.  183. 
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To  same  effect  in  Merrill  v.  Irrigation  Co.,  112  Oal.  434,  awarding 
mandamus  to  compel  irrigation  company  to  supply  water  to  land  owner; 
San  Diego  etc.  Co.  v.  Sharp,  97  Fed.  399,  noted  under  People  v.  Ste- 
phens, 62  Cal.  209. 

Injunction  Against  Nuisance  should  not  be  such  as'  to  cause  entire 
destruction  of  the  property,  p.  183. 

Cited  in  Byers  v.  Colonial  Lrr.  Co.,  134  Cal.  565,  noted  under  Mc- 
Menomy  v.  Baud,  87  Cal.  134. 

98  Cal.  184-189.    MAWHINNEY  y.  SOUTHERN  INS.  CO. 

Insurance  Company  is  liable  only  for  loss  within  terms  of  policy, 
p.  187. 

To  same  effect  in  Slinkard  v.  Insurance  Co.,  122  Cal.  598,  600,  holding 
defendant  not  liable  under  facts  stated;  Allen  v.  Home  Ins.  Co.,  133 
Cal.  32,  holding  company  not  liable  where  property  not  occupied  as 
described  in  policy;  British  etc.  Co.  v.  Miller,  91  Tex.  420;  66  Am.  St. 
Rep.  905,  ruling  similarly. 

98  CaL  189-193.    STOCKTON  SAVINGS  BANK  y.  STAPLES. 

CorporatioiL. — ^Power  to  purchase  and  hold  land  is  presumed,  unless 
shown  to  have  been  for  prohibited  purpose,  p.  192. 

To  same  effect  in  Granite  etc  Co.  v.  Maginness,  118  CaL  138,  apply- 
ing rule  to  purchase  of  mining  ground  by  mining  corporation. 

Eyidence. — ^Declarations  of  one  in  possession  of  realty  are  admissible 
on  question  of  the  character  thereof,  p.  193. 
Cited  in  Knight  y.  Knight,  178  HI.  557,  as  to  claim  of  adyerse  pos- 
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Certiorari  will  not  Lie  as  to  appealable  judgment  or  order,  p.  194. 

To  same  effect  in  Noble  y.  Superior  Court,  109  CaL  527,  as  to  order 
in  insolvency,  setting  aside  exempt  property. 

98  Cal.  195.    RICHARDS  y.  WOLFING. 

Miscellaneous. — ^Paterson  y.  Ogden,  141  Cal.  45,  mining  claimant  who 
made  no  adverse  claim  to  issuance  of  agricultural  patent  cannot  attack 
patent  in  suit  to  quiet  title  to  mining  claim  against  patentee. 

98  Cal.  199-202.    COMMISSIONERS  y.  BARNARD. 

Finding  outside  of  issues  will  not  support  judgment,  p.  202. 

To  same  effect  in  Rudel  v.  Los  Angelee,  118  CaL  286,  hokUng  such 
finding  not  to  be  considered  on  appeaL 
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It  is  no  Defense  to  Unlawful  Detainer  that  plaintiff  has  leased  to 
third  party  with  whose  right  defendant  does  not  connect  himself,  p. 
202. 

Aproyed  in  Schreiner  ▼.  Stanton,  26  Wash.  566,  landlord  may  main- 
tain unlawful  detainer  against  tenant  holding  over,  though  landlord 
has  leased  premises  to  others. 

98  Cal.  203-204.    IN  RE  WHETTON. 

Will  Contest. — ^Executor  may  oppose  when  begun  after  probate,  p. 
204. 

To  same  effect  in  In  re  McKinney,  112  Cal.  454,  but  sustaining  order 
requiring  executors  to  pay  costs  incurred  by  them  where  contest  suc- 
oessful  and  based  on  their  undue  influence. 

98  Cal.  205-206.     CONNOLLY  ▼.  ASHWORTH. 

Decision. — ^Filing  is  improper  if  done  after  expiration  of  term  of  trial 
Judge,  although  signed  by  him  within  term,  p.  206. 

To  same  effect  in  Broder  y.  Conklin,  98  Cal.  362,  as  to  judgment  so 
signed  and  filed;  Holt  t.  Holt,  107  Cal.  261,  but  sustaining  order  for 
judgment  nunc  pro  tunc  nmde  after  re-election,  where  clerk  had  failed 
to  enter  judgment  in  accordance  with  order  during  first  term  on  rendi- 
tion of  special  yerdict;  Young  y.  Young,  165  Mo.  633,  noted  under  Mace 
T.  O'Reilly,  70  CaL  231. 

98  Cal.  206-210.    PEOPLE  v.  SELlfA  IRRIGATION  DISTRICT. 

Irrigation  District  is  public  corporation  formed  under  general  laws, 
p.  208. 

To  same  effect  in  Quint  y.  Hoffman,  103  Cal.  607  (cited  in  Miller  y. 
District,  85  Fed.  Rep.  699),  denying  right  to  attack  organization  col- 
laterally; Perry  y.  Irrigation  Dist.,  127  Cal.  568,  noted  under  In  re 
Madera  etc.  Dist.,  92  Cal.  321;  Herring  y.  Irrigation  District,  95  Fed. 
71C,  on  point  that  organization  is  not  attackable  collaterally;  Fall- 
brook  etc  Co.  y.  Bradley,  164  U.  S.  174,  holding  Wright  Act  oonstitu- 
tionaL 

98  Cal.  218-219.    PEOPLE  v.  SMITH. 

Testimony  of  Accomplice  will  not  sustain  oonyietion  where  no  other 
eyidenoe  of  guilt  is  offered  p.  218. 

To  same  effect  in  People  y.  Main,  114  CaL  634,  reyersing  oonyietion 
of  robbery,  when  based  thereon. 

96  CaL  219-227.    WELSH  y.  BRAMLET. 

Offices.— Terms  and  duties  can  be  fixed  by  legislature  only,  and  bj 
general  and  uniform  laws,  p.  224. 
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To  same  effect  in  El  Dorado  v.  Meiss,  100  Cal.  274,  denying  right  of 
supervisors  to  appoint  license  tax  collector.  Approved  in  Agard  v. 
Shaffer,  141  Cal.  727,  Political  Code,  section  3678,  directing  supervisors 
to  provide  for  payment  of  clerk  for  recorder,  is  void.  Cited  in  JBnich 
v.  Colombet,  104  Cal.  354,  but  point  of  citation  doubtful;  concurring 
opinion  Singleton  y.  Eureka,  22  Nev.  101,  102,  holding  act  discussed 
to  be  local  and  special. 

Special  Act  includes  one  regulating  official  salaries  in  one  county 
alone,  where  classification  is  not  made  in  subject  allowed  therefor,  pp. 
226,  227. 

To  same  effect  in  Walser  v.  Austin,  104  Cal.  129,  130',  Turner  v.  Siski- 
you, 109  Cal.  334,  Bloss  v.  Lewis,  109  Cal.  497,  498,  Marsh  v.  Super- 
visors, 111  Cal.  370,  Tulare  Co.  v.  May,  118  Cal.  306,  307,  and  Board  v. 
Smith,  22  Colo.  544,  cited  under  Dougherty  y.  Austin,  94  Cal.  602;  and 
/  see,  sustaining  acts   discussed,  Famum  y.  Warner,  104  Cal.  679,  and 

f  Summerland  v.  Bicknell,   111   Cal.  570,  cited  under  Cody  v.  Murphey, 

89  Cal.  522;  Irwin  y.  County  of  Yuba,  119  Cal.  690,  denying  daun  of 
supervisors  for  mileage  while  in  attendance  before  anti-debris  com- 
mission; City  of  Tulare  y.  Heyren,  126  Cal.  232,  noted  under  Miller 
V.  Kister,  68  Cal.  142;  Pratt  y.  Browne,  135  Cal.  662,  noted  under  Paa- 
adena  y.  Stimson,  91  Cal.  248;  State  y.  Standford,  24  Utah,  161,  162, 
holding  void  Revised  Statutes  of  1898,  section  1176,  as  amended  by 
Laws  of  1899,  chapter  47,  providing  for  nomination  by  state  board  of 
horticulture  to  county  commissioners  of  fruit  tree  inspectors,  whose 
salary  shall  be  paid  by  county. 

98  Cal.  227-230.     SANDERS  v.  SEHORN. 

Classification  of  Counties  in  within  legislative  powers  as  modified 
by  constitution,  p.  228. 

To  same  effect  in  Murnane  y.  St.  Louis,  123  Mo.  490,  construing  local 
statutes  thereon. 

Classification  of  County  is  not  based  on  preceding  Federal  census  in 
case  of  those  newly  organized,  p.  229. 

To  same  effect  in  Kumler  v.  Board;  103  CaL  396,  holding  class  depend- 
ent on  population  when  created. 

98  Cal.  235-241.     PEOPLE  y.   SANSOIIE. 

Misconduct  of  Jury  does  not  include  drinking  of  liquor  pending  sub- 
mission, when  not  affected  thereby,  p.  239. 

To  same  effect  in  People  v.  Leary,  105  Cal.  494,  holding  facts  not 
to  show  reversible  error,  and  People  y.  Van  Horn,  119  CaL  333,  ruling 

similarly. 

Preliminary  Examination.— Justice  issuing  warrant  may  call  in  ss* 
other  to  conduct,  p.  240. 
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To  same  eJBTeet  in  People  v.  Sehom,  116  Cal.  506,  also  sustaining  order 
calling  in  such  latter  justice,  and  his  failure  to  make  certain  docket 
entries. 

Instruction  of  Fact  includes  one  that  witness  was  an  accomplice,  p. 
241. 

To  same  effect  in  People  y.  Sternberg,  111  Cal.  9,  but  holding  defend- 
ant not  prejudiced  thereby. 

Appeal  does  not  lie  from  order  denying  arrest  of  judgment,  p.  241. 
Cited  in  People  v.  Ford,  138  Cal.  142,  and  People  y.  Jackson,  138 
Oal.  463,  disregarding  appeal 

08  CaL  241-245.    GREISS  v.  STATE  ETC.  CO. 

Pleading. — ^Defects  in  Answer  cannot  be  first  objected  to  on  appeal, 
p.  244. 

To  same  effect  in  Creditors  y.  Lumber  Co.,  98  Cal.  319,  as  to  defects 
in  form  of  creditor's  bond  in  inyoluntary  insolvency;  Kimball  v.  Rich- 
ardson etc.  Co.,  Ill  Cal.  397,  as  to  defects  in  complaint  in  intervention; 
Abner  Doble  Co.  y.  Keystone  etc  Co.,  145  Cal.  495,  where  cross -com- 
plaint in  action  for  work  done  and  materials  furnished,  claimed  dam- 
ages for  breach  of  contract  guaranteeing  efficiency  of  machine  which 
plaintiff  altered,  and  which  was  rendered  worthless  by  alteration,  vari- 
ance between  evidence  and  cross -complaint  presumed  waived  on  appeal 
from  judgment  without  the  evidence. 

08  CaL  247-252.    HUNTER  y.  BRYANT.    S.  C.  98  Cal.  253. 

Vacation  of  Judgment  because  of  unauthorized  appearance  of  attor- 
ney will  be  granted  only  when  presumption  of  authority  is  overcome, 
p.  251. 

To  same  effect  in  dissenting  opinion,  Blyth  v.  Swenson,  15  Utah,  363, 
main  opinion  reversing  order  refusing  to  vacate. 

Appearance  in  Court  of  Attorney  claiming  to  represent  a  litigant  is 
prima  facie  evidence  of  his  authority,  p.  251. 

Approved  in  Pacific  Pay.  Co.  v.  Vizelich,  141  Cal.  8,  applying  rule 
when  attorney  stipulated  to  abide  by  judgment  in  another  action  and 
his  authority  not  questioned  by  client  for  five  years. 

98  Cal.  253-258.    WAINSCOTT  y.  OCCIDENTAL  ETC.  ASSN. 

Vendee  may  Rescind  conveyances  when  consummated  through  fraud, 
p.  255. 

See  note  to  Sutton  v.  Morgan,  38  Am.  St.  Rep.  845. 

98  Cal.  259-264.    SAN  FRANCISCO  y.  COLLINS. 
Eminent  Domain. — Costa  in  action  must  all  be  paid  by  plaintiff,  pb 
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To  same  effect  in  Los  Angeles  etc.  Co.  v.  Rumpp,  104  Cal.  23,  but 
holding  rule  modified  in  cases  within  section  1264,  Code  of  Civil  Pro- 
cedure; Alameda  Co.  v.  Crocker,  125  Cal.  106,  noted  under  San  Diego 
Land  Co.  v.  Neale,  88  Cal.  50;  Colusa  etc.  Co.  v.  Anaconda  etc.  Co., 
104  Fed.  516,  noted  under  Bamhart  ▼.  Kron,  88  Cal.  447. 

98  Cal.  264-268.    JORDAN  v.  PAY. 

Marital  Property. — ^Amendment  of  1889  to  section  164,  Civil  Code,  is 
not  retroactive,  p.  267. 

To  same  effect  in  Gwynn  v.  Dierssen,  101  Cal.  566,  holding  presump- 
tion as  to  community  property  to  attach  to  deed  to  wife  before  that 
amendment;  and  on  same  point  in  Lewis  v.  Bums,  122  Cal.  360;  and 
see  Davis  v.  Green,  122  CaL  367,  on  point  that  party  seeking  to  rebut 
U  that  presumption  must  do  so  by  clear  and  convincing  evidence;  and  on 

!/  same  point  Thorpe  v.  Sampson,  84  Fed.  Rep.  65,  but  holding  presump- 

;  tion  overcome  by  facts.    Cited  in  Svetinich  v.  Sheean,  124  Cal.  218,  71 

'  Am.  St.  Rep.  52,  noted  under  Ramsdell  v.  Fuller,  28  Cal.  43. 

Estate  of  Decedent. — ^Derisee's  title  vests  immediately  at  death,  p. 
266. 

Cited  in  Berry  y.  Eyraud,  134  CaL  83,  noted  under  Spotta  ▼.  Hanleyi 
85  CaL  166. 

98  CaL  271-277.    BURNS  ▼.  SCOOFFY. 

Vacation  of  Default  should  be  granted  when  ezenaable  neglect  shown, 
p.  276. 

To  same  effect  in  Harbaugh  v.  Honey  Lake  etc.  Co.,  108  Cal.  72, 
affirming  order  of  vacation. 

Amendment  of  Pleadings  should  be  liberally  allowed,  p.  276. 

Cited  in  Marr  v.  Rhodes,  131  Cal.  271,  and  Crosby  v.  Clark,  132  CaL 
8,  noted  under  Stringer  v.  Davis,  30  Cal.  321;  McDougald  v.  Hulet,  132 
Cal.  162,  noted  under  Roland  v.  Kreyenhagen,  18  Cal.  456;  Frost  v. 
Witter,  132  Cal.  424,^84  Am.  St.  Rep.  66,  noted  under  Lestrade  v.  Barth, 
17  Cal.  285. 

98  Cal.  278-280.     PEOPLE  v.  BONNET. 

Refusal  of  Cautionary  Instructions  as  to  oral  admissions  held  preju- 
dicial error,  p.  279. 
Approved  in  People  ▼.  Moran,   144  CaL  63,  cautionary  instruotions 
I  as  to  verbal   admissions   which  embrace  matters   in   addition  to   that 

I  prescribed  by  Code  of  Civil  Procedure,  section  2061,  properly  refused. 

Distinguished  in  People  v.   Buckley,   143  CaL   391,  it  is  not  error  to 
refuse  instruction  on  subject  of  verbal  admissions  whkdi  went  beyond 
I  rule  of  caution  established  by  code. 
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98  Oal.  281-284.    GAITCEART  y.  HENRY. 

Appeal. — ^Bill  of  Exceptions  is  essential  for  review  of  order  refusing 
to  strike  out  pleading,  p.  283. 

To  same  eflfect  in  Barber  v.  Mulford,  117  Cal.  359,  as  to  like  order. 
Cited  in  Hawley  v.  Kocher,  123  Cal.  79,  noted  under  Morris  v.  Angle, 
42  Cal.  240. 

Sustaining  of  Demurrer  improperly  is  waived  by  subsequent  amend- 
ment of  complaint,  p.  283. 

To  same  effect  in  Plankinton  v.  Gray,  63  Fed.  Rep.  416,  holding  error 
in  overruling  demurrer  waived  by  subsequent  answer.  Approved  in 
Prescott  V.  Puget  Sound  etc.  Co.,  31  Wash.  178,  following  rule. 

98  Cal.  285-287.    TUNIS  v.  LAKEPORT  ETC.  ASSN. 

Mechanics'  Lien. — ^Foreclosure  can  be  had  only  as  against  land  neces- 
sary for  convenient  use  and  occupation  of  building  constructed,  p.  286. 

To  same  effect  in  Cowan  v.  Griffith,  108  Cal.  226,  49  Am.  St.  Rep. 
83,  holding  forty  acres  excessive  under  facts  stated;  Ward  v.  Crane, 
118  Cal.  679,  construing  "enjoyment"  as  used  in  findings  as  equivalent 
to  "occupation." 

AppeaL — Order  directed  taking  of  evidence  on  single  issue,  p.  287. 
Cited  in  support  of  general  rule  in  Duff  v.  Duff,  101  CaL  5,  austain- 
Ing  granting  of  new  trial  below  as  to  part  of -issues. 

98  Cal.  291-292.     ROXTRKB  y.  McNALLT. 

Public  Lands. — ^Ejectment  will  lie  by  one  in  actual  possession  against 
intruder  not  connected  with  government  title,  p.  292. 

To  same  effect  in  Brown  v.  Killabrew,  21  Nev.  439,  when  defendant 
had  entered  by  plaintiff's  permission  and  refused  to  vacate.  Cited  in 
Cosmos  etc  Co.  v.  Oil  Co.,  112  Fed.  17,  noted  under  McBrown  v.  Morris, 
59  Cal.  64;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  231,  one  going 
upon  valid  placer  location  to  prospect  for  unknown  lodes  cannot  initiate 
right  to  lode  claims  within  placer  limits,  which  he  may  disoover. 

98  Cal.  293-299.    BAIRD  T.  CRANK. 

Account  Stated  is  an  account  examined  and  accepted  by  parties,  p. 
297. 

To  same  effect  in  Griswold  v.  Pieratt,  110  Cal.  263,  holding  transac- 
tion to  amount  to  agreed  statement  of  account;  Converse  v.  Scott,  137 
Cal.  243,  noted  under  Auzerais  v.  Naglee,  74  Cal.  67. 

98  Cal.  299-304.    PEOPLE  v.  BEMMERLT. 

Misconduct  of  Jury  is  not  shown  by  drinking  of  intoxicating  Hquors, 
where  verdict  of  jurors  not  affected  thereby,  or  by  separation,  p.  301. 


98  Cal.  304-311  Notes  on  California  Reports.  4380 

To  same  effect  in  People  v.  Leary,  105  Cal.  494,  holding  defendant  not 
prejudiced  thereby,  although  it  was  smuggled  into  jury  room;  State 
v.  Church,  6  S.  Dak.  98,  holding  short  separation  not  reversible  error 
under  circumstances;  State  v.  Olberman,  33  Or.  560,  where  three  jurors 
went  into  saloon  with  bailiff. 

Insanity. — ^Burden  of  Proof  of  is  on  defendant,  in  criminal  case,  p. 
304. 

To  same  effect  in  People  ▼.  Allender,  117  Gal.  82,  sustaining  instruc- 
tion on  subject;  concurring  opinion  in  State  ▼.  Scott,  49  La.  Ann.  264, 
collecting  cases  on  subject  to  same  effect. 

98  Cal.  304-309.    DULIlf  v.  PACIFIC  ETC.  CO. 

Appeal. — ^Effect  of  Supersedeas  extends  only  to  restraining  aay  ac- 
tion on  judgment  or  order  appealed  from,  p.  306. 

To  same  effect  in  Hoppe  v.  Hoppe,  99  Cal.  538,  denying  writ  where 
judgment  already  executed;  Rose  v.  Mesmer,  131  Cal.  634,  denying  writ 
when  equivalent  to  injunction  against  trespass;  Madera  Co.  v.  Raymond 
6. Co.,  138  Cal. 246, 247,  holding  only  court  and  its  officers  subject  thereto; 
Anderson  v.  Tingley,  20  Wash.  596,  on  point  that  supersedeas  on  ap- 
peal from  judgment  will  not  affect  rights  of  receiver  appointed  before 
judgment;  Hamill  v.  Bank,  21  Colo.  175,  discussing  liability  for  con- 
tempt for  disobedience  of  such  writ;  note  67  Am.  St.  Rep.  715,  722. 

Bffect  of  Appeal  is  to  leave  parties  to  action  in  position  they  occupied 
prior  to  its  entry,  p.  307. 

To  same  effect  in  State  etc.  Co.  v.  Superior  Court,  101  Cal.  150,  pro- 
hibiting court  from  enforcing  decree  of  corporate  dissolution,  after  ap- 
peal therefrom;  Spears  v.  Modoc,  101  Cal.  304,  applying  rule  to  imposi- 
tion of  fine  in  criminal  case;  Foster  v.  Superior  Court,  115  Cal.  282, 
285,  granting  certiorari  upon  contempt  order  made  after  appeal  taken 
in  proceedings  under  section  315,  Civil  Code;  Mark  v.  Superior  C/ourt, 
129  Cal.  6,  noted  under  Dewey  v.  Superior  Court,  81  Cal.  64;  De  Lemos 
V.  Siddall,  143  Cal.  316,  where  after  modification  of  divorce  decree 
awarding  custody  of  child  to  mother  she  delivered  custody  to  father, 
subsequent  stay  bond  on  appeal  from  modifying  order  does  not  entitle 
her  to  chiW  pending  appeal. 

98  Cal.  309-311.    EAGER  v.  SOUTHERN  PACIFIC  CO. 

Contributory  Negligence  is  bar  to  recovery,  although  defendant  also 
negligent,  p.  310. 

To  same  effect  in  Pepper  v.  S.  P.  C,  105  Cal.  400,  where  defendant's 
engineer  had  failed  to  give  warning  of  approach  of  train;  Van  Prang 
T.  Gale,  107  Cal.  445,  but  holding  contributory  negligence  not  shown, 
in  case  of  injury  from  open  trap  door;  Bailey  v.  Railway  Co.,  110  Cal. 
331,  where  street  car  propelled  at  unlawful  rate  of  speed;  Everett  v. 


4981  Notes  on  California  Reports.  9S  CaL  311-323 

Railway  Co.,  115  Cal.  128,  as  to  negligent  conduct  of  motorman  of  elec- 
tric car;  Green  v.  Southern  Pacific  Co.,  132  Cal.  259,  and  Blackburn  v. 
Southern  Pac.  Co.,  34  Or.  216,  as  to  reckless  driving  across  railroad 
track. 

Where  driver  of  wagon  drives  recklessly  over  railroad  track  at  time 
when  train  is  known  to  be  due,  without  checking  speed  or  listening  for 
approach  of  train,  he  is  guilty  of  contributory  negligence,  p.  310. 

Approved  in  Lambert  v.  Southern  Pacific  R.  R.  Co.,  146  Cal.  236,  ap- 
pljring  rule  where  deaf  man  drove  on  track  without  looking  to  see  if 
train  was  approaching  where  track  was  visible  for  quarter  of  mile. 

Negligence. — ^Evidence  as  to  acts  of  defendant  after  accident,  in  pre- 
vention of  like  accident  is  inadmissible,  p.  311. 

Cited  in  Limberg  v.  Lumber  Co.,  127  Cal.  604,  noted  under  Sappen- 
field  V.  Main  St.  etc  Railway  Co.,  91  Cal.  62;  Helling  v.  Schindler,  145 
Cal.  313,  applying  rule  to  evidence  of  sharpening  of  knives  of  planer 
after  accident. 

98  Cal.  311-314.    GREGORY  ▼.  BLANCHARD. 

Ezecntion. — Corporate  Franchise  is  not  subject  to,  p.  313. 

To  same  effect  in  Risdon  etc.  Works  v.  Citizens'  etc.  Co.,  122  CaL  97, 
but  holding  exemption  not  to  extend  to  corporate  property.  Note  cita- 
tions: Brunswick  ete.  Co.  ▼.  United  etc  Co.,  35  Am.  St.  Rep.  402,  on 
general  subject. 

98  CaL  315-317.    PACKER  t.  DORAT. 

New  Trial.— Notice  of  Intention  muat  spedfy  errors  in  Uw  when 
made  on  minutes  of  oourt,  p.  316. 

To  same  effect  in  SaUsbuiy  v.  Bnrr,  114  CaL  464,  presuming  upon 
appeal  that  motion  so  made  was  not  considered  below. 

98  CaL  318-320.     CREDITORS  ▼.  CONSUMERS'  LBR.  CO. 

Involuntary  Insolvency^— Defects  in  creditor's  bond  cannot  be  first 
raised  on  appeal,  p.  319. 

Cited  in  In  re  Mealy,  127  CaL  106,  as  to  like  objection.  Distinguished 
in  Anderson  v.  Superior  Court,  122  CaL  218,  awarding  prohibition  where 
no  bond  at  all  filed. 

98  Cal.  320-323.    MTJDD  ▼.  MUDD. 

Divorce. — Counsel  Fees  should  not  be  allowed  except  when  necessary 
to  enable  wife  to  properly  present  her  case,  p.  322. 

To  same  effect  in  LiMsey  y.  Lacey,  108  Cal.  46,  reversing  allowance 
for  past  services. 
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98  Cal.  323-327.    BEER  ▼.  CLIFTON;  35  Am.  St.  Rep.  172.    S.  G.  Ill 
Cal.  at  53 

08  Cal.  329-332.    McFARLAND  y.  McCOWAN. 

Claims  Against  County. — ^Allowance  by  supervisors  is  conclusive  upon 
auditor  in  absence  of  fraud,  p.  331. 

To  same  effect  in  McConoughey  v.  Jackson,  101  Cal.  268,  40  Am.  St. 
Rep.  65,  granting  mandamus  on  refusal  of  clerk  of  trustees  to  draw 
warrant;  Sehom  ▼.  Williams,  110  Cal.  623,  and  Lamberson  v.  Jefferds, 
118  Cal.  365,  ruling  similarly  on  auditor's  refusal  to  draw  warrant; 
Higgins  V.  Water  Co.,  118  Cal.  555,  but  permitting  contest  of  claim 
by  city  itself;  Walton  v.  McPhetridge,  120  Cal.  441,  but  ruling  alitor 
where  allowance  was  absolutely  void;  White  v.  Hayden,  126  Cal.  623, 
holding  claimant  entitled  to  warrant  although  order  of  supervisors  did 
not  specify  fund  for  payment;  McBride  v.  Newlin,  129  Cal.  37,  noted 
under  Linden  v.  Case,  46  Cal.  172;  County  of  Santa  Cruz  v.  McPherson, 
133  Cal.  284,  and  County  of  Alameda  v.  Evers,  136  Cal.  134,  noted  under 
Colusa  Co.  ▼.  De  Jamett,  55  Cal.  373;  Appel  v.  State,  9  Wyo.  198;  but 
see  Vlnoent  y.  Linooln  Co.,  62  Fed.  Rep.  707,  holding  claimant  not  con- 
cluded under  facts  stated.  Note  citations:  Gommissionert  y.  Heaaton, 
56  Anou  St.  Rep.  208,  on  general  subject 

98  Gal.  382-341.    JACOB  y.  LORSNZ. 

■  Supplemental  Complaint  is  not  allowable  for  anbatitntloii  of  new 
and  independent  cause  of  action,  p.  337. 

To  same  effect  in  Gordon  v.  San  Diego,  108  Gal.  272,  but  holding 
evidence  as  to  occurrences  after  suit  begun  not  prejudicial  under  facts; 
Brown  y.  Mining  Co.,  127  Cal.  633,  noted  under  Gleason  v.  Gleason,  54 
Gal.  136;  Schwab  y.  Schwab,  93  Md.  384,  holding  new  groimds  of  di- 
yorce  not  assertable  by  such  complaint;  Swedish  etc.  Bank  v.  Dickin- 
son Co.,  6  N.  Dak.  226,  226,  holding  such  aupplemental  complaint  im- 
proper. 

Water. — ^Appropriator  may  change  place  of  diversion  or  use  of  pur- 
pose thereof  where  subsequent  appropriator  not  prejudiced,  p.  340. 

To  same  effect  in  Southside  Imp.  Co.  v.  Burson,  147  GaL  410,  and 
Hargrave  v.  Cook,  108  Cal.  80,  as  to  change  of  place  and  purpose  of  use. 

98  Cal.  342-346.    TOWLE  y.  PACIFIC  ETC.  CO. 

Negligence. — ^Evidence  of  defendant's  character  for  care  or  caution 
is  inadmissible  to  negative  his  want  of  ordinary  care,  p.  343. 

To  same  effect  in  Cunningham  v.  Railway  Co.,  115  Cal.  565,  holding 
erroneous  an  instruction  submitting  such  character  of  defendant's  ser- 
vant, to  jury;  Railway  Co.  v.  Harrell,  58  Ark.  469,  as  to  other  and  prior 
acts  of  negligence  of  defendant's  servant;  Miaaouri  etc  Co.  v.  John- 
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son,  92  Tex.  382,  on  point  that  evidence  as  to  other  acts  of  negligence 
Is  not  admissible;  Harriman  ▼.  Pullman  etc.  Co.,  85  Fed.  Rep.  354,  50 
U.  S.  App.  315,  as  to  servant's  prior  good  reputation  for  care. 

98  Cal.  346-352.    SULLIVAN  ▼.  ZEINER. 

Adverse  Possession. — ^Prescription  cannot  be  established  unless  acts 
constituting  adverse  use  are  such  as  would  give  cause  of  action,  p.  351. 

To  same  effect  in  Humphreys  v.  Blasingame,  104  Gal.  44,  holding 
right  of  way  so  acquired  under  facts;  but  see  Whiting  v.  Gay  lord, 
66  Conn.  344,  50  Am.  St.  Rep.  90,  ruling  aliter  as  to  acquirement  of  party 
wall.  Cited  in  Copper  King  v.  Wabash  etc.  Co.,  114  Fed.  992,  as  to 
subterranean  waters,  noted  under  Hanson  v.  McCue,  42  Cal.  303.  Note 
citations:  Larson  v.  Railway  Co.,  33  Am.  St.  Rep.  464,  on  general  sub- 
ject. 

98  Gal.  352-355.    PEOPLE  t.  WESSSL. 

Pieliminary  Examination.— Witness  may  be  allowed  to  explain  dis- 
crepancies between  testimony  thereat  and  that  at  trial,  p.  354. 

To  same  effect  in  People  v.  Lambert,  120  Gal.  175,  holding  deposition 
thereon  not  subject  to  rules  as  to  contradiction  of  written  document. 

Infoimation  for  Raping  Child  under  age  of  consent  need  not  aver 
age  of  defendant,  p.  853. 

Approved  in  State  v.  Knighten,  89  Or.  65,  age  of  defendant  not  neces- 
sary in  indictment  under  Hill's  Annotated  Laws,  section  1738,  provid- 
ing that  if  any  person  over  stated  age  shaU  carnally  know  female 
under  stated  age,  he  shall  be  guilty  of  rape. 

In  Prosecntion  for  Rape,  instruction  that  if  jury  belieye  evidence  of 
prosecutrix  it  is  their  duty  to  render  verdict  accordingly,  is  proper, 
p.  354. 

Approved  in  State  t.  Anderson,  6  Idaho,  710,  in  jNrosecution  for  rape 
instruction  that  in  testimony  of  prosecution  may  be  found  corrobora- 
tion of  her  own  statements  is  erroneous. 

98  Cal.  355-360.    BULLARD  t.  McARDLE;  35  Am.  St.  Rep.  176. 

Appeal  from  Justice's  Court  deprives  it  of  any  further  jurisdiction 
in  case,  p.  358. 

To  same  effect  in  Holbrook  v.  Superior  Court,  106  Cal.  593,  sustain- 
ing power  of  superior  court  to  dispose  of  question  of  want  of  jurisdic- 
tion urged  below;  Rossi  v.  Superior  Court,  114  Cal.  374,  denying  pro- 
hibition against  trial  de  novo  by  superior  court.  Distinguished  in  Maxon 
V.  Superior  Court,  124  Cal.  470,  sustaining  power  of  superior  court,  on 
appeal  on  questions  of  law,  to  reverse  order  on  demurrer,  and  remand 
cause  with  leave  to  amend. 
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98  Cal.  360-365.    BRODER  y.  CONKLIN.    S.  C.  see  BRODER  ▼.  SUPE- 
RIOR COURT,  103  Cal.  121-123. 

Trial  is  incomplete  until  making  of  decision,  p.  362. 
Cited  in  Reclamation  District  v.  Thisby,  131  CaL  574,  noted  under 
Hastings  v.  Hastings,  31  Cal.  95. 

Entry  of  Judgment  by  derk  is  ministerial  and  may  be  made  at  any 
time,  p.  364. 

To  same  effect  in  San  Joaquin  etc.  Co.  v.  West,  99  Cal.  347,  Holt  ▼. 
Holt,  107  Cal.  261,  and  First  Nat.  Bank  y.  Dusy,  110  Cal.  76,  cited  under 
In  re  Cook,  77  Cal.  220. 

Decision. — ^Judgment  is  based  upon  the  conclusion  of  law  therein, 
p.  363. 

To  same  effect  in  Knowlton  v.  Mackenzie,  110  Cal.  187,  denying  right 
to  modify  judgment  except  through  motion  for  new  trial  or  appeal. 
Cited  in  Bank  of  Ukiah  y.  Reed,  131  Cal.  601,  noted  under  Carmichael 
V.  McGillivray,  67  Cal.  8. 

Judgment  Signed  Before  Expiration  of  Judge's  Term,  but  not  filed 
until  after,  is  void,  p.  362. 

Approved  in  State  v.  Brown,  31  Wash.  402,  order,  though  signed  and 
handed  to  clerk  for  entry,  may  be  recalled  and  modified  or  annulled 
at  any  time  before  actual  entry. 

98  Cal.  366-374.    CARR  y.  EEL  RIVER  ETC.  CO. 

Contributory  Negtigenoe  is  not  shown  per  se  by  paseenger'i  jumping 
from  moving  train,  p.  373. 

To  same  effect  in  Raub  y.  Railway  Co.,  103  CaL  476,  Suber  y.  Rail- 
way Co.,  96  Ga.  44,  holding  nonsuit  improperly  granted;  and  Atchison 
etc.  Co.  y.  Hughes,  55  Kan.  500,  sustaining  verdict  for  passenger; 
Finkeldey  v.  Omnibus  etc.  Co.,  114  Cal.  31,  ruling  similarly,  as  to  at- 
tempt to  board  car  while  in  motion;  but  see  Louisville  etc  Co.  v.  £s- 
penscheid,  17  Ind.  App.  569,  holding  contributory  negligence  shown  in 
so  alighting.  Cited  in  Liverpool  etc.  Co.  v.  Southern  Pacific  .Co.,  125 
Cal.  440,  noted  under  Fernandez  v.  Railway  Co.,  52  Cal.  45. 

98  Cal.  374-376.    BRUNNER  y.  MARKS. 

Mechanic's  Lien  should  be  confined  to  building  on  which  the  work 
was  done  although  other  buildings  were  included  in  the  contract,  p. 
376. 

Cited  in  Macomber  v.  Bigelow,  126  Cal.  12,  sustaining  claim. 

98  Cal.  377-383.    HANSON  y.  SLAVEN. 

Tender.^ -Implied  Waiver  by  refusal  must  be  explicit  and  positive, 
p.  382. 
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To  same  effect  in  Herzog  v.  Furdy,  119  CaL  102,  holding  no  waiver 
shown. 

Vendee  of  Stock  is  not  excused  from  tender  of  purchase  price  because 
of  vendor's  pledge,  when  latter  might  have  bought  equivalent  stock, 
p.  383. 

To  same  effect  in  Eames  v.  Haver,  111  Cal.  408,  sustaining  instruc- 
tion in  action  for  breach  of  contract  to  exchange  stock,  where  defend- 
ant's stock  pledged. 

98  CaL  384-380.    DIXON  v.  PLUNS;  35  Am.  St.  Rep.  180.     S.  C.  101 
CaL  611,  513. 

Negligence  is  Shown  prima  facie  by  dropping  of  chisel  from  scaf- 
folding to  sidewalk,  p.  388. 

To  same  effect  in  Judson  v.  Powder  Co.,  107  CaL  558,  48  Am.  St. 
Rep.  151,  as  to  explosion  of  powder  works;  Knott  ▼.  McGilvray,  124 
CaL  131,  sustaining  instruction  in  similar  case;  Howser  v.  Railroad 
Co.,  80  Md.  153,  45  Am.  St.  Rep.  337,  as  to  falling  of  lumber  from  pass- 
ing train;  Snyder  v.  Wheeling  etc.  Co.,  43  W.  Va.  668,  64  Am.  St.  Rep. 
929,  as  to  falling  of  charged  electric  wire;  Vorbrich  v.  Gender  etc. 
Co.,  96  Wis.  281,  collecting  opposing  cases  and  holding  decision  un- 
necessary when  presumption  rebutted  if  existing;  The  J.  B.  Thomas, 
81  Fed.  Rep.  588,  as  to  falling  of  keg  into  hatchway,  and  see  S.  C.  86 
Fed.  Rep.  663,  56  U.  S.  App.  626.  But  see  Pederson  v.  Spreckels  etc. 
Co.,  81  Fed.  Rep.  208,  holding  no  such  presumption  to  arise  from  break- 
ing of  rope  on  tug.    See  note  77  Am.  St.  Rep.  30. 

Jvty.— ''Chance  Verdict"  includes  quotient  verdict  when  found  pur- 
suant to  prior  agreement  to  be  bound  thereby,  p.  385. 

Approved  in  Lamboume  v.  Halfin,  23  Utah,  493,  following  rule.  To 
same  effect  in  McDonnell  v.  Stage  Co.,  120  Cal.  479,  but  ruling  aliter 
when  no  such  agreement  entered  into;  Gordon  v.  Trevarthan,  13  Mont. 
394,  40  Am.  St.  Rep.  458  (and  note  459),  holding  such  verdict  void. 

98  CaL  390-400.    RANDOL  v.  TATXTM. 

Surety  is  Discharged  by  unaccepted  offer  of  performance,  although 
no  deposit  is  made  as  prescribed  by  section  1500  of  Civil  Code,  pp.  395» 
400. 

To  same  effect  in  CConor  v.  Braly,  112  CaL  37,  63  Am.  St.  Rep.  169, 
applying  rule  to  makers  of  accommodation  note  intended  as  collateral 
security.  Cited  in  Wolff  v.  Canadian  etc.  Ry.  Co.,  123  Cal.  543,  dis- 
cussing general  effect  of  tender. 

Lease. — ^Assignment  is  not  absolutely  void  because  made  contrary  to 
covenants,  p.  396. 

To  same  effect  in  Garcia  v.  Gunn,  119  Cal.  318,  further  holding  as- 
signment ratified  by  lessor. 

Notes  Cal.  Rep.— 276. 
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08  Cal.  400-405.    McFATTL  ▼.  PFANEUCH. 

State  Lands. — Contest  is  maintainable  after  issuance  of  certificate 
of  purchase,  p.  402. 

Cited  in  Wrinkle  ▼.  Wright,  136  Cal.  495,  where  contest  is  founded 
on  fact  of  false  affidavit  by  applicant;  Youle  v.  Thomas,  146  CaL  543, 
where  contest  referred  to  court  was  instituted  by  settler  applying  for 
purchase  of  half  section  as  fit  for  cultivation,  against  holder  of  certifi- 
cate of  purchase  by  prior  claimant  of  whole  section  as  unfit  far  cul- 
tivation, another  settler  upon  same  half  section  who,  pendente  lite  has 
had  application  to  purchase  rejected,  cannot  intervene. 

State  Lands. — Certificate  of  Deposit  does  not  vest  title,  and  is  differ- 
ent from  that  issued  under  federal  system,  p.  403. 

To  same  effect  in  Directors  v.  Abila,  106  Cal.  364,  on  point  that  holder 
thereof  is  not  an  "owner"  under  the  Wright  act. 

08  Cal.  406408.    SAICUBL  t.  ALLEN. 

Vendor's  Lien. — ^Vendor  may  bring  personal  action  on  maturity  of 
debt,  p.  407. 

Cited  in  Longmaid  y.  Ooulter,  128  Cal.  214,  discussing  nature  of  sudi 
lien  and  its  construction;  North  Stodcton  etc  Co.  v.  Fischer,  138  CaL 
103,  holding  such  action  not  an  equitable  one;  HertMrt  Knit  Co.  y. 
Bryan,  140  CaL  81  arguendo. 

Tender.— Method  of  making  in  aotkm  by  vendor  for  purahMO  mam&yf 
sUted,  p.  407. 
Cited  in  Swain  y.  Jacks,  126  CaL  210,  holding  tender  InraiBcient 

08  CaL  409-414.    WILHOIT  y.  LTON& 

Recording  Act. — ^Burden  of  proof  is  on  subsequent  pmrohaser  to  show 
that  he  had  no  notice,  p.  413. 

Cited  in  Beattie  v.  Crewsdon,  124  CaL  570,  sustaining  finding  that 
one  was  not  a  bona  fide  purchaser;  Alcorn  v.  Buschke,  133  Cal.  658, 
noted  under  Isenhoot  v.  Chamberlain,  59  Cal.  630;  Bell  v.  Pleasant, 
145  Cal.  413,  in  action  to  cancel  deeds  where  plaintiff  asserts  title  under 
prior  unrecorded  deed  and  defendant  claims  under  recorded  deed  rest- 
ing upon  subsequent  recorded  deed  from  plaintiff's  grantor  under  which 
grantee  took  no  title  as  such,  burden  is  on  defendant  to  show  he  was 
bona  fide  purchaser. 

98  CaL  415-417.    DAVIS  y.  HONBT  LAKB  W.  CO. 

Demurrer  Stricken  Out  constitutes  part  of  the  judgment-roll,  p.  417. 

Approved  in  Warren  v.  Stoddart,  6  Idaho,  701,  order  striking  out  por- 
tion of  pleading,  when  made  part  of  record,  is  reviewable  without  being 
embodied  in  bill  of  exceptions. 
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98  Cal.  418-422.    CHOCKER  ▼.  CARPENTER. 

Jury  Trial  is  not  demandable  by  defendant  in  action  to  quiet  title 
where  he  admits  ownership  in  plaintiff,  but  prays  specific  performance, 
p.  419. 

Cited  in  Churchill  v.  Louie,  135  Cal.  612,  noted  under  McLaughlin 
V.  Del  Re,  64  Cal.  472. 

Appeal. — Objection  to  Evidence  when  general  is  not  reviewable,  when 
it  might  have  been  cured  if  stated  particularly  at  trial,  p.  421. 

To  same  effect  in  People  v.  Gordon,  99  Cal.  234,  but  ruling  aliter 
where  evidence  absolutely  incompetent;  Colton  etc.  Co.  v.  Swartz,  99 
Cal.  284,  as  to  general  objection  to  deed,  when  based  upon  its  form; 
Eachus  V.  Railway  Co.,  103  Cal.  623,  42  Am.  St.  Rep.  167,  as  to  expert 
evidence  of  values  in  condemnation  proceedings;  People  v.  Baird,  105 
Cal.  129,  as  to  want  of  proper  foundation  for  introduction  of  certain 
instruments;  Howland  y.  Railway  Co.,  110  Cal.  520,  sua  to  expert  evi- 
dence as  to  cause  of  physical  condition;  People  ▼.  Louie  Foo,  112  Cal. 
22,  as  to  want  of  identification  of  objects  introduced  in  evidence;  Frank 
y.  Pennie,  117  Cal.  256,  on  point  that  review  on  appeal  will  be  confined 
to  objection  as  taken;  Lee  v.  Murphy,  119  Cal.  367,  as  to  general  objec- 
tion to  mortgage,  further  holding  error  waived  by  failure  to  except; 
People  y.  Owens,  123  Cal.  490,  noted  under  People  y.  Frank,  28  Cal. 
519;  Swan  y.  Thompson,  124  CaL  195,  but  holding  general  objections 
sufficient  where  question  is  entirely  objectionable;  Mesenburg  v.  Dunn, 
125  Cal.  223,  applying  rule  to  general  demand  for  jury  trial;  Estate  of 
Gregory,  133  CaL  138,  noted  under  Thompson  y.  Thornton,  50  Cal.  142; 
Olflon  y.  Oregon  Short  Line  R.  R.,  24  Utah,  467,  in  action  for  death 
by  collision  at  crossing,  objection  to  evidence  as  to  speed  of  train  at 
crosung  is  too  general  where  specified  ground  not  stated;  Culmer  y. 
aift,  14  Utah,  292  (cited  in  Snowden  y.  Coal  Co.,  16  Utah,  373),  as  to 
objection  to  queation  on  purpose  of  assignment;  In  re  Wong  Sing,  83 
Fed.  Rep.  146,  applying  rule  to  examination  of  Chinese  paasenger  under 
Exclusion  Act. 

98  CaL  422-427.    McEISSICK  y.  ASHBT. 

Tenant  holding  oyer  doeis  not  thereby  become  tenant  at  vrill,  p.  425. 

Cited  in  Kuhn  y.  Smith,  125  Cal.  617>  73  Am.  St.  Rep.  80,  and  Earl 
etc.  Co.  y.  Fava,  138  Cal.  79,  noted  under  Ferine  y.  Teague,  66  Chi.  446. 

Estoppel. — Tenant  cannot  dispute  landlord's  title,  although  holding 
oyer,  p.  426. 
See  notd  to  Williams  y.  Wait,  39  Am.  St.  Rep.  776. 

98  CaL  427-433.    CAPRON  y.  HITCHCOCK. 
Officer. — Contract  with  his  municipal  corporation  is  void,  p.  430. 
To  same  effect  in  Capital  Gas  Co.  v.  Young,  109  Cal.  143,  but  hold- 
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ing  city  liable  for  reasonable  value  of  gas  furnished,  although  its  mayor 
was  stockholder  in  oompany  furnishing  it. 

Street  Assessment. — ^Appeal  is  unnecessary  in  case  of  void  contract, 
p.  431. 

To  same  effect  in  Girvin  v.  Simon,  116  Cal.  610,  but  holding  appeal 
necessary  where  objection  on  alleged  nonperformance  of  work.  Cited 
in  De  Haven  v.  Berendes,  135  Cal.  181,  182,  noted  under  Hewes  v.  Reis, 
40  Cal.  263. 

Statutes. — ^Repeal  by  implication  is  not  favored,  p.  432. 

Cited  in  Rowe  v.  Hibemia  etc.  Soc,  134  Cal.  406,  holding  section  164, 
Civil  Code,  not  repealed  by  section  576,  Civil  Code;  Pool  v.  Simmons, 
134  Oal.  624,  noted  under  Christy  v.  Board,  39  Cal.  10;  People  v.  Seeley, 
137  Cal.  15,  holding  section  68,  Penal  Code  not  repealed;  Stewart  etc. 
Co.  V.  Alameda  Co.,  142  Cal.  665,  remedy  afforded  by  Political  Code, 
section  3804,  affords  independent  relief  and  is  not  excluded  by  terms 
of  Political  Code,  section  3819. 

98  Cal.  433-441.    STOCKTON  y.  WEBER. 

Condition  in  Deeds. — Title  does  not  vest  where  condition  precedent 
becomes  impossible  of  performance,  p.  441. 
See  note  to  Burdis  v.  Burdis,  70  Am.  St.  Rep.  832. 

98  Cal.  442-446.    McCALLION  ▼.  HIBERNIA  ETC.  SOCIETY. 

Appeal  Bond.--Suretie8  are  not  liable  upon  as  common  law  bond, 
when  it  was  unnecessary  as  statutory  bond,  p.  445. 

To  same  effect  in  Central  etc  Co.  v.  Center,  107  Cal.  196,  holding 
sureties  not  liable  under  facts,  on  bond  on  appeal  from  mechanics'  lien 
decree;  Reay  v.  Butler,  118  Cal.  114,  denying  right  to  judgment  on 
motion  against  sureties;  Estate  of  Kennedy,  129  Cal.  388,  noted  under 
People  V.  Cabannes,  20  Cal.  525;  Braithwaite  v.  Jordan,  5  N.  Dak.  230, 
as  to  liability  on  admiralty  bond;  but  see  Broder  v.  Conklin,  121  CaL 
290,  holding  sureties  liable  under  facts  stated. 

Appeal. — Cost  Bond  is  sufficient  to  secure  stay,  on  appeal  from  judg- 
ment for  costs,  p.  444. 

Cited  in  Anderson  v.  Anderson,  123  Cal.  446,  noted  under  Pennie  v. 
Superior  Court,  89  Cal.  31;  Rohrbacher  v.  Superior  Court,  144  Cal.  633, 
on  appeal  by  pledgor  from  judgment  of  foreclosure  and  directing  sale 
of  property,  ordinary  three  hundred  dollar  bond  stays  execution. 

AppeaL — Stay  Bond  is  unnecessary  in  interpleader  suit,  p.  443. 
Distinguished  in  Bank  of  Woodland  v.  Stephens,  137  CaL  460,  requir- 
ing stay  bond  for  waste  in  foreclosure  suit. 
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98  Cal.  446-453.    BUST  v.  YOUNG;  35  Am.  St.  Rep.  186. 

Deed  Takes  Effect  upon  delivery  to  third  person  for  the  grantee,  to 
be  delivered  to  latter  and  recorded  on  grantor's  death,  when  he  parts 
with  all  control  over  it,  p.  451. 

To  same  effect  in  Wittenbrock  v.  Oass,  110  Cal.  6,  holding  rejection 
of  evidence  as  to  grantor's  intention  erroneous;  Ruiz  v.  Dow,  113  Cal. 
496,  holding  deed  from  husband  to  wife  sufficiently  delivered,  although 
to  such  third  person.  Cited  in  Kenney  v.  Parks,  125  Cal.  150,  151, 
Canale  v.  Copello,  137  Cal.  24,  and  Howlin  v.  Castro,  136  CaL  620,  hold- 
ing title  not  vested  under  facts  stated;  concurring  opinion  in  Schurr 
v.  Rodenback,  133  Cal.  90,  referring  to  dissenting  opinion  in  main  case; 
Keyes  v.  Meyers,  147  Cal.  704,  707,  where  deed  in  favor  of  creditor 
was  delivered  in  escrow,  under  instructions  not  to  deliver  to  either 
during  life  without  consent  of  other,  and  that  after  grantor's  death 
it  should  be  delivered  to  grantee,  and  later  it  was  agreed  that  creditor 
should  pay  all  grantor's  living  and  funeral  expenses  and  that  on  pay- 
ment of  all  claims  of  creditors  grantor  should  repossess  deed,  and  it 
was  delivered  to  grantee  after  grantor's  death,  there  was  no  effectual 
delivery  so  as  to  pass  title;  Wilhoit  v.  Salmon,  146  Cal.  446,  where  deed 
granted  all  grantor's  interest  in  land  together  with  rents,  profits  and 
issues  thereof,  grantor  as  life  tenant  had  no  right  to  grain  rental  for 
unharvested  grain  crops;  Osborne  v.  Eslinger,  155  Ind.  359,  and  Cope- 
land  V.  Copeland,  60  S.  C.  142,  holding  no  sufficient  delivery  established; 
Payne  v.  Hallgarth,  33  Or.  442,  holding  delivery  sufficient;  Brown  v. 
Westerfield,  47  Neb.  407,  63  Am.  St.  Rep.  536  (and  note  553),  also 
holding  delivery  shown. 

Delivery  of  Deed. — ^Declarations  of  Grantor  after  delivery  are  not 
admissible  in  its  disparagement  on  question  of  his  intent  thereon,  p. 
452. 

To  same  effect  in  Ord  v.  Ord,  99  Cal.  525,  rejecting  certain  evidence; 
Emmons  v.  Barton,  109  Cal.  670,  applying  rule  to  like  declarations  as 
to  title,  although  made  while  grantor  was  in  possession  after  such  de- 
livery; Amegaard  v.  Amegaard,  7  N.  Dak.  495,  498,  citing  main  case 
also  as  to  point  of  above  syllabus. 

98  Cal.  454-461.    PORTER  ▼.  BUCHER. 

Fraudulent  Conveyances. — ^Delivery  and  possession  are  questions  of 
fact,  p.  459. 

To  same  effect  in  Dubois  v.  Spinks,  114  Cal.  293,  sustaining  finding 
of  its  validity  where  evidence  conflicting,  and  Levy  v.  Scott,  115  Cal. 
48,  holding  sufficient  change  of  possession  proved,  and,  ruling  similarly, 
Cady  V.  Zimmerman,  20  Mont.  229;  Rosenbaum  v.  Hayes,  10  N.  Dak, 
323,  holding  delivery  6f  sheep  sufficient  for  creation  of  factor's  lies 
under  local  statutes. 
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08  Gal.  465>472.    RICO  ▼.  BRANDENSTEIN;  36  Am.  St.  Rep.  192. 

Marital  Property. — Husband  may  make  gift  to  wife  from  either  his 
separate  or  from  community  property,  p.  469. 

To  same  effect  in  Heney  v.  Pesoli,  109  Gal.  60,  discussing  effect  of 
amendment  to  section  163,  on  presumption  as  to  community  character 
of  property. 

98  Cal.  472-480.    GAYLORD  t.  PLACE. 

Homestead. — ^Mineral  Land  may  be  selected,  as  when  used  for  actual 
residence,  p.  478. 

To  same  effect  in  Watterson  v.  Bonner  Co.,  19  Mont.  666,  61  Am. 
.  St.  Rep.  628,  as  to  homestead  on  public  lands.  Cited  in  Griffin  v.  Rail- 
road Co.,  127  Ala.  572,  86  Am.  St.  Rep.  144,  noted  under  Spencer  v. 
Geissman,  37  Cal.  96;  Estate  of  Levy,  141  Cal.  650,  entire  building 
composed  of  three  flats,  upper  one  of  which  was  used  by  decedent  and 
family  as  residence,  may  be  set  aside  as  homestead  by  probate  court; 
Kiesel  ▼.  Clemens,  6  Idaho,  448,  fact  that  homestead  occupied  in  whole 
or  in  part  as  hotel  does  not  depriTe  it  of  homestead  benefits  or  im- 
munities. 

98  CaL  481.    COWGILL  t.  DINWIDDIS. 

Probate  Claim. — Suit  on  may  be  brought  after  tenth  day  from  pre- 
sentation if  no  action  taken,  p.  483. 

Cited  in  Barclay  ▼.  Blankinton,  127  CaL  193,  and  Gregory  y.  Cla- 
brough's  Executors,  129  Cal.  480,  noted  under  Bank  of  Ukiah  y.  Shoe- 
make,  67  CaL  148. 

98  Cal.  487-489.    PACIFIC  ETC.  CLUB  y.  SAUSALITO  ETC.  CO. 

Venue. — ^Action  to  quiet  title  to  easement  must  be  brought  in  county 
where  subject  matter  situate,  p.  489. 

To  same  effect  in  S.  P.  etc.  Co.  v.  Pizley,  103  Cal.  120,  as  to  action 
to  foreclose  vendor's  lien;  Elliot  v.  Whitmore,  10  Utah,  242,  on  point 
that  action  for  diversion  of  water  is  one  concerning  realty.  Cited  in 
Staacke  y.  Bell,  126  CaL  314,  noted  under  Fritts  v.  Camp,  94  CaL 
394;  dissenting  opinion  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  CaL 
139,  140,  majority  holding  action  against  corporation  for  injuries  to 
canal  may  be  brought  in  county  of  defendant's  principal  place  of  busi- 
ness. 

98  Cal.  490-602.    TOBT  y.  OREGON  ETC.  R.  R.  CO. 

Mortgage — ^Foreclosure. — ^Personal  Action  may  be  brought  where  sub- 
ject matter  of  mortgage  is  destroyed,  p.  495. 
To  same  effect  in  Hibemia  etc.  Society  y.  Thornton,  109  Cal.  429,  SC 
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Am.  St.  Rep.  53,  but  denying  right  to  maintain  such  action  where  right 
to  foreclose  lost  by  mortgagee's  own  act  or  negligence;  and  see  Wood- 
ward Y.  Brown,  119  Cal.  293,  63  Am.  St.  Rep.  114,  discussing  effect  of 
partial  releases;  but  see  Savings  Bank  v.  Market  Co.,  122  Cal.  36,  sus- 
taining such  action  when  loss  of  security  not  so  caused;  Redlands  etc 
Assn.  y.  Richards,  125  Cal.  571,  but  denying  right  of  commissioner  to 
sell  under  foreclosure  of  second  mortgage,  to  judicially  determine  that 
property  is  uot  of  sufficient  value  to  satisfy  the  prior  one;  Otto  v. 
Long,  127  CaL  475,  noted  under  Biddel  v.  Brizzolara,  64  Cal.  354;  Meyer 
V.  Weber,  133  Cal.  684,  on  point  that  mortgagor  is  not  individually 
liable  until  security  is  exhausted;  Gutter  v.  Dallamore,  144  Cal.  669, 
judgment  foreclosing  mortgage  to  heirs  as  against  purchasers  at  pro- 
late sale  is  erroneous;  Brophy  v.  Downey,  26  Mont.  259,  where  note 
was  secured  by  second  mortgage  which  has  become  valueless  because 
of  foreclosure  of  first  mortgage,  complaint  in  action  on  note  need  not 
refer  to  such  mortgage  or  loss  of  security. 

Mortgage  Foredosure.— Sale  by  receiver  held  authorized,  p.  496. 
Cited  in  Hardwick  y.  Black,  128  Cal.  574,  noted  under  Mawson  v. 
Mawaon,  59  Cal.  539. 

Parties. — ^Assignee  for  collection  may  sue  in  own  name,  p.  497. 

To  same  effect  in  Greig  v.  Riordan,  99  Cal.  323,  sustaining  such  ac- 
tion, and  Citizens'  Bank  v.  Corkings,  9  S.  Dak.  618,  62  Am.  St.  Rep. 
893,  ruling  similarly,  although  in  case  of  nonresident  corporation  that 
had  not  complied  with  state  laws.  Cited  in  Iowa  etc.  Co.  v.  Hoag,  132 
Cal.  630,  noted  under  McPherson  v.  Weston,  64  CaL  275;  Cortelyou  v. 
Jones,  132  Cal.  132,  sustaining  action  by  trustee  of  express  trust  in 
own  name;  Citizens'  Bank  v.  Corkings,  9  S.  Dak.  616,  sustaining  action 
by  assignee  although  only  an  agent  for  collection;  Cobb  v.  Doggett, 
142  Cal.  145,  applying  rule  where  besides  absolute  assignment  of  mort- 
gage a  contemporaneous  agreement  was  made  showing  assignment  was 
for  collection  only. 

Fraud. — ^Relief  based  upon  stated,  p.  498. 

Cited  in  Field  v.  Austin,  131  Cal.  382,  holding  no  rescission  necessary 
where  fraud  is  pleaded  as  a  defense. 

Miscellaneotts. — Simon  Newman  Co.  y.  Lassing,  141  CaL  178. 

98  Cal.  502-513.    WEST  COAST  ETC.  CO.  v.  STATE  ETC.  CO. 

Insurance.— Forfeiture  may  be  waiYed  by  conflict  of  agents  of  in- 
surer, p.  508. 

To  same  effect  in  Foreman's  etc  Co.  y.  Norwood,  69  Fed.  Rep.  78 
(but  see  dissenting  opinion  82),  holding  forfeiture  as  to  other  insurance 
waived  under  facts.  Cited  in  Breedlove  v.  Norwich  etc  Soc,  124  Cal. 
169,  noted  under  Kruger  v.  Insurance  Co.,  72  CaL  95. 
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Parties. — Insurance  Policy  should  be  sued  upon  by  all  beneficiaries 
thereunder,  p.  513. 

To  same  effect  in  Ridge  y.  Insuranoe  Co.,  64  Mo.  App.  110,  as  to  joint 
action  by  mortgagor  and  mortgagee,  where  amount  due  exceeds  mort- 
gage debt. 

98  Cal.  514-522.    STEWART  y.  POWERS. 

Public  Lands.— Mortgage  by  pre-emptioner  is  yalid,  eyen  if  beforo 
entry,  p.  517. 

See  note  to  Wiloox  y.  John,  52  Am.  St.  Rep.  250,  251. 

Mortgage  does  not  transfer  title,  p.  518. 

Cited  in  Stevens  etc.  Co.  y.  S.  Ogden  etc.  Co.,  20  Utah,  276,  noted 
under  Dutton  y.  Warschauer,  21  Cal.  609. 

98  Cat  522-525.    TULLER  y.  ARNOLD. 

Assignor  of  Note  for  collection  cannot  sue  thereon,  without  veassigB- 
ment,  p.  523. 

To  same  effect,  holding  his  action  not  maintainable,  in  Anderson  y* 
Yosemite  etc.  Co.,  9  UUh,  425. 

Corporation. — ^Managing  Agent  may  assign  daima  due  it,  p.  523. 
Cited  in  Rigby  y.  Lowe,  125  CaL  615,  noted  under  McKieman  t* 
LenjEen,  66  Ca].  61. 

98  CaL  525-526.    KLOPPER  y.  LEVY. 

Answer. — ^Defects  in  cannot  be  first  raised  on  appeal,  when  plaintiff 
estopped  by  conduct  of  trial,  p.  526. 

To  same  effect  in  Stockton  etc  Works  v.  Insurance  Co.,  121  Cal.  171, 
181,  as  to  defects  in  cross -complaint  and  answer;  Barbour  y.  Flick, 
126  Cal.  632,  noted  under  Ortega  v.  Cordero,  88  Cal.  221. 

98  Cal.  527-530.     GARBER  y.  GIANELLA. 

Lease  is  a  "conveyance"  within  section  1215,  Ciyil  Code,  p.  529. 

Cited  in  Commercial  Bank  v.  Pritchard,  126  Cal.  603,  as  to  lease  with 
optional  term. 

Recording  Act. — ^Burden  of  proof  as  to  notice  is  on  party  claiming 
under  second  conveyance,  p.  529. 

Cited  in  Hull  v.  Diehl,  21  Mont.  77,  noted  under  Eversdon  y.  May- 
hew,  85  Cal.  9;  Bell  y.  Pleasant,  145  Cal.  415,  in  action  to  cancel  deed 
where  plaintiff  claimed  imder  prior  unrecorded  deed  and  defendant 
claims  under  recorded  deeds  resting  upon  subsequent  recorded  deed  from 
plaintiff's  grantor  under  which  grantee  took  no  title  as  suoh,  burden  is 
on  defendant  to  show  he  was  bona  fide  purchaser. 
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98  Cal.  631-552.    IN  RS  JOHNSON. 

Adoption. — Bxamination  of  child  is  not  an  IndispenHuble  requisite, 
p.  536. 

Approved  in  Estate  of  McKeag,  141  Cal.  411,  following  rule.  To 
same  effect  in  In  re  Williams,  102  Cal.  80,  41  Am.  St.  Rep.  169,  also 
cited  below;  In  re  Evans,  106  Cal.  565,  sustaining  order  of  adoption 
discussed.  Note  citations;  Van  Matre  v.  Sankey,  39  Am.  St.  Rep.  210, 
217,  219,  222,  citing  main  case  on  several  points. 

Adoption,  under  Civil  Code,  is  not  a  judicial  proceeding,  p.  538. 

To  same  effect  in  In  re  Williams,  102  Cal.  78,  41  Am.  St.  Rep.  167, 
but  applying  there  to  rule  permitting  showing  existence  of  jurisdic- 
tional facts  by  extrinsic  evidence. 

Adoption. — ^Decree  cannot  be  eolla4«rally  attadced  for  irregularities 
in  proceedings,  p.  543. 

Approved  in  Estate  of  McKeag,  141  Cal.  409,  following  rule.  To 
samo  effect  in  dissenting  opinion  in  Morris  v.  Dooley,  59  Ark.  493,  main 
opinion  allowing  collateral  attack  where  proceedings  held  void. 

MiscelUneoiu.— Earl  ▼.  Bowen,  146  CaL  764. 

98  OsL  553-555.    IN  SS  HELI>T. 

Motion  for  New  Trial  will  not  lie  where  no  contested  issues  of  fact 
made,  p.  554. 

To  same  effect  in  Foley  v.  Foley,  120  Cal.  37,  where  judgments  were 
by  default.  Cited  in  In  re  Lewis,  137  CaL  683,  as  to  guardianship  peti- 
tions, holding  findings  unnecessary,  when  no  answers  were  filed. 

98  CaL  555-557.    EX  PASTE  HAYES. 

Municipal  Ordinance  is  valid  that  regulates  sale  of  liquors,  and  denies 
license  to  seller  who  employs  females  in  his  business,  p.  556. 

To  same  effect  in  Foster  v.  Commissioners,  102  Cal.  490,  493,  41 
Am.  St.  Rep.  196,  199,  sustaining  similar  ordinance;  Adams  v.  Cronin, 
29  Colo.  500,  upholding  Denver  charter  and  ordinance  thereunder  pro- 
hibiting saloons  from  having  rooms  for  women.  See  note  78  Am.  St. 
Rep.  255. 

98  CaL  557-577.    STOCKTON  ETC.  WORKS  ▼.  GLEITS  FALLS  ETC. 
CO.    S.  C.  121  CaL  169,  173. 

Insurance. — ^Forfeiture  is  not  waived  by  submission  to  arbitration, 
where  made  under  express  provision  against  waiver  thereby,  p.  670. 

To  same  effect  in  Holbrook  v.  Insurance  Co.,  117  CaL  565,  as  to  sub- 
mission under  similar  stipulation. 
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Principal  is  Bound  by  agent's  acts  within  Une  of  employment,  al- 
though, contrary  to  instructions,  p.  575. 

To  same  effect  in  Einstein  v.  Schnebly,  89  Fed.  Rep.  551,  when  agent 
employed  by  copartner. 

Final  Judgment  defined,  p.  577. 

Cited  in  People  v.  Bank,  133  Cal.  109,  holding  judgment  a  final  one 
in  proceedings  under  Bank  Commissioners'  Act;  Nolan  y.  Smith,  137 
Cal.  361,  noted  under  Peck  v.  Vandenberg,  30  CaL  22. 

98  Cal.  578-587.    BOYSON  v.  THORN. 

Breadi  of  Contract — ^Action  will  not  be  for  malicious  procurement 
of  breach  by  another,  p.  580. 

To  same  effect  in  Glencoe  ete.  Co.  ▼.  Hudson  ete.  Co.,  138  Mo.  446, 
60  Am.  St.  Rep.  564,  holding  only  remedy  to  be  against  party  com- 
mitting breach.  Cited  in  Guethler  ▼.  Altman,  26  Ind.  App.  590,  84  Am. 
St.  Rep.  315,  as  to  action  by  storekeeper  against  school  authorities 
for  dissuading  pupils  from  trading  with  him;  Legore  ▼•  State,  87  Md. 
739. 

98  Cal.  587.    IN  R£  STOW. 

Miscellaneous. — ^Rankin  ▼.  Jauntan,  4  Idaho,  62,  upholding  Beyised 
Statutes,  section  7459,  relating  to  summary  removal  of  officers. 

98  Cal.  591-602.    FLOTD  t.  DAVIS. 

Tmstees— Attomesrs'  Fees. — Allowance  under  Lick  Trust  discussed, 
p.  600. 

Distinguished  in  Sanger  v.  Ryan,  122  Cal.  54,  denying  right  of  trus- 
tees to  attorney's  fees  for  defending  certain  litigation. 

98  Cal.  603-614.    IN  R£  PEARSONS. 

Probate  Sale  under  power  in  will  is  not  strictly  a  judicial  sale,  and 
executor  is  like  any  other  vendor,  p.  612. 

To  same  effect  in  S.  C,  102  Cal.  574,  holding  purchasers  not  liable 
for  interest  or  taxes  during  delay  in  consummation;  Bennallack  ▼. 
Richards,  125  Cal.  432,  holding  executor  estopped  from  denying  validity 
of  sale  unless  court  has  refused  to  confirm  it;  Estate  of  Robinson,  142 
Cal.  155,  upholding  sufficiency  of  memorandum  of  sale  by  executor  under 
power  in  will. 

Charitable  Uses. — Validity  of  bequest  sustained,  p.  610. 
Cited  in  Fay  ▼.  Howe,  136  CaL  603,  noted  under  Estate  of  Hinckley, 
58  Cal.  47L 
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98  Oal.  614-625.    SAN  FRANCISCO  y.  SIERNAN. 

Streets — Condenmation. — ^Whether  money  paid  for  condemning  land 
was  obtained  through  regular  assessments  on  lands  of  others,  or  not, 
does  not  affect  right  to  condemn  lands  not  assessed,  p.  623. 

Cited  in  Alameda  t.  Cohen,  133  OaL  10,  sustaining  condemnation  ac- 
cordingly. 

Street  Widening— Resolution  by  Superyisors. — Section  18  of  act  of 
1889  held  constitutional,  p.  624. 

To  same  effect  in  Santa  Ana  v.  Harlin,  99  Cal.  540,  holding  resolu- 
tion conclusive  on  question  of  necessity  for  taking.  Note  citations: 
Bobel  V.  People,  64  Am.  St.  Rep.  102,  on  titles  of  acts. 

Street  Widening. — ^Work  or  improvement  cannot  be  made  on  street 
imtil  after  its  widening,  p.  619. 

To  same  effect  in  Wilooxson  ▼.  San  Luis  Obispo,  101  OaL  610,  as  to 
Improvements  necessary  to  mak«  street  fit  for  traveL 

98  Cal.  625-627.    PAINTER  y.  PAINTER. 

Undertaking  on  Appeal  need  not  be  for  doable  amooat  of  judgment 
when  direct  personal  Judgment  not  rendered,  p.  627. 

To  same  effect  in  Kreling  ▼.  Kreling,  116  Cal.  460,  holding  three 
hundred  dollar  bond  sufRcient  under  judgment  rendered;  Anderson  t. 
Anderson,  123  Oal.  446,  noted  under  Pennie  v.  Superior  Court,  89  Cal. 
81;  Owen  y.  Pomona  etc.  Co.,  124  Cal.  834,  holding  cost  bond  sufficient 
In  action  to  foreclose  lien;  and  on  last  point  of.  ffinea  ▼.  Ifiller,  126 
Cal.  684. 

98  Cal.  628632.    WOOLVSRTON  t.  BASER. 

Estoppel.— Judgment  is  conclusive  on  all  matters  determined  and 
which  might  have  been  litigated,  p.  631. 

To  same  effect  in  Reed  v.  Cross,  116  Cal.  484,  holding  party  estopped 
from  setting  up  defense  passed  upon  in  former  action;  Crew  v.  Pratt, 
119  Cal.  149,  as  to  estoppel  by  decree  of  distribution,  construing  trust 
provisions;  Maddux  v.  County  Bank,  129  Cal.  669,  79  Am.  St.  Rep.  147, 
but  holding  a  former  judgment  not  a  bar;  Phelan  v.  Quinn,  130  Cal. 
379,  and  dissenting  opinion  in  Newhall  v.  Hatch,  134  Oal.  276,  noted 
under  Pamell  v.  Hahn,  61  Cal.  131;  Quirk  v.  Rooney,  130  OaL  511,  hold- 
ing partition  decrees  conclusive  as  estoppels. 

98  CaL  636-642.    IN  RE  SmTH. 

Appeal.— Judgment  refusing  probate  is  not  ;.  final  judgment,  p.  639. 

To  same  effect  in  Iversen  v.  Superior  Court,  115  Cal.  28,  as  to  decree 
of  distribution;  and  holding  order,  directing  distributee  to  restore  prop- 
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erty,  not  appealable  as  a  special  order  after  final  judgment;  Wells  ▼• 
Torrence,  119  Cal.  440,  as  to  order  in  supplementary  proceedings;  Es- 
tate of  Winslow,  128  Cal.  312,  noted  under  Estate  of  Montgomery,  55 
Cal.  210;  Estate  of  Murphy,  128  Cal.  340,  and  Estate  of  Tuohy,  23  Mont. 
307,  noted  under  Estate  of  Calahan,  60  Cal.  232;  Estate  of  Cahill,  142 
Cal.  629,  order  refusing  to  vacate  order  setting  apart  probate  home- 
stead is  nonappealable;  Estate  of  Fay,  145  Cal.  87,  appeal  from  order 
refusing  probate  of  holographic  will  is  properly  taken  within  sixty 
days  from  entry  of  order. 

98  Cal.  644-647.    HALLORT  ▼.  THOMAS. 

Oyerruling  of  Demurrer  for  uncertainty  improperly,  is  groimd  for 
reversal,  p.  646. 

To  same  eflfect  in  Thelin  v.  Stewart,  100  Cal.  874,  and  Alexander  ▼. 
Central  etc.  Co.,  104  Cal.  637,  cited  under  Reynolds  y.  Lincoln,  71  Cal. 
183;  Foerst  v.  Kelso,  131  CaL  378,  noted  under  Grandona  v.  Lovdal, 
70  Cal.  161. 

Trespass.— Complaint  held  uncertain  that  did  not  specify  several 
items  of  damage,  p.  646. 

Cited  in  Lamb  v.  Harbaugh,  106  Cal.  690,  holding  similar  complaint 
subject  to  demurrer  for  such  uncertainty;  Avakian  v.  Noble,  121  Cal. 
219,  but  holding  defect  waived  by  failure  to  demur;  Rooney  v.  Gray 
Bros.  145  Cal.  757,  though  complaint  to  enjoin  injuries  to  plaintiffs 
premises  from  blasting  and  for  damages  for  Injuries  sustained  thereby, 
was  uncertain  as  to  exact  amount  of  damages  sustained,  where  answer 
denied  all  allegations  of  complaint  and  trial  had  on  issues  joined,  re- 
fusal to  sustain  demurrer  for  uncertainty  is  not  reversible  error;  Eisele 
V.  Oddie,  120  Fed.  696,  complaint  alleging  in  single  count  unlawful 
detention  of  realty,  destruction  of  *  personalty,  assault  and  injury  to 
person  and  threatened  expulsion  of  plaintiff  from  a  town,  and  praying 
damages  in  lump  sum,  without  alleging  damages  sustained  by  any  one 
of  acts,  is  demurrable. 

98  Cal.  648-653.    PEOPLE  v.  HAWES. 

Witness. — Credibility  of  is  question  for  determination  of  jury,  p.  652. 

Cited  in  State  v.  Schnepel,  23  Mont.  527,  holding  instruction  as  to 
credibility  properly  refused. 

98  Cal.  654-658.    IN  RE  LEVINSON. 

Partial  Distribution. — ^Bond  by  distributee  is  within  discretion  of 
court,  p.  658. 

To  same  effect  in  In  re  Crocker,  105  Cal.  371,  sustaining  its  waiver 
under  facts  stated;  but  see  Estate  of  Mitchell,  121  CaL  394,  holding 
waiver  of  bond  improper  therein. 
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98  Oal.  658-661.    FREDERICKS  v.  TRACT. 

Claim  and  Detivery. — Complaint  must  allege  plaintiff's  right  to  pos- 
session at  time  of  commencement  of  action,  p.  660. 

To  same  effect  in  Williams  v.  Ashe,  111  Oal.  188;  Holly  ▼.  Heiskell, 
112  Oal.  175  (cited  in  I^ttelier  v.  Mann,  79  Fed.  Rep.  82) ;  Truman  y. 
Young,  121  Oal.  491,  and  Irish  v.  Sunderhaus,  122  Cal.  310,  cited  under 
Aflierbach  v.  McGovem,  79  Cal.  268;  People's  etc.  Bank  v.  Jones,  114 
Cal.  426,  denying  right  of  action  when  such  right  of  possession  did  not 
exist;  Garcia  v.  Gunn,  119  Cal.  317,  but  holding  action  maintainable 
under  facts  stated;  Keech  v.  Beatty,  127  Cal.  183,  noted  under  Cardinell 
V.  Bennett,  52  Cal.  47b';  Jtfyxbee  v.  Dewey,  128  Oal.  324,  Braun  v.  Wool- 
lacott,  129  Cal.  109,  Harris  v.  Smith,  132  Cal.  317,  and  Kimball  v.  Red- 
field,  33  Or.  295,  noted  under  Aflfierbach  v.  McGovem,  79  Cal.  268;  Ban- 
ning V.  Marleau,  133  Cal.  487,  noted  under  Cooke  v.  Aguirre,  86  Cal. 
479;  Cameron  v.  Went  worth,  23  Mont.  78,  noted  under  Visher  v.  Smith, 
91  CaL  260;  Vanalstine  v;  AVhelan,  135  Cal.  233,  holding  complaint  in- 
Bofiicient;  McCormick  ▼.  Gross,  135  Cal.  304,  discussing  nature  of  action. 

Pleading.~Ultimate  Facta  should  be  alleged,  and  not  evidence,  p.  660. 

To  same  effect  in  McOaughey  v.  Schuette,  117  Cal.  225,  59  Am.  St. 
Rep.  178,  as  to  allegations  of  deraignment  of  title  in  complaint  in  eject- 
ment. 

98  Oal.  665-670.    PEOPLE  ▼.  EEL  R.  ETC.  CO. 

Eminent  Domain. — ^Evidence  is  admissible  of  declarationB  that  road 
was  to  be  a  public  highway,  p.  670. 

Cited  in  Sussman  t.  County  of  San  Luis  Obispo,  126  Oal.  539,  noted 
under  Smith  v.  San  Luis  Obispo,  95  Oal.  470;  Southern  Pac.  Co.  v. 
Pomona,  114  Oal.  347,  lessee  railroad  may  dedicate  land  for  street. 

Dedication  of  Portion  of  Land  of  Railroad  for  highway  is  not  ultra 
vires,  p.  670. 

Approved  in  Southern  Pae.  Oo.  y.  Pomona,  144  Oal.  342,  following 
rule. 

98  Oal.  671-674.    ESTERBROOK  ▼.  O'BRIEN. 

Injunction  against  Tax  Sale,  when  tax  void  only  in  part,  will  be 
denied  when  plaintiff  does  not  offer  to  pay  valid  part,  p.  673. 

To  same  effect  in  Quint  ▼.  Hoffman,  103  Cal.  508,  applying  rule  to 
exorbitant  irrigation  assessments;  Hellman  v.  Shoulters,  114  Cal.  141, 
as  to  street  improvement  proceedings,  when  irregular;  but  see  Chase 
▼.  Treasurer,  122  Oal.  542,  allowing  injunction  against  sale  for  void 
street  assessment,  when  title  would  be  clouded;  Ellis  v.  Witmer,  134 
Ca!.  253,  noted  under  Weber  v.  San  Francisco,  1  Cal.  455;  Couts  v. 
Cornell,  147  Oal.  562,  563,  complaint  in  suit  to  restrain  execution  of  tax 


08  Cal.  676-681  Notes  on  California  Reports.  4308 

deed  to  state  on  account  of  defective  description  of  land  in  assessment, 
is  demurrable  where  it  does  not  offer  to  pay  plaintiff's  just  proportion 
of  taxes. 

Tax  Sale  will  not  be  enjoined  when  casting  no  doud  on  the  title, 
p.  673. 

Cited  in  Byrne  ▼.  Drain,  127  CaL  668,  noted  under  Savings  etc.  Soc 
V.  Austin,  46  CaL  415. 

08  CaL  676-677.    RAMISH  v.  KIRSCHBRAUN.     S.  C.  107  CaL  661. 

08  OaL  678-68L    MAGES  ▼.  PACIFIC  £TC.  CO.;  85  Am.  St.  Rep.  100. 


TOIiTJME  XCIX. 


M  CU  1.    PEOPLE  y.  HTNDMAH. 

Miird«r.— Infonnation  for  held  sufficient,  p.  8. 

Difltinguialied  in  People  ▼.  Lee  Look,  137  Gal.  502,  693,  raling  aliter 
where  murder  of  human  being  was  not  alleged;  People  ▼.  Suesser,  142 
Cal.  356,  upholding  sufficiency  of  information  charging  defendant  did 
"Villfully,  feloniously,  and  of  his  malice  aforethought,  kill  and  murder  " 
a  person  named,  though  it  omits  the  word  ''unlawfully";  People  v. 
Ung  Ting  Bow,  142  Gal.  342,  conyiction  of  murder  in  first  degree  is 
supported  by  information  based  on  language  of  statute,  without  ayer- 
rii^  killing  was  ''deliberate  and  premeditated." 

99  G^  9-17.    KOHLSS  ▼.  A6ASSIZ. 

Dissolution  of  Attachment  may  be  graiitad  on  motkm  when  improp- 
erly or  irregularly  issued,  p.  13. 

To  same  effect  in  Standard  etc  Go.  y.  Wagon  Works,  58  Kan.  130 
(and  see  136),  holding  merits  of  action  not  inyolyed  in  collateral  at- 
tack by  junior  attaching  creditors. 

Corporation^ — Snbscriben  for  atodc  may  contract  to  pay  therefor  by 
installments,  p.  14. 

Gited  in  Tulare  Say.  Bank  y.  Talbot,  131  Gal.  50,  noted  under  West 
y.  Grawford,  80  Gal.  19.  Distinguished  in  Sayings  Bank  y.  Leiter,  145 
Gal.  706,  whero  nothing  ever  paid  on  former  assessment  leyled  on  un- 
paid capital  stock  and  it  was  declared  rescinded  power  of  directors  in 
liquidation  to  leyy  assessments  waa  not  exhausted  and  limitations  aa 
to  new  assessment  do  not  commence  to  run  prior  to  levy. 

Assessments  on  Stock  must  be  uniform,  p.  15. 

Gited  in  Herbert  Kraft  Go.  Bank  y.  Bank  of  Orland,  133  GaL  67,  hold- 
ing yoid  an  assessment  on  part  of  the  shareholders  only. 

Affidayit  on  Attachment  against  resident  must  show  lack  of  security, 
p.  12. 
Gited  in  Sparks  y.  Bell,  137  Gal.  419,  holding  affidavit  insufficient. 
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Motion  to  Dissolve  Attachment  cannot  reach  defects  in  complaint, 
p.  13. 

Approved  in  Hale  v.  Milliken,  142  Cal.  138,  141,  following  rule. 
.  Attachment. — ^Amount  due  may  be  shown  by  affidavit  alone,  p.  16. 
To  same  effexrt  in  De  Leonis  v.  Etchepare,  120  Cal.  411,  where  vari- 
ance between  affidavit  and  complaint  in  this  regard.    See  note  76  Am. 
St.  Rep.  803. 

99  Cal.  17-24.    CONLIN  v.  BOARD  OF  SUPERVISORS;  37  Am.  St.  Rep. 
17. 

Legislative  Appropriations. — ^''Gift'*  includes  all  appropriations  based 
merely  on  moral  or  equitable  obligation,  p.  22. 

To  same  effect  in  Molineux  v.  State,  109  Cal.  381,  50  Am.  St.  Rep. 
51,  as  to  gift  of  interest,  not  otherwise  due,  upon  state  bonds;  Conlin 
V.  Board,  114  Cal.  410,  as  to  statute  directing  city  to  pay  contractor 
moneys  not  legally  due  him;  but  see  Erskine  v.  Steele  County,  87  Fed. 
Rep.  635,  sustaining  validating  act  as  to  prior  void  warrants.  Cited 
in  Taylor  v.  Mott,  123  Cal.  500,  Powell  v.  Phelan,  138  Cal.  274,  and 
Allen  V.  Board,  122  Mich.  328,  noted  under  Bourn  v.  Hart,  93  Cal.  321; 
Steele  Co.  v.  Erskine,  98  Fed.  219,  quoting  S.  C,  87  Fed.  635;  note  to 
Chicago  V.  Cement  Co.,  69  Am.  St.  Rep.  831. 

99  Cal.  25-30.    BAY  VIEW  ETC.  DISTRICT  v.  LINSCOTT. 

School  District  within  dty  limits  is  abrogated  by  subsequent  incor- 
poration of  city,  p.  28. 

To  same  effect  in  Hamilton  v.  County,  106  Cal.  284,  but  holding 
school  district  entitled  to  funds  collected  by  it,  although  merely  a  cor- 
poration de  facto.  Distinguished  in  Kramm  v.  Bogue,  127  Cal.  126, 
and  held  inapplicable  as  to  power  of  supervisors  to  annex  territory  for 
school  purposes. 

Mnnicipal  Officers  cannot  by  acts  of  estoppel  in  pais  repeal  act  of 
legislature  fixing  boundaries,  p.  28. 

To  same  effect  in  President  v.  Shayot,  47  La.  Ann.  605,  on  point  that 
municipal  corporation  cannot  surrender  its  powers  absolutely,  and  ap- 
plying rule  to  functions  of  police  jury. 

99  Cal.  36-39.    SPRING  VALLEY  WATER  WORKS  v.  BARBER. 

Corporation. — ^Franchise  does  not  include  right  of  way  of  water  cor- 
poration, within  taxation  statutes,  p.  37. 

To  same  effect  in  dissenting  opinion  in  People  v.  Railway  Co.,  117 
Cal.  616,  discussing  forfeiture  of  franchise  by  street  railway  company. 
Approved  in  Bank  of  California  v.  San  Francisco,  142  Cal.  287,  fran- 
chise to  be  a  corporation  is  ''property"  subject  to  taxation. 
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99  Cal.  39-50.    MBRCED  BANK  y.  ROSENTHAL. 

AppeaL — ^"Adverse  Party"  as  to  service  of  notice  does  not  include 
codefendant  not  served  with  summons  nor  appearing,  p.  41. 

To  same  effect  in  Terry  v.  Superior  Court,  110  Cal.  87,  holding  ser- 
vice unnecessary  in  similar  case. 

Acknowledgment  is  Void  if  taken  before  grantee,  p.  47. 
To  same  effect  in  Lee  v.  Murphy,   119  Cal.  369,  holding  mortgage 
so  acknowledged  void  on  face  and  to  impart  no  notice  by  record. 

Appeal  lies  from  void  judgment,  p.  44. 

Cited  in  Steams  etc.  Co.  v.  McDowell,  134  Cal.  664,  modifying  judg- 
ment on  appeal  so  as  to  exclude  void  portion. 

Homestead  can  be  encumbered  only  by  instrument  acknowledged  and 
executed  by  both  spouses,  p.  48. 

Cited  in  Freiermuth  v.  Steigleman,  130  CaL  393,  noted  under  Gleason 
V.  Spray,  81  Cal.  217. 

Homestead. — Conveyance  of  is  not  shown  by  deed  Intended  as  mort- 
gage, p.  48. 

To  same  effect  in  First  Nat.  Bank  v.  Ashmead,  33  Fhk  426,  aUo  deny* 
ing  husband's  power  as  agent  of  wife,  to  make  further  agreements. 

General  Citation.— Ogden  Bldg.  etc  Assn.  v.  Mensch,  196  HI.  663. 

99  Cal.  62-66.    BBRGIN  ▼.  HAI6HT. 

Void  Protwte  Sale  made  to  administrator's  attorney,  under  fraudu- 
lent administration,  through  third  person,  may  be  attacked  by  beiif 
by  action  to  quiet  title,  p.  67. 

To  same  effect  in  Fealey  v.  Fealey,  104  Cal.  361,  43  Am.  St.  Rep. 
116,  but  denying  right  to  attack  homestead  decree  for  fraud  on  ex- 
trinsic merits;  Burns  v.  Kennedy,  108  Cal.  343,  but  holding  insuffi- 
cient a  complaint  in  like  action  by  heirs,  where  sale  not  entirely  void; 
Estate  of  Watkins,  121  Cal.  328,  on  point  that  administrator  is  trustee, 
and  cannot  set  off  his  claim  against  debt  by  his  estate  to  its  creditor; 
Curtis  V.  Schell,  129  Cal.  216,  216,  79  Am.  St.  Rep.  Ill,  112,  sustaining 
power  of  equity  court  to  set  aside  fraudulently  obtained  decree  of  fam- 
ily allowance;  dissenting  opinion  in  Mulcahey  v.  Dow,  131  Cal.  80, 
noted  under  Wingerter  v.  Wingerter,  71  Cal.  106;  Lombard  v.  La  Dow, 
126  Fed.  126,  where  proceedings  for  sale  by  guardian  are  void,  being 
designed  to  circumvent  law  prohibiting  mortgage  of  minor's  property, 
purchaser  not  protected  by  record  as  bona  fide  purchaser. 

99  CaL  67-74.  ZELLERBACH  y.  ALLBNBERG. 

Frand. — ^Relief  in  Equity  may  include  any  consistent  with  case  made 
%nd  within  issues,  although  not  specifically  prayed  for,  p.  68. 
Notes  Cal.  Rep.— 276. 
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To  same  effect  in  Rankin  v.  Newman,  107  Cal.  610,  as  to  action  for 
settlement  of  partnership  affairs.  Cited  in  More  v.  Finger,  128  Cal. 
319,  sustaining  decree  after  appearance  in  action  in  claim  and  delivery: 
Kent  V.  Williams,  146  Cal.  11,  where  action  brought  within  four  years 
after  maturity  of  note  for  purchase  price  secured  by  deed,  amendment 
of  complaint  so  as  to  add  prayer  for  sale  of  land  purchased,  cause  of 
action  for  which  was  set  forth  in  original  complaint,  did  not  introduce 
new  cause  of  action.  Case  is  cited  also  in  Miller  v.  District,  85  Fed. 
Rep.  701,  on  power  to  vacate  judgment  for  fraud. 

Pledge. — ^Redemption  will  not  be  granted  without  payment  of  debt, 
although  it  is  barred,  p.  69. 

To  same  effect  in  Boyce  v.  Fisk,  110  Cal.  113,  as  to  redemption  from 
barred  mortgage.  Approved  in  Commercial  Sav.  Bank  v.  Homberger, 
140  Cal.  20,  judgment  in  action  on  notes  secured  by  pledge  is  continu- 
ance of  original  obligation  for  purpose  of  preservation  of  lien  of  pledge 
under  Civil  Code,  section  2911,  as  against  assignee  of  pledge;  distin- 
guished in  Mutual  life  Ins.  Co.  v.  Pac  etc.  Co.,  142  Cal.  480,  under 
Civil  Code,  section  2911,  lien  of  pledge  as  security  for  indebtedness  is 
extinguished  by  lapse  of  time  within  which  an  action  can  be  brought 
on  principal  debt. 

AppeftL— ModificatioB  of  Judgment  may  be  ordered  for  derioal  error 
therein,  p.  73. 

To  same  effect  in  Fox  y.  Hale  eta  Co.,  122  Cal.  222,  discussing  power 
of  modification  generally. 

Secondary  Svidence  is  evidence  of  letters  shown  to  be  outside  state, 
p.  73. 

To  same  effect  in  Dwyer  v.  Salt  Lake  etc  Co.,  14  Utah,  343,  holding 
no  notice  to  produce  necessary. 

99  CaL  74-82.    HATES  T.  COUNTY  OP  LOS  ANGELES. 

Taxes  are  Recoverable  back  when  paid  twice  through  mistake,  p.  79. 

To  same  effect  in  Ferine  etc.  Co.  v.  Pasadena,  116  Cal.  8,  applying 
rule  to  action  by  contractor  with  city  to  recover  back  deposit  to  secure 
his  performance,  where  proceedings  were  illegal;  Brooks  v.  Tulare,  117 
Cal.  467,  but  holding  rule  inapplicable  to  such  payment  by  purchaser 
at  tax  sale,  where  he  is  mere  volunteer;  Carpenter  v.  Lewis,  119  Cal. 
23,  on  point  that  adverse  possession  cannot  be  based  on  payment  of 
taxes  made  after  that  by  owner.  Cited  in  Richter  v.  Union  etc.  Co., 
129  Cal.  373,  noted  under  Peat  Fuel  Co.  v.  Tuck,  63  Cal.  304;  Paciflc 
C.  Co.  V.  Wells,  134  Cal.  474,  construing  section  3804,  Political  Code; 
Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  661,  664,  under  Political  Code, 
section  3804,  payment  of  taxes  under  protest  is  not  required  to  recover 
back  taxes  illegally  collected.     Distinguished  in  Perrin  v.  Honeycutt, 
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144  Cal.  90,  supervisors  cannot  allow  claim  on  its  face  barred  by  stat- 
ute though  payment  made  by  mistake;  Howell  y.  Board  of  Commrs. 
6  Idaho,  155,  county  commissioners  cannot  refund  illegal  tax  paid. 

99  CaL  83-89.    NAFTZ6ER  ▼.  GREGG;  38  Am.  St.  Rep.  23. 

Judgment  is  not  Bar  when  time  for  appeal  therefrom  not  expired, 
p.  88. 
To  same  effect  in  In  re  Blythe,  99  Oal.  476,  and  Brown  y.  Campbell, 

100  Cal.  647,  38  Am.  St.  Rep.  321  (and  note,  322),  cited  under  Harris 
▼.  Bamhart,  97  Cal.  646;  Story  y.  Story  etc.  Co.,  100  Cal.  41,  when 
former  action  pending  on  appeal.  Cited  in  California  etc.  Bank  y. 
Grayes,  129  Cal.  650,  noted  under  Murray  y.  Green,  64  Cal.  363;  Feeney 
V.  Hinckley,  134  Cal.  468,  469,  86  Am.  St.  Rep.  293,  294,  noted  under 
Hills  y.  Sherwood,  33  Cal.  474;  Watson  y.  Richardson,  110  Iowa,  701, 
but  held  inapplicable  under  local  statutes,  and  see  Ransom  y.  City  of 
Pierre,  101  Fed.  669  (cf.  dissenting  opinion,  673),  holding  judgment  on 
estoppel;  Cook  y.  Ceas,  143  Cal.  226,  227,  action  brought  on  guardian's 
bond  before  time  for  appeal  from  order  settling  guardian's  account  has 
expired,  is  premature;  Boston  etc.  Min.  Co.  y.  Montana  Ore  Co.,  26 
Mont.  161,  where  in  action  to  restrain  defendants  from  removing  ore 
from  yein  on  motion  for  preliminary  injunction  prior  decree  that  de- 
fendants are  owners  of  yein  may  be  considered  in  determining  motion 
though  time  for  appeal  has  not  elapsed. 

Vendor  suing  on  purchase  money  notes  must  allege  tender  of  deed,  p.  87. 

Cited  in  Sayre  y.  Mohney,  36  Or.  144,  noted  under  Glassell  y.  Cole- 
man, 94  Cal.  260. 

Judgment  it  ConclnsiTe  at  any  Time  after  its  rendition,  pp.  88,  89. 

Approved  in  dissenting  opinion  in  Cook  y.  Ceas,  143  Cal.  235,  majority 
holding  action  brought  on  guardian's  bond  before  time  for  appeal  from 
order  settling  guardian's  account  has  expired  is.  premature. 

99  Cal.  89-99.    BORLAND  t.  NEVADA  BANK;  37  Am.  St.  Rep.  32. 

Payment  or  Sale  can  result  only  from  agreement  between  parties 
that  transaction  have  that  effect,  pp.  93,  94. 

To  same  effect  in  In  re  Couts,  100  Cal.  404,  holding  no  payment  shown 
by  evidence;  Vermont  etc.  Co.  v.  Brow,  109  Cal.  240,  60  Am.  St.  Rep. 
39,  holding  no  sale  shown  when  title  not  transmitted,  and  NichoUs  v. 
Reid,  109  Cal.  632,  on  question  of  sale,  holding  mere  possession  of  unin- 
dorsed stock  certificate  not  sufficient  to  show  transfer  of  title. 

Declarations  of  Agent  are  Inadmissible  when  made  after  transaction, 
p.  94. 

Approved  in  Luman  v.  Golden  etc.  Min.  Co.,  140  Cal.  710,  declarations 
by  brakeman  who  operated  machinery,  when  not  part  of  res  gestae. 
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but  made  after  accident  occurred  as  to  cause,  are  inadmissible.    See  note 
52  Am.  St.  Rep.  825. 

09  Gal.  100-104.    STRONG  ▼.  GRANT. 

Mandamus  will  not  Lie  to  oorrect  errors  or  control  judicial  discre- 
tion, p.  101. 

To  same  effect  in  People  v.  Superior  Court,  114  Cal.  471,  denying 
writ  to  compel  entry  of  particular  judgment,  although  erroneously  re- 
fused. Cited  in  Kerr  v.  Superior  Court,  130  Cal.  186,  and  State  y. 
Booth,  21  Utah,  96,  noted  under  People  v.  Weston,  28  Cal.  640;  Board 
of  Commissioners  v.  Mayhew,  5  Idaho,  580  (distinguished  in  dissenting 
opinion  at  page  582),  mandamus  does  not  lie  to  revise  order  of  inferior 
tribunal  continuing  hearing  of  proceeding  before  it  when  such  tribunal 
is  exercising  judicial  discretion  vested  in  it  by  law;  Sullivan  v.  Gage,  145 
Cal.  767,  refusing  mandamus  to  compel  state  board  of  examiners  to  al- 
low claim  for  fees  of  attorney  for  receiver  appointed  in  suit  by  state  to 
dissolve  corporation  where  board  had  rejected  claim. 

Criminal  Law. — ^Mandamus  will  not  lie  to  compel  dismissal  for  delay 
in  arraignment,  p.  101. 

Cited  in  In  re  Bergerow,  133  Cal.  353,  85  Am.  St.  Rep.  182,  but  grant- 
ing dismissal  under  petition  for  habeas  corpus.  Distinguished  in  Cahill 
V.  Superior  Court,  145  CaL  45,  granting  mandamus  to  compel  superior 
court  to  hear  motion  to  modify  decree  setting  apart  probate  homestead. 

99  Gal.  104-125.    COX  v.  DELMAS. 

Attorney. — ^Demand  on  for  money  collected  for  elient  is  unnecessary 
bef<»«  suit  whon  iiseless,  p.  121. 

To  same  effect  in  Kahn  v.  Insurance  Co.,  4  Wyo.  451,  62  Am.  St.  Rep. 
62,  as  to  demand  for  arbitration  under  insurance  policy;  Thompson  v. 
Whitney,  20  Utah,  8,  noted  under  Parrott  v.  Byers,  40  Cal.  614. 

Attorney  occupies  fiduciary  relation  toward  client,  p.  123. 

To  same  effect  in  In  re  Boone,  83  Fed.  Rep.  955,  disbarring  attorney 
under  facts  stated.  Cited  in  Fisher  v.  Mclnemey,  137  Cal.  33,  noted 
under  Wickersham  v.  Crittenden,  93  Cal.  29. 

General  Verdict  is  controlled  by  inconsistent  special  findings,  p.  124. 
Cited  in  McAulay  v.  Moody,  128  Cal.  208,  noted  under  Leese  v.  Clark, 
20  Cal.  426. 

General  Citations.— Board  v.  Campbell,  48  La.  Ann.  1549. 

99  Cal.  125.    BANK  OF  BRITISH  NORTH  AMERICA  v.  MADISON. 

Constitution,  Article  la,  Section  15,  applies  to  foreign  banking  cor. 
porations,  p.  133. 
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Approved  in  London  and  San  FranciBoo  Bank  ▼.  Block,  117  Fed.  905, 
foreign  banking  corporation's  right  to  do  business  in  California  is  tax- 
able. 

99  Cal.  146-153.    IN  SX  WBTMORE. 

Municipal  Bonds  under  statutes  1889,  p.  809,  may  be  issued  for  kdj 
purpose  authorized  thereby,  p.  149. 

To  same  effect  in  Rice  t.  Board,  107  Cal.  401,  sustaining  bond  issue 
for  sewer  improvements;  Chioo  etc  Board  v.  Supervisors,  118  Cal.  120, 
discussing  respective  powers  of  city  and  county  boards  as  to  levy  of 
taxes  for  school  purposes. 

Erection  of  Schoolhonaet  is  within  functions  of  municipality,  p.  151. 

Approved  in  Law  v.  San  Francisco,  144  CaL  391,  isMumce  of  bonds 
for  repair  of  existing  schoolhouses  and  for  new  schoolhouses  is  for  a 
*inunicipal  affair"  within  Constitution,  article  11,  section  6. 

99  Gal.  163-1G7.    IXOTLT  ▼.  CAPP. 

Mortgage  is  Valid,  although  made  to  secure  future  advances,  p.  167. 
To  same  effect,  as  to  chattel  mortgage,  on  crop  yet  unplanted,  as 
between  parties  thereto,  in  Lemon  v.  Wolff,  121  CaL  274. 

99  Cal.  157-161.    SULLIVAN  t.  MOORHEAD. 

Reformation  of  Deed  for  misdescription  will  be  granted  where  evi- 
dence clear,  p.  161. 

Cited  in  Meyer  v.  Haas,  126  Cal.  564,  on  point  that  consideration  need 
not  be  returned  as  prerequisite  to  setting  aside  release  obtained  by 
fraud.    See  notes  65  Am.  St.  Rep.  509,  510. 

99  Cal.  162-166.  L0WSNBRR6  v.  6REENSBAUM;  37  Am.  St.  Rep. 
42. 

Execution  will  not  Lie  against  broker's  seat  in  stock  board,  p.  166. 

To  same  effect  in  San  Francisco  v.  Anderson,  103  Cal.  70,  42  Am.  St. 
Rep.  98  (and  note  99),  holding  such  seat  not  taxable.  Approved  in  dis- 
senting opinion  in  Bank  of  California  v.  San  Francisco,  142  Cal.  290, 
majority  holding  franchise  to  be  a  corporation  is  "property"  subject  to 
taxation. 

99  Cal.  167-172.  ROWE  ▼.  BLAKE;  37  Am.  St.  Rep.  45.  S.  C,  112  CaL 
at  641. 

Decree  of  Foreclosure  may  be  enforced  by  action  within  five  years, 
p.  171. 

To  same  effect  in  Lone  Jack  etc.  Co.  v.  Megginson,  82  Fed.  Rep.  92,  48 
U.  S.  App.  459,  sustaining  sale  under  decree  after  five  years  where  levy 
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made  within  that  period.  Cited  in  Haupt  v.  Burton,  21  Mont.  676-577, 
60  Am.  St.  Rep.  701,  702,  noted  under  Mason  v.  Cronise,  20  Cal.  217; 
Citizens'  Nat.  Bank  v.  Lucas,  26  Wash.  423,  Ballinger's  Code,  section 
4798,  fixing  limitation  on  action  on  judgments,  applies  to  domestic  as 
well  as  foreign  judgments. 

99  Cal.  172-173.    FAULKNER  ▼.  HENDY. 

Parties — Substitution. — Assignee's  attorney  was  allowed  to  file  briefs, 
p.  173. 

Cited  in  Trumpler  ▼.  Trumpler,  123  Cal.  265,  noted  under  People  v. 
Mullan,  65  Cal.  396. 

Substitution  of  Attorney  is  a  privilege  of  the  client,  p.  173. 
Cited  in  Gage  y.  Atwater,  136  Cal.  172,  noted  under  People  y.  Norton, 
16  Cal.  436. 

00  Cal.  173-178.    PORNI  y.  YOELL. 

Appeal— Undertaking. — Stipulation  as  to  suffldenoy  will  estop  re- 
spondent from  moving  for  dismissal,  p.  174. 

Cited  in  Springer  v.  Springer,  126  Cal.  463,  noted  under  Carey  y. 
Brown,  68  CaL  186. 

Notice  of  Decision  must  be  in  writing,  p.  176. 

Cited  in  Mallory  v.  See,  120  Cal.  368,  350,  holding  also  that  such 
notice  might  be  waived;  Gkirdner  v.  Stare,  136  Cal.  110,  120,  holding 
such  waiver  shown. 

Appeal  from  Judgment  for  insufiiciency  of  evidence  must  be  taken 
within  sixty  days,  p.  178. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  16  Utah, 
278,  construing  local  acts. 

00  Cal.  170-186.    DALEY  y.  QUICK. 

Deceit. — ^Elements  of  stated,  p.  185. 

Cited  in  Hoffman  v.  Kirby,  136  Cal.  28,  holding  complaint  sufficient. 

Landlord  is  not  liable  for  injuries  to  tenant  by  reason  of  defects  in 
premises,  p.  182. 

Approved  in  Gately  v.  Campbell,  124  Cal.  622,  following  rule. 

00  Cal.  187-103.    SULLIVAN  y.  SULLIVAN. 

Consideration. — ^Wife  is  not  legally  or  morally  bound  to  pay  debts 
of  deceased  husband,  p.  103. 

Cited  in  Otto  v.  Long,  127  Cal.  476,  and  McDonald  v.  Randall,  130 
CaL  252,  253,  noted  under  Rosenterg  v.  Ford,  85  Cal.  610;  Skinner  v. 
Gamett  etc.  Co.,  06  Fed.  747,  on  point  that  promise  to  pay  wages  made 
after  their  maturity  is  without  consideration. 
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99  Gal.  194196.    JORDAN  y.  GROVER. 

Indorsee  of  Note  procured  by  fraud  must  show  affirmatively  that  he 
purchased  before  maturity,  in  good  faith,  and  for  value,  p.  195. 

To  same  effect  in  Eames  v.  Crosier,  101  Cal.  263,  but  holding  prima 
facie  showing  made  by  him  by  proof  of  purchase  for  value,  and  in  usual 
course;  Knowlton  v.  Schultz,  6  N.  Dak.  421,  423,  citing  main  case  further 
on  point  that  negotiation  of  note  at  heavy  discount  should  be  consid- 
ered, and  holding  purchase  not  made  in  good  faith;  and  Brook  v.  Teague, 
52  Kan.  125,  ruling  similarly.  Distinguished  in  Bell  v.  Pleasant,  145 
Cal.  416,  in  action  to  cancel  deeds  where  plaintiff  asserts  title  under 
prior  unrecorded  deed  and  defendant  claims  under  recorded  deed  rest- 
ing upon  subsequent  recorded  deed  from  plaintiff's  grantor,  under  which 
grantee  took  no  title  as  such,  burden  is  on  defendant  to  show  he  was 
bona  fide  purchaser. 

99  Cal.  196-202.    RORKE  y.  SAN  FRANaSCO  BTC.  BOARD. 

Stock  Board.— Members  are  bound  by  rules  of,  p.  202. 

To  same  effect  in  Greer  etc  Co.  y.  Stoller,  77  Fed.  Bep.  8,  as  to  sus- 
pensk>n  for  nonpayment  of  fines. 

99  Cal.  202-204.    IN  RS  ROBB;  87  Am«  St.  Rep.  48.    See  In  re  Peter- 
son, 95  Fed.  418. 

99  Cal.  210-213.    KELLETT  y.  CLAYTON. 

Toll  Road  is  public  highway,  subject  to  payment  of  tolls,  p.  213. 

To  same  effect  in  Blood  v.  McCarty,  112  Cal.  564,  sustaining  right  of 
state  to  allow  tolls  as  compensation  for  care  of  road. 

99  Cal.  214-215.    EDWARDS  y.  HELLINGS. 

Pleading. — ^Judgment  may  be  pleaded  as  "duly  given,"  p.  215. 

To  same  effect  in  Clark  v.  Nordholt,  121  Cal.  28,  holding  section  456 
of  code  inapplicable  to  judgments  of  courts  of  general  jurisdiction. 

99  Cal.  223-227.    GAMBLE  y.  TRIPP. 

Fraud — ^Rescission. — Consideration  need  not  be  returned  when  value- 
less, p.  226. 

Cited  in  Field  y.  Austin,  131  Cal.  384,  noted  under  Gifford  v.  Carvill, 
29  Cal.  593. 

Rescission  of  Contract  must  be  Done  Promptly  on  discovering  facts 
entitling  party  to  rescind,  p.  226. 

Approved  in  Oppenheimer  v.  Clunie,  142  Cal.  320,  applying  rule  in 
contract  to  lease  theater. 
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99  Cal.  227234.    PEOPLE  ▼.  GORDON. 

Once  in  Jeopardy  includes  conviction  of  lower  grade  of  offense  charged, 
p.  229. 

To  same  effect  in  People  ▼.  Muhlner,  115  Cal.  307,  as  to  conviction  of 
manslaughter  under  prosecution  for  murder,  and  denying  defendant's 
right  to  new  trial  therefor;  People  v.  McFarlane,  138  Cal.  485,  discuss- 
ing form  of  plea;  In  re  Bennett,  84  Fed.  Rep.  326,  as  to  conviction  of 
assault  with  deadly  weapon  under  charge  of  assault  to  murder. 

Assault  with  Deadly  Weapon. — Conviction  under  indictment  for  as- 
sault to  murder  can  be  had  only  where  use  of  such  weapon  is  alleged, 
p.  220. 

Cited  in  People  v.  Amett,  126  CaL  681,  noted  under  People  v.  Vanard^ 
6  Cal.  562. 

90  CaL  240-248.    JOHNSON  T.  POLHBMXTS. 

Interest. — ^Acceptance  of  lower  r«te  held  not  to  bar  right  to  higher 
rate  under  agreement  discussed,  p.  242. 

Cited  in  Thompson  v.  Corner,  104  CaL  171,  43  Am.  St.  Rep.  82,  sus- 
taining right  to  such  higher  rate  under  facts  stated. 

Pleading. — ^Decree  in  equity  case  may  award  any  relief  embraced 
within  complaint  and  issues,  although  not  specifically  demanded,  p. 
246. 

To  same  effect  in  Rankin  v.  Newman,  107  CaL  610,  as  to  bill  for  set- 
tlement of  partnership  affairs.  Cited  ir  Barbour  v.  Flick,  126  Cal.  634, 
noted  under  Watson  v.  Sutro,  86  Cal.  528;  Burke  Land  etc.  Co.  v.  Wells 
etc.  Co.,  7  Idaho,  56,  following  rule. 

Pleading. — ^Defects  in  complaint  may  be  cured  by  allegations  of  ans- 
wer, p.  248. 

Cited  in  Hansen  v.  Wagner,  133  CaL  71,  holding  defective  answer 
cured  by  complaint. 

99  Cal.  248-258.    HOGAN  T.  PACIFIC  ENDOWMENT  LEAGUE. 

Benevolent  Societies. — ^Articles  of  association  bear  same  relation  that 
charter  bears  to  corporation,  p.  256. 

To  same  effect  in  Levy  v.  Lodge,  110  Cal.  310,  holding  provision  of 
constitution  as  to  expulsion  binding  on  members,  when  accepted  by  him. 
Approved  in  Pool  v.  Brotherhood  of  Railroad  Trainmen,  143  Cal.  653, 
where  character  of  injury  suffered  by  plaintiff  was  by  society's  consti- 
tution referred  to  beneficiary  board  which  rejected  claim,  nonsuit  prop- 
erly granted.  Note  citations:  See  Lake  v.  Minnesota  etc.  Assn.,  52 
Am.  St.  Rep.  558,  572,  on  several  points  covered  by  main  case. 

General  Citations.— A.  0.  U.  W.  v.  Brown,  112  Ga.  562. 
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99  Cal.  259-262.    SHIVELT  v.  SEMI-TROPIC  L.  &  W.  CO. 

Vendee  can  Recover  instalment  back,  less  actual  damage,  when  con- 
tract rescinded,  although  himself  in  default,  p.  261. 

To  same  effect  in  Merrill  y.  Merrill,  102  Oal.  320,  holding  allegation 
of  readiness  to  perform  unnecessary;  concurring  opinion  in  Benson  y. 
8hotwell,  103  Cal.  168,  holding  repudiation  shown  by  facts;  Glock  y. 
Howard  etc.  Co.,  123  Cal.  19,  noted  under  Drew  y.  Pedlar,  87  Cal.  443; 
Heilig  y.  Parlin,  134  Cal.  102,  noted  under  Bohall  y.  Diller,  41  Cal.  533; 
Gwin  y.  Calegaris,  139  Cal.  391,  discussing  remedies;  Curtis  y.  Branton, 

98  Tenn.  161,  on  point  that  equity  will  place  parties  in  statu  quo  on 
rescission. 

Vendee's  Action  for  instalment  is  one  for  money  had  and  receiyed, 
p.  261. 

To  same  effect  in  Thomas  y.  Pacific  etc  Co.,  115  Cal.  141,  holding  two 
year  bar  operatiye  thereon. 

Vendor  does  not  Rescind  by  sale  to  another  before  time  for  conyey- 
anoe,  when  he  still  has  ability  to  conyey  at  such  time,  p.  261. 

To  same  effect  in  Garberino  y.  Roberts,  109  CaL  128,  129,  and  Royal 
T.  Dennison,  109  CaL  562,  cited  under  Joyce  y.  Shafer,  97  Cal.  335. 
Cited  in  Latimer  y.  Capay  etc.  Co.,  137  Cal.  289,  aa  to  ezistenee  of  judg- 
ment affecting  the  property;  Biroh  y.  Cooper,  136  CaL  639,  noted  under 
Joyce  y.  Shafer,  97  CaL  338. 

Pleading.— Defects  in  Complaint  may  be  cured  by  admissions  in  ans- 
wer, p.  262. 

To  same  effect  in  Kreling  y.  Kreling,  118  Cal.  420,  eyen  when  de- 
murrer interposed  therefor  and  erroneously  oyerruled.  Cited  in  Hibemia 
etc.  Soe.  y.  Thornton,  123  Cal.  63,  noted  imder  Cohen  y.  Knox,  90  CaL 
266;  Wilson  y.  Harris,  21  Mont.  385,  holding  defects  so  cured  in  credi- 
tor's bUL 

99  Cal.  265-270.    HARPER  y.  HILDRETH. 

Appeal  does  not  Lie  from  order  refusing  to  yacate  prior  appealable 
order,  p.  269. 

To  same  effect  in  Sutton  y.  Symons,  100  Cal.  577,  as  to  such  order 
after  order  striking  statement  from  files;  Doyle  y.  Republic  etc.  Co., 
126  Cal.  16,  as  to  order  refusing  to  yacate  default;   Alpers  y.  Bliss, 

145  CaL  569,  voluntary  dismissal  by  plaintiff  by  written  request 
to  clerk  without  order  of  court  therefor,  is  not  appealable  and  neither 
is  order  denying  motion  to   set  dismissal    aside;     Kent  y.   Williams, 

146  Cal.  11,  order  refusing  to  yacate  prior  order  is  not  appealable 
unless  record  presents  matter  for  consideration  which  could  not 
be  presented  on  appeal  from  original  order;  State  v.  Dist.ict  Court, 
28  Mont.  236,  motion  for  new  trial  does  not  lie  in  proceeding  to  settle 
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aocounts  of  receiver  and  fix  bis  compensation;   Deering  v.  Richardson 
etc.  C5o.,  109  CaL  79,  after  order  in  supplementary  proceedings. 

Appeal. — ^''Adverse  Parties"  as  to  service  of  notice  are  such  as  so  ap- 
pear from  record  and  averments  in  pleadings,  p.  268. 

To  same  effect  in  Terry  v.  Superior  Court,  110  Cal.  87,  holding  serv- 
ice unnecessary  under  record;  and  In  re  Ryer,  110  Cal.  660,  In  re  BuUard, 
114  Cal.  463,  Kenney  v.  Parks,  120  Cal.  24,  and  Woodbury  v.  Railway 
Co.,  120  Cal.  369,  ruling  similarly;  but  see  Bullock  v.  Taylor,  112  Cal. 
149,  and  Vincent  v.  Collins,  122  Cal.  390,  ruling  aliter.  Cited  in  Bair  v. 
Watkins,  130  Cal.  541,  as  to  omission  of  mortgagor  in  appeal  from  fore- 
closure decree  by  claimants  of  interest  in  the  property;  Mohr  v.  Byrne, 
132  Cal.  252,  holding  service  unnecessary  under  the  record;  Power  v. 
Murphy,  26  Mont.  390,  where  plaintiff  in  foreclosure  recovers  deficiency 
judgment  against  mortgagor  who  defaulted,  notice  of  appeal  by  other 
defendant  must  be  served  on  him. 

New  Trial  cannot  be  had  of  a  motion,  p.  270. 

Cited  in  Beach  v.  Spokane  etc.  Co.,  21  Mont.  9,  construing  local  stat- 
utes; Slobodisky  y.  Curtis,  58  Neb.  215,  holding  motion  not  necessary 
as  to  ruling  on  motion  to  require  clerk  to  pay  out  moneys  in  his 
hands. 

99  Cal.  271-278.    HSRSLICH  t.  KAUFMANN;  87  Am.  St.  Rep.  50. 

Creditor's  Bill  will  not  lie  in  cases  covered  by  supplementary  pro- 
ceedings, p.  275. 

To  same  effect  in  Redondo  etc.  Co.  v.  California  etc.  Co.,  101  CaL 
325,  holding  right  to  such  remedy  doubtful  under  facts  stated;  Lewis  v. 
Chamberlain,  108  Cal.  528,  but  holding  such  proceedings  improper  when 
judgment  debtor  has  conveyed  realty;  and  on  same  point  Rapp  v.  Whit- 
tier,  113  Cal.  431,  and  Hulley  v.  Chedic,  22  Nev.  145,  68  Am.  St.  Rep. 
736;  Emmons  v.  Barton,  109  Cal.  667,  668,  but  holding  that  creditor's 
bill  lies  when  supplementary  proceedings  inadequate;  Carter  v.  Bank, 
116  Cal.  373,  374,  but  sustaining  right  of  action  at  law  by  judgment 
creditor  against  garnishee  as  upon  direct  liability  between  them.  Ap- 
proved in  Matteson  etc.  Mfg.  Co.  v.  Conley,  144  Cal.  485,  garnishment 
under  execution  will  not  support  action  by  judgment  creditor  inde- 
pendently of  proceedings  supplementary  to  execution  without  an  order 
in  such  proceedings  authorizing  it  to  recover  from  garnishee  money  due 
from  him  to  execution  debtor. 

Creditor's  Bill  must  Aver  Inadequacy  of  legal  remedy  and  return  of 
execution  unsatisfied,  p.  277. 

Approved  in  Matteson  etc.  Mfg.  Co.  v.  Conley,  144  Cal.  486,  follow- 
ing rule. 

Miscellaneous.— Hibemia  Sav.  etc.  Soc.  y.  Kaufman,  140  CaL  70,  re- 
citing history  of  Htigation. 
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99  Cal.  278-285.     COLTON  ETC.  CO.  v.  SWARTZ. 

Appeal. — General  Objection  to  evidence  will  not  be  reviewed  where 
defect  in  evidence  remedial  if  particularly  indicated,  p.  284. 

To  same  effect  in  Rowland  v.  Railway  Co.,  110  Cal.  520,  and  People 
T.  Louie  Foo,  112  Cal.  22,  cited  under  Crocker  v.  Carpenter,  98  Cal.  418. 
Cited  in  People  v.  Owens,  123  Cal.  490,  noted  under  People  v.  Frank, 
28  Cal.  519;  Roche  v.  Llewellyn  Iron  Works  Co.,  140  Cal.  577,  upholding 
sufficiency  of  general  objection  to  evidence  of  request  of  defendant  who 
carried  accident  indemnity  to  insurance  company  to  defend  action. 

Second  Judgment  will  be  presumed  properly  entered  where  record  is 
silent,  p.  283. 

Cited  in  Butler  v.  Soule,  124  Cal.  73,  and  Williamson  v.  Joyce,  137 
Gal.  153,  noted  under  Paige  v.  Roeding,  96  Cal.  391;  Estate  of  Mitchell, 
126  Cal.  250,  noted  under  Stearns  v.  Aguirre,  7  Cal.  443;  Freeman  v. 
Spencer,  128  Cal.  398,  applying  rule  to  order  appointing  second  insol- 
vency assignee. 

Acknowledgment. — ^Map  may  be  recorded  withotit,  and  is  admissible 
kk  evidence  when  referred  to  in  deed,  p.  285. 

To  same  effect  in  MoCullough  v.  Olds,  108  OaL  634,  admitting  such 
map. 

99  Cal.  286-290.    PEOPLE  v.  BEEVERS. 

Harriage.-^on8ent  alone  is  insufficient,  when  not  followed  by  mutual 
assumption  of  marital  rights  and  duties,  p.  288. 

To  same  effect  in  People  v.  Lehmann,  104  Cal.  634,  and  Hinckley  v. 
Ayres,  105  Cal.  360,  cited  under  Sharon  v.  Sharon,  79  Cal.  633.  Note 
citations:  Hiler  v.  People,  47  Am.  St.  Rep.  228,  229,  on  proof  in  bigamy 
charge. 

Bigamy. — ^Marriage  may  be  proved  by  reputation,  p.  289. 
Cited  in  People  v.  Hartman,  130  Gal.  489,  admitting  evidence  <ui  to 
general  repute;  note  to  State  v.  Lowell,  79  Am.  St.  Rep.  379. 

99  Cal.  299-303.    BIRCH  v.  HALE. 

Declarations  of  Agent  Bind  Principal  only  when  made  during  con- 
tinuance of  agent  in  regard  to  pending  transaction,  and  as  part  of  res 
gestae,  p.  301. 

Approved  in  Luman  v.  Golden  etc.  Min.  Co.,  140  Cal.  710,  declarations 
of  brakeman  who  operated  machinery,  which  were  not  res  gestae,  as  to 
cause  of  accident  are  not  admissible. 

Impeachment  of  Witness  by  proof  of  contradictory  statements  is  not 
allowable,  unless  proper  foundation  laid,  p.  302. 

To  same  effect  in  People  v.  Bosquet,  116  Cal.  80,  holding  foundation 
sufficient;  Green  v.  S.  P.  Co.,  122  Cal.  666,  holding  it  insufficient. 
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99  Cal.  303-310.    HECKMAW  ▼.  SWETT.    S.  C.  107  Cal.  279. 

Navigable  Streams  and  Shores.— Qualified  rights  in  may  be  granted, 
when  not  inoonsisteut  with  use  for  navigation,  p.  309. 

To  same  effect  in  Pacific  etc.  Co.  v.  Ellert,  64  Fed.  Rep.  434,  435,  dis- 
cussing status  of  streets  laid  out  over  tide  waters.  Approved  in  United 
States  V.  Mission  Rode  Co.,  189  U.  S.  406,  407,  grantee  under  State 
patent  had  good  title  to  submerged  landa  around  Mission  Rock  in  Scui 
Francisoo  bay. 

99  CaL  311-315.    DOKAN  y.  DORAN. 

Express  Trust  as  to  Realty  can  be  created  only  by  written  instru- 
ment, p.  314. 

To  same  effect  in  Smith  v.  Mason,  122  Cal.  427,  sustaining  rejection 
of  evidence  of  declarations  of  parties  to  deed. 

99  Cal.  316-324.    6RIE0  y.  RIORDAN. 

Mechanics'  Liens. — Owner  is  lisble  only  for  oontraet  price  when  con- 
tract is  filed,  pw  319. 

Cited  in  McDonald  ▼.  Haynes,  132  Oal.  495,  noted  under  Walsh  v. 
McMenomy,  74  CaL  359. 

Mechanics'  Liens. — ^Memorandum  is  ineufiScient,  when  not  definite  nor 
certain,  p.  320. 

To  same  effect  in  Dunlop  v.  Kennedy,  102  Cal.  445,  where  held  uncer- 
tain as  to  statement  of  general  character  of  work  to  be  done. 

Mechanics'  Liens. — ^Filing  of  Contract  is  void  unless  accompanied  by 
plan  and  specifications  made  part  thereof,  p.  320. 

To  same  effect  in  Butterworth  v.  Levy,  104  Cal.  609,  and  Pierce  v. 
Birkholm,  115  Cal.  661,  cited  under  Willamette  etc.  Co.  v.  College  Co., 
94  Oal.  229;  Kuhlman  v.  Bums,  117  Cal.  472,  also  holding  contract  void 
therefor. 

Assignment. — Corporation  general  managing  agent  may  assign  its 
chose  in  action,  p.  322. 

To  same  effect  in  Cox  v.  Robinson,  82  Fed.  Rep.  286,  48  U.  S.  App.  405, 
sustaining  assignment  of  judgment  by  bank's  rice-president.  Cited  in 
Dingley  v.  McDonald,  124  Cal.  686,  but  ruling  alitor  as  to  assignment  by 
attorney  employed  by  cashier;  Rigby  v.  Lowe,  126  Cal.  615,  and  Wells 
etc  Co.  V.  Enright,  127  Cal.  672,  noted  under  McKiernan  v.  Lenzen,  56 
Cal.  61 ;  Phillyss  v.  Lumber  Co.,  130  Cal.  434,  on  point  that  oral  authority 
is  sufficient  for  corporate  agent's  execution  of  notes  for  it;  Curtin  v. 
Salmon  River  etc.  Co.,  141  Cal.  311,  where  tranaaction  of  note  and  mort- 
gage was  entered  on  corporation's  books,  and  it  retained  benefits  of 
loan  and  never  offered  to  rescind,  it  is  estopped  to  dispute  enforcement 
of  note. 
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Assignee  of  chose  in  action  becomes  its  lawful  owner,  p.  323. 
Cited  in  Iowa  eta  Co.  t.  Hoag,  132  Cal.  630,  noted  under  McPherson 
T.  Weston,  64  CaL  275;  Cobb  v.  Doggett,  142  Cal.  145,  following  rule. 

90  Cal.  327-332.    P£OPL£  y.  SQUIRES. 

Indictment  must  show  eommission  of  the  crime  before  its  filing,  p.  329. 

Cited  in  People  v.  Miller,  137  Cal.  644,  noted  under  People  v.  Moody, 
69  Cal.  184;  State  v.  Schaffer,  31  Wash.  311,  complaint  charging  main- 
tenance of  nuisance  at  some  indefinite  time  in  past,  without  showing 
acts  were  within  limitations  or  without  specifying  time  as  before  fiHng 
of  complaint,  is  bad. 

Bribery. — ^Indictment  for  asking  for  bribe  held  sufiicient,  p.  329. 
Cited  in  State  v.  Dumam,  73  Minn.  159,  sustaining  similar  indictment. 

99  Cal.  333-336.    PEOPLE  ▼.  NONELLA. 

Impeachment  of  Witness  for  inconsistent  statements  cannot  be  made 
unless  proper  foundation  ladd,  p.  335. 

To  same  effect  in  State  v.  Steeves,  29  Greg.  102,  holding  it  not  so 
laid  in  ease  of  statements  reduced  to  writing  and  signed* 

99  Cal.  336-339.    FANIONG  y.  FOLEY. 

Minor. — Serrice  of  Summons  upon  guardian  alone  is  insufficient,  p.  838. 

Cited  in  San  Francisco  etc.  Asylum  y.  Superior  Court,  110  CaL  448, 
defining  'brought  in,"  as  used  in  main  case. 

99  Cal.  345-348.    SAH  JOAQUIH  ETC.  CO.  ▼.  WEST. 

Judgment  is  tendered"  when  decision  filed,  p.  847. 

To  same  effect  in  First  Nat.  Bank  v.  Dusy,  110  Cal.  76,  discussing 
right  to  amend  judgment;  Toung  v.  Young,  165  Mo.  633,  noted  under 
Mace  ▼.  (VReilley,  70  Cal.  231. 

Clerical  Error  in  Entry  of  Judgment  which  is  apparent  of  record  may 
be  corrected  at  any  time,  p.  347. 

Approved  in  Fay  v.  Stubenrauch,  141  Cal.  575,  court  may  correct  cleri- 
cal mistake  in  name  of  defendant  in  judgment  notwithstanding  appeal 
in  name  of  misnamed  defendant. 

99  Cal.  349-354.    GUNN  ▼.  BANK  OF  CALIFORNIA. 

Real  Estate  Broker  is  not  entitled  to  commissions  unless  he  produces 
a  bona  fide  purchaser  on  vendor's  terms,  p.  352. 

To  same  effect  in  Mattingly  v.  Pennie,  105  Cal.  519,  45  Am.  St.  Rep. 
90,  holding  instructions  erroneous;  Baars  v.  Hyland,  65  Minn.  152,  hold- 
ing owner  not  liable  under  facts  stated.  Approved  in  York  v.  Nash,  42 
Or.  330,  applying  rule  where  owner  sold  land. 
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99  Cal.  355-359.    MARTEN  y.  BURNS  WINE  CO. 

Fraud. — ^Right  to  Rescind  is  waived  by  failure  to  exercise  promptly 
after  knowledge  of  fraud,  p.  357. 

To  same  effect  in  Ruhl  v.  Mott,  120  Cal.  677,  holding  affirmance  of 
contract  after  knowledge  of  fraud  shown.  Cited  in  Wells  v.  Porter, 
132  Cal.  522,  noted  under  Barfield  v.  Price,  40  Cal.  542;  Oppenheimer  v. 
Clunie,  142  Cal.  320,  applying  rule  in  action  to  rescind  lease  of  theater. 

Rescission  of  contract  to  purchase  share  of  stock  on  ground  of  fraudu- 
lent representations  as  to  profits  cannot  be  made  without  offer  to  return 
diyidend  upon  stock,  pp.  357-358. 

Approved  in  Matteson  v.  Wagoner,  147  Cal.  745,  in  action  to  rescind 
mortgage  by  mortgagee,  he  need  not  tender  interest  paid. 

99  Cal.  359-360.  PEOPLE  ▼.  GLEASON;  37  Am.  St.  Rep.  56. 

99  Cal.  360-363.  EX  PARTE  GOULD;  37  Am  St.  Rep.  57. 

Contempt  of  Court  is  a  specific  criminal  offense,  p.  362. 

To  same  effect  in  Cosby  v.  Superior  Court,  110  Cal.  52,  holding  pro- 
ceedings not  maintainable  for  violation  of  order  verbally  announced,  but 
not  of  record;  McClatchy  v.  Superior  Court,  119  Cal.  419,  on  point  that 
respondent  has  right  to  be  heard  in  own  defense;  State  v.  District  Court, 
24  Mont.  35,  noted  under  Ex  parte  HoUis,  59  Cal.  408;  State  v.  Clancy, 
24  Mont.  364,  holding  notice  and  hearing  necessary  when  acts  were 
done  outside  of  the  court. 

Habeas  Carpus  will  lie  when  imprisonment  was  unlawful,  p.  363. 
Cited  in  Miskimmins  v.  Shaver,  8  Wyo.  414,  noted  under  Ex  parte 
Kearney,  55  Cal.  214. 

99  Cal.  363-373.    BURNS  ▼.  SENNETX. 

Fellow  Servants. — ^Master  is  not  liable  for  negligence  of,  In  construc- 
tion or  adjustment  of  appliances  used  in  the  employment,  pp.  367,  368. 

To  same  effect  in  Noyes  v.  Wood,  102  Cal.  392,  393,  Nixon  v.  Selby 
etc.  Co.,  102  Cal.  464,  McNamara  v.  Macdonough,  102  Cal.  582,  and  Callan 
V.  Bull,  113  Cal.  603,  604,  cited  under  Daves  v.  S.  P.  Co.,  98  Cal.  19;  but 
see  Lebanon  v.  McCoy,  12  Ind.  App.  603,  and  Cadden  v.  Barge  Co.,  88 
Wis.  420,  each  holding  master  liable  under  facts  stated.  Cited  in  Dolan 
V.  Sierra  etc.  Co.,  135  Cal.  439,  noted  under  Davis  v.  S.  P.  Co.,  98  Cal. 
19;  Kerrigan  v.  Market  St.  Ry.  Co.,  138  Cal.  511,  holding  defendant  not 
liable  under  facts  stated;  Wall  v.  Marschutz,  138  Cal.  526,  but  sustain- 
ing verdict  for  plaintiff  and  instructions  given;  Towne  v.  United  Elec- 
tric etc.  Co.,  146  Oal.  774,  master  not  liable  for  injuries  to  employee 
caused  by  falling  of  telegraph  pole  owing  to  use  by  servant  of  dull 
pike  pole,  where  good  ones  furnished  him;  Maxfield  v  Graveson,  131 
Fed.  844,  fact  that  employee  was  not  present  at  time  change  made  in 
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appliance    by    fellow -servants,    without    master's    knowledge    does    not 
render  master  liable. 

Ne:;ligence. — ^Evidence  of  Custom  is  inadmissible  as  to  matters  regu- 
lated by  express  agreement,  p.  371. 

To  same  effect  in  Ah  Tong  v.  Fruit  Co.,  112  Cal.  682,  holding  such 
evidence  inadmissible  under  circumstances;  Hewitt  v.  Irrigation  Dist., 
124  Cal.  190,  but  admitting  proof  of  usage  and  custom  in  interpreting 
contract  as  to  water  supply;  Withers  v.  Moore,  140  Cal.  697,  refusing 
evidence  of  local  custom  where  contract  for  sale  and  shipment  of  for- 
eign cargo  of  coal  contained  agreement  to  deliver  cargo  at  San  Francisco 
at  fixed  price,  free  of  duty;  dissenting  opinion  in  Ames  v.  Southern  Pac. 
Co.,  141  Cal.  735,  majority  admitting  parol  evidence  to  prove  rule  and 
notice  to  plaintiff  that  purchaser  of  ticket  on  special  night  train  must 
procure  berth;  Anderson  v.  Mining  Co.,  16  Utah,  36,  admitting  such  evi- 
dence as  to  customs  of  mining  in  particular  locality;  and  Pederson  v. 
Spreckels,  87  Fed.  Rep.  944,  ruling  similarly  as  to  methods  of  towage. 
Note  eitations:  Destrehan  y.  Lumber  Co.,  40  Am.  St.  Rep.  272,  on  cus- 
tom. 

99  Gal.  374-880.    IN  RE  JAMES;  37  Am.  St.  Rep.  60. 

Judgment  is  Attackable  collaterally  for  want  of  junsdietion  when 
rendered  in  another  state,  although  reciting  jurisdictional  facts,  p.  377. 

To  same  effect  in  Greenzweig  ▼.  Strelinger,  103  Cal.  279,  where  no  sum- 
mons served  on  defendant;  Eureka  etc.  Co.  v.  Cal.  etc.  Co.,  130  Cal.  155, 
as  to  recital  of  service  on  alleged  agent  of  defendant;  Dunham  v.  Dun- 
ham, 162  ni.  610,  holding  foreign  divorce  decree  void  when  proceedings 
fraudulently  begun  in  other  state  and  no  personal  service  made.  Note 
citations:  Fosheer  v.  Narver,  41  Am.  St.  Rep.  879,  In  re  Ellis'  Estate, 
43  Id.  524,  Fairchild  v.  Fairchild,  61  Id.  653,  on  foreign  judgments; 
Cycle  Co.  v.  Thomas,  46  Id.  639,  640,  on  collateral  aljtacks. 

Divoice  Decree  is  valid  though  based  on  constructive  service,  p.  375. 
Cited  in  Atherton  v.  Atherton,  181  U.  S.  168,  sustaining  decree  against 
nonresident  when  publication  made  according  to  the  local  statutes. 

Judgment  is  not  Attackable  collaterally  for  mere  irregularities  in  pro- 
oeedings,  p.  378. 

To  same  effect  in  Diekerson  v.  Bank,  95  Iowa,  398,  holding  order 
appointing  receiver  not  absolutely  void  because  of  defects  in  petition 
therefor.  Cited  in  Van  Loben  Sels  v.  Bunnell,  131  Cal.  494,  noted  under 
Blondeau  v.  Snyder,  95  Cal.  523,  Burke  v.  Interstate  etc.  Assn.,  25  Mont. 
320,  87  Am.  St.  Rep.  421,  and  Dryden  v.  Parrotte,  61  Neb.  341,  as  to 
alleged  insufficiency  of  complaint;  note  to  Altman  v.  School  Dist.,  76 
Am.  St.  Rep.  470;  Le  Mesnager  v.  Variel,  144  Cal.  466,  complaint  in  ac- 
tion to  set  aside  judgment  merely  seeking  to  assail  complaint  in  ori- 
ginal action  as  not  being  suffioient  to  sustain  judgment  is  insufficient! 
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Parsons  v.  Weis,  144  Cal.  416,  setting  aside  judgment  for  fraud  where  it 
was  obtained  on  publication  of  summons  based  on  false  affidavit  of 
residence  and  defendant  had  no  notice  of  action;  Canadian  etc.  Co.  ▼. 
Clarita  etc.  Co.,  140  Cal.  677,  upholding  personal  judgment;  Brush  ▼. 
Smith,  141  Cal.  470,  justice's  court  judgment  cannot  be  collaterally 
attacked  for  insufficiency  of  complaint  where  court  had  jurisdiction  of 
person  of  defendant  and  of  subject  matter. 

Finding  of  Court  that  Plaintiff  in  Divosce  was  bona  fide  resident  of 
state  for  requisite  time,  based  on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal,  p.  377. 

Approved  in  Collins  v.  Maude,  144  Cal.  293,  where  evidence  was  con- 
flicting as  to  bona  fide  character  of  residence  of  decedent,  finding  of 
court  thereon  will  not  be  disturbed. 

General  Citation.— Weller  Mfg.  Co.  v.  Eaton,  81  Mo.  App.  661,  663. 

99  CaL  380-382.    PENNEY  v.  SIMMONS. 

Mortgage. — ^Deed  Absolute  will  not  be  declared,  unless  evidence  clear 
and  convincing,  p.  382. 

To  same  effect  in  Jasper  v.  Hazen,  4  N.  Dak.  7,  but  holding  appellate 
court  not  bound  by  rule  as  to  findings  on  conflicting  evidencei 

99  Cal.  383-386.    E3UCISS  Y.  HOTALING. 

Summons. — ^Dismissal  for  delay  in  service  is  in  discretion  of  courl 
upon  facts  of  particular  case,  p.  386. 

To  same  effect  in  Murray  t.  Gleeson,  100  CaL  613,  but  holding  service 
unnecessary  within  one  year  from  filing  complaint;  Vrooman  v.  Li  Po 
Tai,  113  Cal.  306,  but  holding  amended  statute  mandatory  and  motion 
improperly  denied  when  return  not  made  within  eix  years;  First  Nat. 
Bank  v.  Nason,  .115  Cal.  628,  sustaining  dismissal  for  failure  to  tenr« 
for  nearly  two  years. 

99  Cal.  386-392.    McDONALD  v.  CONNIFF. 

Street  Assessment  may  be  levied  upon  lots  on  one  side  of  street  only, 
when  improvement  was  on  that  side,  p.  388. 

To  s&me  effect  in  Perine  v.  Erzgraber,  102  Cal.  238,  as  to  similar  as- 
sessment; Dowling  V.  Conniff,  103  Cal.  78,  further  holding  error,  if  any, 
waived  by  failure  to  appeal,  and,  on  same  point,  Ryan  v.  Altschul,  103 
Cal.  177,  Buckman  v.  Landers,  111  Cal.  350,  Kenny  v.  Kelly,  113  Cal. 
366,  Wells  V.  Wood,  114  Cal.  267,  and  Williams  v.  Bergin,  116  Cal.  69. 
Cited  in  Edwards  v.  Berlin,  123  Cal.  546,  sustaining  resolution  for  curb- 
ing when  not  already  done,  and  Reid  v.  Clay,  134  Cal.  213,  when  not  al- 
ready laid;  Dowling  v.  Hibemia  etc.  Soc,  143  Cal.  428,  line  of  proposed 
street  improvement  within  limits  stated  is  not  affected  by  exceptions 
involved  in  description  of  ''granite  curbs,  where  not  already  laid,"  and 
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paving  of  roadway  "with  bituminous  rock,  where  not  already  so  paved"; 
San  Francisco  Paving  Go.  v.  Egan,  146  Cal.  638,  resolution  of  intention 
to  improve  street  is  not  invalid  because  it  excepts  that  portion  of  work 
of  same  class  already  done  at  expense  of  owners,  and  affects  only 
minority  of  frontage. 

Street  Assessment. — ^Irregularities  as  to  inclusion  of  property  must  be 
raiised  by  appeal,  p.  389. 

Distinguished  in  De  Haven  v.  Berendes,  135  CaL  181,  and  held  inap- 
plicable as  to  void  assessments. 

Same— Description.— Essentials  stated,  p.  890. 

Cited  in  Blanchard  v.  Ladd,  135  Oal.  217,  noted  under  ISmmelman  y. 
Bateman,  50  Cal.  11. 

Street  Assessment  and  other  documents  specified  may  be  made  prima 
fade  evidence  of  regularity  of  proceedings,  p.  390. 

To  same  effect  in  Clarke  v.  Mead,  102  Cal.  519,  520,  ruling  similarly 
as  to  effect  of  deed  under  street  widening  assessment.  Cited  in  Blanch- 
ard V.  Ladd,  135  Cal.  213,  noted  under  Fanning  v.  Bohme,  76  Cal.  151. 
Note  citations:  People  v.  Cannon,  36  Am.  St.  Rep.  684,  on  validity  of 
such  statutes. 

"Special  Acts'*  includes  those  relating  to  particular  persons  or  things 
of  a  class,  p.  391. 

To  same  effect  in  Waite  v.  Santa  Cruz,  89  Fed.  Rep.  624,  holding 
municipal  bond  act  valid.  Cited  in  Skinner  v.  Gamett  etc  Co.,  96  Fed. 
743,  holding  act  (Cal.  Stats.  1897,  p.  231)  a  general  one;  Sanchez  v. 
Fordyce,  141  Cal.  429,  upholding  County  Government  Act  of  1901,  re- 
lating to  township  officers  in  counties  of  less  than  six  thousand  inhabi- 
tants. 

99  Cal.  302-396.    BOWIS  Y.  GRAlfD  LODGE. 

Benefit  Association. — ^Member  is  bound  by  existing  provisions  as  to 
future  change  in  laws,  p.  396. 

To  same  effect  in  Domes  v.  Supreme  Iiodge,  75  Miss.  481,  holding 
him  bound  by  such  change  of  policy,  as  to  effect  of  death  by  suicide. 
Cited  in  Ancient  Order  v.  Brown,  112  Ga.  552,  and  Pain  v.  Societe,  172 
Mass.  323,  70  Am.  St.  Rep.  290,  noted  imder  Stohr  y.  Society,  82  CaL 
557. 

99  Cal.  397-401.    TOWLB  y.  CARMELO  ETC.  CO. 

Parol  Evidence  is  admissible  to  identify  land  described  in  contract  of 
sale,  p.  399. 

To  same  effect  in  California  etc  Co.  v.  Pauly,  111  Cal.  128,  as  to 
identification  of  property  covered  by  mortgage;  Gray  v.  Smith,  76  Fed. 
Rep.  533,  holding  memorandum  suffioient;  Higgins  v.  Manon,  126  CaL 
Notes  CaL  Rep.— 277 
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469,  77  Am.  St.  Rep.  194,  noted  under  Preble  v.  Abrahams,  88  Cal.  251; 
Brewer  v.  Horst  etc.  Co.,  127  Cal.  647,  admitting  such  evidence  to  ex- 
plain abbreviations. 

99  Cal.  407-411.    ILLINOIS  ETC.  BANK  ▼.  PACIFIC  RY.  CO. 

Appeal. — Order  making  debts  contracted  by  receiver  a  lien  is  review- 
able on  appeal  from  final  judgment,  p.  410. 

Cited  in  Los  Angeles  v.  Water  Co.,  134  Cal.  124,  and  Free  Grold  Mining 
Co.  V.  Speirs,  135  Cal.  131,  noted  imder  Rochat  v.  Gee,  91  Cal.  355; 
Heinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  339,  neither  order  of  circuit  court 
approving  monthly  reports  of  receiver  nor  one  directing  him  to  pay  ex- 
penses incurred  by  him,  made  before  final  account,  is  final  appealable 
order. 

99  CaL  412-415.    LEWIS  y.  WIDBES. 

One-Twelfth  Act  does  not  include  expenditures  for  official  salar!et» 
p.  415. 

To  same  effect,  but  distinguished.  In  Weaver  ▼.  San  Francisco,  111 
Cal.  322,  and  Bradford  v.  San  Francisco,  112  Cal.  546,  cited  under  Shaw 
v.  Statler,  74  Cal.  258;  Pacific  Undertakers  v.  Widber,  113  Cal.  203,  204, 
but  holding  act  applicable  to  claim  for  burial  of  indigents;  and  Gold- 
smith V.  San  Francisco,  115  Cal.  38,  ruling  similarly  as  to  claim  for  sup- 
plies furnished  prisoners;  Ranch  v.  Chapman,  16  Wash.  577,  58  Am. 
St.  Rep.  58,  holding  similar  local  act  inapplicable  to  payments  imposed 
upon  county  by  legislature;  and  McAleer  v.  Angell,  19  R.  I.  692,  ruling 
similarly  as  to  judgment  for  tort.  Cited,  also,  but  point  not  decided 
in  Mitchell  v.  Patterson,  120  Cal.  293,  construing  Wright  act.  Cited  in 
Grand  R.  etc.  Co.  v.  Baker,  6  Wyo.  383,  71  Am.  St.  Rep.  934,  construing 
local  statutes;  Eaton  v.  Mimnaugh,  43  Or.  471,  debt  incurred  for  con- 
struction of  courthouse  is  one  voluntarily  incurred,  within  prohibition 
of  Constitution,  article  11,  section  10.  Xotc  citations:  Beard  v.  Hop- 
kinsville,  44  Am.  St.  Rep.  234-237,  on  municipal  indebtedness. 

99  Cal.  416-419.    BLUMBERG  v.  BIRCH;  37  Am.  St.  Rep.  67. 

Foreclosure. — Service  by  Publication  will  not  support  personal  defi- 
ciency judgment  beyond  proceeds  of  sale,  p.  417. 

To  same  effect  in  Latta  v.  Tutton,  122  Cal.  282,  holding  such  judg- 
ment voi-d. 

Mortgage. — ^Personal  Action  may  be  brought  for  deficiency  after  fore- 
closure, although  foreclosure  decree  based  upon  service  by  publication, 
p.  418. 

To  same  effect  in  Felton  v.  West,  102  Cal.  270-271,  sustaining  such 
action  where  mortgaged  property  and  foreclosure  decree  were  in  an- 
other state;  Merced  Bank  v.  Casaccia,  103  Cal.  644,  discussing  foreclos* 
ure  of  mortgages  held  as  collateral;  Savings  Bank  v.  Central  etc.  Co., 
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122  Cal.  36,  sustaining  action  when  security  lost  without  mortgagee's 
fault;  Walter  v.  Merced  etc.  Assn.,  126  Cal.  686,  on  point  that  action 
lies  directly  by  judgment  creditor  against  stockholder  for  amount  of 
unpaid  subscription;  Mallory  v.  Kessler,  18  Utah,  14,  72  Am.  St.  Rep. 
766,  noted  under  Vandewater  v.  McRae,  27  Cal.  596;  Brophy  v.  Downey, 
26  Mont.  269,  where  note  was  secured  by  second  mortgage  which  was 
yalueless  because  of  foreclosure  of  first  mortgage,  complaint  in  action 
on  note  need  not  refer  to  such  mortgage  or  loss  of  security;  In  re  Lin- 
forth,  87  Fed.  Rep.  389;  and  see  Woodward  v.  Brown,  119  Cal.  293,  63 
AnL  St.  Rep.  114,  Commercial  Bank  v.  Kershner,  120  Cal.  499,  cited 
under  Biddel  v.  Brizzolara,  64  Cal.  354.  Note  citations:  Howard  v. 
McNaught,  43  Am.  St.  Rep.  839,  on  general  subject. 

99  CaL  419-421.    6ISS0N  y.  SCHWABACHER. 

Master  is  Liable  for  injury  from  defective  madiinery,  unless  servant 
knew,  or  should  have  known,  of  danger,  p.  421. 

To  same  effect  in  Bjorman  v.  Redwood  Co.,  104  Cal.  630,  MuUin  v. 
Horseshoe  Co.,  105  Cal.  83,  and  Higgins  v.  Williams,  114  Cal.  183,  cited 
under  Sanborn  ▼.  Madera  etc  Co.,  70  Cal.  261;  Merrifield  ▼.  Maryland 
etc.  Co.,  143  Cal.  69,  minor  employee  cannot  be  said  to  have  accepted 
all  ordinary  risks  incident  to  dangerous  work  at  which  he  is  set;  Domes 
V.  Supreme  Lodge,  95  Miss.  481. 

99  Cal.  421-424.    HSNDT  MACHINB  WORKS  ▼.  PACIFIC  ETC.  CO. 

AppeaL — Order  of  Reference  will  not  be  reviewed,  unless  excepted  to, 
p.  423. 
To  same  effect  in  Shain  v.  Peterson,  99  Cal.  487,  as  to  similar  order. 

Pleading. — Admission  in  Answer  by  failure  to  deny  is  conclusive,  p. 
424. 

To  same  effect  in  Malone  v.  Roy,  118  Cal.  514,  on  point  that  plain- 
tiff cannot  introduce  evidence  contradictory  of  admissions  in  complaint; 
Gamache  v.  School  Dist.,  133  Cal.  147,  disregarding  finding  in  conflict 
with  such  admission. 

99  Cal.  426-428.    PEARSON  ▼.  DROBAZ  ETC.  CO. 

Vacation  of  Judgment. — Denial  of  motion,  based  on  excusable  neglect, 
is  error,  when  abuse  of  discretion,  p.  428. 

To  same  effect  in  Hanthom  v.  Oliver,  82  Greg.  64,  reversing  such 
order  under  facts. 

99  Cal.  429-430.    FAIRBANKS  T.  LAMPEIN. 

AppeaL— ^idei  Taxing  Costs  is  not  appealable  when  made  after  final 
judgment,  if  amount  claimed  is  less  than  $300,  p.  430. 

To  same  effect  in  Perry  v.  Quackenbush,  105  CaL  310,  as  to  similar 
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order  striking  out  such  cost  bill;  Foley  v.  Horseshoe  Co.,  115  Cal.  19C, 
5C  Am.  St.  Rep.  94,  dismissing  such  appeal;  Quitzow  v.  Perrin,  120  Cal. 
260,  but  ruling  aliter  when  cost  bill  stricken  out  and  costs  afterward  re- 
taxed.  Overruled  in  Harron  v.  Harron,  123  Cal.  610,  511,  noted  under 
Dashiell  v.  Slingerland,  60  Cal.  653;  and  cf.  Southern  Cal.  Ry.  Co.  v. 
Superior  Court,  127  Cal.  419,  420,  discussing  first  case;  Sierra  Union  etc. 
Co.  V.  Wolfif,  144  Cal.  432,  in  action  to  quiet  title  supreme  court  has 
jurisdiction  over  appeal  from  order  striking  out  cost  bill  in  sum  less 
than  three  hundred  dollars. 

99  Oal.  431-440.    EDWARDS  ▼.  SAN  JOSE  ETC.  SOCIETY;   37  Am. 
St.  Rep.  70. 

LibeL — Complaint  must  allege,  and  plaintiff  must  prove,  libelous  sense 
in  which  words  used  when  having  covert  meaning,  p.  435. 

To  same  effect  in  People  v.  Collins,  102  Cal.  347,  applying  rule  to  in- 
dictment for  criminal  libel;  Ingraham  v.  Lyon,  105  Cal.  257,  but  holding 
complaint  sufficient;  Tonini  v.  Cevasco,  114  Cal.  273,  but  holding  lan- 
guage libelous  on  face;  Schomberg  v.  Walker,  132  Cal.  227,  228,  quoting 
Tonini  v.  Cevasco,  114  Cal.  273;  State  v.  Mitchell,  47  W.  Va.  790,  on 
point  that  courts  will  construe  words  according  to  their  usual  meaning. 
Distinguished  in  Heame  v.  De  Young,  119  Cal.  679,  holding  like  evidence 
inadmissible,  when  language  not  libelous  per  se,  and  citing  main  case 
further,  at  p.  681,  on  question  of  liberality  to  be  allowed  newspaper  in 
proving  lack  of  malice;  and  see,  on  last  point,  Post  etc  Co.  v.  Hallam, 
59  Fed.  Rep.  538,  542,  and  Fenstermaker  v.  Tribune  etc  Co.,  13  Utah, 
538,  Chiatovich  v.  Hanehett,  88  Fed.  Rep.  876,  holding  complaint  suffi- 
cient, with  innuendoes. 

Libel. — ^Bvidenoe  is  admiMlble  of  facts  tending  to  disprove  malice  in 
faot,  p.  438. 

Cited  in  Swan  ▼.  Thompson,  124  Cal.  197,  noted  under  Wilson  v.  Fitch, 
41  Cal.  363. 

General  Citations.— Arnold  y.  Sayings  Co.,  76  Mo.  App.  181;  Baldwin 
V.  Boulware,  79  Mo.  App.  9;  In  re  Peterson,  90  Mo.  App.  445. 

99  Cal.  440-442.    PEOPLE  ▼.  WONG  AH  LEONG. 

Appeal. — ^EiTOi  in  admission  of  testimony  will  be  deemed  prejudiciAl, 
unless  record  shows  otherwise,  p.  442. 
Cited  in  People  v.  O'Brien,  130  Cal.  6,  as  to  such  admission. 

Cross-examination  of  Defendant  must  be  confined  to  his  testimony  in 
chief,  p.  442. 

To  satiie  effect  in  People  y.  Baird,  104  Cal.  464,  so  holding  as  to  certain 
cross-examination.    See  note  75  Am.  St.  Rep.  338. 
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09  Cal.  443-448.    FRESHOUR  v.  HIHN. 

Public  Highway  may  be  created  by  user  irrespective  of  dedication, 
p.  445. 

Approved  in  Southern  Pac.  Co.  v.  Pomona,  144  Oal.  345,  applying 
rule  under  acts  of  December  17,  1897,  and  of  March  30,  1878.  Distin- 
guished in  Schwerdtle  y.  Placer,  108  Cal.  594,  as  decided  under  special 
statute,  and  holding  aotual  adverse  possession  necessary. 

09  Cal.  449-452.    IN  RE  SMITH. 

Probate  Homestead.— Value  may  exceed  ^ve  thousand  dollars,  p.  451. 

Cited  in  In  re  Carriger,  107  Cal.  621,  as  following  81  Cal.  579,  on  this 
point;  Estate  of  Adams,  128  Cal.  382-386,  noted  under  Estate  of  Walke- 
ley,  81  Oal.  579;  Estate  of  Levy,  141  Cal.  652,  entire  building  com- 
posed of  three  flats,  upper  one  of  which  was  occupied  by  de'^ent  and 
family  as  residence,  may  be  set  apart  to  widow  as  probate  homestead. 

99  Cal.  462-455.    KIESSIG  Y.  ALLSPAU6H. 

Mechanics'  Liens.— Contractor's  Bond  is  valid,  although  oontraet  void 
because  not  filed,  p.  454. 

To  same  effect  in  Blyth  v.  Bobinson,  104  Cal.  241,  McMenomy  v. 
White,  115  Cal.  344,  and  Summerton  v.  Hanson,  117  CaL  253,  cited  under 
Kiessig  v.  AUspaugh,  91  Oal.  234;  Mangrum  v.  Truesdale,  128  Cal.  146, 
but  held  inapplicable  to  filing  of  bond  under  section  1203,  Code  of  Civil 
Procedure;  Carpenter  v.  Furrey,  128  CaL  669,  and  Union  etc  Wks.  v. 
Dodge,  129  Cal.  395,  noted  under  S.  C.  91  Cal.  236;  People's  etc.  Co.  v. 
Gillard,  136  Oal.  58,  applying  rule  to  bond  given  under  statute  claimed 
to  be  void. 

99  Oal.  456-461.    PEOPLE  T.  NOYO  ETC.  CO. 

School  Lands.— Defective  Application  made  before  curative  act  of 
1870  was  validated  thereby,  p.  461. 

To  same  effect  in  People  v.  Harrison,  107  Oal.  647,  cited  as  overruling 
83  CaL  101. 

Frauil.— Action  by  state  to  cancel  patent  for  fraud  is  barred  in  three 
years  after  accrual  of  cause  of  action,  p.  461. 

To  same  effect  in  Castro  v.  Geil,  110  CaL  295,  52  Am.  St.  Rep.  85, 
as  to  action  to  set  aside  deed  for  undue  influence.  Approved  in  Mur- 
phy V.  Crowley,  140  Cal.  147,  action  by  heir  to  set  aside  conveyance 
procured  by  fraud  practiced  on  decedent  is  barred  in  Ave  years  under 
Code  of  Civil  Procedure,  section  318;  dissenting  opinion  in  Murphy  v. 
Crowley,  140  Cal.  152,  majority  holding  action  by  lien  to  set  aside 
conveyance  procured  by  fraud  practiced  on  decedent  is  barred  in  five 
years  under  Code  of  Civil  Procedure,  section  318. 


99  Cal.  462-480  Notes  on  California  Beports.  4422 

99  Cal.  462-472.    SMITH  T.  OCCIDENTAL  ETC.  CO. 

Contributory  Negligence  is  question  of  law  when  facts  nndisputed; 
aliter,  when  facts  confiioting,  p.  467. 

To  same  effect,  on  first  point,  in  Baddeley  v.  Shea,  114  Gal.  8,  55  Am. 
St.  Rep.  60,  holding  instruction  not  one  on  facts;  on  second  point,  in 
Finkeldey  v.  Cable  Co.,  114  Cal.  33,  holding  nonsuit  granted  improp- 
erly. Cited  in  Habishaw  ▼.  Standard  etc.  Co.,  131  Cal.  433,  noted  under 
Sanbom  v.  Madera  etc.  Co.,  70  Cal.  261. 

Contributory  Negligence  is  a  matter  of  defense,  and  must  be  shown 
to  have  been  direct  cause  of  accident,  p.  468. 

Cited  in  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  487,  488,  note  1 
under  Robinsou  v.  Railroad  Co.,  48  Cal.  426;  Linden  v.  Anchor  etc.  Co., 
20  Utah,  144,  noted  under  McDougall  v.  Railroad  Co.,  63  Cal.  431. 

Damages. — Release  will  not  be  set  aside  except  for  fraud  or  imposi- 
tion, p.  471. 

To  same  effect  in  Och  v.  Railway  Co.,  130  Mo.  69,  holding  fraud  not 
shown;  Union  etc.  Co.  v.  Harris,  158  U.  S.  333,  sustaining  instruction 
on  si^bject. 

Jury. — Special  Issues  are  within  discretion  of  court,  p.  472. 
Cited  in  George  ▼.  Los  Angeles  Ry.  Co.,  126  OaL  366,  77  Am.  St. 
Rep.  191,  sustaining  submission  thereof. 

99  Cal.  472-476.    IN  RE  BLYTHE. 

Judgment  is  not  Conclusive  when  time  tot  appeal  not  expired,  p.  475. 

To  same  effect  in  Story  v.  Story  etc  Co.,  100  CaL  42,  Brown  y.  Camp- 
bell, 100  Cal.  647,  38  Am.  St.  Rep.  321,  and  notes  37  Am.  St.  Rep.  30, 
32,  cited  under  Naftzger  v.  Gregg,  99  Cal.  83.  Cited  in  Vermont  etc. 
Co.  y.  Black,  123  Cal.  23,  holding  action  still  pending  as  to  presenta- 
tion of  claim  on  death  of  defendant;  Cal.  etc.  Bank  v.  Graves,  129  Cal. 
650,  noted  under  Murray  v.  Qreen,  64  Cal.  3W;  Feeney  ▼.  Hinckley, 
134  Cal.  468,  469,  86  Am.  St.  Rep.  293,  294,  and  EsUte  of  Wood,  137 
Cal.  145,  noted  under  Hills  v.  Sherwood,  33  Cal.  474;  Elder  v.  Horseshoe 
etc.  Co.,  11  S.  Dak.  597,  construing  similar  local  statute;  Ransom  v. 
City  of  Pierre,  101  Fed.  669-672,  noted  under  Naftzger  v.  Gregg,  99 
Cal.  83;  Cook  v.  Ceas,  143  Cal.  226,  action  on  guardian's  bond  after 
order  settling  accounts  is  premature  before  time  for  appeal  therefrom 
has  expired;  Di  Nola  v.  Allison,  143  Cal.  112,  where  appeal  was  taken 
from  foreclosure  of  mortgage  without  stay  of  execution,  and  land  was 
sold  to  mortgagee  pending  appeal,  and  latter  sold  to  respondent,  re- 
versal of  judgment  nullifies  respondent's  title. 

99  Cal.  477-480.    REAY  v.  BUTLER.    S.  C.  118  Cal.  114;  128  Cal.  335. 
Executor  may  be  charged  with  costs,  p.  479. 
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To  same  effect  in  Stevens  v.  Railroad  Co.,  103  Cal.  254,  holding  him 
liable  therefor  individually,  when  not  made  payable  out  of  estate  by 
the  judgment.  Cited  in  Leonis  v.  Leffingwell,  126  Cal.  371,  holding  that 
question  of  form  of  judgment  for  costs  is  unsettled  under  Code  of  Civil 
Procedure,  sections  1031  and  1509. 

Extension  of  Time. — Quaere  whether  court  may  by  two  or  more 
orders  extend  time  for  more  than  thirty  days,  when  Sunday  has  inter- 
vened to  extend  time  of  any  of  such  orders,  p.  480. 

Cited  in  Frassi  v.  McDonald,  122  Cal.  402,  but  sustaining  such  power, 
and  affirming  61  Cal.  498,  doubted  in  main  case. 

99  Cal.  488-492.  ROEBLING'S  SONS  CO.  y.  BEAR  VALLEY  IRR.  CO. 

Mechanics'  Lien  is  not  assertable  unless  materials  were  furnished 
to  be  used  and  were  used  on  the  property,  p.  490. 

Cited  in  Wilson  v.  Nugent,  125  Cal.  284,  noted  under  Silvester  v. 
Coe  etc.  Co.,  80  Cal.  510;  Weatherby  v.  Van  Wyck,  128  Cal.  330,  re- 
jecting claim  under  facts  stated;  Stimson  Co.  v.  Los  Angeles  Traction 
Co.,  141  Cal.  32,  following  rule;  Bennett  v.  Beadle,  142  Cal.  242,  no 
lien  can  be  enforced  in  this  state  upon  vessel  wholly  constructed  in 
another  state  for  materials  furnished  by  residents  of  this  state  to  ship- 
builders engaged  in  its  construction  in  such  other  state;  Ah  Louis  v. 
Harwood,  140  Cal.  503,  504,  laborers  actually  performing  work  in  con- 
struction of  tunnel  are  entitled  to  lien  thereon  for  value  of  labor  though 
original  employment  was  general. 

99  CaL  493-497.    BURBRID6S  r.  LBliMERT. 

Taxation. — ^Parties  to  Mortgage  may  agree  by  oonouirent  written 
agreement  that  mortgagor  shall  repay  taxes,  p.  496. 

Cited  in  Matthews  v.  Ormerd,  134  Cal.  86,  noted  under  Hewitt  v. 
Dean,  91  Cal.  5.  Distinguished  in  Daw  v.  Niles,  104  CaL  108  (but  see 
dissenting  opinion,  120),  holding  contemporaneous  parol  agreement  In- 
valid therefor. 

99  Cal.  497-503.    SAM  YUEN  ▼.  McMANN. 

Parties. — Sureties  on  Sheriff's  Bond  are  liable  for  his  wrongful  act 
in  discharge  of  official  duties,  p.  499. 

To  same  effect  in  Bell  v.  Peck,  104  CaL  36,  as  to  similar  action  on 
constable's  bond. 

99  CaL  503-510.    HIBERNIA  ETC.  SOC.  ▼.  WACEIENREUDER. 

Probate  Claim  must  be  presented  against  esta4:e  of  defendant  who 
dies  before  judgment,  p.  607. 

Cited  in  Frazier  v.  Murphy,  133  Cal.  96,  holding  judgment  against 
executors  erroneous  where  no  such  presentation  is  shown. 
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Foreclosnre. — ^Action  does  not  abate  on  death  of  defendant  but  may 
be  continued  against  his  estate,  p.  509. 

Cited  in  Union  Sav.  Bank  y.  Barrett,  132  Cal.  454,  also  holding  action 
not  barred. 

99  Cal.  611-516.    VON  SCHMIDT  v.  WIDBER. 

Appeal. — Order  dispensing  with  undertaking  by  municipal  officer  may 
be  made  in  chambers,  p.  612. 

To  same  effect  in  In  re  Lux,  100  Cal.  601,  sustaining  delivery  of 
inventory  to  judge  in  chambers.  Cited  in  Harrison  v.  Stebbins,  104 
Iowa,  464,  on  point  that  tendency  is  against  waiver  of  bonds. 

"Court"  defined,  p.  513. 

Cited  in  State  v.  Woodson,  161  Mo.  454,  distinguishing  between 
''oourt"  and  "judge"  as  to  powers  under  local  statutes. 

99  Cal.  616-518.    FOLEY  ▼.  BULLARD. 

Street  Assessment. — ^Assignment  as  security  does  not  deprive  as- 
signors of  title,  p.  617. 

Distinguifthed  in  Diggins  v.  Hartshome,  108  OaL  166,  permitting  suit 
thereon  by  assignee. 

Parties. — ^Defect  is  waived  if  not  taken  by  answer,  p.  618. 
To  sa<me  effeet  in  Williams  v.  Baihroad  Co.,  110  Cal.  461,  a*  to  aetkm 
by  one  partner  on  firm  demand. 

99  Cal.  619-623.    PARTRIDGE  y.  LUCAS. 

Street  Assessment  is  void  upon  face,  where  including  work  not  cov- 
ered by  resolution  of  intention,  p.  520. 

To  same  effect  in  Ryan  v.  Altschul,  103  Cal.  177,  178,  as  to  assess- 
ment not  levied  upon  property  legally  subject  thereto;  and  Spaulding 
V.  Wesson,  116  Cal.  444,  where  part  of  street  improved  was  not  a  pub- 
lic street;  McAllister  v.  Taooma,  9  Wash.  274,  as  to  improvements  not 
covered  by  resolution. 

Street  Assessments. — ^Resolution  to  macadamize  does  not  include  con- 
struction of  rock  gutterways,  p.  521. 

Cited  in  City  etc  Co.  v.  Taylor,  138  Cal.  866,  noted  under  Beaudry 
V.  Valdez,  32  Cal.  276. 

99  CaL  623-526.    ORD  y.  ORD. 

Delivery  of  Deed. — ^Declarations  of  grantor  made  thereafter  and  in 
disparagement  thereof  are  inadmissible,  p.  626. 

To  same  effect  in  Emmons  v.  Barton,  109  CaL  670,  as  to  declarations 
oonceming  title  of  property. 
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99  Gal.  526-636.    IN  RB  SHORTRIDGE;  37  Am.  St.  Rep.  78. 

Contempt  indudes  publication  of  newspaper  article  tending  to  em- 
barrass discharge  of  judicial  duties,  p.  532. 

To  same  effect  in  People  v.  Durrant,  116  Cal.  209,  but  holding  refusal 
of  defendant's  application  therefor  pending  criminal  case,  not  rever- 
sible error;  dissenting  opinion  in  McClatchy  v.  Superior  Court,  119  Cal. 
427,  but  main  ojMnion  (citing  main  case  at  417),  holding  contempt  not 
to  include  publication  of  testimony.  Cited  in  Field  v.  Thomell,  106 
Iowa,  15,  68  Am.  St.  Rep.  287,  sustaining  charge  against  newspaper 
proprietor  under  faxsts  stated;  Carter's  Case,  96  Va.  811,  applying  rule 
to  party  giving  false  excuse  for  failure  to  attend  court  when  so  ordered. 
Note  citation:  Percival  v.  State,  50  Am.  St.  Rep.  573,  on  general  sub- 
ject. 

Contempt — Certiorari  will  lie  to  annul  order,  where  act  not  punish- 
able as  contempt,  p.  535. 
See  note  to  Wulzen  v.  Board,  40  Am.  St.  Bep.  36,  on  oertioraii 

99  Cal.  538-545.    CITT  OF  SAITTA  ANA  ▼.  HARLIN. 

Sminent  Domain.— Value  of  property  is  ite  present  maricet  Talue, 
p.  544. 

Cited  in  City  of  Santa  Ana  ▼.  Bmnner,  182  OaL  239,  and  Kishlar  v. 
Southern  Pacific  R.  R.  Co.,  184  CaL  639,  sustaining  Instructions  on 
subject. 

Eminent  Domain.— Declaration  by  city  is  to  public  eharaeter  of  the 
work  and  its  necessity  is  conclusive,  p.  540. 

CSted  in  City  of  Santa  Ana  v.  Brunner,  182  Cal.  237,  as  to  opening 
of  alley;  Pool  v.  Simmons,  134  Cal.  625,  as  to  establishment  of  public 
ferry. 

Cross-examination  should  be  libeiully  allowed  as  to  knowledge,  bias 
or  judgment  of  witness,  p.  545. 

Cited  in  People  v.  Westlake,  124  Cal.  459,  holding  eatmination  im- 
properly restricted. 

Eminent  Domain. — ^Evidence  is  inadmissible  of  opinions  as  to  value 
for  particular  purpose,  p.  543. 

To  same  effect  in  dissenting  opinion  in  National  etc.  Co.  v.  Railroad 
Co.,  57  N.  J.  L.  278,  holding  certain  evidence  properly  rejected;  main 
opinion  ruling  aliter.  Approved  in  Seattle  etc.  Ry.  v.  Roeder,  30  Wash. 
251,  following  rule;  Sharp  v.  United  States,  191  U.  S.  350,  in  condem- 
nation proceedings  evidence  of  offers  received  by  «wner  to  purchase  or 
lease  property  is  inadmissible. 
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99  Cal.  546-649.    CAMPBELL  v.  FREEMAN.    S   C.  see  FREEMAN  v. 
CAMPBELL,  109  Cal.  at  362. 

Resulting  Trust. — ^Equity  looks  beyond  form  of  transaction  to  dis- 
cover true  intent,  p.  648. 

To  same  effect  in  Vance  v.  Anderson,  113  Cal.  538,  discussing  whether 
certain  instruments  constituted  mortgage;  Peninsular  etc.  Co.  y.  Pacific 
etc.  Co.,  123  Cal.  694,  noted  under  Taylor  v.  Mcaain,  64  Cal.  613.  Note 
citations:    Kittermaster  v.  Brossard,  55  Am.  St.  Rep.  438. 

Resulting  Trust. — ^Where  third  person  advances  money  to  purchaser 
and  takes  title  in  own  name  as  security,  the  transaction  becomes  a 
mortgage,  p.  547. 

Cited  in  Woodard  v.  Hennigan,  128  Cal.  300,  noted  under  Low  v. 
Henry,  9  Cal.  550;  Kent  v.  San  Francisco  Union,  130  Cal.  407,  holding 
grantee  a  trustee  for  real  purchaser;  Banta  v.  Wise,  135  Cal.  279,  dis- 
tinguishing mortgages  from  trust  deeds;  Anglo-Calif ornian  Bank  v.  Cerf, 
147  Cal.  388,  in  action  to  foreclose  mortgage  consisting  of  absolute 
deed,  parol  evidence  is  admissible  to  show  deeds  were  given  to  secure 
future  as  well  as  existing  indebtedness. 

Resulting  Trust  arises  where  property  is  taken  in  name  of  one  with 
funds  derived  from  another,  p.  647. 

Cited  in  Sav.  etc.  Soc.  v.  Davidson,  97  Fed.  712,  noted  under  Hidden 
V.  Jordan,  21  Cal.  92;  White  y.  Costigan,  138  Cal.  569,  holding  trust 
established  under  facts  stated. 

Amendment  of  Pleadings. — Order  will  not  be  reviewed  without  prop- 
erly authenticated  record,  p.  549. 

Cited  in  Schaacke  v.  Eagle  etc.  Co.,  136  CaL  480,  disoussing  refusal 
of  leave  to  amend  on  sustaining  demurrer. 

99  Cal.  549-662.    COLS  v.  WILCOX. 

AppeaL — Order  Granting  New  Trial  for  insufficiency  of  evidenoe  it 
within  discretion  of  court,  p.  552. 

To  same  effect  in  Brooks  v.  Railway  Co.,  110  Cal.  178,  affirming  such 
order;  Hausmann  v.  Railway  Co.,  139  CaL  176,  affirming  such  order; 
Von  Schroeder  v.  Spreckels,  147  Cal.  187,  applying  rule  in  action  for 
libeL 

99  Cal.  552-554.    DUNCAN  v.  GRADY. 

Dismissal  of  Appeal. — Damages  will  be  awarded  when  failure  to  file 
transcript  was  for  purpose  of  delay,  p.  554. 

To  same  effect  in  Koelling  v.  Rutz,  108  Cal.  665,  awarding  such  dam- 
ages; and  McFadden  v.  Dietz,  115  Cal.  699,  ruling  similarly. 
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99  Cal.  554-663.    WOODWARD  v.  FRUITVALE  ETC.  DISTRICT. 

Monicipal  Bonds  are  not  attackable  collaterally  for  irregularities  in 
election  of  officers,  p.  560. 
See  note  to  Jones  y.  Camden,  61  Am.  St.  Rep.  853. 

Sanitary  District.— ^Wliere  town  or  city  is  included  in,  provisions  of 
act  (Stats.  1891,  p.  223)  are  inapplicable  to  such  city  or  town  when 
conflicting  with  their  own  regulations,  p.  562. 

Cited  in  In  re  Werner,  129  Cal.  574,  holding  void  the  amendment  of 
1895  (Stats.  1895,  p.  8)  to  the  act  of  1891. 

Statutes.— Constitutionality  is  based  on  determination  whether  they 
are  within  the  legislative  powers,  p.  562. 

Cited  in  State  v.  Mason,  153  Mo.  49,  sustaining  statutes,  even  if 
ordinary  meaning  of  words  used  must  be  departed  from;  dissenting 
opinion  in  Tucker  v.  Bamum,  144  Cal.  272,  majority  holding  void  County 
Government  Act  of  1901,  section  164,  subdivision  13,  relating  to  com- 
pensation of  township  officers. 

99  Cal.  564-570.    PEOPLE  v.  GREEN. 

Criminal  Law. — ^Argument  of  counsel  cannot  be  unreasonably  limited, 
p.  567.    See  note  to  Yeldell  v.  State,  46  Am.  St.  Rep.  24,  27. 

99  Cal.  671-574.  BOARD  OF  TRUSTEES  ▼.  BOARD  OF  SUPER- 
VISORS. 

Counties. — ^Legislature  may  prescribe  that  they  may  in  their  discre- 
tion adopt  provisions  of  certain  act,  p.  573. 

Distinguished  in  Boyd  etc.  Co.  v.  Ward,  86  Fed.  Rep.  32  (Mo.),  65 
U.  S.  App.  738,  holding  act  unconstitutional  as  special. 

99  Cal.  674-576.    PEOPLE  ▼.  KOENING. 

Evidence  of  Accomplice  is  insufficient  for  oonviotion,  unless  corrob- 
orated, p.  576. 

To  same  effect  in  People  v.  Main,  114  CaL  634,  reversing  conviction 
so  based  in  robbery  case;  People  v.  Morton,  139  CaL  726,  holding  cor- 
roboration insufficient. 

99  Cal.  677-579.    PEOPLE  ▼.  ETTINO. 

Information  may  be  signed  by  deputy  district  attorney,  p.  677. 

Cited  in  People  v.  Griner,  124  Cal.  20,  noted  under  People  v.  Darr, 
61  Cal.  554. 

Robbery. — ^Possession  of  Property  may  be  taken  into  consideration 
in  determining  guilt,  p.  578. 

To  same  effect  in  People  v.  Abbott,  101  Cal.  647,  sustaining  instruc- 
tions. 
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Judicial  Notice  extends  to  fact  that  certain  dty  is  a  oonnty  seat, 
p.  579. 

To  same  effect  in  People  v.  Faust,  113  GaL  176,  as  to  similar  fact. 

99  Cal.  579-583.    VERMONT  ETC.  CO.  ▼.  SUPERIOR  COURT. 

Execution. — ^Insolvency  Proceedings  do  not  affect  sheriff's  power  to 
sell,  when  levy  made  before  their  inception,  p.  581. 

To  same  effect  in  Ward  y.  Healy,  114  Cal.  195,  sustaining  such  sale 
and  liability  of  purchaser  for  price  therefor;  Hefner  v.  Herron,  117 
Cal.  477,  holding  such  lien  superior  to  rights  of  assignee  in  insolvency; 
Elliott  ▼.  Warfield,  122  Cal.  634,  holding  rule  not  affected  by  fact  of 
existence  of  prior  attachments  dissolved  by  the  insolvency  proceedings. 

99  Cal.  583-587.    WELLS  v.  MANTES. 

Water. — ^Prior  Appropriator  is  superior  to  subsequent  pre-emptioner, 
although  code  provisions  not  followed  in  appropriation,  p.  584. 

To  same  effect  in  Watterson  v.  Saldunbehere,  101  Oal.  112,  Taylor 
▼.  Abbott,  103  Cal.  423,  McGuire  v.  Brown,  106  Cal.  672,  Murray  v. 
Tingley,  20  Mont.  266,  269,  and  note,  60  Am.  St.  Rep.  800,  cited  under 
Be  Necochea  v.  Curtis,  80  Cal.  397;  Senior  v.  Anderson,  115  Cal.  499, 
when  no  notice  made  as  prescribed  by  code;  Wood  v.  Etiwanda  Water 
Co.,  147  CaL  233,  where  defendant  had  long  exercised  right  to  flume 
water  across  plaintiff's  land,  mere  abandonment  of  dilapidated  part 
of  flume  thereon  and  substitution  of  iron  pipe  in  its  place,  is  not 
abandonment  of  right  to  convey  water. 

99  Cal.  587-592.    FULTON  y.  JANSEN. 

Resulting  Trust  defined  and  described,  p.  590. 

Cited  in  Thum  v.  Wostenholme,  21  Utah,  466,  but  holding  no  such 
trust  created  under  facts  stated;  Faylor  v.  Faylor,  136  Cal.  95,  holding 
resulting  trust  pro  tanto  established. 

99  Cal.  593-598.    COUNTY  OF  LOS  ANGELES  y.  BALLERINO.    S.  C. 
PEOPLE  y.  BALLERINO,  99  Cal.  601. 

County  may  sue  tax  payer  in  own  name  for  delinquent  county  taxes, 
p.  595. 

Approved  in  dissenting  opinion  in  Henry  v.  Garden  City  Bank  etc 
Co.,  145  Cal.  60,  majority  holding  where  foreclosure  purchaser  redeemed 
land  from  sale  under  taxes  levied  on  second  mortgage  he  cannot  re- 
cover amount  so  paid  from  seoond  mortgagee. 

Action  for  Taxes  is  barred  in  three  years,  as  on  a  statute  liability, 
p.  595. 

To  same  effect  in  San  Diego  v.  Higgins,  115  CaL  175,  as  to  municipal 
taxes. 
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Statutory  penalty  defined,  p.  696. 

Approved  in  Parker  v.  Otis,  130  Cal.  333,  following  rule. 

Taxation. — ^Injunction  will  lie  when  assessment  fraudulently  made 
with  view  of  discrimination,  p.  597. 

To  same  effect  in  Pacific  etc.  Co.  v.  Dalton,  119  Cal.  606,  but  distin- 
guishing main  case  in  holding  complaint  sufficient  therefor.  Approved 
in  0.  &  C.  R.  R.  V.  Jackson  Co.,  38  Or.  600,  following  rule. 

Injunction  against  tax  will  not  lie  unless  complaint  shows  offer  to 
pay  taxes  rightfully  due,  p.  597. 

Approved  in  Couts  v.  Cornell,  147  Cal.  562,  563,  applying  rule  in  suit 
to  enjoin  execution  of  tax  deed  to  state  on  account  of  defective  de- 
scription in  assessment. 

99  Cal.  604-606.    BANK  OF  SHASTA  ▼.  BOTD. 

Mortgagor  to  Corporation  cani^ot  question  its  eiiatenoe  a«  lueh,  p. 
606. 

To  same  effect  in  Camp  v.  Land,  122  Oal.  169,  aa  to  existence  and 
power  to  make  contract  in  suit.  Cited  in  Weill  v.  Crittenden,  189  Cal. 
490,  noted  under  Grangers'  etc  Assn.  v.  Clark,  67  Cal.  634. 

Note.— Denial  of  plaintiff's  ownership  creates  no  issue,  when  note 
executed  to  him  and  no  assignment  shown,  p.  606. 

To  same  effect  in  Clemens  v.  Luce,  101  Cal.  436,  in  foreclosure  suit, 
sustaining  judgment  on  pleadings;  Locke  v.  Klunker,  123  Cal.  239, 
holding  allegation  as  to  ownership  unnecessary  where  on  face  made  to 
plaintiff;  Brown  v.  Curtis,  128  Cal.  195,  in  action  by  assignee  of  cause 
of  action  general  denial  to  unverified  complaint  puts  in  issue  assign- 
ment and  plaintiff's  right  to  sue. 

99  CaL  607-612.    HARRALSON  ▼.  BARRSTT. 

Taxation  on  Mortgage.— Agreement  held  void  as  under  oonstitutional 
prohibition,  p.  608. 

Cited  in  Garms  v.  Jansen,  103  Cal.  376,  ruling  similarly  aa  to  like 
agreement  in  mortgage. 

New  Trial  for  newly  discovered  evidence  will  be  denied  in  absence 
of  showing  of  diligence  to  discover  the  evidence  before  trial  was  con- 
cluded, p.  610. 

Cited  in  People  v.  Griner,  124  Cal.  21,  and  Tibbett  v.  Sue,  125  Oal. 
548,  holding  motion  properly  denied. 

Taxation  on  Mortgage. — ^Agreement  held  void  aa  under  constitutional 
prohibition,  p.  608. 

Cited  in  Matthews  v.  Ormerd,  134  Cal.  87,  noted  under  Hewitt  ▼. 
Dean,  91  CaL  5. 
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Taxation  on  Mortgages. — ^Waiver  of  constitutional  prorisions,  when 
made,  cannot  be  retracted,  p.  611. 

To  same  effect  in  London  etc.  Bank  v.  Bandmann,  120  Cal.  224,  65 
Am.  St.  Bep.  183,  holding  waiver  shown  by  payment  of  interest;  Mat- 
thews y.  Ormerd,  140  Cal.  581,  if  mortgagor  pays  taxes  on  mortgage 
debt  he  cannot  recover  back  amount  so  paid. 

99  Cal.  612-617.    HUNT  v.  WARD;  37  Am.  St.  Bep.  87. 

Liability  of  Stockholder  is  an  original  one,  created  by  statute,  and 
barred  in  three  years  from  creation  of  dd)t  of  corporation,  p.  614. 

To  same  effect  in  Bank  y.  Pacific  etc.  Co.,  103  Cal.  596,  as  to  action 
based  upon  corporate  note;  Winona  etc.  Co.  v.  BuU,  108  Cal.  4,  bidd- 
ing complaint  insufficient,  and  liability  not  extended  by  renewal  of 
note;  Partridge  v.  Butler,  113  Cal.  328,  discussing  effect  of  account 
stated  as  renewal  of  obligation;  Case  etc  Works  v.  Montgomery,  115 
Cal.  381,  holding  complaint  insuffloient,  when  based  on  corporate  note; 
Wells  V.  Black,  117  Cal.  163,  59  Am.  St.  Bep.  166,  holding  action  against 
bank  stockholder  for  deposits  so  barred;  Santa  Bosa  National  Bank 
y.  Bamett,  125  Cal.  410,  noted  imder  Hyman  y.  Coleman,  82  Cal.  650; 
Byland  v.  Commercial  Bank,  127  Cal.  527,  holding  rule  inapplicable  to 
sureties  of  stockholders  where  their  liability  was  not  concurrent;  note 
to  KeUy  y.  Qark,  69  Am.  St  Bep.  698;  Cook  v.  Ceas,  143  Cal.  224, 
three  year  limitation  fixed  by  Code  of  Civil  Procedure,  section  1805, 
against  sureties  on  guardian's  bond  does  not  begin  to  run  until  final 
discharge  of  guardian  by  order  of  ^ourt. 

99  Cal.  617-620.    REED  y.  NORTON. 

Variance. — ^Judgment  must  be  rendered  upon  cause  of  action  set  up 
in  complaint,  p.  619. 

To  same  effect  in  Elmore  v.  Elmore,  114  Cal.  519,  discussing  methods 
of  raising  objection  to  variance;  Schirmer  v.  Drexler,  134  Cal.  139, 
noted  under  Morenhout  v.  Barron,  42  Cal.  605. 

99  Cal.  621-623.    STOREE  y.  STORKE. 

Issues  not  determined  on  motion  for  alimony  pendente  lite,  p.  622. 

Approved  in  Kowalsky  v.  Kowalsky,  145  Cal.  395,  and  Long  v.  Long, 
78  Mo.  App.  38,  both  following  rule. 

Divorce. — Order  for  Attorney's  Pees  may  be  modified  on  appeal,  when 
erroneously  directing  payment  to  him  directly,  p.  622. 

To  same  effect  in  People  v.  District  Court,  21  Colo.  255,  on  point 
that  such  an  order  is  not  void. 
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09  Cal.  623-628.  BRACKSTT  ▼.  BANS6AS.  S.  C,  116  Cal.  278;  58 
Am.  St.  Rep.  164. 

Vacation  of  Judgment  for  excusable  neglect  may  be  made  on  appli- 
cation of  successful  party  in  action,  p.  625. 

Cited  in  Bemheim  v.  Cerf,  123  Cal.  171,  as  to  decree  where  answer 
had  been  inadvertently  stricken  out;  Thompson  v.  Alford,  128  Cal. 
220,  and  S.  C,  135  Cal.  55,  as  to  vacation  of  default  judgment  on 
plaintiff's  motion;  Palace  Hdw.  Co.  v.  Smith,  134  Cal.  384,  applying  rule 
to  judgment  entered  by  consent  based  on  mistake;  Grannis  v.  Supe- 
rior Court,  143  Cal.  632,  refusing  certiorari  to  review  order  for  further 
payment  of  counsel  fees  made  on  motion  to  set  aside  final  divorce  de- 
cree which  was  entered  after  passage  of  interlocutory  decree  aot  of  1003. 

Vacation  of  Judgment  for  excusable  neglect  cannot  be  granted  unless 
applied  for  within  six  months,  p.  626. 

To  same  effect  in  ELaufman  v.  Shain,  111  Cal.  20,  62  Am.  St.  Rep. 
141,  but  sustaining  power  to  amend  at  any  time  for  clerical  misprision; 
Storke  v.  Storke,  116  Cal.  51,  Brackett  v.  Banegas,  116  Cal.  278,  58 
Am.  St.  Rep.  165,  denying  right  to  vacate  under  facts  stated. 

Judgment  cannot  be  amended  or  vacated  after  it  has  become  final 
under  section  1040,  Code  of  Civil  Procedure,  p.  627. 

ated  in  White  v.  White,  130  CaL  500,  noted  under  Carpentier  v. 
Hart,  5  CaL  406. 

99  Cal.  628-631.    SMITH  ▼.  COUNTY  OF  LOS  ANGELES. 

Municipal  Contracts  by  supervisors  can  be  made  only  in  eases  when 
statute  so  authorizes  them,  p.  630. 

To  same  effect  in  House  v.  Los  Angeles,  104  Cal.  70,  denying  power 
to  appoint  agent  for  purposes  stated.  Cited  in  Bumess  v.  Multnomah 
County,  37  Or.  460,  holding  contract  by  county  commissioners  void 
under  local  statutes. 

00  CaL  631-635.    DE  CAMP  ETC.  CO.  v.  TOLHURST. 

In  action  to  foreclose  mechanic's  lien  where  owner  retains  balance 
of  twenty-five  per  cent,  and  apparently  without  cause  raises  contest 
on  every  point  costs  and  counsel  fees  are  properly  allowed  and  made 
payable  out  of  proceeds  of  property  ordered  to  be  sold,  p.  635. 

Approved  in  Hooper  v.  Fletcher,  145  CaL  378,  following  rule. 

Mechanics'  Liens.— Owner  may  relieve  himself  from  •  liability  by  de- 
positing impaid  contract  price  in  court,  p.  635. 

Cited  in  Wilson  v.  Nugent,  126  CaL  283,  holding  owner  liaible  in  case 
of  payment  when  acting  on  his  own  judgment. 
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99   Cal.636-642.    SECTJRITY  ETC.   CO.   v.   WILLAMETTE   ETC.   CO. 

Fixtures. — ^Tenant  may  remove  during  term  when  erected  by  him  as 
trade  fixtures,  p.  639. 

To  same  effect  in  Macdonough  ▼.  Starbird,  105  Cal.  19,  holding  office 
building  to  be  such  fixture. 

99  Cal.  642-644.    MASKELL  ▼.  BARKER. 

Lery  of  Attachment  is  inT&lid  unless  statutes  strictly  complied  with, 
p.  644. 

To  same  effect  in  Graham  y.  Reno,  5  Colo.  App.  334,  holding  such 
attachment  not  actionable  although  malicious.  Distinguished  in  Hayes 
V.  Union  Merc.  Co.,  27  Mont.  273,  in  action  for  wrongful  attachment 
where  injury  to  business  and  credit  is  pleaded,  evidence  of  publication 
of  attachment  by  mercantile  agency  is  admissible. 

99  CaL  645-648.    RHOTON  t.  BLEVIN. 

WilL — ^Pretermitted  Children  are  entitled  to  share  unless  omission 
appears  intentional,  p.  647. 

Cited  in  Estate  of  Donges,  103  Wis.  510-512,  74  Am.  St.  Rep.  894- 
896,  holding  will  to  contain  sufficient  provisions  as  to  afterbom  children. 

99  Cal.  649-655.     BEDAN  ▼.  TURNET. 

Husband  may  Recover  in  action  of  criminal  conversation  without 
showing  intercourse  between  defendant  and  wife  was  aooomplished 
against  her  will,  pp.  652-654. 

Approved  in  Tinker  v.  Colwell,  193  U.  S.  483,  judgment  obtained  by 
husband  in  action  for  criminal  conversation  with  wife  is  not  released 
by  debtor's  discharge  in  bankruptcy. 

99  Cal.  655-661.    BANK  ▼.  WICKERSHAM. 

Statute  of  Limitations.—Demurrer  for,  specifying  certain  sections  of 
act,  will  be  restricted  thereto,  p.  659. 

To  same  effect  in  Thomas  v.  Glendinning,  13  Utah,  53,  holding  com- 
plaint good  as  against  demurrer  discussed. 

Stock. — ^Purchase  by  Corporation  reduces  capital  stock,  with  power 
of  reissuance  in  same  amount,  p.  661. 

To  same  effect  in  Ralston  v.  Bank,  112  Cal.  214,  discussing  conver- 
sion by  it  on  its  refusal  to  transfer  stock. 

99  Ckl.  6Ca-672.    FIELD  v.  SHORE. 

Appeal. — ^Finding  will  not  be  disturbed  when  evidence  prssents  fair, 
reasonable  ground  for  difference  of  opinion,  p.  666. 

To  same  effect  in  Blythe  v.  Ayres,  102  Cal.  261,  affirming  judgment; 
and  see  Savings  etc  Society  v.  Burnett,  106  CaL  632. 
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Gift. — ^Mental  Unsoiindiiess  of  donor  held  not  shown  by  eridence, 
p.  666. 

Cited  in  In  re  Redfield,  116  Cal.  653,  holding  evidence  thereof  iiL 
SQjfficient  to  disturb  will. 

99  CaL  672-676.    CAVANAUGH  ▼.  JACKSON. 

Adverse  Possession. — ^Payment  of  Taxes  by  claimant  will  not  avail 
where  already  paid  by  owner,  p.  675  (dissenting  opinion). 

To  same  effect  in  Carpenter  v.  Lewis,  119  Cal.  23  (distinguishing 
main  opinion),  where  assessment  made  to  owner  only. 

99  Cal.  677-684.    FOUNTAIN  y.  S£MI-TROPIC  ETC.  CO. 

Breach  of  Contract. — ^Remedies  for  by  action  discussed,  p.  680. 

Cited  in  S.  F.  Bridge  Co.  v.  Dumbarton  etc  Co.,  119  Cal.  280,  dis- 
cussing remedies  of  plaintiff  when  either  party  in  default.  Distin< 
guished  in  Withers  v.  Moore,  140  CaL  599,  construing  tenna  of  ship- 
ment of  cargo  of  ooaL 
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100  OU.  1-6.    PEOPLE  y.  DOUGLASS. 

A|ypeaL — Presumptions  are  in  favor  of  regularity  of  order  oi  oon- 
Linuance,  and  consent  thereto  will  be  presumed,  p.  4. 

To  same  effect  in  People  y.  Holmes,  118  OaL  440,  as  to  presence  of 
defendant  at  time  of  verdict. 

Testimony  at  Preliminary  Examination  may  be  read  where  witness 
since  dead,  p.  5. 

See  note  to  Oline  y.  State,  61  Am.  St.  Rep.  891. 

Presumption  of  Innocence  is  only  one  allowable  in  criminal  case,  p.  5. 

To  same  effect  in  People  y.  Strassman,  112  CaL  687,  holding  none  to 
erist  as  to  continued  ownership  of  property,  in  support  of  guilt;  People 
V.  O^rien,  130  CaL  7,  noted  imder  People  v.  Roderigas,  40  Cal.  11. 

100  Gal  11-18.    WASNES  y.  WARNER. 

Public  Welfare  Demands  that  the  Bonds  of  matrimony  should  not  be 
lightly  set  aside,  p.  14. 

Approved  in  Deyoe  y.  Superior  Court,  140  Oal.  483,  upholding  inter- 
locutory divorce  decree  act  of  1003;  Grannie  v.  Superior  Court,  146  CaL 
252,  prohibition  will  not  lie  to  prevent  court  from  vacating,  after  lapse 
of  one  year,  so  much  of  absolute  divorce  decree  rendered  without  inter- 
locutory decree,  as  awards  absolute  decree. 

Change  of  Venue  may  be  granted  in  divorce  suit  when  brought  in 
proper  county,  p.  15. 

To  same  effect  in  Duffy  v.  Duffy,  104  Cal.  604,  sustaining  change  by 
consent  in  action  to  compel  conveyance  of  realty,  when  properly  com- 
menced; but  see,  contra,  Pfueller  v.  Superior  Court,  14  Wash.  116,  as 
to  divorce  suit,  under  local  statutes. 

100  Cal.  18-25.    CITY  OF  LOS  ANGELES  y.  CITY  BANK. 

Interest  is  waived  by  acceptance  of  the  whole  principal  as  such,  p.  22. 

Cited  in  Valentine  v.  Banking  Co.,  133  Cal.  104,  applying  rule  to 
notes. 

100  CaL  26-30.     SHANKLIN  y.  HALL. 

Order  Granting  New  Trial  will  be  affirmed  if  sustainable  on  any  of 
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grounds  urged,  although  erroneous  on  ground  assigned  by  trial  judge, 
p.  28. 

To  same  effect  in  Davey  v.  S.  P.  Co.,  116  Cal.  330,  applying  rule  to 
exclusion  of  evidence. 

Real  Estate  Broker  is  entitled  to  commissions  when  bringing  minds 
of  buyer  and  seller  together  as  to  sale  and  its  terms,  p.  29. 

To  same  effect  in  Ayres  v.  Thomas,  116  Cal.  144,  but  denying  right  of 
solicitor  to  commissions  on  sales,  under  facts. 

Real  Estate  Broker  can  recover  commissions  only  under  written  con- 
tract of  employment,  p.  29. 

Cited  in  MoGeary  v.  Satchwell,  129  Cal.  390,  noted  under  McCarthy 
Y.  Loupe,  62  Cal.  300;  Dolan  v.  (VToole,  129  Cal.  490,  491,  denying 
recovery. 

100  Cal.  30-41.  STORY  ETC.  CO.  ▼.  STORY.  8.  C.  see  100  Cal.  41 ; 
WORKS  ▼.  MERRITT,  106  Cal.  468. 

Counterclaim  includes  independent  cause  of  action  arising  out  of  same 
transaction  alleged  in  complaint,  p.  35. 

To  same  effect  in  Wigmore  v.  Buell,  116  CaL  97,  but  denying  right 
to  counterclaim  for  trespass  in  action  of  ejectment  when  not  so  arising. 

General  Citation.— Ransom  v.  City  of  Pierre,  101  Fed.  609. 
100  Cal.  41-42.    STORY  ▼.  STORY  ETC.  CO. 

Judgment  is  not  a  bar  while  action  is  pending  under  section  1049, 
Code  of  Civil  Procedure,  p.  42. 

Cited  in  Feeney  v.  Hinckley,  134  Oal.  469,  noted  under  Hills  v.  Sher- 
wood, 33  CaL  474;  Ranson  v.  City  of  Pierre,  101  Fed.  669-673,  noted 
under  Naftzger  v.  Gregg,  99  Cal.  83;  Cook  v.  Ceas,  143  Cal.  226,  227, 
action  on  guardian's  bond  after  order  settling  accounts  is  premature 
before  time  for  appeal  therefrom  has  expired. 

100  Cal.  43-61.  SAN  DIEGO  WATER  CO.  v.  SAN  DIEGO  FLUME  CO. 
S.  C.  108  Cal.  649,  557;  and  see  HIGGINS  ▼.  WATER  CO.,  118  CaL 
at  p.  537. 

100  CaL  67-76.    GRIBBLE  ▼.  COLUMBUS  BREWING  CO. 

Agency. — ^Acts  of  corporate  president  may  bind  it  by  ratification,  by 
acceptance  of  benefits  thereof  with  knowledge,  although  beyond  his  au- 
thority, when  not  ultra  vires  as  to  corporation,  p.  71. 

To  same  effect  in  commissioner's  and  dissenting  opinions  in  Blood 
Y.  Water  Co.,  113  Cal.  231,  236,  main  opinion  denying  power  of  ratifi- 
cation of  officers'  acts,  except  by  resolution  of  directors;  Thomasson 
v.  Church,  113  CaL  661,  but  holding  act  not  ratified  where  contract 
expressly  repudiated,  and  no  acceptance  of  benefits  shown;  Balfour  v. 
Fresno  etc.  Co.,  123  Cal.  397,  holding  president's  contract  ratified  cum 
onere;  Blood  v.  La  Serena  etc.  Co.,  134  CaL  367,  noted  under  Love  v. 
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Sierra-NevadA  «tc  Co.,  32  Gal.  637;  G.  V.  B.  etc  Co.  y.  Bank,  96  Fed. 
30,  noted  under  Crowley  y.  Mining  Co.,  55  Oal.  273.  Distinguished  in 
Ganale  y.  Oapello,  137  Gal.  25,  holding  rule  as  to  acceptance  of  benefits 
confined  to  parties  to  the  transaction;  Curtin  y.  Salmon  Riyer  etc. 
Co.,  141  Cal.  312,  where  transaction  of  note  and  mortgage  was  entered 
on  corporation's  books  and  it  retained  benefits  of  loan  it  is  estopped 
to  dispute  enforcement  of  note  against  it. 

Denial  on  Information  is  insufificient  where  facts  presumptiyely  in 
defendant's  knowledge,  p.  75. 

Approyed  in  Peacock  y.  United  States,  125  Fed.  587,  applying  rule  in 
action  for  penalty  for  false  registration  of  yessel.  Distinguished  in 
Bartow  y.  Aasurance  Co.,  10  S.  Dak.  136,  permitting  such  denial  by 
foreign  corporation  as  to  ownership  of  property  by  plaintiff. 

General  Citations.— First  Nat.  Bank  y.  G.  V.  B.  Min.  Co.,  89  Fed. 
446;  Grayes  y.  Kansas  City  etc.  R.  Co.,  69  Mo.  App.  580. 

100  Cal.  78-81.    Dff  RE  PIN6SXS. 

PabHe  Administrator  is  not  entitled  to  letters  where  term  of  ofilo» 
expires  between  petition  and  hearing,  p.  81. 

To  same  effect  in  In  re  McLaughlin,  103  Cal.  431,  on  point  that  his 
status  at  tiuke  of  grant  determines  his  competency;  Estate  of  Lermond, 
142  CaL  586,  where,  pending  his  appeal  in  contest  for  letters  of  ad- 
ministration, public  administrator  resigns  his  office,  his  successor  can* 
not  be  substituted;  Los  Angeles  County  y.  Kellogg,  146  Cal. 
593,  where  public  administrator  is  salaried  oflScer  and  required 
to  pay  commissions  to  county,  if  he  continues  to  act  after  expiration 
of  term  in  settling  pending  estates,  he  must  pay  all  commissions  to 
county;  State  y.  Woody,  20  Mont.  418,  419,  further  holding  no  yested 
right  created  by  filing  of  petition. 

100  CaL  81-84.    ROSENTHAL  y.  MATTHEWS. 

Description  in  Judgment  of  Ejectment  is  sufScient  when  referring 
to  matters  proyable  by  extraneous  eyidence,  p.   83. 

To  same  effect  in  Shainwald  y.  Lewis,  69  Fed.  Rep.  496,  as  to  refer- 
ence to  original  decree  in  bill  for  reyiyor. 

100  Cal.  93-100.     CEDERBERG  y.  ROBISON. 

Damages. — Verdict  will  be  sustained  unless  excessiye,  in  matters 
within  ordinary  knowledge,  although  no  specific  eyidence  as  to  amoimt 
introduced,  p.  96. 

To  same  effect  in  Butler  y.  Ashworth,  102  Cal.  666,  as  to  cost  of 
repairing  sewer  when  amount  of  labor  shown;  Storrs  y.  Traction  Co., 
134  CaL  94,  holding  yerdict  not  excessiye  in  negligence  case;  Beveridge 
V.  Lewis,  137  Cal.  628,  approving  instruction  in  condemnation  suit; 
Coleman  v.  Le  Franc,  137  Cal.  216,  applying  rule  as  to  personal  knowl- 
edge to  question  of  effect  of  permanent  dam. 
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Damages  for  Breach  of  Contract  may  include  profits,  although  these 
cannot  be  exactly  measured,  p.  99. 

To  same  effect  in  Shoemaker  v..  Acker,  116  Cal.  245,  247,  as  to  profits 
from  fruit  orchard. 

Admission  of  Evidence  subject  to  motion  to  strike  out  is  not  rever- 
sible error,  though  erroneous,  when  no  such  motion  made,  p.  100. 

To  same  effect  in  People  v.  Durrant,  116  Gal.  219,  as  to  similar  pro- 
cedure. 

100  Cal.  100-104.     HITCHCOCK  ▼.  CARUTHERS. 

Execution  Sale— Irregularities. — Statute  (Code  Civ.  Proc.,  sec  708) 
should  be  liberally  construed,  p.  102. 

Cited  in  Merguire  v.  CDonnell,  139  Cal.  8,  noted  under  Cross  ▼. 
Zane,  47  Cal.  602. 

100  Cal.  106-121.  PEOPLE  v.  SUPERIOR  COURT. 

.  Insolvent  Banks  are  to  be  wound  up  under  Bank  Commissioner's  Act, 
and  not  general  Insolvency  Act,  p.  111. 

To  same  effect  in  Long  v.  Superior  Court,  102  CaL  467,  construing 
the  former  act;  Crane  v.  Padfic  Bank,  106  Cal.  69,  70,  denying  right 
of  depositor  to  attach  pending  such  proceedings;  Argues  v.  Union  Sav. 
Bank,  133  Oal.  143,  144,  denying  right  of  creditor  to  sue  insolvent  bank 
while  in  liquidation  under  that  act;  Bories  v.  Union  Building  etc.  Assn., 
141  Cal.  77,  subsequent  appointment  of  receivers  for  building  and  loan 
association  does  not  affect  existing  attachment  lien;  Murray  v.  Surety 
Co.,  70  Fed.  Rep.  346,  denying  power  of  court  to  appoint  receiver  therein, 
although  by  consent. 

Title  of  Act  need  not  embrace  abstract  of  contents,  p.  120. 

Cited  in  Carpenter  v.  Furrey,  128  Cal,  668,  noted  under  San  Fran- 
cisco R.  R.  Co.  V.  Board,  60  Oal.  30;  note  to  Crookston  v.  Commissioners, 
79  Am.  St.  Rep.  467;  Law  v.  San  Francisco,  144  Cal.  388,  city  ordinance 
providing  for  issuance,  sale  and  redemption  of  bonds  in  aggregate  sum, 
distributed  specifically  in  title,  in  aid  of  ten  specified  improvements, 
is  valid.     See  note  64  Am.  St.  Rep.  74,  84. 

100  Oal.  121-140.    JACOBS  v.  BOARD  OF  SUPERVISORS. 

Statutory  Construction.— Constitution  should  not  receive  oonstruo- 
tion  as  would  lead  to  absurd  or  impracticable  results,  p.  127. 

To  same  effect  in  In  re  Mitchell,  120  CaL  386,  atating  general  rules 
of  construction. 

Mandamus  may  issue  to  compel  exercise  of  discretion,  but  not  to 
control  it,  p.  128. 
To  same  effect  in  dissenting  opinion  in  People  v.  Superior  Court,  114 
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Cal.  470,  main  opinion  denying  writ  to  compel  oonrt  to  enter  default 
judgment;  Santa  Boaa  etc.  Co.  v.  Woodworth,  119  Cal.  32,  iasuing  writ 
to  compel  city  ooimcil  to  advertise  for  bills  for  street  lighting;  Sul- 
livan y.  Gage,  145  Gal.  767,  refusing  mandamus  to  compel  state  board 
of  examiners  to  allow  claim  for  fees  of  attorney  for  receiver  appointed 
in  suit  by  state  to  dissolve  corporation  where  board  had  rejected  claim; 
Dillon  V.  Whatcom  Co.,  12  Wash.  400,  denying  right  of  court  to  review 
order  of  county  commissioners  making  certain  appointments. 

SapenrisorB  Act  Judicially  in  fixing  water  rates,  p.  128. 

Approved  in   San  Diego  Land  etc.   Co.   v.   Jasper,   189   U.   S.   440, 

arguendo. 

Water  Rate  Ordinance  need  not  be  approved,  and  cannot  be  vetoed, 
by  mayor,  p.  131. 

To  same  effect  in  Eisenhuth  v.  Ackorson,  105  Cal.  91,  but  sustain- 
ing his  power  to  veto  ordinance  granting  street  railroad  franchise; 
and  see  Pollok  v.  San  Diego,  118  Cal.  598,  sustaining  power  to  veto 
ordinance  for  employment  of  special  counsel;  Water  Co.  v.  Breed,  139 
Cal.  441,  and  explained,  discussing  forfeiture  of  franchise  by  water 
company;  Earl  v.  Bowen,  146  Cal.  760,  under  Los  Angeles  charter 
initial  steps  for  letting  contract  for  city  printing  may  be  taken  by 
order  of  council  without  ordinance;  Harrison  v.  Roberts,  145  Cal.  180, 
amendment  to  San  Francisco  charter  proposed  by  supervisors  need  not 
be  presented  to  mayor  for  approval. 

General  Citation.— Cate  v.  Martin,  70  N.  H.  141, 

100  Cal.  142-149.    MILLS  ▼.  FLETCHER. 

Mines.— Forfeiture  for  nonperformance  of  annual  work  is  not  allow- 
able before  expiration  of  full  time  allowed  therefor,  p.  147. 

Cited  in  Northmore  v.  Simmons,  97  Fed.  392,  noted  under  Original 
etc.  Co.  V.  Winthrop  etc.  Co.,  60  Cal.  631. 

Ejectment. — Cross-complaint-  is  unnecessary  to  establish  defendant's 
title,  p.  149. 

Cited  in  Nelson  v.  OTBrien,  139  Cal.  629,  holding  striking  out  thereof 
not  error;  Henry  v.  Vineland  Irr.  Diet.,  140  Cal.  378,  where  answer 
merely  denies  allegations  of  complaint  and  no  affirmative  relief  is 
sought  by  defendant,  and  petition  in  intervention  is  merely  to  resist 
plaintiff's  claim,  plaintiff  may  dismiss  action. 

Character  of  Pleading  is  Determined  by  Court  regardless  of  what 
party  calls  it  in  his  pleading,  p.  148. 

Approved  in  Dunham  v.  Travis,  25  Utah,  70,  where  in  acti(Mi  on  writ- 
ten contract  answer  denied  allegations  of  complaint  and  alleged  mutual 
mistake  and  prayed  reformation  of  contraet,  answer  constituted  counter- 
daim  and  necessitated  reply. 
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100  Cal.  150-168.    PEOPLE  y.  DEFOOH. 

Information  for  Mayhem  will  suBtain  oonviction  of  simple  aasault 
or  assault  to  maim,  and  such  conviction  will  be  bar  of  charge  of  as- 
sault to  murder  based  on  same  act,  p.  153. 

To  same  effect,  on  first  point,  in  People  v.  Demasters,  105  Gal.  673, 
on  point  that  conviction  of  mayhem  Ib  erroneous  where  no  assault 
shown;  and  on  second  point  see  United  States  v.  Howell,  65  Fed.  Rep. 
407,  discussing  splitting  up  of  offense  into  several  counts  of  indictment. 
Cited  in  People  v.  McDaniels,  137  Gal.  194,  noted  under  People  v. 
Hunckeler,  48  Cal.  331;  People  v.  Howard,  135  Gal.  270,  holding  con- 
viction of  attempt  proper  under  charge  of  obtaining  money  under  false 
pretenses. 

100  Gal.  158-172.    PHELAN  ▼.  SMITH. 

Probate  Homesteads — family"  includes  surrfHng  spoose  and  their 
children,  if  any;  and  right  cannot  be  waived  by  kM  than  all,  pp.  166, 
170. 

To  same  effect  in  Hoppe  v.  Fountain,  104  CaL  100,  101,  denying  right 
to  partition  homesteaded  property  during  minority  of  any  of  children; 
In  re  Still,  117  CaL  514,  515,  holding  widow's  interest  in  property  sub- 
ject to  probate  homestead  under  facts  stated;  Moore  v.  Hoffman,  125 
Cal.  94,  73  Am.  St.  Rep.  30,  on  point  that  rights  of  widow  cannot  be 
affected  by  acts  of  children;  dissenting  opinion  in  Estate  of  Adams, 
128  Gal.  387,  noted  under  Estate  of  Moore,  57  CaL  442. 

Probate  Homestead.— Order  establishing  is  not  attackable  collater- 
ally for  errors  in  proceedings,  p.  171. 

To  same  effect  in  Zilmer  v.  Gerichten,  111  Cal.  77,  as  to  proceedings 
for  confirmation  of  probate  sale. 

Ejectment. — Ouster  by  Cotenant  is  shown  by  his  denial  of  plaintiff's 
title,  p.  167. 

To  same  effect  in  Plass  v.  Plass,  121  Cal.  133,  holding  further  proof 
of  ou»ter  unnecessary.  Note  citation:  Marshall  v.  Palmer,  50  Am. 
St.  Rep.  844,  on  general  subject. 

100  Cal.  182-187.     MONTGOMERY  v.  SAYRE;   38  Am.  St.  Rep.  271. 

Surety  is  Released  when  creditor  releases  security  held  by  him,  p. 
185. 

To  same  effect  in  Eppinger  v.  Kendrick,  114  CaL  627,  holding  him 
released  by  misapplication  of  payment  made  on  account  of  debt. 

Evidence  of  Value  of  land  at  other  dates  is  admissible  when  tending 
to  show  its  fair  market  value,  p.  187. 

To  same  effect  in  In  re  Jack,  115  CaL  207,  allowing  cross-examina- 
tion as  to  basis  of  estinuites  of  witnesses  thereon. 
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100  G^  188-192.    PEOPLE  ▼.  BAKER;  38  Am.  St  Rep.  276. 

Foigery  may  extend  to  instrument  intended  to  be  used  to  defraud, 
though  not  legally  sufiSdent,  p.  180. 

Cited  in  State  v.  Tripp,  113  Iowa,  705,  aa  to  deed  blank  as  to  grantee's 
^uime. 

Forgery. — Yarianoe  held  not  shown,  p.  190. 

Cited  in  People  t.  Chretien,  137  Gal.  465,  and  Burlingim  t.  State,  61 
Neb.  278,  noted  under  People  ▼.  Phillips,  70  CaL  64. 

100  CaL  199-201.    AUSTIH  ▼.  DICK. 

Election  Contest  is  entirely  statutory,  p.  201. 

Cited  in  Powers  t.  Hitchcock,  129  Cal.  327,  noted  under  Meredith  ▼. 
Christy,  64  Cal.  95. 

Election  Contest  is  Proceeding  to  obtain  recan'vass  of  Totes  cast  at 
election  as  result  of  which  some  person  has  been  declared  elected,  p. 
201. 

Approved  in  Kadduz  y.  Walthall,  141  Cal.  415,  election  contestee 
cannot  urge  in  defense  that  contestant  had  Tiolated  purity  of  election 
law. 

100  CaL  202-213.    MITCHELL  T.  DONOHUE;  38  Am.  St.  Rep.  279. 

WilL — Words  obviously  omitted  will  be  supplied  when  apparent  from 
context,  p.  208. 

To  same  effect  in  In  re  Stratton,  112  Cal.  518,  as  to  name  of  legatee 
when  written  out  of  usual  order;  Estate  of  Lakemeyer,  135  Cal.  20, 
as  to  use  of  abbreriations;  and  see  note  to  Gaston's  Estate,  68  Am.  St. 
Rep.  879. 

100  Cal.  227-231.    PEOPLE  ▼.  WELLS. 

Challenge  of  Juror  for  Bias  cannot  be  allowed  when  opinion  formed 
is  not  such  as  to  prevent  him  from  acting  fairly  and  impartially;  and 
dedsion  of  trial  court  thereon  is  conclusive  on  appeal,  p.  229. 

To  same  effect  on  first  point  in  people  v.  Collins,  105  Cal.  512,  sus- 
taining disallowance  under  facts;  but  see  State  v.  Kent,  4  N.  Dak.  602, 
as  to  bias  of  sheriff  who  summoned  panel;  on  second  point  in  People 
V.  Fredericks,  106  Cal.  559,  sustaining  disallowance;  People  v.  Fultz, 
109  CaL  259,  sustaining  allowance;  People  v.  Owens,  123  Cal.  487,  hold- 
ing juror  not  disqualified;  People  v.  Miller,  125  Cal.  47,  and  Williams 
V.  United  States,  93  Fed.  400  (but  cf.  dissenting  opinion,  page  402), 
holding  challenge  improperly  disallowed;  People  v.  Landis,  139  Cal. 
429,  holding  grand  jurors  disqualified  for  bias;  People  v.  Ochoa,  142 
Cal.  274,  upholding  overruling  of  challenge  to  juror  for  bias  where 
jm-or  stated  he  had  impression  defendant  was  guilty,  which  impression 
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would  remain  till  he  heard  evidence  to  remove  it,  but  that  he  had  no 

prejudice  against  defendant  and  no  opinion  that  he  was  guilty  and 

that  he  could  lay  impressions  aside;  People  v.  Chutnacut,  141  Cal.  684,  ^ 

where  juror  was  challenged  for  actual  bias  against  defendant  as  an 

Indian,  but  evidence  shows  contrary,  challenge  properly  overruled;  Quill 

V.  Southern  Pac.  Co.,   140  Cal.  271,  reversing  overruling  of  challenge 

f<^  bias  shown  in  prior  actions  for  damages  for  negligence. 

Same. — ^Appeal  lies  under  exception  to  order  disallowing  challenge, 
p.  231. 

Cited  in  concurring  opinion  in  People  v.  Owens,  123  Cal.  491,  noted 
under  People  v.  Wong  Ark,  96  Cal.  135;  People  v.  Evans,  124  Cal.  209, 
and  County  of  Mono  v.  Flanigan,  130  Cal.  108,  but  sustaining  order 
where  question  involved  was  one  of  fact. 
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Mortgage  Foreclosure. — ^Mortgagor  is  entitled  to  possession  during 
redemption  period,  and  receiver  cannot  be  appointed  to  take  growing 
crops  during  that  period,  p.  233. 

To  same  effect  in  Simpson  v.  Ferguson,  112  Cal.  187,  63  Am.  St.  Rep. 
204,  on  point  that  mortgage  including  crops  does  not  affect  those  grow^n 
after  its  execution;  People's  etc.  Bank  v.  Jones,  114  Cal.  427,  denying 
replevin  by  mortgagee  for  house  removed  by  mortgagor  during  such 
period;  Scott  v.  Hotchkiss,  115  Cal.  94,  but  discussing  stipulation  in 
mortgage  authorizing  receiver  during  such  period;  Bank  v.  Heron,  120 
Cal.  618,  sustaining  claims  of  assignee  of  mortgagor  as  against  receiver. 

See  note  to  Cameron  v.  Groveland  etc.  Assn.,  72  Am.  St.  Rep.  75; 
Mau,  Sadler  &  Co.  v.  Kearney,  143  Cal.  606,  following  rule. 

100  Cal.  234-236.     POWELL  v.  PATISON.    8.  C.  100  Cal.  23e,  239. 

Deeds  of  Trust. — Absolute,  and  those  in  natiure  of  mortgage,  defined, 
p.  235. 

Cited  and  distinguished  in  Savings  etc.  Soc  v.  Burnett,  106  Cal.  628, 
holding  such  deed  to  transfer  title  subject  to  grantor's  right  to  recon- 
veyance. Cited  in  concurring  opinion  in  Hibernia  etc.  Soc.  v.  Thornton, 
127  Oal.  677,  discussing  liability  for  deficiency;  Banta  v.  Wise,  136  Cal. 
280,  holding  instrument  a  mortgage. 

100  Cal.  236-239.    POWELL  v.  PATISON. 

Homestead. — ^Mortgage  of  by  one  spouse  alone  is  void,  p.  238. 

Cited  in  Lange  v.  Geiser,  138  Cal.  684,  noted  under  Gleason  v.  Spray, 
81  Cal.  217;  Curtin  v.  Salmon  River  etc.  Co.,  141  Cal.  313,  judgment 
in  former  suit  to  foreclose  invalid  mortgage  which  failed  because  se- 
curity was  held  to  be  void,  is  not  bar  to  separate  action  on  note,  in 
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which  note  is  shown  to  have  been  ratified  by  conduct  of  corporation. 
Distinguished  in  Herbert  Kraft  Ck>.  v.  Bryan,  140  Cal.  81,  arguendo. 

Mortgage. — ^Personal  Judgment  may  be  rendered  where  security  is 
void,  p.  259. 

Cited  in  McPhee  v.  Townsend,  139  Cal.  640,  allowing  attachment 
where  security  is  valueless.  Longmaid  v.  Coulter,  123  Cal.  215,  vendor 
who  has  retained  title  as  security  for  purchase  money  may  sue  for  un- 
paid purchase  money  without  first  enforcing  lien  for  debt. 

100  Cal.  240-246.    HOLLAND  y.  SOUTHERN  .PACIFIC  CO. 

Master  is  not  Liable  for  negligence  of  fellow  servant  unless  latter's 
Incompetence  is  shown  and  master's  negligence  in  employing  or  re- 
taining him,  p.  242. 

To  same  effect  in  Stevens  v.  Railway  Co.,  100  CaL  567,  holding  de- 
fendant not  liable  under  facts. 

100  CaL  260-256.    WBNZSL  y.  SCHULTZ. 

Estoppel. — Grantee  who  owes  no  duty  to  grantor  la  not  estopped 
from  disputing  latter's  title,  p.  255. 

Cited  in  Tully  v.  Tully,  137  Cal.  67,  noted  under  San  Franoiaco  y. 
Lawton,  18  Cai  476.    See  note  47  Am.  St.  Rep.  77. 

100  Cal.  256-269.    CLARK  y.  COLLIER. 

Installments  on  Building  Contract  conditioned  on  completion  cannot 
be  recovered  on  destruotion  of  building  by  fire  before  completion  and 
without  fault  of  owner,  p.  258. 

Approved  in  Hogan  v.  Globe  Mut.  etc.  Assn.,  140  CaL  614,  order  by 
contractor  upon  building  and  loan  association  in  favor  of  lumber  com- 
pany for  materials  furnished  to  be  used  in  building,  which  was  ac- 
cepted payable  upon  completion  of  building,  is  not  payable  where  build- 
ing was  burned  before  its  completion;  Wehrung  v.  Denham,  42  Or. 
391,  construing  building  contract  providing  for  payment  in  installments, 
as  entirety,  though  entire  sum  was  to  be  segregated,  that  certain  sums 
shall  pay  for  certain  buildings.    See  note  59  Am.  St.  Rep.  286,  286. 

100  Cal.  260-266.    HIGGINS  y.  COLE. 

Officers. — ^Removal  may  be  made  by  appc^nting  power,  unless  stat- 
utory restriction  thereon  imposed,  p.  264. 

To  same  effect  in  State  v.  Archibald,  6  N.  Dak.  379,  construing  local 
statutes.  Cited  in  Sponogle  y.  Cumow,  136  CaL  682,  noted  under  Peo- 
ple y.  HUl,  7  CaL  97. 
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100  Gal.  265-267.    BOYNE  ▼.  RYAN. 

Mandamus  will  not  lie  to  compel  district  attorney  to  bring  suit,  when 
advisability  is  in  his  discretion,  p.  267. 

To  same  effect  in  Santa  Rosa  etc  Co.  y.  Woodward,  110  CaL  32,  but 
granting  writ  to  compel  supervisors  to  advertise  for  street  lighting 
bids,  under  facts.  Cited  in  Board  v.  Common  Council,  128  CaL  372, 
denying  writ  to  enforce  levy  of  taxes  where  useless;  Kerr  v.  Superior 
Court,  130  Cal.  185,  186,  ruling  similarly  as  to  writ  to  compel  court  to 
issue  citations  under  section  772,  Penal  Code;  but  cf.  Miller  v.  Dailey, 
136  Cal.  219,  granting  writ  unless  uselessness  is  apparent;  Qay  v. 
Torrance,  145  Cal.  147,  refusing  mandamus  to  compel  judge  to  include 
in  bill  of  exceptions  an  affidavit,  based  solely  on  information  and  belief, 
charging  judge  with  misconduct.  See  also  Lewright  t.  Bell,  94  Tex. 
557. 

100  CaL  268-276.    COnifTT  OF  EL  DORADO  ▼.  MBISS. 

License  Tax  may  be  imposed  on  nonresident  owner  of  flock  of  sheep 
pastured  in  taxing  county,  p.  272. 

To  same  effect  in  Inyo  v.  Erro,  119  CaL  121,  122,  sustaining  imposi- 
tion of  license  under  facts.  Cited  in  Van  Harlingen  v.  Doyle,  134  Cal. 
59,  noted  imder  Lassen  County  v.  Cone,  72  CaL  387;  Canova  v.  Williams, 
41  Fla.  522,  on  point  that  city  can  require  liquor  licenses;  Flanigan 
y.  Sierra  Co.,  122  Fed.  26,  following  rule. 

Officers. — ^License  Tax  Collector  cannot  be  appointed  by  supervisors; 
but  such  appointment  does  not  affect  right  of  county  to  sue  for  tax, 
p.  273. 

To  same  effect,  on  first  point,  in  House  v.  Los  Angeles,  104  Cal.  79, 
denying  power  to  contract  for  collections  on  delinquent  sales;  Los 
Angeles  v.  Lopez,  104  Cal.  258,  as  to  license  tax  collector,  and  on  same 
point  in  Ventura  v.  Clay,  112  Cal.  70,  but  sustaining  ordinance  direct- 
ing payment  of  license  to  county  tax  collector;  Lewis  v.  Colgan,  115 
CaL  537,  but  sustaining  power  of  state  board  of  examiners  to  employ 
expert  accountant;  on.  second  point  in  San  Luis  Obispo  v.  Greenberg, 
120  CaL  305,  under  similar  ordinance;  People  v.  Wheeler,  136  Cal.  655, 
noted  under  Ford  v.  Harbor  Commrs.,  81  Cal.  37;  Butte  v.  Merrill,  141 
CaL  397,  county  ordinance  conferring  right  upon  tax  collector  to  retain 
commission  for  collection  of  license  taxes  is  void. 

License. — ^^nsiness''  of  sheep  herding  does  not  include  temporarily 
placing  them  on  land  for  purpose  of  shearing,  p.  275. 

To  same  effect  in  O'Neill  v.  Sinclair,  153  III.  533,  holding  *T)roker" 
not  subject  to  license  when  acting  as  such  in  only  one  transaction. 

100  CaL  276-282.    WRSN  v.  WREN;  38  Am.  St.  Rep.  287. 
Maxxied  Woman  may  sue  alone  for  moneys  earned  by  her,  under 
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agreement  with  husband  that  it  should  be  hers,  irrespective  of  notice 
thereof  to  other  party,  p.  281. 

To  same  effect  in  Grosse-Becker  t.  Becker,  102  Cal.  228,  sustaining 
such  action  under  facts;  but  see  Davis  v.  Green,  122  Cal.  366,  holding 
crop  raised  on  land  leased  in  her  name  to  be  community  under  circum- 
stances stated;  Kaltschmidt  v.  Weber,  145  Cal.  599,  in  action  by  mar- 
ried woman  against  executor  on  contract  rendered  by  her  to  testator 
as  nurse,  it  was  error  to  refuse  husband's  evidence  as  to  agreement  that 
her  earnings  should  be  her  separate  property.  Note  citations:  Yake  v. 
Pugh,  52  Am.  St.  Rep.  19,  on  wife's  earnings;  Michigan  etc.  Co.  t. 
Chapin,  58  Id.  494,  on  agreements  between  spouses. 

100  Cal.  282-292.    ELLED6S  y.  NATIONAL  CITT  ETC.  CO.;  38  Am. 

St.  Rep.  290. 

Master  is  Liable  for  act  of  foreman  in  placing  laborer  in  unsafe  place 
for  his  labor,  p.  291. 

To  same  effect  in  Nixon  t.  Selby  etc.  Co.,  102  Cal.  465,  McNamara 
y.  Macdonough,  102  Cal.  582,  Higgins  v.  Williams,  114  Cal.  182,  and 
Donnelly  v.  Bridge  Co.,  117  CaL  423,  cited  under  Daves  v.  S.  P.  Co.,  98 
Cal.  19;  MuUin  v.  Horseshoe  Co.,  105  Cal.  83,  further  holding  contrib- 
utory negligence  not  shown;  Hennessey  v.  Bingham,  125  Cal.  636, 
holding  proposed  instruction  misleading;  Tedford  v.  L.  A.  etc.  Co.,  134 
CaL  80,  noted  under  Daves  y.  Southern  Pacific  Co.,  98  Cal.  13;  Carolan 
y.  S.  P.  Co.,  84  Fed.  Rep.  87,  but  holding  master  not  liable  where  dan- 
ger apparent  to  servant  so  placed.  Note  citations:  Hankins  y.  Railroad 
Co.,  40  Am.  St.  Rep.  622,  on  liability  for  vice  principal;  Petaja  v. 
Mining  Co.,  58  Id.  511,  McMahon  v.  AGning  Co.,  60  Id.  119,  and  Norfolk 
etc.  Co.  y.  Houchins,  64  Id.  804,  on  general  subject. 

Negligence.— Evidence  of  declarations  of  roadmaeter  of  milroad  com- 
pany tending  to  show  its  knowledge  of  danger  is  admissible  when  part 
of  res  gestae,  p.  291. 

To  same  effect  in  Pierce  y.  Van  Dusen,  78  Fed.  Rep.  707,  admitting 
similar  evidence. 

General  Citation.— Wellston  Goal  Co.  y.  Smith,  65  Ohio  St.  76. 

100  Cal.  293-301.    ASEVADO  T.  OSS. 

Malidons  Prosecution. — Action  will  lie  for  malicious  injunction  when 
process  of  court  abused,  p.  297. 

To  same  effect  in  Harless  v.  Trust  Co.,  14  Ind.  App.  548,  but  holding 
defendant  not  liable  for  acts  after  dissolution  of  injunction  when  malice 
and  want  of  probable  cause  not  alleged.  Distinguished  in  Hurgren  v. 
Union  Mut.  etc  Ins.  Co.,  141  Cal.  589,  in  action  for  malicious  prosecu- 
tion, prosecution  is  regarded  as  terminated  when  it  has  been  disposed 
of  in  such  manner  that  it  cannot  be  revived. 
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Want  of  Probable  Cause  for  civil  action  is  not  proved  by  its  voluntary 
dismissal,  p.  298. 

To  same  effect  in  Kolka  y.  Jones,  6  N.  Dak.  476,  66  Am.  St.  Rep. 
627,  but  holding  such  dismissal  prima  facie  evidence  thereof.  Cited  in 
Frahm  v.  Walton,  130  CJal.  398,  noted  under  Dowling  v.  Polack,  18 
Cal.  625;  Black  v.  Hilliker,  130  Cal.  193,  refusing  damages  where  prop- 
erty claimed  had  not  been  delivered  to  plaintiff  but  returned  to  defendant, 
and  there  was  no  proof  of  expenditure  of  time  or  money  by  defendant 
in  its  pursuit,  and  defendant  got  judgment;  Gyger  v.  Courtney,  59 
Neb.  559,  on  point  that  injunction  bond  may  be  sued  on  in  case  of  vol- 
untary dismissal. 

Joint  Demnrxer  will  be  overruled  if  good  as  to  any  defendant  so 
Joining,  p.  300. 

To  same  effect  in  Rogers  v.  Schulenberg,  111  Cal.  284;  Boehmer  v. 
Irrigation  District,  117  Cal.  25,  but  holding  error  in  granting  joint  mo- 
tion for  new  trial,  bad  as  to  same  defendants,  not  prejudicial  under 
facts;  Hirshfeld  v.  Weill,  121  Cal.  14,  further  holding  defendants  not 
prejudiced  by  overruling. 

Juror. — Sustaining  of  Challenge  is  not  reversible  error  unless  appel- 
lant was  prejudiced  thereby,  p.  301. 

Cited  in  Lombardi  v.  California  etc  Co.,  124  CaL  314,  noted  under 
People  V.  Brown,  72  CaL  392. 

Demurrer  for  Miajoinder. — ^Erroneous  overruling  of  ia  not  reversible 
error  unless  clearly  prejudicial,  p.  300. 
Cited  in  Daly  v.  Ruddell,  187  Cal.  674,  as  to  joinder  of  parties. 

100  Cal.  302-309.    SCHMITT  ▼.  CITT  AND  COUNTY  OF  SAN  FSAN- 
CISCO. 

Dedication  by  Map  may  be  revoked  before  actual  acceptance,  unless 
owrer  estopped  therefrom  in  pais,  p.  306. 

To  same  effect  in  Koshland  v.  Spring,  116  Cal.  698;  Prescott  v.  Ed- 
wards, 117  Cal.  304,  59  Am.  St.  Rep.  189,  holding  such  estoppel  shown; 
Sacramento  v.  Clunie,  120  Cal.  33,  holding  it  not  shown  and  sustaining 
revocation  by  subsequent  deed;  City  of  Los  Angeles  v.  Kysor,  125  Cal. 
467,  and  City  of  Anaheim  v.  Langenberger,  134  Cal.  610,  noted  under 
Archer  v.  Salinas,  93  Cal.  53. 

100  Cal.  310-316.    CLYNE  v.  BBNICIA  WATER  CO. 

Water. — Contract  for  supply  of  construed,  p.  313. 

Cited  in  Fresno  etc.  Co.  v.  Park,  129  Cal.  441,  holding  right  to  con- 
tract not  affected  by  act  (Stats.  1885,  p.  95);  San  Diego  etc.  Co.  v. 
National  City,  174  U.  S.  758,  noted  under  Fresno  etc  Irrigation  Co.  y. 
Rowell,  SO  Cal.  114. 

Water  Right  is  appurtenant  to  land  on  which  existing,  p.  314. 
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To  same  effect  in  Prank  v.  HiclvS,  4  W70.  530,  533,  holding  it  to 
pass  by  conveyance  of  land  or  by  separate  conveyance.  Distinguished 
in  Crippen  v.  Comstock,  17  Colo.  App.  95,  where  trust  deed  conveyed 
land  together  with  water  rights  thereto  belonging  without  mentioning 
after-acquired  water  rights,  statements  in  unrecorded  application  for 
loan  in  reference  to  such  rights  are  of  no  effect  against  subsequent  mort- 
gage of  such  water  right. 

Rescission  of  Contract  for  failure  of  consideration  cannot  be  made 
without  restoration  of  benefits  received  thereunder,  p.  314. 

To  same  effect  in  Russ  etc.  Co.  v.  Muscupiabe  etc.  Co.,  120  Cal.  528, 
65  Am.  St.  Rep.  101,  but  holding  restoration  unnecessary  to  maintain 
defense  to  action  on  contract  based  on  such  failure. 

General  Citation.— San  Diego  Flume  Co.  v.  Souther,  90  Fed.  168. 

100  Cal.  316-821.    SOUTHERN  CAL.  ETC.  CO.  v.  NATIONAL  BANK. 

Change  of  Venue — ^Disqualification. — Judge  may  act  on  own  knowl- 
edge as  to  question  of  his  disqualification,  p.  321. 

Cited  in  People  y.  Blackman,  127  Cal.  250,  but  holding  statement  of 
judge  as  to  his  absence  from  courtroom  during  trial  not  oondusiye. 

100  CaL  322-328.    KETES  T.  CYRUS;  38  Am.  St.  Rep.  296. 

Homesteads. — Object  of  provisions  stated,  p.  324. 

Cited  in  Estate  of  Adams,  128  Cal.  383,  noted  under  Estate  of 
Schmidt,  94  Cal.  337;  S.  C,  128  Cal.  387,  noted  under  Estate  of  Moor«, 
57  Cal.  442;  Estate  of  Fath,  132  Cal.  613,  on  point  that  statute  should 
be  liberally  construed;  Warner  v.  Warner,  144  Cal.  618,  following  rule. 

Probate  Homestead  is  Exempt  from  Forced  Sale  for  debts  contracted 
prior  to  husband's  death,  p.  325. 
Approved  in  Estate  of  Le^y,  141  Cal.  652,  following  rule. 

Exemption  of  Homesteads  from  forced  sale  applies  to  probate  home- 
steads, p.  327. 

To  same  effect  in  Estate  of  Hamilton,  120  Cal.  429,  but  sustaining 
guardian's  sale  of  minor's  interest  in  probate  homestead;  Holmes  v. 
Marshall,  145  Cal.  781,  proceeds  of  life  insurance  policy  payable  to  ad- 
ministrators when  set  apart  to  widow  are  exempt  from  her  debts; 
Roberts  v.  Greer,  22  Nev.  333,  58  Am.  St.  Rep.  761,  on  point  that  home- 
stead selected  during  lifetime  retains  its  exemption  while  in  hands  of 
survivor. 

100  Cal.  328-334.    PEOPLE  t.  MITCHELL. 

Misconduct  -of  Jury  in  separation  without  permission  is   presumed 
prejudicial,  and  is  reversible  error,  p.  333. 
To  same  effect  in  People  y.  Stokes,  103  Cal.  200,  42  Am.  St.  Rep. 


100  Cal.  336-3d9  Notes  on  California  Reports.  4448 

106,  as  to  reading  of  newspapers.    Case  is  cited  also  in  People  y.  Cree- 
gan,  121  Cal.  558,  discussing  effect  of  evidenoe  of  aooomplice. 

100  Cal.  336-338.    BLACKBURN  y.  NELSON. 

Description. — Suryey  is  yalueless  when  according  to  monument  which 
has  disappeared,  p.  338. 

To  same  effect  in  CHara  y.  (XBrien,  107  CaL  313,  and  Peters  y. 
Gracia,  110  CaL  03,  holding  respectiye  suryeys  erroneous. 

100  Cal.  339-343.    HcCLXTRE  y.  McCLURB. 

Compromise  of  doubtful  claim  is  based  on  good  consideration,  p. 
343. 

Approved  in  Bank  of  Commerce  y.  Scofield,  126  Cal.  160,  applying  rule 
to  mortgage  given  in  satisfaction  of  prior  mortgage.  See  also  Tessen- 
dorf  y.  Lasater,  10  Kan.  App.  22. 

100  Cal.  344-345.    WILL  y.  LYTLE  CREEK  W.  CO. 

Affidavit  of  Merits  may  be  made  by  attorney,  p.  345. 
Cited  in  Daum  v.  Conley,  27  Cok).  61,  noted  under  Byrne  y.  Alas, 
68  CaL  479. 

100  Cal.  345-347.    ESTATE  OF  WBRIN6ER. 

Executors  may  be  allowed  expenditures  for  placing  monument  at 
grave,  p.  347. 

See  note  to  Fletcher  v.  American  etc.  Co.  78  Am.  St  Rep.  183;  Wil- 
cox y.  Wilmington  City  Ry.  Co.,  2  Penne  (DeL)  167. 

100  Cal.  348-352.    ELECTRIC  L.  CO.  y.  SAN  BERNARDINO. 

"Street  Work"  defined,  p.  351. 

Approved  in  Mill  Valley  v.  House,  142  Cal.  700,  under  municipal 
improvement  act  of  1901,  city  of  sixth  class  may  issue  bonds  for  street 
work.  Distinguished  in  People  v.  Miles,  143  Cal.  638,  it  is  not  error 
to  state  to  jury  that  they  might  scrutinize  not  only  manner  of  witness 
on  stand,  his  relation  to  case,  but  also  "his  degree  of  intelligence.'' 

Miscellaneous. — Earl  v.  Bowen,  146  Cal.  750,  imder  Los  Angeles 
charter  signature  of  clerk  to  contract  for  city  printing  bef<M«  approval 
by  council  is  immaterial  where  they  had  authorized  it. 

100  Cal.  352-359.    PEOPLE  y.  WIE6ER. 

Obtaining  Goods  under  False  Pretenses  Is  predioable  of  misrepre- 
sentations as  to  solvency,  notwithstanding  honest  intent  to  pay  accord- 
ing to  contract,  p.  356. 
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To  same  effect  in  People  t.  Nesbitt,  102  Cal.  329,  sustaining  informa- 
tion. 

100  Cal.  367-369.    PEOPLB  y.  KINDLBBERGSR. 

Charge  on  Facts. — Court  should  make  no  statement  as  to  its  opinion 
on  weight  of  evidence,  p.  369. 

Cited  in  State  v.  Fisher,  23  Mont.  556,  reversing  conviction  accord- 
ingly. 

100  CaL  370-372.    PEOPLB  ▼.  HANBLET. 

Arson. — ^Information  need  not  allege  name  of  owner  of  building  if 
otherwise  sufficiently  identified,  p.  372. 

To  same  effect  in  People  v.  Geiger,  116  Cal.  442,  as  to  exact  loca- 
tion of  building,  in  information  for  burglary.  Cited  in  People  v.  Davis, 
135  CaL  164,  holding  pleading  and  proof  sufficient. 

100  Cal.  372-374.    THELIN  v.  STEWART. 

Order  Overmling  Demurrer  for  joinder  of  causes  will  be  presumed 
prejudicial  error  where  erroneous,  p.  374. 

Cited  in  Levy  v.  Noble,  135  Cal.  561,  but  holding  no  injury  shown. 
Distinguished  in  Alexander  v.  Central  etc.  Co.,  104  CaL  537,  where 
overruled  for  ambiguity. 

100  CaL  376-378.    Hf  RE  BER6IN. 

Letters  of  Administration  upon  will  probated  elsewhere  should  be 
granted  to  resident  devisee  thereunder,  p.  377. 

To  same  effect  in  Estate  of  Richardson,  120  CaL  346,  but  denying 
application  of  nominee  of  foreign  executor  as  against  local  public  ad- 
ministrator. Cited  in  Estate  of  Engle,  124  CaL  294,  preferring  resi- 
dent assignee  of  nonresident  heir  to  local  public  administrator;  Estate 
of  Coan,  132  CaL  403,  but  held  inapplicable  where  contesif  was  between 
brother  and  sister;  Estate  of  Brundage,  141  Cal.  541,  executor  of  wiU 
probated  in  foreign  state  has  no  right  to  nominate  an  administrator  as 
against  resident  son. 

100  CaL  379-391.    PEOPLE  y.  LANE. 

Homicide. — Evidence  of  distinct  offense  is  inadmissible  unless  clear 
connection  from  whioh  crime  inferable,  p.  383. 

To  same  effect  in  People  v.  Tucker,  104  Cal.  443,  as  to  such  crime 
committed  on  previous  day;  People  v.  Bidleman,  104  Cal.  613,  but  ad- 
mitting evidence  of  another  embezzlement  as  tending  to  show  intent. 
Cited  in  People  v.  Teixeira,  123  CaL  298,  noted  under  People  v.  Wong 
Ark,  96  Cal.  129;  Williams  v.  Casbeer,  126  Cal.  86,  noted  under  Lyon  v. 
Hancock,  35  Cal.  372;  People  v.  Hurley,  126  CaL  356,  holding  evidence 
improperly  admitted  in  bribery  case. 
Notes  CaL  Rep.— 279. 
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Criminal  Law— Intoxication.— Instructions  sustained,  p.  390. 
Cited  in  People  v.  Hill,  123  Cal.  49,  noted  under  People  v.  Belencia, 
21  Cal.  544. 

100  Cal.  391-400.    IN  RE  FLINT. 

Privileged  Communications. — Physician  of  testator  cannot  testify  as 
to  his  sanity  in  contest  brought  by  his  heirs,  although  these  waive  privi- 
lege, p.  995. 

To  same  effect  in  Emmons  v.  Barton,  109  Cal.  670,  applying  rule  to 
conversations  between  spouses,  under  similar  waiver;  and  see  Falk  v. 
Wittram,  120  Cal.  482,  65  Am.  St.  Rep.  185,  as  to  similar  evidence;  In 
re  MuUin,  110  Cal.  255,  but  admitting  evidence  of  testator's  attorney 
and  physician  in  will  contest,  when  they  were  subscribing  witnesses 
thereto;  Harrison  v.  Railway  Co.,  116  Cal.  167,  rejecting  evidence  of 
physician  as  to  probable  cause  of  death,  in  action  for  damages  therefor ; 
In  re  Redfield,  116  Cal.  644,  as  to  evidence  of  physician  on  sanity,  citing 
main  case,  also  (p.  643),  on  point  that  will  contest  is  subject  to  rules 
governing  civil  actions;  Estate  of  Nelson,  132  Cal.  187,  holding  evidence 
properly  excluded;  Winters  v.  Winters,  102  Iowa,  58,  63  Am.  St.  Rep. 
431,  permitting  examination  of  testator's  physician  in  will  contest. 

Wills— Undue  Influence. — ^Mistress  of  testator  is  not  allowed  to 
exercise  her  influence  on  its  execution  to  same  extent  as  wife,  p.  398. 

Overruled  aa  dictum  in  In  re  Ruffino,  116  GaL  816,  discussing  subject 
generally. 

Will  Contest  is  a  civil  action,  p.  400. 

Cited  in  Estate  of  Winslow,  128  Cal.  812,  but  held  inapplieahle  u  to 
question  of  appealability  of  probate  order. 

100  Cal.  400-408.    IN  RE  COUTS. 

Order  Setying  Probate  Account  is  conclusive  except  on  appeal,  as 
to  aU  except  those  under  disability,  p.  404. 

To  same  effect  in  Estate  of  Fernandez,  119  CaL  582,  as  to  payment 
of  claims  made  without  order  of  court.  Cited  in  Estate  of  Grant,  131 
Cal.  429,  noted  under  Estate  of  Stott,  52  Cal.  403. 

100  Cal.  408-413.    LOWE  t.  WOODS;  38  Am.  St.  Rep.  301. 

Agister's  Lien  is  not  created  when  horse  stabled  by  one  having  only 
qualified  possession  under  conditional  sale,  p.  410. 

To  same  effect  in  Shafer  v.  Lacy,  121  Cal.  579,  holding  void  a  pledge 
by  mere  bailee.  Cited  in  Van  Allen  v.  Francis,  123  Cal.  477,  on  point 
that  conditional  sales  are  sustained  in  this  state. 

100  Cal.  419-425.    PEOPLE  y.  COUNTY  OF  GLENN;  38  Am.  St.  Rep. 
305. 
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100  Cal.  429.    HENEE  y.  EUREKA  ETC.  ASSOCIATION. 

Pleading. — ^Induoement,  what  is,  p.  433. 

Approred  in  Gardner  y.  McWilliams,  42  Or.  17,  construing  matters 
in  answer  not  to  be  matters  of  inducement,  so  as  to  be  pleaded  under 
one  defense. 

100  Cal.  437-441.    PEOPLE  y.  CHTTEY  YONG  GIT. 

Information. — ^Defects  in  are  waived  by  failure  to  demur,  p.  438. 

Cited  in  People  y.  Rodley,  131  Cal.  260,  noted  under  People  y.  Swen- 
son,  49  Cal.  388;  People  v.  Richards,  136  Cal.  128,  as  to  information 
for  robbery. 

Information  for  Robbery  Need  not  Specify  Value  of  property,  p. 
439. 
Approyed  in  People  y.  Stevens,  141  QaI.  490,  following  rule. 

100  CaL  442-446.    COUNTY  OP  SAN  LUIS  OBISPO  y.  PETTIT. 

0fflcefl.-^iiretie8  on  Bond  of  county  treasurer  are  estopped  by  his 
receipt  to  auditor  from  denying  that  no  moneys  were  received,  p.  443. 

Distinguished  in  San  Luis  Obispo  y.  Famum,  108  Cal.  566,  holding 
payment  of  such  moneys  by  auditor  no  part  of  his  "ofllcial  duties" 
for  which  his  sureties  liable. 

100  Oil.  446-454.    COLLINS  y.  SCOTT. 

Homestead  on  community  property  passes  to  surviving  spooM  on 
death  of  the  other,  p.  451. 

Cited  in  Hardwick  v.  Black,  128  Oal.  674,  noted  under  Mawson  v. 
Mawson,  50  CaL  539;  Vandall  y.  Teague,  142  Cal.  474,  where  husband 
and  wife  jointly  mortgaged  homestead  on  community  property,  sur- 
viving wife  may  plead  limitations  in  bar  of  foreclosure. 

Defendant  Seeking  Relief  Against  Decree  for  fraud  must  show  good 
defense  on  merits,  p.  462. 

Approved  in  Parsons  v.  Weis,  144  Cal.  417,  upholding  sufficiency  of 
averments  of  meritorious  defense  to  action  in  petition  to  set  aside 
judgment  for  fraud  in  procuring  service  by  publication;  Bell  v.  Thomp- 
son, 147  Cal.  694,  applying  rule  in  action  to  annul  foreclosure  decree  for 
fraudulent  collusion  between  executor  as  defendant  in  foreclosure  and 
as  agent  for  mortgagee  plaintiff. 

Mortgage  Foreclosure. — Heirs  of  deceased  mortgagor  are  not  neces- 
sary codefendants  when  administrator  sued,  p.  452. 

To  same  effect  in  Finger  v.  McCaughey,  119  Cal.  61,  Dickey  v.  Gib- 
son, 121  Cal.  278,  Hearfield  v.  Bridges,  67  Fed.  Rep.  335,  and  75  Fed. 
Rep.  51,  52,  cited  under  Bayly  v.  Muehe,  65  Cal.  345.    Cited  in  Hibernia 
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etc  Soa  T.  Churchill,  128  CaL  635,  79  Am.  St.  Rep.  75,  noted  under 
Bayley  v.  Muehe,  65  Cal.  348.  Distinguished  in  Anrud  ▼.  Scandinavian 
etc.  Bank,  27  Wash.  22,  under  Ballinger's  Code,  section  4640,  in  fore- 
closure of  mortgage  given  by  ancestor,  heirs  are  indispensable  parties; 
Bell  ▼.  Thompson,  147  Cal.  692,  arguendo. 

Amended  Complaint  supersedes  original,  and  latter  thereafter  fills 
no  office  as  a  pleading,  p.  453. 

To  same  effect  in  Linott  ▼.  Rowland,  119  OaL  454,  holding  prior  de- 
fault vacated  thereby. 

100  Cal.  454-459.    KENTON  ▼.  WESTERN  UNION  TEL.  CO. 

Appeal. — ^Failure  to  award  damages  is  not  reversible  error  where  they 
would  not  entitle  plaintiff  to  costs,  p.  459. 

Cited  in  Heater  v.  Pearce,  59  Neb.  587,  but  ruling  aliter  when  costs 
would  be  awarded  or  substantial  rights  affected.  Distinguished  in  Von 
Schroeder  v.  Spreckles,  147  Cal.  187,  new  trial  will  be  granted  in  libel 
though  plaintiff  only  entitled  to  nominal  damages;  Arkley  v.  Union 
Sugar  Co.,  147  Cal.  199,  rule  is  inapplicable  in  action  for  damages  for 
wrongful  interference  with  plaintiff's  interest  in  quarry. 

100  Cal.  459-466.    PEOPLE  y.  WELLS. 

Misconduct  of  District  Attorney  in  continuously  asking  improper 
questions  is  reversible  error,  p.  461. 

To  same  effect  in  People  v.  Gordan,  103  Cal.  573,  but  holding  con- 
duct not  prejudicial;  and  People  v.  Ward,  106  Cal.  340,  and  People  v. 
Searcey,  121  Cal.  4,  ruling  similarly  on  facts;  and  People  v.  Ryan,  108 
Cal.  585,  also  ruling  similarly;  People  v.  Un  Dong,  106  Cal.  88, 
reversing  conviction  therefor.  Cited  in  People  v.  Valliere,  127  Cal.  66, 
noted  under  People  v.  Bowers,  79  Cal.  415;  People  v.  Derbert,  138  Cal. 
471,  noted  under  People  v.  Lee  Chuck,  78  Cal.  327;  Allen  v.  United 
States,  115  Fed.  13,  defendant  in  prosecution  for  robbery  cannot  be 
cross-examined  as  to  his  conduct  during  whole  life  merely  to  show  his 
habits  and  character  prior  to  alleged  offense.  Distinguished  in  People 
V.  Parry,  144  CaL  753,  holding  it  not  prejudicial  for  district  attorney 
in  argument  to  answer  question  put  to  him  with  reference  to  defend- 
ant's conviction  of  misdemeanor  where  court  instructed  jury  not  to 
consider  the  matter. 

Witness. — Impeachment  does  not  extend  to  evidence  of  specific  acts, 
p.  462. 

Cited  in  Estate  of  James,  124  Cal.  657,  noted  under  Hinkle  v.  Rail- 
road Co.,  55  Cal.  627;  People  v.  Crandall,  125  Gal.  135,  noted  under 
People  V.  Hamblin,  68  Cal.  101   (cf.  dissenting  opinion,  125  CaL  138). 

General  Citation.— In  re  Gattordi,  114  Fed.  340. 
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100  Cal.  466-478.    PEOPLE  ▼.  GALLAGHER. 

Embenlement. — ^Agent  is  estopped  from  asserting  that  money  re- 
ceived by  him  in  unauthorized  manner  was  not  reoeived  in  course  of 
emploTment,  p.  470. 

To  same  effect  in  People  y.  Royoe,  106  Cal.  188,  holding  treasurer  of 
association  liable  under  facts  stated.  CSted  in  In  re  Grin,  112  Fed.  800, 
holding  embezzlement  shown  in  extradition  proceedings;  State  v.  Hos- 
hor,  26  Wash.  649,  under  information  for  embezzlement  of  money, 
proof  that  defendant  was  intrusted  with  check  which  he  cashed  is  not 
Tariance. 

Cross-examination  of  Defendant  testifying  on  own  behalf  has  no 
greater  limitations  than  that  of  other  witnesses,  p.  476. 

To  same  effect  in  People  y.  Crowley,  100  Cal.  483,  sustaining  cross- 
examination;  and,  ruling  similarly,  People  y.  Gordsn,  103  Cal.  572, 
People  y.  Bidleman,  104  Cal.  616,  People  v.  Mayes,  113  Cal.  624,  People 
y.  Durrant,  116  Cal.  219,  and  People  y.  Dole,  122  Cal.  491,  490;  but  see 
People  y.  ArrighinI,  122  Cal.  126,  ruling  aliter  and  holding  examination 
improper.  CSted  in  People  y.  Westlake,  124  Cal.  459,  noted  under 
Santa  Ana  y.  Harlin,  99  Cal.  415;  Estate  of  Kasson,  127  Cal.  500,  noted 
under  People  y.  Benson,  52  Cal.  380;  People  y.  Bishop,  134  Cal.  687,  sus- 
taining cross-examination;  note  to  Eyans  y.  O'Connor,  75  Am.  St.  Rep. 
338;  People  y.  Buckley,  143  Cal.  389,  upholding  cross-examination  of 
defendant  as  to  his  conyiction  of  misdemeanors,  where  direct  examina- 
Uon  was  to  show  he  was  peaceful  and  had  not  been  adcused  of  crime. 

100  CbkL  478-484.    PEOPLE  y.  CROWLEY. 

Information  for  Robbery  must  allege  eyery  fact  essential  for  one  for 
kroeny,  p.  480. 

To  same  effect  in  People  y.  Ammerman,  118  Cal.  26,  holding  it  in- 
sufficient for  lack  of  allegation  as  to  ownership  of  property.  Cited  in 
State  y.  Rodgers,  21  Mont.  145,  on  point  that  larceny  is  necessarily 
included  in  robbery. 

Cross-examination  of  Defendant  testifying  on  own  behalf  must  be 
restricted  to  matters  brought  out  in  chief,  p.  481. 

To  same  effect  in  People  y.  Baird,  104  Cal.  464,  holding  cross-exam- 
ination improper  as  to  other  instrument  than  that  claimed  to  have 
been  forged.    See  note  75  Am.  St.  Rep.  338. 

Appeald — ^Insufficiency  of  Eyidence  cannot  be  ooneidered  unless  made 
a  ground  for  new  trial,  p.  483. 

To  same  effect  in  State  y.  Black,  15  Mont.  146,  holding  notice  of 
motion  insufficient  herein  under  looal  statutes. 
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100  Cal.  484-493.    MULCAHY  ▼.  BUCKLEY. 

Answer. — ^Denial  for  Want  of  Information  cannot  be  made  where 
matter  is  of  public  record,  p.  486. 

To  same  efTect  in  Mullally  v.  Townsend,  119  Cal.  54,  as  to  proceed- 
ings in  attachment  suit  in  same  county;  Thompson  v.  Skeen,  14  Utah, 
214,  as  to  proceedings  on  probate  of  will.  Cited  in  Gjerstadengen  v. 
Hartzell,  8  N.  Dak.  428,  as  to  such  denial  of  rendition  of  judgment 
against  defendant;  Weill  v.  Crittenden,  139  Cal.  490,  noted  und«r  Curtis 
V.  Richards,  9  Cal.  34. 

Mechanics'  Liens. — ^Attorney's  Fees  may  be  allowed  without  allega- 
tion in  complaint  as  to  reasonable  amount,  p.  490. 

To  same  eflfect  in  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  234,  Clancy  v. 
Plover,  107  Cal.  274,  cited  under  Rapp  v.  Gold  Co.,  74  Cal.  532.  Cited 
in  McNamara  v.  Oakland  etc.  Assn.,  131  OaL  347,  noted  under  Oar- 
riere  v.  Mintum,  5  Cal.  435. 

100  Cal.  493-496.    LOVEREN  y.  LOVBRSN. 

Alimony  cannot  include  allowance  for  payment  of  past  expenses, 
except  where  necessary  for  future  proceedings,  p.  496. 

To  same  effect  in  Lacey  y.  Laoey,  108  Oal.  46,  as  to  allowance  in 
final  judgment  for  past  services  of  attorney.  Oited  in  McKay  v.  Mc- 
Kay, 125  Cal.  72,  as  to  allowance  for  past  support  of  children;  Schuster 
V.  Schuster,  84  Minn.  406,  on  point  that  order  allowing  fees  is  appeal- 
able. Distinguished  in  Gay  y.  Gay,  146  CaL  242,  upholding  allowance 
of  lump  sum  in  advance. 

100  Oal.  600-504.    PORTER  y.  ARROWHEAD  RESERVOIR  CO. 

Breach  of  Contract. — Quantum  Meruit  will  lie  upon  nonpayment  of 
instalment  of  contract  price  when  due,  p.  503. 

To  same  effect  in  Golden  Gate  etc.  Co.  v.  Sahrbacher,  105  Oal.  116, 
but  denying  right  of  action  where  contractor  has  not  performed  his 
work  at  time  of  such  breach  and  of  his  rescission  therefor;  San  Fran- 
cisco Bridge  Co.  v.  Dumbarton  etc.  Co.,  119  CaL  275,  sustaining  such 
recovery  under  facts.  Approved  in  Jenkins  v.  Jensen,  24  Utah,  126, 
where  administrator  neglected  to  sue  to  recover  realty  within  time 
prescribed  oy  statute,  heir  also  barred,  though  he  was  minor,  when 
action  accrued  in  favor  of  administrator. 

100  Oal.  505-511.    PATCHETT  y.  PACIFIC  COAST  ETC.  CO. 

Statute  of  Limitations. — Cestui  que  trust,  although  a  minor,  is  barred 
if  trustee  is  barred,  p.  510. 

To  same  effect  in  Lloyd  y.  Ball,  77  Fed.  Rep.  368,  on  point  that  heirs 
are  estopped  by  judgment  against  ancestor's  administrator;  and  Dennis 
y.  Bint,  122  Cal.  44,  holding  heirs  barred  by  bar  of  administrator. 
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100  CaL  511-514.    MURRAY  y.  GLEESON. 

Action  may  be  Difimiased  for  want  of  diligence  in  serving  summons, 
p.  512. 

To  same  effect  in  First  Nat.  Bank  t.  Nason,  115  OaL  628,  sustaining 
dismissal  for  want  of  prosecution. 

100  Gal.  614-525.    WILSON  y.  SAMUEL& 

Composition  Agreement — Consideration. — ^Mutual  agreements  of  sign- 
ers is  suffieient  as,  p.  520. 
Cited  in  Schroeder  v.  Pissis,  128  Cal.  214,  as  to  similar  agreement. 

100  Cal.  525-536.    COUNTY  OF  LOS  ANGELES  v.  LANKERSHIM. 

Amendment  of  Findings  is  improper  after  entry  of  judgment,  p.  532. 

To  same  ^ect  in  Knowlton  y.  Mackenzie,  110  Cal.  187,  as  to  modifi- 
cation of  judgment  from  findings  as  made,  and  holding  consent  thereto 
not  ehown;  Ayers  y.  Burr,  132  Cal.  127,  and  Fountain  W.  Co.  v.  Dough- 
erty, 134  Cal.  377,  as  to  new  finding  after  entry  of  judgment;  Clawson 
y.  Wallace,  16  Utah,  308,  as  to  such  filing  of  additional  findings. 

Officers. — County  Treasurer  is  not  liable  for  payment  of  apparently 
genuine  auditor's  warrant,  because  drawn  for  illegal  demand,  when  he 
has  no  knowledge  or  notice  thereof,  p.  630. 

To  same  effect  in  Ventura  y.  Clay,  114  Cal.  244,  245,  but  ruling  aliter 
when  inyalddity  of  claim  shown  on  face  of  warrant;  School  District 
y.  Lambert,  28  Oreg.  224,  but  holding  it  treasurer's  duty  to  contest 
payment  when  haying  notice  of  alleged  inyalidity. 

100  CaL  537-542.    PEOPLE  t.  SHORB;  38  Am.  St.  Rep.  310. 

Offices. — ^Vacancy  is  created  ipso  facto  by  incumbent's  unauthorized 
absence  from  state,  p.  539. 

To  same  effect  in  Lorbeer  y.  Hutchinson,  111  Cal.  273,  as  to  effect  of 
failure  to  qualify;  and  State  y.  Lansing,  46  Neb.  527,  on  same  point, 
under  local  statutes.  Cited  in  Estate  of  Craigie,  24  Mont.  42,  noted 
under  People  y.  Perkins,  85  Cal.  509. 

100  CaL  543547.    STEWART  y.  SUPERIOR  COURT. 

Appeal. — ^Mandatory  Injunction  is  continued  in  force  by  appeal  from 
order  dissolying  it,  p.  547. 

To  same  effect  in  Schwarz  y.  Superior  Court,  111  CcJ.  Ill,  and  Fos- 
ter y.  Superior  Court,  115  Cal.  285,  cited  under  Dewey  y.  Superior 
Court,  81  CaL  68.  Cited  in  Mark  y.  Superior  Court,  129  Cal.  7,  noted 
under  Dewey  y.  Superior  Court,  81  Cal.  64;  Maloney  y.  King,  26  Mont. 
489,  pending  appeal  from  injunction  pendente  lite,  restraining  appel- 
lant from  mining  in  part  of  lode  claim  of  which  they  were  in  possession, 
supreme  court  will  not  suspend  injunction;  State  v.  Superior  Court, 
28  Wash.  408,  on  appeal  from  order  awarding  temporary  mandatory 
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injunction,  commanding  corporate  officer  to  deliver  property  belonging 
to  office  to  another,  order  may  be  superseded. 

100  Oal.  547-553.    McCANN  t.  PENNIE. 

General  Demnrrer  should  be  overruled  where  part  of  cause  of  action 
is  sufficiently  alleged,  p.  551. 

Cited  in  Etchas  v.  Orena,  127  Cal.  591,  noted  under  Fleming  y.  Al- 
beck,  67  Cal.  227. 

Adminittrator  must  complete  decedent's  contract  when  possible,  p.  661. 
See  note  to  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  200. 

100  Cal.  664-671.    STEVENS  ▼.  SAN  FRANCISCO  ETC.  CO. 

Fellow  Servantt  include  engineer  and  fireman  of  steamer,  although 
former  had  poiwer  to  employ  and  discharge  such  servants,  p.  566. 

To  same  effect  in  Noyes  v.  Wood,  102  Cal.  392,  as  to  fireman  and 
laborer;  and  see  Crane  v.  Railway  Co.,  93  Wis.  495,  following  main 
case  as  to  fact  of  negligence  of  such  engineer,  and  holding  looomotiY* 
engineer  not  negligent  under  circumstances. 

100  CaL  671.    PEOPLE  ▼.  CORONADO. 

Cities— Bonndaries.— Act  for  changing  (Stats.  1889,  p.  366)  is  oonsti- 
tutional,  p.  572. 
Cited  in  People  v.  City  of  Oakland,  123  Cal.  606,  as  to  same  act. 

100  Cal.  576-578.    SUTTON  y.  SYMONS. 

Motion  for  New  Trial  will  be  denied  when  statement  stricken  from 
files,  p.  577. 

To  same  effect  in  Symons  v.  Bunnell,  101  Cal.  224.  Cited  in  Machado 
V.  Kinney,  135  Cal.  355,  noted  under  Budd  v.  Drais,  50  Cal.  120. 

Appeal. — Order  striking  out  new  trial  statement  is  appealable,  p.  577. 

Cited  in  Beach  v.  Spokane  etc.  Co.,  25  Mont.  368,  noted  under  Calder- 
wood  V.  Peyser,  42  Cal.  110. 

100  Cal.  578-590.    WHEELOCK  y.  GODFREY. 

Witness-— 'Intimate  Acquaintance."— Question  whether  witness  is 
such  is  addressed  to  discretion  of  trial  court,  p.  584. 

To  same  effect  in  In  re  Wax,  106  Cal.  351,  sustaining  admission  of 
evidence,  under  facts.  Cited  in  Estate  of  Keegan,  139  Cal.  126,  sustain- 
ing admission  of  evidence,  under  facts;  Estate  of  McKenna,  143  Ckl. 
584,  applying  principle  in  will  contest;  People  v.  Manoogian,  141  Cal. 
598,  applying  rule  in  prosecution  for  murder. 

Appeal. — ^Errors  wUl  not  be  considered  imless  specifically  stated  in 
briefs,  p.  589. 

Cited  in  People  v.  Glase,  18&  Cal.  163,  noted  under  West  y.  Crawford, 
80  Cal.  33. 
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100  OaL  590-591.    BANE  OF  ITKIAH  ▼.  PBTALUMA  SAV.  BANE. 
Recording  Act — Conveyanoe  is  valid  without  recording,  p.  690. 
Cited  in  Commercial  Bank  v.  fVitchard,  126  CaL  604,  as  to  mort- 
gage- 
Same.— Unrecorded  Mortgage  is  valid  exoept  as  stated  in  statute,  p. 
590. 

Cited  in  Farmer's  etc  Banlc  ▼.  Purdy,  130  Cal.  458,  noted  under 
Wamock  ▼.  Harlow,  96  OsL  306;  Murphy  y.  Plankinton  Bank,  13  S. 
Dak.  509,  sustaining  it  as  against  attaching  creditor,  not  a  ''purchaser^ 
within  the  act. 

100  Oil.  592-593.    HOUSE  t.  METER. 

Pleading.— Negligence  of  defendant  may  be  alleged  generally,  p.  593. 

To  same  effect  in  Cunningham  y.  Railway  Co.,  115  Cal.  566,  holding 
such  complaint  not  uncertain;  and  Omaha  etc.  Co.  v.  Wright,  49  Neb. 
458,  also  discussing  admissibility  of  evidence  under  such  complaint. 
Cited  in  Peters  v.  McKay,  136  Cal.  75,  sustaining  complaint  im  action 
for  injuries  caused  by  derailment  of  car. 

Negligence  is  not  a  legal  conclusion,  p.  593. 

To  same  effect  in  Herbert  v.  S.  P.  Co.,  121  OaL  229,  on  point  that 
contributory  negligence  is  questi<m  of  fact  when  evidence  conflicting, 
but  holding  it  shown  under  circumstances  stated.  Cited  in  Wahlgren 
T.  Railway  Co.,  132  Cal.  663,  noted  under  Femandes  v.  Raibroad  Co., 
52  Cal.  45. 

Contributory  Negligence  is  matter  of  defense,  p.  593. 
Cited  in  Sdmeider  v.  Railway  Co.,  134  Cal.  487,  noted  under  Robin- 
son V.  Railroad  Co.,  48  OaL  426. 

100  (M.  593-606.  IN  RE  LUX.  S.  C,  100  CaL  606,  607;  114  CaL  at 
pp.  77,  80,  81;  114  CaL  at  p.  90;  and  see  MILLER  v.  LUX,  100  CaL 
609. 

Family  Allowance. — ^Provisions  of  statutes  are  express  and  manda- 
tory, p.  603. 

To  same  effect  in  In  re  Welch,  106  Cal.  432,  433,  holding  wife's  right 
not  barred  by  delay  in  asserting  it;  In  re  Phillips'  Estate,  18  Mont. 
317,  holding  her  entitled  thereto  irrespective  of  her  possession  of  priv- 
ate means,  and  on  same  point  Griesemer  v.  Boyer,  13  Wash.  176. 

Family  Allowance  Terminates  at  return  of  inventory,  when  not  ex- 
pressly then  continued  in  force,  p.  598. 

To  same  effect  in  Crew  v.  Pratt,  119  CaL  137,  discussing  effect  of 
order  therefor  **until  further  order"  of  court.  Approved  in  Estate  of 
Bell,  142  CaL  100,  temporary  family  allowance  made  prior  to  return 
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of  inventory  terminates  on  its  return,  though  made  "until  further  order 
of  this  court." 

Family  Allowance. — Statute  as  to  is  mandatory,  p.  603. 
Cited  in  Estate  of  Gorkow,  20  Wash.  573,  noted  under  Estate  9i 
Moore,  57  Cal.  437. 

100  Cal.  606-608.    IN  RE  LUX. 

Family  Allowance. — ^Executors  may  make  payments  in  advance  of 
order,  subject  to  being  charged  for  any  excess  over  allowance  when 
made,  p.  608. 

To  same  effect  in  In  re  Lux,  114  Cal.  90,  discussing  settlement  of 
account  in  main  case;  Crew  v.  Pratt,  119  CaL  138,  but  holding  settle- 
ment of  account  showing  such  payments  conclusive  unless  appealed 
from. 

100  CaL  609-617.    MILLER  v.  LUX. 

Order  Settling  Probate  Account  ia  in  effect  .i  judgment,  lyu^  findings 
need  not  be  filed,  p.  613. 

To  same  effect  on  each  point  in  In  re  Levinson,  108  Cal.  454,  455, 
but  allowing  review  of  evidence,  although  appeal  not  taken  witlun 
sixty  days  from  entry;  Lyons  v.  Marcher,  119  CaL  382,  holding  findings 
unnecessary  in  supplemental  procee(fings.  Cited  in  Estate  of  Walker, 
125  CaL  249,  73  Am.  St.  Rep.  46,  discussing  liability  of  sureties  on  bond; 
In  re  Clarke,  125  Cal.  394,  and  Estate  of  Adams,  131  CaL  420  (quoted 
in  Estate  of  Schandowney,  133  CaL  394),  on  point  that  findings  form 
part  of  judgment-roll  when  filed;  Estate  of  Adams,  128  CaL  388,  noted 
under  In  re  Sanderson,  74  Cal.  216. 

Executor  is  Chargeable  with  compound  interest  on  estate  funds  used 
by  him  personally,  p.  615. 

Cited  in  Estate  of  Hamilton,  139  Cal.  672,  noted  under  Estate  of 
Stott,  52  CaL  403;  Scheib  v.  Thompson,  23  Utah,  567,  when  guardian, 
without  authority  of  court,  bought  land  which  depreciated  in  value 
before  ward  attained  majority,  ward  may  recover  of  guardian  amount 
invested  with  compound  interest. 

Appeal  from  Order  will  not  be  considered  unless  papers  are  duly 
authenticated,  p.  612. 

Cited  in  San  Diego  Bank  v.  Goodsell,  137  Cal.  423,  noted  under  Herr- 
lich  V.  McDonald,  80  CaL  472;  People  v.  Ward,  145  Cal.  738,  where  de- 
fendant moved  court  when  prosecution  rested,  to  instruct  jury  to  ac 
quit,  and  excepted  to  ruling  denying  motion,  sufficiency  of  evi- 
dence may  be  reviewed  on  appeal  from  judgment  on  bill  of  ex 
ceptions  in  relation  to  such  ruling;  People  v.  Terrill,  131  CaL  114,  on 
appeal  by  people  from  order  granting  motion  to  set  aside  information 
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for  want  of  kgal  commitment,  in  absence  of  bill  of  exceptions,  mere 
printing  in  record  of  testimony  taken  at  preliminary  examination  can- 
not be  considered. 

Family  Allowance. — ^Ezecutors  should  be  credited  with  amounts  or- 
dered paid  by  court,  as  offset  to  charges  against  them  for  payments 
before  such  order,  p.  617. 

To  same  effect  in  Crew  v.  Pratt,  119  Cal.  138,  as  to  erroneous  pay- 
ments under  order,  and  holding  decree  settling  accounts  conclusive 
except  on  appeal;  and,  on  same  points.  Estate  of  Fernandez,  119  CaL 
682,  683,  applying  rule  to  payment  of  debts  without  order. 

100  Cal.  617-622.    DOLBEES  v.  LIVINGSTON. 

Estoppel  in  Pais  may  result  from  tacit  encouragement  by  which 
other  party  prejudicially  changed  his  position,  p.  622. 

To  same  effect  in  Carpy  v.  Dowdell,  115  Cal.  687,  holding  owner  of 
chattel  mortgage  estopped  by  facte  from  relying  upon  or  foreclosing 
it;  Freiermuth  v.  Steigleman,  130  Cal.  395,  noted  under  Tartar  y.  Hall, 
8  Cal.  263;  Nicholson  v.  Randall  etc.  Co.,  130  CaL  539,  noted  under 
Scott  V.  Jackson,  89  CaL  268;  Witty  v.  S.  P.  Oo^  76  Fed.  Bep.  222, 
holding  person  estopped  by  disclaimer. 

100  CaL  623-626.    TREAT  ▼.  DORMAN. 

Mortgage  of  Realty  with  "rents,"  issues  and  profits"  ooyers  crops 
growing  thereon,  as  between  parties,  p.  626. 

To  same  effect  in  Simpson  t.  Ferguson,  112  Cal.  188,  189,  191,  63 
Am.  St.  Rep.  206,  206,  but  holding  such  mortgage  invalid  as  chattel 
mortgage  as  to  subsequent  proper  chattel  mortgage  of  then  growing 
crop. 

100  Cal.  626-635.    PRIEST  ▼.  BROWN.    8.  C.  see  BROWN  y.  CAMP- 
BELL, 110  CaL  647. 

Fraudulent  Conyeyance. — ^Preference  of  certain  creditors  by  deed  to 
third  person  is  valid,  except  as  against  assignee  in  insolvency,  p.  634. 

To  same  effect  in  Sabichi  v.  Chase,  108  Cal.  87,  on  point  that  every 
such  transfer  in  trust  is  not  assignment  for  benefit  of  creditors;  Van 
Sickle  v.  Wells  etc,  Co.,  105  Fed.  24,  noted  under  Cohen  v.  Knox,  90 
Cal.  266;  Heath  v.  Wilson,  139  Cal.  367,  noted  under  Dana  v.  Stanford, 
10  Cal.  278;  Tudor  v.  De  Long,  18  Mont.  501,  as  to  conveyance  to  grant- 
or's surety  for  his  indemnification  and  on  assumption  of  payment  of 
other  creditors;  Jolly  v.  Kyle,  27  Oreg.  101,  discussing  general  subject 
of  preference  of  creditors;  Henderson  v.  Adams,  15  Utah,  42,  sustain- 
ing similar  transaction,  under  facts  stated. 

Appeal. — ^Findings  will  be  sustained  on  conflict  of  evidenoe,  although 
latter  waa  by  depositions,  p.  636. 
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To  same  effect  in  Knox  ▼.  Moses,  104  Gal.  506,  when  cause  heard  on 
testimony  in  other  causes ;  Sheehan  ▼.  Osbom,  138  Cal.  516,  noted  under 
Porrier  v.  Gravel,  88  Cal.  79. 

100  Cal.  635-647.    BSOWN  t.  CAMPBBLL;  88  Am.  St  Rep.  314;  and 
see  110  CaL  647. 

Sendee  by  Pnblication  is  effectual  as  to  personal  judgment  to  extent 
of  property  seized  in  suit  in  which  made,  p.  641. 

To  same  effect  in  Murray  y.  Murray,  115  Gal.  276,  56  Am.  St.  Rep. 
103,  sustaining  such  service  in  connection  with  appointment  of  receiver. 
Note  citations:  Griffith  v.  Harvester  Co.,  54  Am.  St.  Rep.  579,  on  gen- 
eral subject 

Continuance  is  grantable  by  reason  of  pendency  of  anotlier  action  as 
yet  undetermined,  p.  647. 

ated  in  Smith  v.  Smith,  134  CaL  120,  noted  under  Rose  t.  Superior 
Court,  65  Gal.  570. 

Judgment  is  not  a  bar  while  action  is  yet  pending  under  Code  of 
Civil  Procedure,  section  1049,  p.  646. 

Cited  in  Feeney  t.  Hinckley,  134  Cal.  469,  86  Am.  St.  Rep.  292,  noted 
under  HilU  v.  Sherwood,  33  Cal.  474;  Cook  v.  Ceas,  143  Cal.  227,  action 
on  guardian's  bond  after  order  settling  guardian's  account  is  premature 
before  time  for  appeal  therefrom. 

Creditor's  Bill. — Statute  of  limitations  begins  to  run  only  from  time 
that  judgment  against  debtor  is  obtained,  p.  644. 

Cited  in  Rose  v.  Dunklee,  12  Colo.  App.  417,  noted  under  Ohm  v. 
Superior  Court,  85  Cal.  545;  Finch  v.  Kent,  24  Mont.  217,  construing 
local  statute. 

Miscellaneous. — Knox  y.  Moses,  104  CaL  505,  miscited  for  preceding 
case. 

100  Cal.  664-672.    PEOPLE  v.  MONROE;  38  Am.  St.  Rep.  323. 

Forgery  may  be  made  of  instrument  void  as  against  public  policy, 
p.  666. 

To  same  effect  in  People  v.  Leonard,  103  Cal.  203,  as  to  false  entries 
in  books  of  bank,  and  sustaining  indictment  therefor;  People  v.  James, 
110  Cal.  158,  fui  to  order  for  delivery  of  liquor  to  Indians;  State  v. 
Brett,  16  Mont.  370,  as  to  city  warrant  ultra  vires;  but  see  People  v. 
Wong  Sam,  117  CaL  30,  ruling  aliter  as  to  letter  to  collector  of  cus- 
toms to  affect  his  decision  in  matter  pending  before  him;  People  v. 
McGlade,  139  CaL  60,  as  to  treasury  warrant;  Santolini  v.  State,  6 
Wyo.  119,  71  Am.  St.  Rep.  910,  as  to  unindorsed  bank  check;  dissent- 
ing opinion  Caffey  v.  State,  36  Tex.  Cr.  Rep.  205,  61  Am.  St.  Rep.  846, 
main  opinion  holding  no  forgery  committed  when  instrument  void  on 
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face.    Note  citations:  People  v.  Baker,  38  Am.  St.  Bep.  270,  and  State 
y.  Evans,  48  Id.  705,  on  general  subject. 

100  Cal.  672-683.    SCHMIDT  v.  BRIEG. 

Trademarks.— Fraudulent  Imitation  of  label  is  actionable,  although 
this  is  not  proper  subject  of  trademark,  p.  679. 

To  same  effect  in  Spieker  v.  Lash,  102  Cal.  44,  Weinstock  etc.  Co.  t. 
Marks,  109  Cal.  536,  50  Am.  St.  Rep.  61,  cited  under  Pierce  v.  Guitard, 
68  Cal.  71.  Cited  in  Duke  v.  Cleaver,  19  Tex.  Civ.  App.  222,  noted 
under  Pierce  v.  Guittard,  68  Cal.  71. 

Trademarks  cannot  include  names  merely  generic,  but  may  be  used 
to  denote  quality,  p.  678. 

Cited  in  California  etc.  Co.  v.  Putnam,  66  Fed.  Rep.  754,  denying 
injunction  for  infringement  where  name  used  waa  a  deoeptaon  as  to 
ingredients  of  mixture  so  labeled. 


TOIiUME  CI. 


101  Oal.  1-9.    DUFF  ▼.  DUFF.    S.  G.  see  RANDALL  ▼.  DUFF,  101  Ckl. 
82. 

New  Trial  may  be  ordered  by  trial  court  on  single  issue,  p.  4. 

To  same  effect  in  Mountain  etc.  Go.  ▼.  Bryan,  111  Gal.  38,  but  holding 
order  therefor  defective.  Gited  in  Flinn  y.  Mowry,  131  GaL  488,  as  to 
new  trial  on  portion  of  the  issues. 

101  Gal.  10-16.    PATNE  ▼.  ENGLISH. 

Streets. — ^Boundaries  are  to  be  ascertained  by  actual  opening  and  use 
as  street,  p.  14. 

To  same  effect  in  Oglesby  v.  Santa  Barbara,  110  GaL  117,  discussing 
conflict  between  surveys  of  street. 

101  Oal.  15-26.    WXTLZEN  v.  BOASD  OF  SUPEKVISOKS;  40  Am.  St. 
Rep.  17. 

Certiorari  will  not  lie  as  to  purely  legislative  actions  of  inferior  tribu- 
nal or  board,  p.  18. 

Approved  in  Adelman  v.  Pierce,  6  Idaho,  298,  certiorari  does  not  lie 
to  review  action  of  city  council  in  letting  street  paving  contract; 
Seattle  etc.  R.  R.  Go.  v.  Bellingham  Bay  etc.  R.  R.,  29  Wash.  404,  supreme 
court  cannot  issue  certiorari  to  review  determination  by  superior  court 
of  question  of  public  use  in  condemnation  proceedings;  Glide  v.  Su- 
perior Court,  147  Gal.  26,  prohibition  lies  to  prevent  superior  court  from 
proceeding  with  trial  of  suit  to  enjoin  supervisors  from  acting  on 
petition  to  orgamze  reclamation  district.    See  note  40  Am.  St.  Rep.  696. 

Taxation.— '^ue  Process  of  Law"  defined  with  reference  thereto  and 
to  judicial  proceedings,  p.  20. 

Gited  in  State  v.  Sponagle,  46  W.  Va.  423,  holding  tax  proceedings  had 
under  due  process.    See  note  41  Am.  St.  Rep.  338. 

Highway*— Condemnation. — ^Whether  and  what  lands  should  be  taken 
Cor  is  a  political  and  legislative  question,  p.  21. 
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CSted  m  Gonnty  of  San  Mateo  v.  Gobum,  130  Cal.  635,  holding  de- 
termination of  Bupervisors  not  subject  to  collateral  attack. 

101  GaL  26-31.    SENNA  v.  CENTRAL  PACIFIC  R.  R.  CO. 

Contributory  Negligence.— Person  walking  on  railroad  track  is  guilty 
of,  when  not  vigilant  in  looking  out  for  approaching  trains,  p.  29. 

To  same  effect  in  Everett  v.  Railway  Co..  116  OaL  123,  as  to  rider  of 
bicycle  on  electric  road  track. 

Contiibutory  Negligence  is  question  of  law,  when  facts  undisputed, 
p.  31. 

To  same  effect  in  S.  P.  Go.  v.  Johnson,  64  Fed.  Rep.  d57,  holding 
motion  to  direct  verdict  for  defendant  denied  improperly. 

101  Gal.  32-36.    GOULD  v.  STAFFORD. 

Amendment  of  Pleading  may  be  allowed  on  remand  after  reversal, 
p.  33. 

To  same  effect  in  Heidt  v.  Minor,  113  Gal.  388,  as  to  complaint. 

Water. — ^Riparian  Owner  is  not  liable  for  unlawful  diversion  by  his 
tenants,  p.  36. 

Cited  in  Roeder  v.  Stein,  23  Nev.  96,  on  point  that  appropriator  can  use 
only  amount  of  water  actually  needed  by  him. 

101   Gal.  37-41.     PARKE  AND  LACY  CO.  ▼.  WHITS  RIVER  ETC. 
CO.  S.  G.  see  110  Gal.  658,  664. 

Conditional  Sale. — Contract  for  is  not  a  lease,  although  so  named,  p. 
39. 

To  same  effect  in  Stockton  etc.  Soc  v.  Purvis,  112  Gal.  239,  63  Am. 
St.  Rep.  212,  discussing  constniction  of  contracts  according  to  intention. 
Cited  in  Van  Allen  v.  Francis,  123  Gal.  480,  holding  contract  one  of  con- 
ditional sale.  Note  citations:  Andrews  Co.  v.  Bank,  46  Am.  St.  Rep. 
296,  on  general  subject. 

Conditional  Sale. — Seller  is  Estopped  by  suit  to  recover  purchase  money 
from  recovering  back  property  for  breach  of  conditions  of  contract, 
p.  40. 

To  same  effect  in  Holt  etc.  Go.  v.  Ewing,  109  Gal.  366  (cited  at  50  Am. 
St.  Rep.  41),  holding  seller  barred  by  presenting  claim  for  purchase  price 
against  estate  of  deceased  purchaser.  Gited  in  Smith  v.  Barber,  153 
Ind.  328,  holding  vendor  estopped  from  demanding  possession.  Distin- 
guished in  Matteson  v.  Equitable  M.  etc.  Go.,  143  Gal.  437,  where  quartz- 
mill  and  appurtenances  were  sold  and  erected  on  purchaser's  mine  under 
contract  that  they  were  to  be  considered  as  personalty,  with  right  in 
vendor  to  remove  same  in  case  of  default  payment,  on  default  vendor 
could  remove  mill  and  sell  it  and  sue  purchaser  for  deficiency. 

Genezal  Citation.— Turk  v.  Gamahan,  25  Ind.  App.  128. 
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101  Cal.  42-69.    NATOMA  ETC.  CO.  ▼.  HANCOCK. 

Water. — ^Piior  Appropxiator  must  use  all  reasonable  diligence  to  pre- 
vent waste  of  surplus  beyond  his  appropriation,  p.  51. 

To  same  effect  in  Boeder  v.  Stein,  23  Nev.  96,  denying  his  right  to 
change  methods  of  use  to  prejudice  of  accrued  subsequent  rights. 

101  Cal.  70-81.    SAN  JOAQUIN  £TC.  CO.  ▼.  BEECHSR. 

Subscriber  for  Stock  is  liable  therefor  to  corporation  when  formed, 
p.  79. 

To  same  effect  in  Marysville  etc.  Co.  v.  Johnson,  109  Cal.  195,  50  Am. 
St.  Rep.  35,  but  holding  him  released  by  change  in  objects  without  his 
consent.  Cited  in  Tulare  etc.  Bank  v.  Talbot,  131  Cal.  49,  holding 
promoter  with  whom  subscription  was  made  to  be  agent  for  corporation 
when  formed;  Garretson  v.  Pacific  Crude  Oil  Co.  146  Cal.  188,  fact  that 
shares  for  property  transferred  to  corporation  in  exchange  were  not  is- 
sued tin  after  other  shares  had  been  issued,  is  immaterial. 

101  Cal.  82-88.     RANDALL  v.  DUFF.     8.  a  104  CU.  127,  48  Am.  St. 
Rep.  80;  107  CaL  88,  84. 

Redenq>tion  from  Mortgage.— Interest  is  allowable  when  no  speciflc 
tender  is  made,  sufficient  to  stop  it,  p.  88. 

To  same  effect  in  Sanford  ▼.  Savings  etc  Society,  80  Fed.  Rep.  64, 
further  holding  tender  not  excused  under  faets. 

101  CaL  89.    COOK  T.  FOWLER. 

Certificate  of  Partnership.— Objection  as  to  nonfiling  cannot  be  first 
raised  on  appeal,  p.  90. 

Cited  in  Quan  Wye  v.  Chin  Un  Hee,  123  OaL  186,  noted  under  Phillips 
▼.  Goldtree,  74  CaL  161. 

101  CaL  90-106.    BURBAKK  ▼.  DSNNia 

Corporation. — ^Frand  of  Promoters  upon  it  entitles  it  either  to  set  aside 
transactions  or  to  recover  promoter's  secret  profits;  and  directors  cannot 
waive  its  rights  by  ratification,  p.  102. 

To  same  effect  on  first  point  in  Buena  Vista  etc.  Co.  v.  Tuohy,  107  CaL 
264,  discussing  election  of  remedies  by  defrauded  party;  Blood  v.  La 
Serena  etc  Co.,  113  Cal.  236,  applying  rule  to  rights  against  real  estate 
broker  where  corporate  promoter.  Cited  in  Blood  v.  La  Serena  etc.  Co., 
134  CaL  371,  noted  under  Ex-Mission  etc.  Co.  v.  Flash,  97  Cal.  610; 
Hayward  v.  Leeson,  176  Mass.  318,  and  Yoiser  v.  United  States  etc. 
Co.,  107  Fed.  348,  sustaining  right  of  corporation  to  set  aside  promoter's 
issue  of  stock  when  in  fraud  of  other  subscribers;  on  second  point  see 
note  to  Christian  etc.  Assn.  v.  Walton,  69  Am.  St.  Rep.  640. 
Notes  CaL  Rep.— 280. 
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Evidence — Deposition. — ^Reporter  may  read  notes  to  refresh  recollection 
of  deposition  when  unsigned,  p.  104. 

Cited  in  People  v.  Sexton,  132  Cal.  39,  as  to  evidence  before  grand 
jury. 

101  Oil.  107-112.    WATTERSON  v.  SALDUN6EHERS. 

Water. — ^Prior  Appropriation  is  effective  if  completed,  notwithstand- 
ing noncompliance  with  code  provisions,  p.  112. 

To  same  effect  in  Murray  v.  Tingley,  20  Mont.  269,  and  note  60  Am. 
St.  Rep.  800,  cited  tmder  Wells  v.  Mantes,  99  Cal.  583. 

101  Cal.  115-117.    HOWELL  y.  HOWELL. 

Dismissal  of  Appeal  will  be  denied  when  motion  involves  oonsideration 
of  case  on  merits^  p.  117. 

To  same  effect  in  Randall  v.  Duff,  104  Oal.  127,  43  Am.  St.  Rep.  80, 
and  S.  C.  105  Cal.  272,  where  based  on  ground  that  appeal  was  frivolous. 
Cited  in  Jarman  v.  Rea,  129  Cal.  160,  where  motion  based  on  insufficiency 
of  record. 

101  Cal.  118-122.    LEE  ▼.  SOUTHERlf  PACIFIC  R.  R.  CO. 

Verdict— Exoesfliye  Damages  will  not  cause  new  trial,  unleas  ap- 
parently given  under  influence  of  passion  or  prejudice,  p.  121. 

To  same  effect  in  Howland  v.  Railway  Co.,  110  CaL  523,  sustaining 
verdict  for  ten  thousand  dollars  for  injuries  from  car  collisions.  Cited 
in  Doolin  v.  Omnibus  etc.  Co.,  125  Cal.  145,  noted  under  Townsend  v. 
Briggs,  88  Cal.  230;  Roche  v.  Redington,  125  Cal.  177,  sustaining  four 
thousand  dollar  verdict  for  broken  leg;  Sherwood  v.  Kyle,  125  Cal. 
654,  on  point  that  court  may  make  order  denying  new  trial  conditioned 
on  remission  of  part  of  verdict. 

Defective  Machinery. — ^Master  is  liable,  unless  employee  knew  defect 
and  also  danger  arising  therefrom,  p.  122. 

To  same  effect  in  Mangum  v.  Mining  Co.,  15  Utah,  548,  sustaining  re* 
covery  by  plaintiff  under  facts. 

101  Cal.  125-131.     WEIR  ▼.  MEAD;  40  Am.  St.  Rep.  46. 

Executor's  Bond. — Sureties  are  not  liable  when  not  signed  by  principal, 
and  in  form  it  is  joint  as  to  principal  and  sureties,  and  several  only  as 
to  the  latter,  p.  128. 

Distinguished  in  Kenck  v.  Parchen,  22  Mont.  524,  noted  under  Kurte 
V.  Forquer,  94  Cal.  91. 

101  Cal.  131-135.    BRANDENSTEIN  v.  HOKE. 

Reclamation  District  cannot  be  formed  on  petition  of  part  of  owners, 
without  notice  to  others,  p.  133. 
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To  same  effect  in  People  v.  Reclamation  District,  117  Cal.  117,  but 
holding  rule  inapplicable  to  districts  formed  imder  act  of  1861.  Cited 
in  People  v.  Levee  Dist.,  131  Cal.  31,  noted  under  Moulton  v.  Parks, 
64  Cal.  183. 

Corporation. — Organization  cannot  be  attacked  collaterally,  p.  134. 
Cited  in  Herring  v.  Irrigation  Dist.,  95  Fed.  718,  applying  rule  to  irri- 
gation district. 

101  Cal.  135-151.  STATE  INVESTMENT  ETC.  CO.  ▼.  SUPERIOR 
COURT.  S.  C.  see  HARRISON  t.  HEBBARD,  101  Cal.  pp.  152, 
153. 

Insolvent  Insurance  Corporationa. — ^Jurisdiction  of  superior  court  over 
is  derived  from  statute  and  limited  thereby;  and  receiver  cannot  be 
appointed,  pp.  146,  140. 

To  same  effect  on  first  point  in  Long  v.  Superior  Court,  102  Cal.  452, 
and  on  second  point  in  Murray  v.  Surety  Co.,  70  Fed.  Rep.  345,  both 
being  proceedings  under  Bank  Commissioners'  Act;  and  cited  in  Liver- 
pool etc.  Co.  V.  Clunie,  88  Fed.  Rep.  179,  construing  section  601,  Political 
Code.  Cited  on  second  point  in  Gibson  t.  Thornton,  107  Ga.  662,  noted 
under  Neall  v.  Hill,  16  CaL  146. 

fnaolvency.— Adjudication  relates  back  to  filing  of  petition,  p.  142. 
Cited  in  Freeman  v.  Spenoer,  128  Oal.  399,  applying  rule  of  relation 
to  assignment  to  clerk. 

Prohibition  will  We  in  case  of  imauthorized  appointment  of  receiver 
on  dissolution  of  corporation,  p.  151. 

Cited  in  Murray  v.  Superior  Court,  129  Cal.  634,  noted  under  Have- 
meyer  v.  Superior  Court,  84  Cal.  364. 

Effect  of  Appeal  where  stay  effected  is  to  preserve  rights  of  parties 
in  same  condition  as  prior  to  judgment,  p.  150. 

To  same  effect  in  Foster  v.  Superior  Court,  115  Cal.  285,  as  to  power 
to  punish  as  contempt  disobedience  of  judgment  appealed  from. 

101  Cal.  152-154.    HARRISON  v.  HEBBARD. 

Receiver. — Prohibition  will  lie  when  appointment  illegal,  p.  153. 

To  same  effect  in  Fischer  v.  Superior  Court,  110  Cal.  140,  issuing  writ 
under  facts  stated.  Cited  in  Murray  v.  Superior  Court,  129  CaL  633, 
noted  under  Neall  v.  Hill,  16  Cal.  150. 

101  Cal.  154.    DOUGALL  v.  SCHULENBERG. 

Appella*-'-  must  Show  Error,  p.  158. 

Approved  in  Warren  v.  Stoddart,  6  Idaho,  701,  order  striking  out 
portion  of  pleading  is  reviewable  though  not  embodied  in  bill  of  ex- 
ceptions. 
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101  Cal.  164-174.    BURNHAM  v.  STONE. 

Writ  of  Sestitution. — ^Description  otherwise  sufficient  ia  not  affected, 
by  error  as  to  government  subdivisions,  p.  170. 

Cited  in  McLean  v.  Baldwin,  136  CaL  667,  noted  under  Hebn  v.  Wilson, 
76  OaL  476. 

101  Cal.  175-177.    JAFFE  v.  LILIENTHAL. 

Continuance  should  be  granted  when  party  ia  unable  to  attend  trial, 
p.  177. 

Cited  in  Morehouse  v.  Morehouae,  136  CaL  334,  holding  motion  errone- 
ously denied. 

101  CaL  178-187.    LEVEE  DISTRICT  ▼.  FARMER. 

Highways. — ^Board  of  Superviiora  exercises  judicial  functions  in  pass- 
ing upon  petition,  p.  181. 

To  same  effect  in  Belser  v.  Hoffschneider,  104  Gal.  460,  as  to  action 
of  city  council  in  appeal  in  street  improvement  proceedings.  Cited  In 
Estate  of  Camp,  131  Cal.  470,  82  Am.  St.  Rep.  373,  noted  under  In  re 
Grove  St.,  61  Cal.  438;  County  of  Sutter  v.  Tisdale,  136  CaL  478,  noted 
under  Humboldt  County  v.  Dinsmore,  76  CaL  604. 

101  Cal.  187-196.    PALMER  y.  ATCHISON  ETC.  R.  R.  CO. 

Contracts.— Preramption  is  that  lex  locus  contraetua  ia  lex  fori,  p. 
196. 

To  same  effect  in  Meuer  v.  Railway  Co.,  6  S.  Dak.  674,  49  Am.  St.  Rep. 
900,  as  to  contracts  of  carriers.  Distinguished  in  Meuer  t.  Chicago 
etc.  Co.,  11  8.  Dak.  99,  74  Am.  St.  Rep.  776,  quoting  same  ^saae,  6  S. 
Dak.  674. 

General  Citation.— Brockway  ▼.  American  Express  Co.  171  Maaa.  161. 

101  Cal.  198-200.    GRANGERS'  BANK  ▼.  SUPERIOR  COURT. 

New  Trial  cannot  be  granted  on  application  for  prohibition  in  supreme 
court,  p.  199. 

To  same  effect  in  In  re  Philbrook,  108  CaL  16,  16,  aa  to  disbarment 
proceedings  in  said  court. 

101  CaL  206-216.     McDONALD    ▼.    SOUTHERN    CALIFORNIA  ETC. 
CO. 

Ajiswer — ^Inconsistent  Defenses. — ^Admission  in  one  defense  is  not 
evidence  against  defendant  upon  another  issue,  p.  213. 

To  same  effect  in  De  Baker  v.  Railway  Co.,  106  CaL  278,  46  Am.  St. 
Rep.  247,  on  point  that  error  in  striking  out  defense  ia  not  waived 
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by  subsequent  pleading  of  inconsistent  one;  Banta  ▼.  Siller,  121  OaL 
418,  holding  no  difference  existing  herein  between  verified  and  unverified 
answers. 

Noiaanoe— WaiTer.— Deed  for  right  of  way  held  to  allow  construction 
of  bridge  otherwise  a  nuisance,  p.  214. 

Distinguished  in  Sweeney  t.  Railway  Co.,  26  Mont.  548,  649,  holding 
damages  from  trespass  not  waived  by  later  deed  under  facts  stated. 

101  CeA.  216-221.    SAN  DIEGO  WATBR  CO.  ▼.  PAaFIC  COAST  ETC. 
CO. 

Phrase  in  restraining  order,  "and  until  further  order  of  this  court'" 
does  not  prolong  restraining  order  beyond  pendency  of  motion  for  in- 
junction so  as  to  convert  order  into  preliminary  injunction,  p.  218. 

Cited  in  Neumann  v.  Moretti,  146  CaL  22,  an  ex  parte  restraining  order 
granted  to  plaintiff  before  defendant's  appearance,  until  further  order 
of  court,  requires  undertaking. 

Injunction  Bond.— Counsel  Fees  are  not  allowable  on  bond  given  on 
preliminary  injunction  where  this  was  not  dissolved  until  hearing  on 
merits,  p.  221. 

To  same  effeet  in  Cnrtiss  y.  Bachman,  110  Cal.  438,  439,  62  Am.  St. 
Rep.  113,  114,  denying  claim  for  such  fees;  Black  v.  Hilliker,  130  CaL 
194,  noted  under  Bustamente  v.  Stewart,  65  Cal.  115;  Wetzstein  v. 
Boston  etc.  Min.  Co.,  26  Mont.  137,  distinguishing  between  injunction 
and  restraining  order;  Miles  v.  Sheep  Rock  etc.  Co.,  15  Utah,  439,  on  point 
that  restraining  order  terminates  at  hearing  unless  then  continued  in 
force. 

101  CaL  228.    STHONS  v.  BUNNELL. 

Appeal  lies  from  order  striking  out  new  trial  statement,  p.  223. 

Cited  in  Beach  v.  Spokane  etc  Co.,  26  Mont.  368,  noted  under  Calder- 
wood  V.  Peyser,  42  CaL  110;  State  v.  Griffin,  4  Idaho,  461,  following 
rule;  State  v.  District  Court,  26  Mont.  376,  arguendo. 

Motion  for  New  Trial  is  properly  denied  when  there  is  no  statement, 
p.  224. 

Cited  in  Machado  v.  Kinney,  136  CaL  366,  noted  under  Budd  v.  Drais, 
60  CaL  120. 

101  CaL  224-228.    GODFREY  v.  MONROE. 

Mortgages. — ^Instrument  will  be  construed  as  mortgage  with  power  of 
sale  rather  than  trust  deed,  p.  227. 
Cited  in  Banta  v.  Wise,  136  CaL  280,  discussing  difference  between 


101  Cal.  229-271  Notes  on  California  Reports.  4470 

101  Cal.  229.    PEOPLE  v.  LYNCH. 
Self-defense.—- Instructions  sustained,  p.  231. 
See  note  to  State  v.  Sumner,  74  Am.  St.  Rep.  72a 

101  Cal.  235-237.    ANTHONY  ▼.  GRAND. 

Costs. — ^Defendant  cannot  recover  when  judgment  for  plaintiff  is  leu 
than  three  hundred  dollars,  p.  237. 

Cited  in  Bemmerly  v.  Smith,  136  Cal.  6,  but  holding  award  discre- 
tionary in  equity  case;  Spencer  v.  Mungus,  28  Mont.  359,  when  defendant 
recovered  thirty -five  dollars  on  counter  claim  he  is  entitled  to  costs. 

101  Cal.  238-241.     BANNING  ▼.  MARLEAU.     S.  C.  121  C^l.  242;    133 
Cal.  485. 

Wrongful  Attachment.— Jnstification  is  not  sufficiently  found  when 
court  finds  merely  issuance  and  levy  of  writ,  p.  241. 

To  same  effect  in  Brown  v.  dine,  109  Cal.  169,  on  point  that  fact  of 
indebtedness  is  not  shown  by  such  proof. 

101  Cal.  242-246.    GALLAHER  v.  MONTECITO  ETC.  CO. 

Appropriator  of  Water  may  change  place  of  diversion  if  others  not 
injured  thereby,  p.  246. 

Approved  in  Montedto  Valley  Co.  v.  Santa  Barbara,  144  OaL  695, 
reaffirming  rule.    See  note  60  Am.  St.  Rep.  814. 

101  Cal.  260-266.    EAMES  v.  CROSIER. 

Negotiable  Instruments — ^Indorsement. — ^Rights  under  note  in  caae  of 
fraud  or  illegality  in  inception,  stated,  p.  263. 

Cited  in  Sinkler  v.  Siljan,  136  Cal.  361,  holding  instruction  as  to 
putting  plaintiff  on  inquiry  erroneous. 

On  proof  by  defendant  of  fraud  in  inception  of  note  sued  on  indorsee 
has  burden  of  proving  that  he  is  an  innocent  holder,  p.  263. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  416,  in  action  to  cancel  deed 
where  plaintiff  asserts  title  under  prior  unrecorded  deed,  and  defendant 
claims  under  recorded  deed  resting  on  subsequent  recorded  deed  from 
plaintiff's  grantor,  under  which  gi.intee  took  no  title  as  such,  defendant 
has  burden  of  proving  he  is  bona  tide  purchaser. 

101  Cal.  266-271.    McCONOUGHEY  ▼.  JACKSON,  40  Am.  St.  Rep.  63. 

Claim  against  Municipal  Corporation  cannot  be  rejected  when  once 
allowed  and  such  allowance  is  conclusive,  p.  270. 

To  same  effect,  on  first  point,  in  Von  Schmidt  v.  Widber,  105  Cal.  154. 
but  holding  such  allowance  ineffective  when  not  within  powers  of 
board;  and,  on  second  point,  Lamberson  v.  Jefferds,  118  Gal.  366,  holding 
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allowance  of  salary  of  special  counsel  conclusive  on  auditor.  Cited  iu 
County  of  Santa  Cruz  v.  McPherson,  133  Cal.  284,  and  County  of  Ala- 
meda V.  Evers,  136  Cal.  134,  noted  under  County  v.  De  Jamett,  56  Cal. 
873;  denied  in  James  v.  Seattle,  22  Wash.  657,  79  Am.  St.  Rep.  058. 
Note  citations :  Commissioners  v.  Heaston,  55  Am.  St.  Rep.  208,  and  Jones 
V.  Commissioners,  63  Id.  721,  on  general  subject. 

General  Citation.— Appel  ▼.  State,  9  Wyo.  197. 

101  Cal.  281.    PEOPLE  v.  WALLACE. 

Assanlt  to  Murder. — ^Malice  must  be  express  to  constitute  essential 
int«nt,  p.  285. 

Cited  in  People  v.  Burgle,  123  Cal.  305,  noted  under  People  v.  Mize, 
8  Cal.  42;  explained  in  People  v.  Mendenhall,  135  CaL  847,  348. 

General  Citation.— Kennedy  y.  Oregon  Short  Line,  18  Utah  337. 

101  CaL  286-292.    ST.  LOUIS  NATIONAL  BANK  v.  GAT. 

Counterclaim  under  code  includes  both  recoupment  and  set-off;  and 
includes  cause  of  action  existing  at  commencement  of  action,  pp.  289, 
291. 

To  same  effect,  on  first  point,  in  McKean  y.  Bank,  118  Cal.  337,  but 
denying  right  of  bank  to  set  off  mortgage  indebtedness  against  depositor 
in  his  action  to  recover  deposit;  and,  on  second  point,  in  Ainsworth 
y.  Bank,  119  Cal.  475,  63  Am.  St.  Rep.  139,  as  to  cross  claim  against 
executor,  although  not  existing  at  testator's  death;  Haskins  v.  Jordan, 
123  CaL  161,  and  Stadler  v.  First  Nat.  Bank,  22  Mont.  210,  74  Am.  St. 
Rep.  592,  noted  under  McCabe  y.  Gray,  20  Cal.  515;  Freeman  y.  Seitz, 
126  Cal.  294,  noted  under  Hart  y.  Cooper,  47  Cal.  77 ;  Kirby  y.  Jameson,  9 
S.  Dak.  12,  holding  cross  demand  improper  under  facts. 

Assignee  of  non-negotiable  paper  takes  subject  to  all  equities,  p. 
288. 

Cited  in  San  Jose  etc  Co.  y.  San  Jose  etc  Co.,  132  Cal.  584,  as  to 
assignment  of  mortgage  notes  after  maturity. 

Note  may  be  claimed  as  set  off  though  not  due  when  defendant 
received  notice  of  assignment  of  his  notes  to  plaintiff  if  it  became 
mature  before  commencement  of  action  by  plaintiff,  p.  290. 

Approved  in  Coonan  v.  Lowenthal,  147  Cal.  223,  225,  permitting 
surety  on  notes  of  insolvent  to  set  off  deficiency  judgments. 

101  Cal.  292-295.    FLETCHER  y.  DENNISON. 

Note — Interest. — ^Election  to  declare  principal  due  on  default  In  in- 
stalment of  interest  may  be  exercised  within  reasonable  time,  p.  294. 

To  same  effect  in  Kansas  etc.  Co.  v.  Gill,  2  Kan.  App.  490,  as  further 
holding  no  notice  of  elejction  necessary  before  suit;  Washburn  v.  Wil- 
Uami,  10  Colo.  App.  160,  holding  four  months'  delay  not  excessive. 


101  Cal.  295-312  Notes  on  California  Reports.  4472 

101  Cal.  295-303.    BROWN  v.  ELIN6. 

Contract  in  Restraint  of  Trade  on  sale  of  goodwill  is  yalid  if  restraint 
not  general,  p.  299. 

To  same  efifect  in  City  etc.  Co.  v.  Jones,  102  Cal.  511,  512,  holding 
divisible  contract  partly  yalid  and  partly  void  as  to  territorial  re- 
strictions on  same  point;  and  Ragsdale  v.  Nagle,  106  Cal.  336,  holding 
rule  inapplicable  to  case  of  sale  of  abstract  business;  Merchants  etc 
Co.  V.  Sterling,  124  Cal.  432,  but  holding  question  of  goodwill  not  in- 
volved; Franz  v.  Bieler,  126  Cal.  182,  holding  contract  valid  as  to 
divisible  portion  of  territory  affected. 

101  Cal.  303  306.    SPEARS  v.  MODOC  CO. 

Statute. — ^Repeal  of  penal  statute  pending  proceeding  on,  when  there 
is  no  saving  clause,  terminates  power  of  court,  p.  305. 

Cited  in  City  of  Sonora  v.  Curtin,  137  Cal.  590,  as  to  repeal  of  lioense 
provisions  pending  action  for  recovery;  distinguished  in  Flanigan  v. 
Sierra  Co.,  122  Fed.  27,  where  county,  under  authority  of  state  statutes, 
passed  ordinance  licensing  sheep,  repeal  of  statute  did  not  abate  pending 
suit  to  recover  license  tax. 

Repeal  of  Statute  terminates  all  proceedings  on  recovery  of  penalties 
thereunder,  p.  305. 

ated  in  Napa  State  Hospital  v.  Flaherty,  134  OaL  318,  applying  rale 
to  action  under  statutes  of  1889,  page  330. 

101  (M.  307-312.    FIRST  NATIONAL  BANK  ▼.  HENDERSON. 

Banking  Corporations— Actions. — Stats.  1876,  p.  729,  requiring  banks 
to  publish  certain  statements,  as  condition  precedent  to  right  to  sue,  Is 
repealed  by  Stats.  1899,  112,  p.  309. 

To  same  effect  in  Savings  Bank  v.  Bums,  104  CaL  479,  when  suit 
brought  to   foreclose   mortgage. 

Appeal. — Supreme  Court  will  consider  matters  affecting  appeal  occur- 
ring since  its  taking  and  suggested  by  proper  proof;  and  judgment  rend- 
ered in  disregard  of  defense  allowed  by  statute  will  not  be  reversed 
where  statutes  repealed  pending  appeal  therefrom,  p.  309. 

To  same  effect,  on  first  point,  in  In  re  Blythe,  108  Cal.  126,  as  to  de- 
cision on  appeal  of  another  branch  of  same  case;  and,  on  second  point, 
in  California  etc.  Co.  v.  Harris,  111  Cal.  137,  discussing  effect  of  section 
299,  Civil  Code.  Cited  in  Estate  of  Stanford,  126  Cal.  177-121,  discussing 
proceedings  under  collateral  inheritance  tax  statutes ;  Ilall  v.  Tolman,  135 
Cal.  379,  as  to  statutes  regarding  directors'  liability;  distinguished  in 
Denny  v.  McGown,  34  Or.  52,  holding  repeal  of  statute  pending  action 
not  to  revive  prior  rights. 
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101  Gkl.  812-317.    HOLLENBACH  ▼.  SCHNABEL;  40  Am.  St.  Rep.  67. 

Judicial  Notice  extends  to  proceedings  in  same  cause  as  to  matters 
properly  of  record,  p.  316. 

To  same  effect  in  In  re  Blythe,  108  Gal.  126,  as  to  notice  by  supreme 
eourt  of  its  opinion  under  another  branch  of  same  cause;  Lakeshore  etc. 
Go.  ▼.  Modoc  etc  Go.,  106  Gal.  263,  on  point  that' court  may  refer  to 
contents  of  complaint  on  motion  for  change  of  venue.  Approved  in 
Withaup  ▼.  United  States,  127  Fed.  636,  admitting  recognizances  in 
same  case  as  standards  of  comparison  of  handwriting. 

Findings  of  Fact  include  one  that  sale  was  not  rescinded,  p.  317. 
Gited  in  Wiedenmueller  ▼.  Steams  etc.  Go.,  128  GaL  626,  noted  under 
Lerins  ▼.  BoTCgno,  71  GaL  278. 

101  GaL  317-322.    FRANDZSN  ▼.  COUNTT  OF  SAN  DIEGO. 

Statutes. — General  provisions  are  goyemed  by  special  ones,  p.  821. 

CSted  in  Harrigan  ▼.  Insurance  Go.,  128  Gal.  687,  ruling  similarly  as  to 
several  statutes  in  pari  materia;  Earl  y.  Bowen,  146  Gal.  762,  under  Los 
Angeles  charter  initial  steps  for  letting  contract  for  city  printing  may 
be  taken  by  order  of  council  without  ordinance. 

101  Gal.  322-326.  REDONDO  BEACH  CO.  t.  CALIFOSNIA  LOAN  AND 
TRUST  CO. 

Garnishment  will  not  reach  daim  assertable  in  equity  alone,  p.  326. 
Gited  in  Donahue  etc.  Go.  y.  Southern  Padfio  Go.,  138  GaL  186,  noted 
under  Hassie  y.  Gongregation,  86  Gal.  378. 

101  GaL  326-330.     WEBSTER  y.  SAN  PEDRO  LUMBER  CO. 

Gited  and  distinguished  in  Oris  wold  y.  Pieratt^  110  OaL  266,  as  to  suffi- 
ciency of  counterclaim. 

101  Oel.  330-332.    LEONIS  y.  BISCAILUZ. 

Interyention  can  be  asserted  only  before  trial,  p.  331. 

Cited  in  Trumpler  y.  Trumpler,  123  GaL  264,  discussing  right  of 
transferee  to  substitution. 

101  Oil.  333-337.    SAN  PEDRO  y.  SOUTHERN  PACIFIC  R.  R.  CO. 

A  municipal  corporation  under  Municipal  Goyemment  Act  has  no 
authority  to  construct  wharf  on  tide  lands  within  its  limits,  p.  336. 

Approved  in  Vallejo  Perry  Go.  y.  Vallejo,  146  Gal.  397,  applying  rule 
to  wharf  constructed  by  Vallejo  Gity. 

101  ObJ.  338-349.    HARCEAU  y.  TRAVELERS'  INSURANCE  CO. 
Insanity.— Irresistible  Impulse  is  no  defense  to  felony  charge,  p.  343. 
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Cited  in  People  v.  Owens,  123  Cal.  489,  noted  under  People  v.  Pico,  62 
Gal.  54.    See  note  63  Am.  St.  Rep.  100. 

Witness. — Sanity  can  be  proved  only  by  experts  or  intimate  acquaint- 
ances, p.  345. 

To  same  effect  in  concurring  opinion,  Holland  ▼.  Zollner,  102  Cal. 
641,  and  People  v.  Arrighini,  122  Cal.  123,  cited  under  Estate  of  Car- 
penter, 94  Cal.  406.  Case  is  cited  also  in  People  y.  Creegan,  121  CaL 
558,  discussing  effect  of  evidence  of  accomplice. 

101  Cal.  349-358.    IN  R£  THOMPSON.    S.  C.  see  ALISON  ▼.  60LDTRBE, 
117  Cal.  545. 

Trustees. — Petition  for  Removal  will  be  considered,  although  filed 
after  distribution  and  entitled  in  matter  of  estate  in  which  appointed, 
p.  363. 

To  same  effect  in  In  re  De  Leon,  102  Gal.  541,  as  to  petition  similarly 
entitled,  filed  for  termination  of  life  estate  under  decree  of  distri- 
bution; In  re  Beisel,  110  Cal.  277,  as  to  petition  entitled  in  guardianship 
proceedings  as  to  accounting  for  transactions  before  letters  granted; 
In  re  Clary,  112  Cal.  294,  295,  as  to  petition  by  heir  to  compel  accounting 
from  administrator  for  distributive  shares.  Distinguished  in  Costa  ▼. 
Superior  Court,  137  Cal.  82,  holding  order  commanding  administrator 
to  return  moneys  void;  Quardianship  of  Wells,  140  Gal.  352,  petition  of 
ward  after  attainment  of  majority  to  set  aside  order  settling  guardian's 
account,  though  entitled  in  matter  of  estate,  will  be  deemed  bill  in  equity 
within  superior  court's  jurisdiction  where  all  pleadings  are  drafted  as 
they  would  be  in  equity  suit,  and  findings  and  decree  are  such  as 
follow  trial  of  an  action  and  defendant  waived  jurisdiction  over  per- 
son. 

Testamentary  Trusts  are  not  within  jurisdiction  of  probate  court  sit- 
ting as  such,  after  estate  distributed,  p.  353. 

To  same  effect  in  Morffew  v.  Railroad  Co.,  107  Cal.  594,  holding  no 
confirmation  necessary  of  sale  made  by  them  as  such  trustees. 

Trustee  may  be  Charged  with  compound  interest  and  above  legal  rates 
for  mingling  trust  funds  when  he  has  obtained  higher  rate  for  their 
use,  p.  354. 

To  same  effect  in  Estate  of  Cousins,  111  Cal.  446,  but  allowing  only 
simple  interest  for  losses  occasioned  through  mere  errors  in  judgment. 
Approved  in  Scheib  v.  Thompson,  23  Utah,  568,  charging  guardian  with 
compound  interest  at  commercial  rate  where  he  bought  land  without 
order  of  court  and  it  depreciated  in  value  before  ward  attained  ma- 
jority. 

General  Citation. — Cunningham  y.  Gray,  6  Okla.  188. 
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101  Cal.  358-367.    WILHELM  v.  SILVESTER. 

Mining  Locations — Cross  Veins. — ^Prior  locator  is  entitled  to  all  of 
cross  lodes  within  his  location,  p.  360. 

To  same  effect  in  Consolidated  etc.  Co.  v.  Champion  etc.  Co.,  63  Fed. 
Rep.  646,  and  Walrath  v.  Same  Defendant,  Id.  656,  557,  disscusaing 
extralateral  rights  of  respective  locators.  Cited  in  Calhoun  etc.  Co. 
V.  Ajax  etc.  Co.,  27  Colo.  11,  16,  83  Am.  St.  Rep.  26-28,  construing  section 
2336,  United  States  Revised  Statutes,  and  see  S.  C,  affirmed,  182  U.  S. 
506.  Note  citations :  Catron  v.  Old,  58  Am.  St.  Rep.  273,  276,  on  general 
subject. 

101  Cal.  373-378.    CITY  OF  LOS  ANGELES  y.  COHN. 

Dedication. — Estoppel  may  operate  against  city,  in  claiming  street 
as  dedicated,  by  delay  and  apparent  acquiescence,  p.  376. 

To  same  effect  in  Sacramento  v.  Clunie,  120  Cal.  30,  31,  but  holding  no 
estoppel  proved  by  facts;  City  of  l^^ureka  v.  McKay,  123  Cal.  673,  noted 
under  Fresno  v.  Fresno  etc.  Co.,  98  Cal.  179;  Hellman  v.  City  of  Los 
Angeles,  125  Cal.  388,  noted  under  Payne  v.  English,  79  Cal.  540;  Sacra- 
mento Co.  V.  S.  P.  Co.,  127  Cal.  222,  denying  right  of  county  to  recover 
money  paid  where  it  has  received  consideration  therefor  although  con- 
tract was  defective;  Moore  v.  Brownfield,  10  Wash.  444,  on  point  that 
estoppel  in  pais  may  be  pleaded  as  defense  in  ejectment;  Renter  t. 
La  we,  94  Wis.  306,  59  Am.  St.  Rep.  894,  holding  dty  so  estopped  under 
faets. 

101  Cal.  381-387.    IN  RE  06IER;  40  Am.  St.  Rep.  61. 

Executor's  Accounts. — ^Attorney's  Fees  are  to  be  allowed  to  executor 
directly,  and  not  to  attorney,  p.  385. 

To  same  effect  in  In  re  Levinson,  108  Cal.  458,  holding  allowance  to 
latter  erroneous.  Cited  in  Estate  of  Kruger,  123  Cal.  394,  noted  under 
Gumee  v.  Maloney,  38  Cal.  85,  Briggs  v.  Breen,  123  Cal.  659,  noted  under 
Dwinelle  v.  Henriquez,  1  Cal.  387 ;  McKee  v.  Sober,  138  Cal.  370,  holding 
attorney  not  restricted  as  to  client  by  court's  allowance;  State  v.  Dis- 
trict Court,  25  Mont.  38,  noted  under  Estate  of  Bullock,  76  Cal.  419; 
note  to  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  204;  Estate  of 
Kruger,  143  Cal.  144,  145,  following  rule. 

101  Cal.  390-395.    AMES  v.  CITY  OF  SAN  DIEGO. 

Adverse  Possession  may  defeat  title  of  dty  to  pueblo  lands  when 
not  held  as  public  trust,  p.  394. 

To  same  effect  in  San  Diego  v.  Irrigation  District,  108  Cal.  196,  discuss- 
ing right  of  assessment  of  such  lands.  Cited  in  Proctor  v.  San  Fran- 
cisco, 100  Fed.  351,  noted  under  Hoadley  v.  San  Francisco,  50  CaL  265; 
note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep.  494. 
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Findings  are  to  be  read  together  and  reconciled  when  possible,  p. 
395. 

Cited  in  People's  etc  Bank  ▼.  Richard,  139  Gal.  291,  construing  find- 
ings. 

City  Lands  deriyed  by  succession  to  pueblo  cannot  be  taken  under 
execution,  p.  392. 

Cited  in  HoUaday  y.  San  Francisco,  124  Oal.  866,  noted  under  Hart 
y.  Burnett,  15  Oal.  530. 

General  Citation.— McClellan  y.  Weston,  49  W.  Va.  678. 

101  Cal.  396-404.    BALDWIN  ▼.  TEMPLE. 

Adyerse  Possession-^Payment  of  TazM  is  sufficient,  when  of  tract 
including  that  in  dispute,  although  latter  not  specifically  assessed,  p. 
401. 

To  same  effect  in  Eberhardt  y.  Coyne,  114  OaL  286,  on  point  that  pay- 
ment of  taxes  cannot  be  referred  to  property  not  withifk  designation  in 
assessment. 

Adyerse  Possession. — ^Lease  to  claimant  is  eyidence  to  rebut,  p.  402. 

To  same  effect  in  Sage  y.  Rudnick,  67  Minn.  364,  holding  rejection 
of  eyidence  thereof  error.  Cited  in  Todd  y.  Weed,  84  Minn.  7,  on  point 
that  declarations  and  admissions  of  claimant  are  admissible  to  show 
character  of  his  possession. 

Adyerse  Possession. — ^Payment  of  taxes  by  owner  rebuts  their  payment 
by  claimant,  p.  402. 

Cited  in  Standard  etc  Co.  y.  Habishaw,  132  OaL  124,  holding  adyerse 
possession  not  established. 

101  Cal.  405-411.    BLAISDELL  y.  LEACH;  40  Am.  St.  Rep.  65. 

101  Cal.  411-414.    DOMICO  y.  CASASSA. 

Order  Granting  New  Trial  for  insufficiency  of  eyidence  will  be  re- 
yersed  only  for  abuse  of  discretion,  p.  413. 

To  same  effect  in  Mills  v.  Railway  Co.,  102  Cal.  360,  affirming  order; 
and,  ruling  similarly,  Warner  v.  Thomas  etc.  Works,  105  Cal.  411;  In 
re  Martin,  113  Cal.  481  (proceedings  to  revoke  probate) ;  Cuttin  v.  Pear- 
sail,  146  Cal.  697,  applying  rule  in  action  on  contract  for  commissions 
for  sale  of  land;  Doolin  y.  Omnibus  C.  Co.,  125  Cal.  145,  noted  under 
Townsend  v.  Briggs,  88  Cal.  230;  Gregg  y.  San  Francisco  etc.  Co.,  125  Cal. 
654,  on  point  that  court  may  make  new  trial  order  conditioned  on  re- 
mission of  yerdict;  Newman  y.  Railway  Co.,  132  Cal.  74,  noted  under 
Kauffman  y.  Maier,  94  Cal.  269. 

Error  of  Law  includes  making  of  finding  unsupported  by  eyidence,  p. 
414. 
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To  same  effect  in  Wallace  v.  Sisson,  114  Cal.  46,  diacussing  right  of  ap- 
pellate court  to  review  evidence. 

101  Oal.  415-424.    LOIfDON  ETC.  BAHK  ▼.  SMITH. 

Surety  may  be  Sued  separately  and  without  prior  exhausting  of  other 
necurities  for  debt,  p.  420. 

To  same  effect  in  Adams  ▼.  Wallace,  119  Gal.  70,  sustaining  action 
on  collateral  note  although  debt  also  secured  by  mortgage;  Pierce  v. 
Merrill,  128  Cal.  469,  79  Am.  St.  Rep.  69,  noted  under  Cobum  v.  Brooks, 
78  Cal.  443;  Bingham  v.  Mears,  4  N.  Dak.  444,  holding  sureties  on  appeal 
bond  not  released  by  plaintiff's  failure  to  apply  other  securities  toward 
payment  of  judgment. 

101  GaL  425-429.    GROOMS  v.  ALMSTEAD. 

Ejectment — Judgment  cannot  include  value  of  crops  raised  by  de- 
fendant in  good  faith  while  in  adverse  possession,  p.  428. 

To  same  effect  in  Johnston  v.  Fish,  105  Oal.  422,  45  Am.  St.  Rep.  55, 
as  to  recovery  from  purchaser  oi  such  crops  from  defendant  in  adverse 
possession. 

Appeal. — ^Reversal  will  not  be  granted  because  reasons  for  judgment 
were  wrong,  p.  429. 

To  same  effect  in  Davey  v.  S.  P.  Go.,  116  GaL  330,  applying  rule  to  ex- 
clusion of  evidence. 

101  Gal.  429-431.    CONNOR  t.  SOUTHERN  CALIFORNIA  ETC.  CO. 

Settlement  of  Statement  on  new  trial  may  be  denied  for  unexplained 
delay  in  presentation,  p.  431. 

To  same  effect  in  Henry  v.  Merguire,  106  Gal.  147,  reversing  order 
granting  new  trial  on  statement  so  delayed;  and  Woodard  v.  Webster, 
20  Mont.  283,  ruling  similarly.  Cited  in  Wheeler  v.  Karnes,  125  Gal. 
53,  and  Estate  of  Kruger,  130  Gal.  625,  noted  under  Higgins  v.  Mahoney, 
50  Gal.  446;  Cameron  v.  Areata  etc.  Co.,  129  Gal.  283,  ignoring  statement 
improperly  settled  after  time  extended  on  violation  of  section  1054, 
Code  of  Civil  Procedure;  Bank  of  Orland  v.  Finnell,  133  Cal.  476,  but 
holding  settled  statement  presumed  to  have  been  presented  in  time  where 
record  is  silent;   Bums  v.  Napton,  26  Mont.  364,  following  rule. 

101  Gal.  432-438.    CLEMENS  T.  LUCE. 

Decree  of  Mortgage  Foreclosure  cannot  include  attorney's  fees  as  part 
of  lien,  unless  so  specified  in  mortgage;  but  personal  judgment  may  be 
given  for  such  fees  when  covered  by  note,  p.  436. 

To  same  effect,  on  first  point,  in  Boob  v.  Hall,  107  Cal.  162,  Irvine  t. 
Perry,  119  Gal.  357,  Roberts  v.  Fitzallen,  120  Cal.  484,  and  Russell  v. 
Findley,  122  Gal.  479,  directing  modification  of  judgment  accordingly; 
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on  second  point,  in  Mason  y.  Luce,  116  Gal.  238,  sustaining  such  personal 
judgment.  Cited  in  De  Jamatt  v.  Marquez,  127  Cal.  659,  78  Am.  St.  Rep. 
91,  noted  under  Prescott  v.  Grady,  91  Cal.  619;  Bank  v.  Goldtree,  129 
Cal.  163,  but  holding  fees  made  a  lien  by  the  mortgage. 

Denial  that  plaintiff  was  owner  and  holder  of  mortgage  sued  on 
raises  no  issue  where  it  was  executed  in  favor  of  plaintiff,  p.  436. 

Approved  in  Curtin  v.  Kowalsky,  145  Cal.  433,  in  action  on  judgment 
by  assignee  thereof,  where  assignment  is  alleged,  allegation  that  plain- 
tiff is  holder  and  owner  of  judgment  is  unnecessary. 

101  Cal.  442-445.    SIEHL  y.  SAN  JOSE. 

Municipal  Contract  will  not  be  set  aside  when  fair  and  reasonable  and 
no  fraud  shown^  p.  444. 

To  same  effect  in  McBean  y.  Fresno,  112  Cal.  170,  63  Am.  Bt.  Rep.  199, 
sustaining  contract  for  disposal  of  sewage.  Approved  in  Doland  v. 
Clarke,  143  Cal.  181,  upholding  city  contract  for  fire  alarm  telegraph 
system  for  five  yean  at  monthly  rental,  subject  to  option  of  city  to 
purchase  system. 

101  QU.  445-455.    HABBR  y.  BROWN. 

Pledge. — General  Title  remains  in  pledgor,  notwithstanding  apparent 
transfer  of  legal  title  to  pledgee,  p.  452. 

To  same  effect  in  Stone  y.  Owens,  106  Cal.  197,  holding  assignee  of 
contract  as  collateral  not  to  have  become  thereby  a  party  to  the  con- 
tract. Cited,  also,  in  Fernandez  v.  Tomey,  121  Oal.  517,  on  joinder  of 
parties  to  pledge  in  action  to  foreclose  collateral  mortgage. 

101  Cal.  459-462.      McESNZIE  y.  BARLING. 

Change  of  Venue  may  be  granted  on  application  of  nonresident  defend- 
ants without  consent  of  one  resident,  when  latter  not  proper  or  neces- 
sary party,  p.  461. 

To  same  effect  in  Brady  y.  Times  etc.  Co.,  106  Cal.  69,  60,  cited  under 
Sayward  v.  Houghton,  82  Cal.  628.  Cited  in  Quint  v.  Dimond,  136  Cal. 
574,  noted  under  Hirshfield  v.  Sevier,  77  Cal.  448. 

Affidayits  will  not  be  considered  on  motion  for  change  of  venue  that 
go  to  the  cause  of  action,  p.  462. 

Cited  in  Quint  v.  Dimond,  135  Cal.  574,  verified  complaint  alleging 
participation  of  other  defendant  with  defendant  owners  in  operation  of 
machine  when  fire  caused  thereby,  cannot  be  varied  by  affidavit  of  de- 
fendants denying  that  fact. 

101  Cal.  462-471.    QUIGLEY  y.  GILLETT. 

Court,  in  action  brought  to  determine  adyerse  claims  to  mines,  cannot 
pass  upon  regularity  of  land  office  proceedings,  p.  467. 
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To  same  effect  in  Altoona  etc  Co.  v.  Integral  etc.  Co.,  114  Cal.  102, 
holding  judgment  for  defendant  erroneous  in  action  to  quiet  title  to 
claim,  because  not  brought  within  thirty  days  from  filing  of  claim. 
Approved  in  Mitchell  v.  Hutchinson,  142  Cal.  408,  plamtiffs  in  action  to 
quiet  title  to  placer  claim  located  by  predecessors  need  not  allege  that 
claim  conformed  with  government  survey  lines;  Gruwell  v.  Rocca,  141 
Gal.  420,  where  oontest  in  government  land  office  of  right  to  purchase 
mining  property  from  government  is  referred  to  state  courts  to  deter- 
mine "right  of  possession,"  state  court  must  determine  question  as  if 
no  contest  were  pending  in  land  office. 

Burden  of  proof  of  forfeiture  of  mining  claim  is  on  party  asserting  it, 
p.  469. 

Approved  in  Callahan  y.  James,  141  Cal.  294,  following  rule.  To  same 
effect  in  Harris  v.  Kellogg,  117  Cal.  489,  Dibble  v.  Mining  Co.,  9  S.  Dak. 
620,  and  Axiom  etc.  Co.  v.  White,  10  S.  Dak.  201,  as  to  failure  to  perform 
annual  labor;  Bishop  ▼.  Baisley,  28  Oreg.  127,  on  point  that  it  must  be 
specially  pleat'ed. 

MiacellaneoiM. — Quint  ▼.  DinMHid,  135  CaL  674^  miaeited  for  preceding 
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Information  for  Asuralt  will  be  set  aside  for  rariance  from  com- 
plaint as  to  nzjme  of  person  assaulted,  p.  473. 

To  same  effect  in  People  v.  Howard,  111  Gal.  669,  660  (cited  in  United 
States  V.  Collins,  79  Fed.  Rep.  68),  on  point  that  information  will  be 
vacated  when  complaint  does  not  state  necessary  facts;  People  v.  Ply- 
ler,  121  Cal.  163,  but  holding  no  variance  shown  by  fact  that  name  in 
indictment  was  merely  assumed  name  of  prosecuting  witness;  State 
V.  Brett,  16  Mont.  366,  distinguishing  local  statutes  as  to  setting  aside 
of  information;  State  y.  Bowser,  21  Mont.  136,  quoting  State  v.  Brett, 
16  Mont.  366;  distinguished  under  local  statutes  in  State  v.  Rozum,  8 
N.  Dak.  556,  holding  information  not  restricted  to  crime  charged  in  com- 
plaint. Overruled  in  People  v.  Lee  Look,  143  Cal.  220,  information  ac- 
cording with  commitment  cannot  be  set  aside  because  of  insufficiency 
of  complaint;  People  v.  Nogiri,  142  Cal.  597,  setting  aside  information 
for  assault  with  deadly  weapon  with  intent  to  commit  murder  where 
commitment  was  for  assault  with  deadly  weapon;  People  y*  Warner, 
147  Cal.  549,  where  charge  of  murder  was  examined  by  magistrate  and 
evidence  taken  warrants  holding  of  defendant  to  answer,  information 
cannot  be  set  aside  for  defects  in  complaint  for  arrest. 

101  Cal.  483-495.    ANAHEIM  ETC.  CO.  v.  PABKER. 

Official  Bond. — Sureties  are  not  liable  for  defalcations  of  officers  hold- 
ing over,  when  committed  before  execution  of  their  bond,  p.  487. 
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To  same  effect  in  People  v.  Hammond,  109  Gal.  394,  but  holding  them 
liable  for  independent  wrong  committed  by  their  principal  during  the 
new  term  for  which  their  bond  given;  Williams  ▼.  Lyman,  88  Fed.  241, 
holding  sureties  on  bond  of  internal  revenue  collector  not  released.  Note 
citation:  Fassnacht  v.  Emsing  etc.  Co.,  63  Am.  St.  Rep.  338,  on  general 
subject. 

General  Citation.— Bartlett  v.  Wheeler,  195  111.  451. 

101  Gal.  495-500.    KENNEDY  ▼.  CALIFORNIA  SAVINGS  BANK;  40 

Am.  St.  Rep.  69. 

Banking  Corporations. — ^National  Banks  may  take  shares  in  another 
corporation  as  collateral  security,  p.  498. 

To  same  effect  in  Knowles  v.  Sanderoock,  107  Cal.  643,  but  denying 
right  of  one  corporation  to  subscribe  for  stock  in  another;  and  see, 
on  same  point,  Chemical  etc.  Bank  v.  Havermale,  120  Cal.  603,  604,  607, 
65  Am.  St.  Rep.  208,  212,  where  main  case  stated  to  have  been  reversed 
in  United  States  supreme  court  by  writ  of  error. 

Stockholders'  Liability  applies  to  savings  banks,  p.  499. 
To  same  effect  in  MoGowan  v.  McDonald,  111  CaL  67,  62  Am.  St.  Bsp. 
155. 

Corporate  Contracts.— Plea  of  ultra  vires  is  not  favored,  p.  407. 

Cited  in  Watts  v.  Equitable  etc  Assn.,  Ill  Iowa,  95,  holding  insurance 
company  estopped  from  plea  by  acceptance  of  benefits  under  the  con- 
tract; notes  to  70  Am.  St.  Rep.  160-167,  42  Aul  St.  Bap.  268,  and  42 
Am.  St.  Rep.  511. 

101  Cal.  513-519.    PEOPLE  ▼.  LANE. 

Evidence — Privileged  Communication. — Rule  applies  only  to  drfl  ao- 
tions,  except  as  to  husband  and  wife,  p.  516. 

To  same  effect  in  People  v.  West,  106  Gal.  91,  as  to  evidence  of  phy- 
sician;  People  V.  Warner,  117  Cal.  639,  applying  exception  as  to  spouses. 

Insanity — ^Intimate  Acquaintanceship. — ^Determination  of  is  largely  in 
court's  discretion,  p.  516. 

To  same  effect  in  People  v.  McCarthy,  115  Qal.  258,  and  People  v. 
Barthleman,  120  Cal.  14,  cited  under  Estate  of  Carpenter,  94  Cal.  414. 

Homicide. — ^Evidence  of  another  crime  is  admissible,  when  tending 
to  show  motive,  p.  517. 

To  same  effect  in  People  v.  Tomlinson,  102  Cal.  24,  when  used  to  re- 
but defendant's  claim  of  good  faith;  People  v.  Fultz,  109  Cal.  262,  ad- 
mitting evidence  of  prior  acts  of  incest,  under  circumstances  stated; 
People  v.  Sanders,  114  Cal.  231,  as  to  proof  of  murder  by  defendant  in 
prosecution  for  forgery  of  decedent's  name,  after  his  death;  People  v. 
Ebanks,  117  Cal.  664,  admitting  evidence  of  another,  but  connected  mur- 
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der;  People  y.  Wilson,  117  Oal.  602,  where  such  other  crime  bore  on  in- 
tent in  commi8Bi<»  of  crime  charged;  People  v.  Valliere,  123  Cal.  577, 
as  to  crime  committed  in  escaping  from  capture  for  other  crime. 

Misconduct  of  Attorney  cannot  be  first  urged  on  appeal,  p.  518. 
To  same  effect  in  People  v.  Ejramer,  117  Oal,  661,  as  to  improper  ar- 
gument when  not  then  objected  to. 

101  CaL  520-522.     FAIRBANKS  T.  LAMPKIH. 

State  Lands.— Application  is  not  void  in  toto  for  false  statement  as 
to  part  of  land  included,  p.  621. 

To  same  effect  in  Sherman  v.  Wrinkle,  121  Cal.  609,  applying  rule  to 
mistake  of  surveyor,  and  sustaining  application  after  remission  of 
i  erroneausly  included. 


101  Cal.  522  532.    GORDON  v.  CITY  OF  SAN  DIEOO;  40  Abl  St  Rep. 
73;    S.  C.  108  Cal,  267,  270. 

Municipal   Corporations.-— Deedi   defectively   executed   may   be   oon- 
firmed  by  curative  act,  p.  528. 
See  note  to  Finlayson  v.  Peterson,  67  Am.  St.  Rep.  690. 

Pueblo  Lands. — ^Deed  executed  by  officers  is  evidenoe  of  truth  of  its 
veoitals,  p.  628. 

Cited  in  San  Francisco  etc.  Co.  v.  Hartung,  138  Cal.  227,  as  to  deed 
under  Van  Ness  ordinance;  CSty  of  Monterey  v.  Jacks,  139  Cal.  567, 
658,  as  to  pueblo  land  deed,  holding  recitals  evidence  of  appointment 
and  powers  of  trustees;  and  see  last  case  at  p.  664,  as  to  powers  of 
legislature  over  pueblo  lands. 

101  Cal.  532-641.    LE  MESNA6ER  ▼.  HAMILTON;   40  Am.  St.  Rep.  81. 

'Execution"  imports  "delivery,"  p.  639. 

Cited  in  Pastcue  v.  Pardini,  135  Cal.  433,  holding  nondelivery  prov- 
able under  denial  of  execution;  Feldman  v.  Shea,  6  Idaho,  720.  where 
complaint  uses  word  "sold"  as  including  "delivery,"  denial  of  that  act 
raises  issues. 

Deed  of  Married  Woman  is  absolutely  void  when  improperly  ac- 
knowledged, irrespective  of  statements  in  certificate,  p.  636. 

To  same  effect  in  Wheelock  v.  Cavitt,  91  Tex.  683,  66  Am.  St.  Rep.  923, 
when  wife  did  not  personally  appear  before  notary,  and  holding  her 
not  estopped  by  facts  stated.  Distinguished  in  Gray  v.  Law,  6  Idaho, 
666,  where  married  woman's  acknowledgment  is  vaUd  on  fact,  proof 
of  falsity  must  be  clear  and  convincing. 

A  Certificate  of  Acknowledgment  is  not  conclusive  evidence  of  the 
fact  of  acknowledgment,  p.  537. 
Approved  in  Langenbeck  v.  Louis,  140  CaL  409,  deed  of  gift  by  mother 
Notes  CaK  Rep.  — 28>L 
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to  daughter,  signed  by  mother  by  her  mark  and  in  accordance  with  code 
by  notary,  who  signed  her  name  to  mark,  and  who  took  acknowledgment, 
is  prima  facie  evidence  of  facts  stated  in  acknowledgment  and  in  at- 
testation of  mark. 

101  OaL  642.    AUZERAIS  ▼.  SITPERIOR  COURT. 

Certiorari  will  not  lie  from  order  made  after  appeal  taken,  p.  642. 

To  same  effect  in  Allen  v.  Church,  101  Iowa,  126,  denying  writ  under 
facts.  Note  citations:  Wulzen  v.  Board,  40  Am.  St.  Rep.  30,  31,  on 
certiorari. 

101  Cal.  643-644.    PEOPLE  ▼.  EDWARDS. 

Criminal  Law— Jury.— Names  of  all  panel  must  be  in  juiy-boz  befora 
impanelment  begins,  p.  644. 

Cited  in  People  v.  Compton,  132  CaL  486,  reversing  oonyiotion  for 
similar  irregularities  in  drawing  jury. 

101  CbL  (K6-540.    SUTTON  v.  STEPHAN. 

Agister's  Lien  is  waived  by  retention  of  property  on  any  ground  in- 
consistent with  such  lien,  p.  648. 

To  same  effect  in  Williams  v.  Ashe,  111  Cal.  184,  and  Chase  v.  Putnam, 
117  Cal.  369,  cited  under  Lehmann  v.  Schmidt,  87  Cal.  16.  CSted  in  Brit- 
tan  V.  Oakland  Bank,  124  OslL  288,  71  Am.  St.  Rep.  63,  quoting  Wil- 
liams V.  Ashe,  111  Cal.  184. 

101  Cal.  549  663.    LA  POINT  v.  BLANCHARD. 

Fraudulent  Conveyance. — ^Assignee's  complaint  in  action  to  set  aside 
held  sufficient,  p.  653. 

Cited  in  La  Point  v.  Boulware,  104  Cal.  2G5,  sustaining  similar  com- 
plaint. 

Fraudulent  Conveyance  may  be  made  of  property  entitled  to  be 
.  oraeateaded  but  where  no  actual  declaration  made,  p.  552. 

Distinguished  in  Thomson  v.  Crane,  73  Fed.  Rep.  333,  where  declara- 
lion  already  made. 

101  Cal.  563-663.  LITTLE  v.  CALDWELL;  40  Am.  St.  Rep.  89;  112 
Cal.  27. 

Parties. — ^Widow  of  deceased  partner  may  sue  survivor  for  ac- 
counting, where  entitled  to  whole  of  estate,  p.  662. 

Distinguished  in  Robertson  v.  Burrell,  110  Cal.  676,  denying  such  right 
of  action  to  heirs,  and  holding  action  in  main  case  based  upon  survivor's 
contract  with  widow. 
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Surviving  Partner  is  not  entitled  to  compensation  for  serrices  ren- 
dered in  closing  up  business,  p.  680. 

Cited  in  Porter  v.  Long,  124  Mich.  692,  denying  compensation  under 
facts  stated.    See  note,  40  Am.  St.  Rep.  670. 

101  Cal.  663-667.    GWTNN  v.  DIERSSEN. 

Marital  Property  is  presumed  community  when  acquired  after  mar- 
riage, and  section  164,  Civil  Code,  as  amended,  is  not  retroactive,  p.  665. 

To  same  effect  on  both  points  in  Lewis  v.  Bums,  122  Cal.  360,  361, 
holding  property  to  be  community  under  facts  stated.  Cited  in  Sveti- 
nich  V.  Sheean,  124  Cal  218,  71  Am.  St.  Rep.  62,  noted  under  Ramsdell 
V.  Fuller,  28  Cal.  43. 

Swamp  Land  Assessment  is  void  unless  made  to  true  owner  of  prop- 
erty, p.  666. 

To  same  effect  in  Weinreieh  v.  Hensley,  121  CaL  661,  holding  sec- 
tion 3628,  Political  Code,  inapplicable  thereto. 

101  Cal.  667-571.    ABBOTT  v.  '76  L.  AND  W.  CO.    8.  C.  108  CU.  at  600. 

Lease  as  executed  will  be  construed  as  having  included  all  previous 
offers  by  landlord,  including  offer  of  option  to  purchase,  p.  670. 

To  same  effect  in  Giddinga  v.  76  etc  Co.,  100  CaL  119,  aa  to  simihir 
lease;  Board  v.  Grant,  118  CaL  43,  as  to  proposition  that  lessees  might 
remove  their  buildinga.  ^ 

101  (M.  671-676.    PEOPLE  t.  THOMAS. 

Motion  to  Vacate  Judgment  void  on  its  face  need  not  be  made  within 
six  months,  p.  674. 

Cited  in  Crossman  v.  Water  Co.,  136  Cal.  676,  noted  under  People  v. 
Harrison,  84  Cal.  607;  People  v.  Norris,  144  Cal.  424,  evidence  dehors 
record  is  inadmissible  to  impeach  judgment  valid  on  its  face  on  motion 
to  vacate  it  for  want  of  jurisdiction.    See  note,  60  Am.  St.  Rep.  660. 

101  CaL  676-681.    SHAFFER  v.  McCLOSEET. 

Subrogation. — ^Rights  of  payor  are  not  affected  by  recording  of  deed 
of  trust  between  original  mortgage  and  his  payment,  p.  580. 

To  same  effect  in  Brackett  v.  Banegas,  116  Cal.  2bo,  58  Am.  St.  Rep. 
167,  holding  recording  act  inapplicable  in  conflict  between  mortgage  and 
homestead;  Anglo-Californian  Bank  v.  Field,  146  Cal.  654,  where  as- 
signee of  plaintiff's  mortgage  took  it  for  plaintiff  pending  suit  with 
guaranty  of  priority,  and  subsequently  acquired  fee  from  mortgagor  un- 
der deed  reciting  that  it  was  subject  to  both  mortgages,  prior  mortgage 
not  merged  in  fee  as  to  second  mortgage;  Darrough  v.  Herbert  Kraft 
Co.  Bank,  125  CaL  274,  275,  noted  under  Matzen  v.  Shaeffer,  65  CaL  81; 
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Scott  V.  Lewis,  40  Or.  44,  purchase  money  mortgagee  who  voluntarily 
releases  mortgage  and  takes  reconveyance,  having  means  of  knowing 
that  mortgagor  has  executed  bond  for  title  therefor,  takes  subject  to 
equity  so  created. 

Where  Legal  Rights  of  Parties  have  been  Changed  by  mistake, 
equity  restores  them  to  their  former  condition  where  it  can  be  done 
without  interfering  with  new  rights,  p.  581. 

Approved  in  White  v.  Stevenson,  144  Cal.  110,  applying  rule  where 
release  and  satisfaction  of  record  of  former  mortgage  and  surrender 
of  old  note  and  giving  of  new  note  and  mortgage  were  made  under  mis- 
take as  to  continuing  authority  of  attorney  in  fact. 

101  Cal.  682.    RICHTER  v.  FRESNO  CANAL  ETC.  CO. 

Findings — ^Insufficiency  of  Evidence. — Order  denying  new  trial  based 
on,  will  be  reversed  when  respondent  does  not  argue  or  file  briefs  on  ap- 
peal, p.  582. 

To  same  effect  in  Davis  v.  Hart,  103  Cal.  530;  Kelly  v.  Bradbury,  104 
Cal.  237,  as  to  like  attack  on  verdict. 

101  Cal.  585-598.    HEALY  ▼.  VISALIA  ETC.  R.  R.  CO. 
Expert  may  state  reasons  for  his  opinion,  p.  502. 
Cited  in  People  v.  Mooney,  132  CaL  17,  as  to  handwriting  expert. 

101  Cal.  600-606.    IN  RE  EICHHOFF.     S.  C.  107  Oal.  46,  48  Am.  St. 
Rep.  111. 

Domestic  Judgment  will  be  presumed  rendered  on  sufficient  service 
when  offered  in  evidence  elsewhere,  although  no  service  recited,  p.  602. 

To  same  effect  in  Simmons  v.  Threshour,  118  Cal.  102,  on  point  that 
judgment  book,  with  recitals  of  service,  is  sufficient  as  proof,  where 
roll  lost.  Approved  in  Estate  of  Dale,  147  Cal.  194,  determination  of 
probate  court  as  to  residence  of  deceased  testator  in  county  at  time 
of  death  cannot  be  collaterally  attacked  by  contestants  by  claiming 
non -residence  of  testator  in  such  county;  Parsons  v.  Weis,  144  Cal.  415, 
416,  setting  aside  default  judgment  based  on  publication  of  summons 
which  was  procured  on  false  affidavit  and  no  notice  of  action  given  de- 
fendant; McHatton  v.  Rhodes,  143  Cal.  278,  judgment  against  non- 
resident obtained  by  publication  of  summons  cannot  be  collaterally  at- 
tacked if  it  does  not  appear  to  be  void  on  its  face,  though  no  order  of 
publication  or  affidavit  of  service  appear  in  record;  Canadian  etc.  Co. 
V.  Clarita  etc.  Co.,  140  Cal.  675,  where  record  shows  service  of  amended 
complaint  on  party  for  whom  attorney  had  appeared,  but  does  not 
show  it  was  served  on  such  attorney,  it  is  presumed  that  service  upon 
such  attorney  was  shown  to  court;  Estate  of  Latour,  140  Cal.  425, 
where  will  contestant  submitted  cause  without  objection  to  jurisdiction 
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of  court  by  reason  of  nonresid^nce  of  decedent  in  county  when  will  was 
probated,  appellate  court  will  not  consider  sufficiency  of  finding  that 
decedent  was  resident  of  such  county  at  time  of  death. 

Decree  Annulling  Marriage  is  judicial  determination  of  status  of 
parties,  and  does  not  render  marriage  void,  p.  605. 

Distinguished  in  Estate  of  Harrington,  140  Cal.  248,  wife  not  hearing 
from  husband  for  five  years  and  marrying  again  under  belief  that  h<3 
was  dead  cannot  claim  probate  homestead  in  former  husband's  estate 
as  his  widow. 

Any  Condition  of  Facts  is  Presumed  to  have  Existed,  rather  than 
one  which  will  defeat  the  judgment,  p.  605. 

Approved  in  Canadian  etc.  Co.  v.  darita  etc.  Co.,  140  Oal.  674,  where 
record  shows  service  of  amended  complaint  on  party  for  whom  attorney 
had  appeared,  but  does  not  show  it  was  served  on  such  attorney,  it  is 
presumed  that  service  upon  such  attorney  was  shown  to  court. 

101  Cal.  606-609.    DAVIS  ▼.  McNSAIL 

lastmctiona.— Jvrors  will  be  assumed  to  be  of  ordfaiary  faitelligenoe  in 
interpreting,  p.  000. 

Cited  in  Ballou  y.  Andrews  ete.  Co.  128  Oo^  587,  sustaining  instruc- 
tkm. 

101  Oa.  600-614.    IN  SB  HICKMAN. 

Will  Contest. — ^Public  Administrator  cannot  make,  p.  612. 

To  same  effect  in  Estate  of  Healy,  122  Oal.  163,  but  sustaining  his 
right  to  contest  petition  for  letters  of  administration.  Cited  in  Es- 
tate of  Stewart,  107  Iowa,  118,  and  Fallon  v.  Fallon,  107  Iowa,  124,  noted 
under  In  re  Sanborn,  98  Oal.  103. 

Public  Administrator. — ^Appointment  is  not  limited  to  cases  specified 
in  sections  1726  to  1743  of  Code  of  CSvil  Procedure,  p.  613. 

To  same  effect  in  Estate  of  Richardson,  120  Cal.  347,  sustaining  ap- 
pointment as  to  property  situate  within  his  county,  although  decedent 
died  elsewhere. 

Will  is  not  invalidated  by  death  of  beneficiaries  when  executor  nomi- 
nated, p.  613. 

To  same  effect  in  Estate  of  Meade,  118  Cal.  430,  62  Am.  St.  Rep.  245, 
but  holding  letter  not  a  will,  because  of  lack  of  testamentary  intention. 

101  Cal.  624-626.    IN  RB  BURRIS. 

Disbarment  of  Attorney  of  administrator  may  be  ordered  upon  failure 
to  account  for  estate  fimds,  after  order  of  court  and  demand  therefor,  p. 
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Distinguished  in  In  re  Stephens,  102  Cal.  266,  holding  proceedings  pre- 
mature when  before  criminal  or  civil  action  to  recover  moneys  with- 
held; but  see  Ex  parte  Ditchbum,  32  Oreg.  543,  decreeing  suspension 
of  attorney  for  unprofessional  conduct.  Note  citations:  In  re  Phil- 
brook,  45  Am.  St.  Rep.  81,  under  "unprofessional  conduct." 

101  Cal.  627-643.    GfilFFITH  ▼.  NEW  TOHK  ETC.  INS.  CO.;  40  Am. 
St.  Rep.  96. 

Insurance. — ^Prepayment  of  premium  may  be  waived  by  delivery  of 
policy,  p.  636. 

To  same  effect  in  Berliner  v.  Insurance  Co.,  121  Cal.  453,  further  hold- 
ing delivery  shown  prima  facie  by  its  possession  by  representatives  of 
insured.  See  note  to  New  York  etc.  Co.  v.  Babcock,  69  Am.  St.  Rep. 
150,  151. 

Forfeiture  of  Policy  for  nonpayment  of  premium  notes  is  waived  by 
agent's  acceptance  of  notes  instead  of  money  in  payment  thereof,  p. 
639. 

To  same  effect  in  Jurgens  v.  Insurance  Co.,  114  Oal.  165,  166,  as  to 
similar  form  of  policy,  and  citing  main  case  also  on  point  that  uncon- 
ditional delivery  of  policy  waives  condition  that  company  should  not 
be  liable  till  premium  paid;  Mooney  v.  Insurance  Co.,  72  Mo.  App.  98, 
but  holding  no  waiver  shown  under  facts  and  terms  of  policy. 

Forfeiture  of  Policy  can  be  declared  only  in  cases  permitted  by  statute 
covering  subject,  p.  641. 

To  same  effect  in  Equitable  etc  Co.  v.  Nixon,  81  Fed.  Rep.  802,  48  U. 
S.  App.  493,  further  holding  that  such  statutory  provision  cannot  be 
waived.  Cited  in  Osbom  v.  Home  Life  Ins.  Co.,  123  Cal.  613,  and  Har- 
rigan  v.  Home  Life  Ins.  Co.,  128  Cal.  543,  holding  no  forfeiture  shown 
where  no  notice  given  under  New  York  statutes;  Johnson  v.  Insurance 
Co.,  109  Iowa,  711,  but  held  inapplicable  when  insured  had  received  paid- 
up  policy  after  such  forfeiture;  Mutual  etc.  Co.  v.  Hill,  97  Fed.  267- 
270,  quoting  Equitable  etc.  Co.  v.  Nixon,  81  Fed.  802,  dissenting  opinion 
in  McMaster  v.  Insurance  Co.,  99  Fed.  886. 

Beneficiary  is  not  affected  by  surrender  by  insured  without  former's 
consent,  p.  638. 

Cited  in  Jenkin  v.  Insurance  Co.,  131  Cal.  123,  holding  beneficiary  not 
affected  by  declaration  of  insured  as  to  intent  to  commit  suicide;  Jack- 
son Bank  v.  Williams,  77  Miss.  403,  78  Am.  St.  Rep.  631,  and  note,  on 
point  that  beneficiary  alone  can  sue  on  or  collect  policy. 

Insurance.— Rights  accrue  only  when  policy  is  delivered,  p.  637. 

Cited  in  Travis  v.  Insurance  Co.,  104  Fed.  488,  on  point  that  application 
is  merely  an  offer  and  must  be  accepted  anew  after  modification  by 
applicant. 
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101  GaL  644-645.    BRAVEfiHAN  ▼.  FHBSNO  CANAL  STC.  CO. 

Exception  to  Instruction  cannot  be  considered  when  contained  in 
specifications  alone  and  not  in  body  of  statement,  p.  644. 

To  same  effect  in  Craig  y.  Hesperia  etc  Co.,  107  CaL  676,  as  to  ruling 
on  motion  for  nonsuit. 

101  Cal.  646-648.    PEOPLE  v.  ABBOTT. 

Misconduct  of  Court  in  presence  of  jury  may  be  reversible  error,  if 
excepted  to,  p.  646. 

To  same  effect  in  State  y.  Allen,  100  Iowa,  13,  as  to  manner  of  exam- 
ination of  witness  by  court. 

Burglary. — Possession  of  the  property  when  unexplained  may  be 
considered  as  a  circumstance  tending  to  show  guilt,  p.  647. 

Cited  in  People  v.  Wilson,  135  CaL  332,  affirming  like  instruction  in 
robbery  case. 

101  Cal.  651.    HICKS  ▼.  HASTEN. 

Bill  of  Exceptions — ^Presentation. — ^Notice  of  may  be  waived,  p.  653. 

Cited  in  O^rien  y.  O'Brien,  124  CaL  425,  where  party  appeared  after 
defective  notice. 

Same. — ^Mandamus  will  lie  to  compel  settlement,  p.  654. 
Cited  in  In  re  Plume,  23  Mont.  42,  noted  under  People  v.  Lee,  14  CaL 
510. 

101  CkL  673-677.    SECULOVICH  ▼.  MORTON;   40  Am.  St.  Rep.  106. 

Laches  bars  action  to  enforce  trust,  p.  677. 

Approved  in  Kleinclaus  v.  Detard,  147  Cal.  260,  in  action  by  sur- 
viving heirs  of  deceased  father  to  enforce  alleged  verbal  trust  declared 
thirty-five  years  before  by  deceased's  son  in  favor  of  father's  heirs, 
where  complaint  shows  that  cause  of  action  against  administrator  of 
deceased's  son  is  barred  by  laches  of  plaintiff,  defense  of  laches  may  be 
raised  by  general  demurrer* 


VOIiUME  CJII. 


108  GaI.  1-ff.    ROSS  ▼.  WELLICAN. 

Frandnlent  CoiiTeyaiice.— Fraudulent  intent  of  grantee  nnist  be 
■hown  by  attacking  creditor,  p.  4. 

Cited  in  Casey  v.  Leggett,  125  Cal.  670,  and  Hart  ▼.  Church,  120  Cal. 
481,  77  Am.  St.  Rep.  206,  sustaining  sale  under  facts  stated. 

102  Cal.  6-11.    BUCKLEY  v.  SUPERIOR  COURT;  41  Am.  St.  Rep.  136. 

Probate  Proceedings  are  purely  statutory,  p.  8. 

To  same  effect  In  Maddock  y.  Russell,  100  GaL  422,  as  to  powers  of 
administrator. 

Decree  of  Distxibntion  terminates  jurisdiction  of  probate  court  oyer 
properiyi  p.  10. 

To  same  effect  in  Morffew  y.  Railroad  Co.,  107  Cal.  504,  as  to  prop- 
erty distributed  to  trustee.  Cited  in  Wright  v.  Wright,  11  Colo.  App. 
475,  noted  under  Estate  of  Haas,  97  Cal.  232;  Marshall  y.  Marshall,  11 
Colo.  App.  66t,  noted  under  Smith  y.  Westerfeld,  88  Cal.  378. 

102  CaL  12-10.    PEOPLE  y.  SANDa 

Justice  of  Peace. — ^Appointment  in  case  of  yacancy  must  be  made  by 
superyisors,  p.  16. 

To  same  effect  in  People  y.  Chayes,  122  Cal.  139,  further  holding  stat- 
utes giving  such  power  to  be  constitutional.  Cited  in  People  v.  Cobb, 
133  Cal.  75-77,  holding  section  110,  Code  of  Ciyil  Procedure,  as  to  term 
of  office  repealed  by  section  68  of  County  Goyemment  Act  of  1897. 

102  Cal.  19-26.    PEOPLE  y.  TOMLINSON. 

Larceny  defined  and  distinguished  from  embezzlement  and  obtaining 
money  under  false  pretenses,  p.  23. 

Cited  in  People  v.  Shaughnessy,  110  Cal.  602,  holding  grand  larceny 
shown;  People  v.  Campbell,  127  Cal.  282,  holding  larceny  shown  under 
facts  stated;  Grin  y.  Shine,  187  U.  S.  196,  where  check  is  delivered  to 
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clerk  to  draw  money  and  forward  it  and  he  converts  money  he  is  guilty 
of  embezzlement  under  California  law. 

Larceny. — ^Eyidenoe  of  another  crime  is  admissible  when  tending  to 
rebut  defendant's  claim  of  good  faith,  p.  24. 

To  same  effect  in  People  t.  Fultz,  109  Cal.  262,  as  to  prior  acta  of 
incest. 

102  CaL  26-a8.    HUFFICAN  t.  HALL. 

Highways  by  User. — Section  2019,  Political  Code,  was  repealed  by 
amendment  of  1874,  p.  80. 

To  same  effect  in  Cooper  ▼.  Monterey,  104  Cal.  430,  holding  three 
years'  user  prior  to  such  repeal  ineffective. 

Highway. — ^Dedication  from  user  cannot  be  established  unless  user  ad- 
verse, p.  30. 

To  same  effect  in  Schwerdtle  v.  Placer,  108  Cal.  696.  on  point  that 
highway  may  be  so  established;  Niles  v.  City  of  Los  Angeles,  126  CaL 
578,  holding  dedication  not  established;  Cobum  v.  San  Mateo,  75  Fed. 
Rep.  533,  holding  user  by  license  insufficient  to  establish.  Note  cita- 
tions: Whitesides  v.  Green,  57  Am.  St.  Rep.  768,  760,  766,  on  general 
subject.  Distinguished  in  Southern  Pac.  Co.  v.  Pomona,  144  Cal.  345, 
where  evidence  tends  to  show  user  of  street  to  width  found  by  court, 
fact  that  main  travel  was  confined  to  narrower  limits  is  not  conclusive 
of  width. 

102  Cal.  38-46.    SPIEKBS  ▼.  LASH.    S.  C.  see  ORSGORY  ▼.  SPIEEKS, 
110  Cal.  152,  154,  52  Am.  St.  Rep.  72,  73. 

102  Cal.  47-60.    TREZEVANT  v.  STRONG  CO. 

Change  of  Venue. — Corporation  is  not  absolutely  entitled  to  change  to 

county  of  residence,  when  sued  where  liability  arose,  p.  48. 

To  same  effect  in  Jager  v.  Bridge  Co.,  104  Cal.  544,  sustaining  denial 
of  motion.  Cited  in  Whitney  v.  Sellers'  Com.  Co.,  130  Cal.  189,  denying 
right  to  change  when  action  brought  in  county  where  contract  was 
made;  Miller  v.  Land  Co.,  134  Cal.  589,  noted  under  Lewis  v.  S.  P.  R.  R. 
Co.,  66  Cal.  209. 

102  Cal.  50-55.     GREGORY  ▼.  GREGORY.    S.  C.  see  BRIND  ▼.  GREG- 
ORY, 120  Cal.  640,  and  122  Cal.  481,  482. 

Findings  are  Unnecessary  when  agreed  statement  covers  all  facts, 
p.  52. 

To  same  effect  in  McMenomy  v.  White,  115  Cal.  343,  under  similar 
procedure;  Foley  v.  Foley,  120  Cal.  36,  65  Am.  St.  Rep.  148,  on  point 
that  new  trial  cannot  be  held  where  no  trial  had  on  issues  of  facts. 
Cited  in  Brown  v.  Brown,  12  S.  Dak.  508,  509,  noted  under  Rogers  v. 
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Duff,  97  Cal.  66.    Distinguished  in  Potter  v.  Talkington,  6  Idaho,  319, 
where  evidence  is  conflicting,  finding  of  fact  by  jury  not  disturbed. 

Judgment  will  not  be  Reversed  for  failure  to  find  on  an  issue  upon 
which  no  evidence  is  offered,  p.  62. 

Approved  in  Kaiser  v.  Dalto,  140  Cal.  170,  following  rule;  Eva  ▼. 
Symonds,  145  Cal.  205,  supplying  rule  in  ejectment. 

102  Cal.  55-70.    MARTIN  v.  DEETZ;  41  Am.  St.  Rep.  151. 

Corporation — Organization. — Substantial  compliance  with  statute  is 
sufTicient,  p.  63. 

Cited  in  Wall  v.  Mines,  130  Cal.  38,  noted  under  Mokelumne  etc.  Co. 
V.  Woodbury,  14  Cal.  425. 

Corporation. — ^De  facto  existence  may  be  attacked,  p.  64. 

Cited  in  People  v.  Reclamation  Dist.,  130  Cal.  613,  and  San  Diego  Gas 
Co.  V.  Frame,  137  Cal.  444,  noted  under  Oroville  etc.  Co.  v.  Plumas  Co., 
87  Cal.  354. 

Damages. — ^ProspectiTe  Profits  are  not  recoverable  for  breach  of  eon- 
tract,  p.  68. 

See  note  to  State  ▼.  Andrews,  46  Am.  St.  Rep.  894;  Monlthrop  ▼. 
Hyett,  63  Id.  143,  and  Guetzkow  Co.  v.  Andrews,  53  Id.  016. 

102  Cal.  70-83.    IN  RE  WILLIAMS;  41  Am.  St.  Rep.  168. 

Adoption. — Statutes  discussed  and  construed,  p.  76. 

Cited  in  In  re  Evans,  106  Cal.  566,  sustaining  adoption  under  facts; 
Balch  V.  Johnson,  106  Tenn.  256,  on  point  that  the  child  became  heir 
of  both  adopting  parents.  Estate  of  McEeag,  141  Cal.  410,  heir  claim- 
ing under  adoptive  mother,  as  against  adopted  child,  cannot  attack 
adoption  proceedings  as  regards  mere  irregularities;  see  notes  to  Van 
Matre  v.  Sankey,  39  Am.  St.  Rep.  212,  213,  214,  216,  219,  220,  221,  224, 
230,  as  to  various  points  discussed;  Nugent  ▼.  Powell,  62  Id.  38,  on 
adoption  statutes. 

102  Cal.  84.    BEVERLY  ▼.  BLACKWOOD. 

Vendor  and  Vendee.— When  time  is  not  of  essence,  party  cannot  take 
advantage  of  his  own  default,  p.  91. 

Cited  in  Daly  v.  Rnddell,  137  OaL  676,  noted  under  Alexander  ▼, 
Jackson,  92  Cal.  622. 

102  Cal.  93-107.    WITTENBROCK  ▼.  PARKER;  41  Am.  St.  Rep.  172. 

Notice  to  Attorney  for  mortgagee  is  notice  to  latter,  although  fee  was 
to  be  paid  by  mortgagor,  p.  100. 

To  same  effect  in  Lawall  v.  Groman,  180  Pa.  St.  639,  67  Am.  St. 
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Rep.  664  (and  note,  668),  holding  such  attorney  liable  to  mortgagee  for 
negligence.  Approved  in  Deering  v.  Holcomb,  26  Wash.  597,  699,  apply- 
ing rule  where  attorney  knew  of  fraudulent  transfers  by  defendant  to 
his  wife.  Note  citations:  Harris  v.  Fisher,  44  Am.  St.  Rep.  454,  on 
notice  to  agent;  Pennoyer  v.  Willis,  46  Id.  602,  and  Melms  v.  Pabst  etc 
Co.,  57  Id.  914,  916,  919. 

In  Foreclosure  of  Mortgage,  where  subsequent  mortgagee  denies  his 
mortgage  is  inferior  to  lien  of  prior  mortgage  and  sets  out  his  mortgage 
and  prays  foreclosure,  answer  is  in  fact  a  cross-complaint,  p.  106. 

Approved  in  Dunham  v.  Travis,  25  Utah,  70,  when,  in  action  on  writ- 
ten contract,  answer  denies  allegations  of  complaint  and  alleges  mutual 
mistake  in  contract  and  prays  reformation,  it  is  counterclaim  necessi- 
tating reply. 

102  CaL  107-113.    CITY  OF  SACRAMENTO  ▼.  DILLMAN. 

Licenae  Tax  is  debt  and  recoverable  by  civil  action,  p.  112. 

To  same  effect  in  San  Louis  Obispo  Co.  v.  Greenberg,  120  Cal.  306, 
sustaining  sueh  action  brought  by  district  attorney,  notwithstanding 
void  provision  as  to  appointment  of  license  tax  collect<ff. 

102  Cal.  113-132.    LIYSRMORS  ▼.  WAITE. 

Constitutional  Amendment  is  invalid  when  operation  limited  by  na- 
certain  conditions,  p.  120. 

Denied  in  Edwards  v.  Lesnenr,  132  Mo.  436,  sustaining  similar  amend- 
ment as  to  change  of  seat  of  government. 

General  Citation.— Bott  v.  Wurts,  68  N.  J.  L.  297. 

102  C^l.  132-134.    EVANS  v.  PAIGE. 

Appeal  from  New  Trial  Order  cannot  bring  up  denial  of  motion  for 
judgment  on  pleadings,  p.  133. 

To  same  effect  in  Bode  v.  Lee,  102  Cal.  587,  as  to  sufficiency  of  com- 
plaint; In  re  Redfield,  116  Cal.  643,  as  to  sufficiency  of  petition  in  will 
contest;  Lambert  v.  Marcuse,  137  Cal.  44,  noted  under  Onderdonk  v. 
San  Francisco,  76  Cal.  534;  Petaluma  Pav.  Co.  v.  Singley,  136  Cal.  618, 
noted  under  Martin  v.  Matfield,  49  Cal.  42. 

102  Cal.  134-143.    WILLIAMS  T.  MOUNTAINEER  G.  M.  CO. 

Machanics'  Lien  on  Mining  Claims  should  be  filed  against  claim  as 
whole  and  not  against  specific  structures  erected,  p.  138. 

Cited  in  Jordan  v.  Myres,  126  Cal.  567,  holding  lien  not  to  attach 
to  leased  machinery  used  in  the  mine;  Watson  v.  Noonday  etc.  Co.,  37 
Or.  293,  noted  under  Helm  v.  Chapman,  66  Cal.  291.  Distinguished  in 
Pacific  etc.  Co.  v.  Bear  Valley  etc.  Co.,  120  Cal.  96,  98,  66  Am.  St.  Rep. 
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160,  161  (and  note,  173),  sustaining  lien  against  completed  portion  of 
canal  where  separate  contracts  for  subdiyisions  entered  into. 

102  Oal.  143-151.    STEPHENSON  ▼.  SOUTHERN  PACIFIC  CO. 

Negligence. — Complaint  may  aver  generally  without  stating  facts  in 
detail,  p.  146. 

To  same  effect  in  De  Baker  v.  Railway  Co.,  106  Cal.  275,  46  Am.  St. 
Rep.  244,  discussing  complaint  for  damages  from  overflow.  Cited  in 
Peters  v.  McKay,  138  Cal.  75,  noted  under  House  v.  Meyer,  100  Cal.  582. 
Distinguished  in  King  v.  Oregon  Short  L.  Ry.,  6  Idaho,  308,  309,  gen- 
eral allegation  of  negligence  not  good  against  demurrer  for  uncer- 
tainty. 

Negligence  is  question  of  law  only  when  no  contradiction  exists  as  to 
facts,  p.   149. 

To  same  effect  in  Davis  v.  Railroad  Co.,  105  Cal.  136,  but  sustaining 
direction  of  verdict  for  defendant;  Van  Praag  t.  Qsle,  107  Cal.  444, 
sustaining  denial  of  nonsuit. 

Instructions  are  sufficient  if  ooxreot  when  oonrtmed  as  a  whole,  p. 
160. 

To  same  effect  in  Feliz  t.  Feliz,  106  Oal.  6,  as  to  instructions  on  ad- 
verse possession.  Cited  in  Hanson  v.  Stinehoff,  139  OaL  173,  noted  un- 
der Davis  V.  Button,  78  CaL  247. 

102  Cal.  161-158.    MODOC  LAND  ETC.  CO.  ▼.  BOOTH. 

Diversion  of  Water. — ^Riparian  Owner  cannot  enjoin  where  he  is  not 
damaged  thereby,  p.  156. 

To  same  effect  in  Vernon  etc.  Co.  v.  Los  Angeles,  106  Cal.  243,  deny- 
ing injunction  under  facts  (but  see  concurring  opinion,  256,  257). 
Cited  also  in  Bradley  v.  Irrigation  District,  68  Fed.  Rep.  957,  discussing 
"public  use"  as  applied  to  water  rights;  Fifield  v.  Spring  Valley  W.  W., 
130  Cal.  554,  noted  under  Edgar  v.  Stevenson,  70  Cal.  286;  Jones  v. 
Conn,  39  Or.  45,  following  rule.  Distinguished  in  California  Pastoral 
etc.  Co.  V.  Enterprise  etc.  Co.,  127  Fed.  743,  holding  injury  capable  of 
being  estimated  in  damages  not  necessary. 

102  Cal.  159-169.    MERCED  COUNTY  v.  HELM.    S.  C.  see  EX  PARTE 
MASON,  102  Cal.  172,  discussing  ordinance  construed  in  main  case. 

License  Tax  cannot  be  imposed  on  purported  ground  of  revenue  where 
prohibition  will  be  effected,  p.  164. 

To  same  effect  in  Merced  v.  Fleming,  111  Cal.  50,  but  rejecting  evi- 
dence that  such  would  be  effect  of  ordinance  discussed. 

Tax  13  not  intended  by  construction  to  things  not  named  or  described 
in  statute  as  subject  of  taxation,  p.  165. 
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Approved  in  Hellman  ▼.  Los  Angeles,  147  Cal.  657,  where  bonds  of 
specific  kind  were  described  in  ordinance  making  levy  sls  being  bonds 
of  previous  year  in  which  no  bonds  were  issued,  levy  is  void. 

Municipal  Ordinance. — Liquor  License  can  be  imposed  only  on  such 
as  sell  liquor  as  a  business,  p.  166. 

To  same  effect  in  Ex  parte  Mansfield,  106  Cal.  404,  but  sustaining 
ordinance  discussed;  and  see  Ex  parte  Seube,  116  Cal.  630,  631,  ruling 
similarly  and  holding  main  case  to  have  gone  to  "extreme  verge  of 
strictness."  Cited,  also,  in  San  Luis  Obispo  Co.  v.  Greenberg,  120  Cal. 
303,  from  brief,  but  sustaining  ordinance;  County  of  Los  Angeles  v. 
Eikenberry,  131  Cal.  467,  but  sustaining  ordinance  discussed. 

102  CaL  169-171.    GRAND  LODGE  ETC.  ▼.  MARKHAM. 

Appropriation. — ^Act  for  support  of  orphans  (Stats.  1880,  p.  48)  con- 
strued, p.  170. 

Cited  in  Ingram  ▼.  Colgan,  106  Cal.  119,  46  Am.  St.  Rep.  225,  holding 
unconstitutional  the  act  (Stats.  1891,  280)  for  bounty  for  coyote  scalps. 

Mandamus  granted  under  facts  stated,  p.  171. 

ated  in  County  of  San  Luis  Obispo  v.  Gage,  139  Cal.  403,  granting 
writ  against  board  of  examiners  for  abuse  of  discretion. 

102  Cal.  171-173.    EX  PARTE  MASON. 

Liquor  License  can  be  imposed  only  upon  business  of  selling  liquor, 
p.  178. 

To  same  effect  in  Ex  parte  Mansfield,  106  Cal.  405,  but  sustaining 
ordinance  discussed. 

102  Cal.  184-187.    PEOPLE  v.  CARUTHERS  SCHOOL  DIST. 

School  Bond  Election. — Polls  should  not  be  closed  after  time  provided 
in  general  elections,  p.  187. 

Cited  in  People  v.  Lodi  etc.  Dist.,  124  Cal.  703,  but  sustaining  polls 
from  2  P.  M.  to  sunset  under  section  1697,  Political  Code. 

Same. — ^Notice  should  clearly  state  place  of  election,  p.  186. 
Cited  in  Hauswirth  v.  Mueller,  26  Mont.  161,  holding  election  void  for 
insufficiency  of  notice. 

102  Cal.  188-197.    CHUNG  KEE  ▼.  DAVIDSON. 

Contracts — ^Privity. — Third  person  may  sue  on  implied  contract  in- 
uring to  his  benefit,  p.  195. 

See  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep.  187-189,  192-199. 

102  Cal.  199-201.    ESHLEMAN  ▼.  HENRIETTA  VINEYARD  CO. 
Delivery  of  Deed  to  one  co-owner  is  delivery  to  both,  p.  201. 
To  same  effect  in  Lambert  v.*  McClure,  12  Tex.  Civ.  App.  579,  as  to 
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delivery  to  life  tenant.    Note  citations:  Brown  v.  Westerfield,  5 J  Am. 
St.  Rep.  540,  on  general  subject. 

102  Cal.  202-208.    MATHEWS  v.  DAVIS. 

Married  Woman's  Contract  for  sale  of  realty  cannot  be  enforced  un- 
less duly  acknowledged,  p.  207. 

Cited  in  Loupe  y.  Smith,  123  Cal.  493,  noted  under  Jackson  v.  Tor- 
rence,  83  Cal.  521. 

Specific  Performance  will  be  denied  when  contract  is  unfair,  p.  208. 
Cited  in  Newman  v.  Freitas,  129  Cal.  288,  noted  under  Cooper  y. 
Pena,  21  CaL  403. 

102  Oil.  208-218.  BEHLOW  ▼.  FISCHER.  S.  C.  see  FISCHER  y.  SU- 
PERIOR COURT,  110  CaL  137,  143,  144;  LOFTUS  Y.  FISCHER,  114 
Oil.  133,  135;  117  Cal.  130. 

Corporation  will,  when  necessary,  be  regarded  as  the  agent  of  its 
stockholders,  p.  214. 

Cited  in  Hunt  y.  DaYis,  135  OaL  84,  noted  under  Chater  y.  San  Fran- 
eiflco  etc.  Ca,  19  Cal.  247. 

102  CaL  218-220.    STEWART  ▼.  HELVETIA  SWISS  FIRE  INS.  CO. 

Insurance. — ^Proposal  to  Agent  for  renewal  is  not  effectiYe  until  ac- 
cepted by  principal,  when  agent  has  no  actual  or  ostensible  authority, 
p.  219. 

To  same  effect  in  O'Brien  y.  Insurance  Co.,  108  Cal.  229,  holding  in- 
surance not  affected,  notwithstanding  declarations  of  such  agent.  Dis- 
tinguished in  McCabe  y.  Insurance  Co.,  9  N.  Dak.  25,  sustaining  agent's 
parol  agreement  to  renew,  under  facts  stated. 

102  Cal.  220-224.    C0L6R0VE  y.  SffiTH. 

Master  is  Liable  for  acts  of  independent  contractor  necessarily  con- 
templated in  contract,  p.  223. 

To  same  effect  in  Donovan  y.  Oakland  etc.  Co.,  102  Cal.  250,  holding 
railroad  company  liable  under  facts  for  injuries  from  unguarded  post 
holes;  Spence  y.  Schultz,  103  Cal.  212,  holding  owner  liable  for  excava* 
tion  in  sidewalk;  but  see  Frassi  y.  McDonald,  122  Cal.  403,  ruling 
aliter  on  facts  stated;  Louthan  v.  Hewes,  138  Cal.  119,  noted  under 
Jessen  y.  Sweigert,  66  Cal.  182;  note  to  Covington  etc.  Co.  v.  Stein- 
brock,  76  Am.  St.  Rep.  396,  405-408. 

102  Oil.  234-238.    FERINE  y.  ERZ6RABER. 

Street  ImproYements. — ^Notice  need  not  require  accurate  and  full  de- 
scription of  work,  p.  237. 


102  Cal.  230-264  Notes  on  California  Reports.  4400 

Distinguished  in  White  v.  Harris,  116  Cal.  472,  holding  notice  as  to 
proposed  sewer  insufficient  under  act  of  1889. 

Street  Assessment  may  be  levied  on  property  on  one  side  of  street 
where  work  done  on  that  side,  p.  238. 

To  same  effect  in  DowJing  v.  Conniff,  103  Cal.  78,  and  Williams  v.  Ber- 
gin,  116  Cal.  69,  cited  under  McDonald  v.  Conniff,  99  Cal.  386;  Reid  v. 
Clay,  134  Cal.  213,  noted  under  McDonald  v.  Conniff,  99  Cal.  388;  San 
Francisco  Paving  Co.  v.  Egan,  146  Cal.  638,  resolution  of  intention  to 
improve  street  is  not  invalid  because  it  excepts  portion  of  work  of 
same  class  already  done  at  expense  of  owners. 

Street  Assessment. — ^Prima  facie  case  in  action  for  is  shown  by  intro- 
duction of  warrant,  et  cetera,  p.  238. 

Cited  in  Reid  v.  Clay,  134  Cal.  210-212,  noted  under  Jennings  v.  Le- 
Roy,  63  Cal.  397. 

Distinguished  in  Witter  t.  Bachman,  117  Cal.  823,  holdiiig  these  pa- 
pers not  sufficient  as  proof  of  subsequent  acts. 

102  Cal.  239-245.     PSOPLE  ▼.  PATTERSON. 

Incest. — ^Indictment  is.  sufficient  if  following  statutory  language,  p. 
243. 

To  same  effect  in  People  ▼.  Kaiser,  119  Cal.  467,  sustaining  indict- 
ment discussed.  Approved  in  State  ▼.  Wood,  33  Wash.  293,  following 
rule. 

Incest. — Evidence  of  prior  actB  of  intercourse  is  admissible,  p.  244. 

To  same  extent  in  State  v.  Hurd,  101  Iowa,  401,  sustaining  refusal 
to  direct  prosecution  to  elect  on  which  act  it  would  rely.  Cited  in 
State  V.  O'Donnell,  86  Or.  226,  but  rejecting  evidence  of  other  crimes  in 
larceny  case. 

102  Cal.  245  250.  DONOVAN  ▼.  OAKLAND  ETC.  CO. 

Master  is  Liable  for  injuries  from  unguarded  excavation  made  by  in- 
dependent contractor,  which  it  was  not  latter's  duty  to  guard,  p.  248. 

To  same  effect  in  Cotter  v.  Lindgren,  106  Cal.  607,  46  Am.  St.  Rep. 
258,  holding  it  not  defendant's  duty  to  guard  excavations  under  facts; 
Frassi  v.  McDonald,  122  Cal.  403,  but  holding  defendant  not  liable  for 
excavation  under  facts  stated^  and  instruction  erroneous.  See  note 
76  Am.  St.  Rep.  415. 

102  Cal.  254264.  BLYTHE  v.  AYRES.  S.  C.  HINCKLEY  v.  AYRES, 
105  Cal.  357,  358;  IN  RE  BLYTHE,  108  Cal.  125;  110  Cal.  228; 
110  Cal.  233;  112  Cal.  692,  693;  BLYTHE  CO  v.  BANKER'S  IN- 
VESTMENT CO.,  147  Cal.  84. 

Appeal. — Appellant  cannot  complain  of  errors  oommitted  as  to  lui- 
other  party,  p.  260. 
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Cited  in  Williams  v.  Society,  133  Cal.  361,  on  point  that  party  found 
to  have  no  interest  cannot  attack  sufficiency  of  findings  to  sustain 
judgment;  and  cf.  Foster  v.  Bowles,  138  Cal.  452. 

Final  Determination  of  Court  in  proceedings  to  determine  heirship  is 
conclusive  in  the  distribution  of  the  estate,  p.  259. 

Approved  in  Estate  of  Kasson,  141  Cal.  40,  where  appellant,  who 
-claimed  entire  estate  as  against  all  other  parties  in  proceeding  to  de- 
termine heirship,  failed  to  appear  at  trial  after  refusal  of  continuance, 
jtmi  offered  no  evidence  in  support  of  claim,  nonsuit  was  properly 
granted  as  against  her;  Estate  of  Piper,  147  Cal.  608,  on  petition  for 
distribution  of  estate  of  deceased  widow,  finding  as  to  separate  property 
being  conclusive  heirs  of  deceased  husband  cannot  prosecute  appeal  from 
decree  of  distribution  to  state  for  support  of  schools. 

Finding  will  be  sustained  on  appeal  where  evidence  conflicting,  p. 
261. 

To  same  effect  in  People  v.  Durrant,  116  Cal.  200,  as  to  verdict  in 
-criminal  case,  discussing  attacks  on  credibility  of  witnesses. 

102  Cal.  264-266.    IN  HE  STEPHENS. 

Disbarment  of  Attorney  will  not  be  considered  until  criminal  or  civil 
proceedings  had  for  alleged  malfeasance,  p.  265. 

To  same  effect  in  Ex  parte  Tyler,  107  Cal.  82,  but  holding  aliter  as  to 
unprofessional  conduct  within  duties  of  his  profession.  Approved  in 
In  re  Tipton,  4  Idaho,  514,  following  rule.  Note  citations:  In  re  Phil- 
brook,  45  Am.  St.  Rep.  79,  on  general  subject. 

102  Cal.  266-271.     FELTON  v.  WEST. 

Mortgage. — Personal  Action  may  be  brought  where  property  is  situ- 
ated in  another  state,  p.  268. 

Distinguished  in  Commercial  Bank  v.  Eershner,  120  CaL  499,  discuss- 
ing action  on  deficiency  judgment. 

102  Cal.  277-282.    MOORE  v.  McSLEEPER. 

Superior  Court  has  Jurisdiction  over  motion  for  judgment  against 
sureties  on  indemnity  bond,  though  several  liability  of  each  surety  is 
less  than  three  hundred  dollars,  p.  282. 

Approved  in  Sullivan  v.  California  Realty  Co.,  142  Cal.  207,  where 
plaintiff  sues  in  equity  to  cancel  building  contract,  judgment  for  de- 
fendant may  be  awarded  on  cross -complaint  for  amount  of  first  in- 
stallment due  contractor  and  unpaid,  though  amount  is  less  than  three 
hundrea  dollars. 

Notes  Cal.  Bop.— 282. 
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102  Cal.  283-294.    SAWYER  v.  COLGAN. 

State  Bonds. — Coupons  need  not  be  presented  to  board  of  examiners 
for  approval,  p.  285. 

Distinguished  in  Ingram  v.  Colgan,  106  Cal.  128,  46  Am.  St.  Rep.  232, 
holding  presentation  necessary  under  Coyote  Scalp  Act. 

State  Bonds. — Statute  of  Limitations  will  not  run  where  fund  for 
payment  has  not  been  provided,  p.  292. 

To  same  effect  in  State  v.  Commissioners,  23  Nev.  267,  holding  claim 
not  barred  imder  local  acts.  Cited  in  Davis  v.  Simpson,  25  Nev.  130, 
83  Am.  St.  Rep.  573,  holding  action  on  county  bonds  not  barred. 

State  Bonds  and  coupons  do  not  bear  interest  from  maturity,  p. 
293. 

To  same  effect  in  Hopkins  v.  Contra  Costa,  106  Cal.  573,  applying 
rule  to  claim  against  county;  Molineux  v.  State,  109  Cal.  380,  50  Am. 
St.  Rep.  50,. disallowing  interest  on  coupors  on  Indian  War  bonds;  and 
see  Davis  v.  State,  121  Cal.  210,  211,  as  to  same  bonds;  dissenting 
opinion,  Kendall  v.  Porter,  120  Cal.  122,  main  opinion  allowing  inter- 
est on  certain  municipal  bonds;  Reis  v.  State,  133  Cal.  596-598.  but 
distinguished  holding  state  liable  for  interest  on  Indian  war  bonds  ir- 
respective of  delay  in  payment  of  federal  appropriation  therefor. 

General  Citation. — ^Robertson  v.  Blaie  Co.,  90  Fed.  72. 

102  Cal.  294-298.     BRENOT  ▼.  BRENOT. 

Divorce. — Custody  of  Children  is  entirely  incidental  to  main  relief 
sought,  p.  296. 

To  same  effect  in  De  la  Montanya  v.  Same,  112  Cal.  129,  53  Am.  St. 
Rep.   177,  discussing  question  of  jurisdiction  in  such  matter. 

Specification  of  Particulars  of  insufliciency  of  evidence  held  sufficient 
to  entitle  appellant  to  consideration  thereof,  p.  297. 

Cited  in  Smith  v.  Ellis,  103  Cal.  296,  ruling  similarly  and  reversing 
order  denying  new  trial;  De  Molera  v.  Martin,  120  Cal.  547,  discussing 
question  of  their  sufficiency  generally. 

102  Cal.  298-308.     PEOPLE  v.  TOWN  OF  BEREJ^LEY. 

Municipal  Incorporation — ^Election. — "Majority  of  electors  voting"  re- 
fers to  those  voting  at  the  election  and  not  on  the  particular  proposi- 
tion of  incorporation,  p.  307. 

To  same  effect  in  dissenting  opinion  in  Tecumseh  etc.  Bank  v. 
Saunders,  51  Neb.  815,  construing  local  provision  as  to  voting  upon  con- 
stitutional amendments.  Cited  in  In  re  Denny,  156  Ind.  119  (cf.  dis- 
spiiting  opinion,  page  127),  holding  "majority  of  electors"  to  refer  to 
the  electors  qualified  to  vote;  Davis  v.  Brown,  46  W.  Va.  719,  defining 
"three-fifths  of  all  votes  cast";   Santa  Rosa  v.  Bower,   142  Cal.  301, 
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under  constitution,  article  11,  section  8,  city  charter  is  not  adopted 
merely  because  it  receives  majority  of  votes  cast  thereupon,  if  it  did 
not  receive  majority  of  all  votes  cast  at  election;  Green  v.  State  Board, 
5  Idaho.  139,  under  constitution,  article  20,  section  1,  amendment  to 
constitution  is  ratified  if  majority  of  electors  voting  on  that  question 
vote  in  its  favor,  though  they  are  not  majority  of  electors  voting  at 
general  election. 

102  Cal.  313-317.    CROSS  v.  CALIFORNIA  STREET  ETC.  CO. 

Contributory  Negligence  is  not  shown  per  se  by  presence  of  party 
injured,  on  railroad  track,  p.  315. 

Cited  in  Keman  v.  Market  St.  Ry.  Co.,  137  Cal.  328,  noted  under 
Strong  V.  Railroad  Co.,  61  Cal.  328.  Distinguished  in  Bailey  v.  Railway 
Co.,  110  Cal.  329,  330,  holding  such  negligence  shown  under  facts. 

102  Oal.  317-321.     MERRILL  v.  MERRILL. 

Findings  are  Unnecessary  upon  allegations  of  probative  facts,  p» 
319. 

To  same  effect  in  Rankin  v.  Newman,  107  Cal.  608,  as  to  matters  of 
evidence. 

102  Cal.  324-327.    JOHNSON  ▼.  LaGRAVE. 

Mechanic's  Lien. — Claim  must  be  filed  within  thirty  days  after  aban- 
donment, p.  325. 

Cited  in  Jones  v.  Eruse,  138  Cal.  617,  on  point  that  claim  is  invalid' 
unless  building  is  completed  at  time  of  filing.  See  note  43  Am.  St.  Rep.. 
902,  903. 

102  Cal.  330-333.     PEOPLE  ▼.  FLOOD. 

Order  Granting  New  Trial  when  general  in  terms,  will  not,  upon- 
apnpfil.  ho  confined  to  eround  stated  in  opinion  thereon,  p.  331. 

To  same  effect  in  Mills  ▼.  Oregon  etc.  Co.,  102  Cal.  359,  sustaining- 
onU'i    in  \\l.;i;i  iusurikiency  of  evidence  was  one  of  grounds  stated. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  re- 
versed only  for  abuse  of  discretion,  p.  333. 

Cited  in  People  v.  Tapia,  131  Cal.  650,  noted  under  People  v.  Baker, 
39  Cal.  686;  Swett  v.  Gray,  141  Cal.  69,  70,  applying  rule  in  action  for- 
seduction. 

102  Cal.  333-338.    BAILEY  v.  COX. 

Change  of  Venue  for  nonresidence  cannot  be  defeated  by  joinder  of 
resident  defendants  not  necessary  parties,  p.  337. 

To  same  effect  in  Brady  v.  Times  etc.  Co.,  106  Cal.  59,  reversing  or* 
der  denying  motion  under  facts. 
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102  Cal.  345-347.     PEOPLE  y.  COLLINS. 

Libel. — ^Innuendo  and  colloquium  must  appear  where  publication  not 
libelous  on  face,  p.  346. 

To  same  effect  in  Hearne  y.  De  Young,  119  Cal.  680,  and  Chiatovich 
V.  Hanchett,  88  Fed.  Rep.  876,  cited  under  Edwards  v.  Publishing  Co., 
99  Cal.  431. 

102  Cal.  347-356.    EX  PARTE  FOSS;  41  Am.  St.  Rep.  182. 

102  Cal.  357-361.    MILLS  v.  OREGON  RY.  &  NAV.  CO. 

Order  Granting  New  Trial  may  be  affirmed  irrespective  of  reasons 
given  therefor,  p.  358. 

Cited  in  Doolin  v.  Omnibus  C.  Co.,  125  Cal.  145,  noted  under  Town- 
send  v.  Briggs,  88  Cal.  230. 

102  Cal.  362-370.    BLUM  v.  WESTON;  41  Am.  St.  Rep.  188. 

Easements. — ^Way  by  Necessity  may  arise  from  partition  proceedings, 
p.  366. 

To  same  effect  in  Ritchey  v.  Welsh,  149  Ind.  218,  220,  holding  such 
way  so  establshed.  Cited  in  San  Joaquin  etc.  Bank  v.  Dodge,  125  Cal. 
82,  applying  rule  when  title  of  claimant  of  right  had  been  acquired 
under  foreclosure.  Note  citations:  Palmer  v.  Palmer,  55  Am.  St.  Rep. 
659,  660,  on  general  subject. 

Finding  that  defendant  had  no  right  of  way  is  a  conclusion  of  law, 
p.  369. 

Distinguished  and  explained  in  Weidenmueller  v.  Steams  etc.  Co., 
128  Cal.  626,  holding  a  certain  finding  one  of  fact. 

102  Cal.  370.     ERUM6  v.  CAMPBELL. 

Entire  Contract. — Plaintiff  must  show  complete  performance,  p.  375. 

Cited  in  Kimball  v.  School  Dist.,  23  Wash.  528,  denying  right  of  ac- 
tion in  case  of  partial  breach  by  plaintiff. 

102  Cal.  381-384.     PEOPLE  v.  DINSMORE. 

Information. — Mistake  as  to  date  of  commission  of  crime  is  immate- 
rial when  clerical,  p.  382. 

To  same  effect  in  People  y.  Cuff,  122  Cal.  594,  holding  like  error  im- 
material. 

Jury. — Dispersion  of  during  long  continuance  is  reversible  error,  p.  382 

Cited  in  People  v.  Logan,  123  Cal.  416,  holding  such  continuance  prop- 
erly denied. 
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102  Gal.  384-388.    PEOPLE  v.  GREENING. 

Witness. — Cross  Examination  held  improperly  rejected  but  error  im- 
material, p.  387. 

Cited  as  not  in  point  in  People  y.  Prather,  120  Cal.  665,  sustaining 
eross-examination  to  test  credibility  of  witness. 

102  Cal.  389  393.     NOTES  v.  WOOD. 

Master  is  not  Liable  for  injuries  caused  by  fellow  servant,  irrespec- 
tive of  difference  in  grade,  p.  392. 

To  same  effect  in  Callan  v.  Bull,  113  Cal.  603,  holding  defendant  not 
liable  under  facts;  and  Ryan  v.  Smith,  85  Fed.  Rep.  759,  56  U.  8. 
App.  606,  ruling  similarly. 

102  Cal.  394-402.     PEOPLE  v.  FEHRENBACH. 

Evidence  of  Conspirators. — Order  of  proof  is  within  discretion  of 
trial  court,  p.  397. 

To  same  effect  in  People  v.  Van  Horn,  119  Cal.  330,  admitting  such 
evidence.  Cited  in  People  v.  Compton,  123  Cal.  408,  and  People  v.  Rod- 
ley,  131  Cal.  253,  sustaining  rule  as  to  order;  People  v.  DonnoUy,  143 
Cal.  398,  following  rule. 

102  Cal.   403-405.     SPLIVALO   v.  BRYAN. 

Mandamus  will  not  lie  to  compel  exercise  of  official  discretion,  p. 
405. 

Distinguished  in  Santa  Rosa  etc.  Co.  v.  Woodward,  119  Cal.  32,  grant- 
ing writ  to  compel  advertising  for  bids  for  street  lighting. 

102  Cal.  413-425.     FLETCHER  v.  PRATHER. 

Street  Work.— Time  for  Commencement  may  be  stated  as  "within 
fourteen  days,"  and  may  be  fixed  by  street  superintendent,  p.  424. 

To  same  effect,  on  first  point,  in  Rauer  v.  Lowe,  107  Cal.  235,  sus- 
taining similar  provision;  and  McDonald  v.  Mezes,  107  Cal.  496,  ruling 
similarly  but  holding  point  not  made  in  main  case;  on  second  point 
in  Buckman  v.  Ferguson,  108  Cal.  35,  36,  also  sustaining  contract. 

102  Cal.  433-442.    WOLFF  ▼.  WOLFF. 

Divorce. — Corroboration  of  plaintiff  need  not  extend  to  all  the  acts  of 
cruelty  charged,  p.  435. 

To  same  effect  in  Andrews  v.  Andrews,  120  Cal.  187,  holding  corrob- 
oration sufficient.  Note  citations:  Reinhard  v.  Reinhard,  65  Am.  8L 
Rep.  77,  on  divorce. 
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102  Cal.  443-445.     DUNLOP  v.  KENNEDY. 

Mechanics'  Liens. — Contract  for  over  one  thousand  dollars  is  void 
unless  plans,  et  cetera,  referred  to  are  filed,  p.  445. 

To  same  effect  in  Pierce  v.  Birkholm,  115  Cal.  661,  and  Kuhlmm  v. 
Bums,  117  Cal.  472.  Case  is  cited  and  distinguished  in  Denison  v. 
Burrell,  110  Cal.  182,  holding  section  1184  of  Code  as  to  time  of 
payment  inapplicable  where  contract  price  below  one  thousand  dol- 
lars. 

102  Cal.  449-458.     LONG  v.  SUPERIOR  COURT.     See   121   Cal.  203, 
204. 

Insolvent  Banks. — ^Liquidation  is  to  be  conducted  by  directors  under 
special  act,  subject  to  supervision  of  bank  commissioners,  p.  453. 

To  same  effect  in  People's  etc.  Bank  v.  Superior  Court,  103  Cal.  33, 
and  Murray  v.  American  etc.  Co.,  70  Fed.  Rep.  345,  holding  appoint- 
ment of  receiver  therein  erroneous;  Crane  v.  Pacific  Bank,  106  Gal. 
70,  denying  right  to  attach  bank  for  deposit.  Cited  in  Dingley  v.  Mc- 
Donald, 124  Cal.  04,  holding  declaration  of  manager  during  liquidation 
binding;  Argues  v.  Bank,  133  CaL  143,  noted  under  People  ▼.  Superior 
Court,  100  Cal.  105. 

102  Cal.  458-466.     NIXON  ▼.  SELBY  ETC.  CO. 

Master  is  Liable  for  injuries  caused  by  fellow  employee  acting  as 
vice-principal  or  his  agent,  p.  463. 

To  same  effect  in  McNamara  v.  Macdonough,  102  Cal.  582,  Higgins 
V.  Williams,  114  Cal.  182,  and  Donnelly  v.  Bridge  Co.,  117  Cal.  423,  cited 
under  Daves  v.  S.  P.  Co.,  98  Cal.  19.  Cited  in  Telford  v.  Los  Angeles 
El.  Co.,  134  Cal.  80,  noted  under  Davis  v.  S.  P.  Co.,  98  Cal.  13;  Dolan 
▼.  Sierra  Ry.  Co.,  135  Cal.  439,  and  Wall  v.  Marshutz,  138  Cal.  526,  noted 
under  Bums  v.  Sennett,  99  Cal.  363,  note  to  Mast  v.  Kern,  75  Am.  St. 
Rep.  616,  617;  Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  512,  master  liable 
for  death  of  servant  caused  by  engineer  acting  under  direct  orders  of 
superintendent  running  machinery  at  excessive  speed. 

Master  must  furnish  safe  and  suitable  appliances,  p.  463. 

Cited  in  Wall  v.  Marshutz,  138  Cal.  527,  defining  term  and  sustain- 
ing instruction. 

Defective  Machinery.— Contributory  Negligence  is  not  shown  unless 
defect  was  patent,  p.  466. 

To  same  effect  in  Mullin  v.  Horseshoe  Co.,  105  Cal.  83,  holding  nonsuit 
improperly  granted. 

102  Cal.  467-468.    IN  RE  HUDSON. 

Accusation  for  Disbarment  of  Attorney  merely  on  information  and 
Jselief  is  insufficient,  p.  468. 
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Approved  in  In  re  Weed,  26  Mont.  251,  following  rule.  Distinguished 
in  In  re  Collins,  147  Cal.  10,  where  verification  of  petition  for  disbar- 
ment of  an  attorney  is  positive  in  form,  it  cannot  be  shown  that  it 
was  in  fact  made  upon  information  and  not  upon  personal  knowledge. 

102  Cal.  469.     McCABE  v.  CARPENTER. 

High  Schools— Taxes.— Statute  (Stats.  1891,  p.  182)  held  unconsti- 
tutional, p.  471. 

Cited  in  People  v.  Lodi  etc.  Dist.,  124  Cal.  697,  but  sustaining  later 
act  (amendment  of  1896  to  section  1670,  Political  Code) ;  and  cf.  Board 
of  Education  v.  Board  of  Trustees,  129  Cal.  602,  604,  606,  also  citing 
main  case  as  to  nature  of  school  districts. 

Miscellaneous. — Craig  v.  Boone,  146  Cal.  720,  action  does  not  lie 
against  tax  collector  for  recovery  of  taxes  paid  to  him  under  protest. 

102  Cal.  483-493.    FOSTER  v.  BOARD  OF  POLICE  COMMISSIONERS; 

41  Am.  St.  Rep.  194. 

Ordinance  is  not  Ex  Post  Facto  that  denies  liquor  license  to  person 
who  has  employed  female  waitresses  in  saloon,  although  not  then  pro- 
hibited, p.  490. 

To  same  effect  in  Hawker  v.  New  York,  170  U.  S.  197,  200,  as  to 
act  prohibiting  practice  of  medicine  after  conviction  of  felony;  Walsh 
V.  Denver,  10  Colo.  App.  410,  on  point  that  ordinance  is  not  void  be- 
cause confined  to  butcher  shops  and  meat  markets;  Adams  v.  Cronin, 
29  Colo.  500,  upholding  Denver  charter  provisions  and  ordinance  there- 
under prohibiting  saloonkeepers  from  keeping  rooms  to  serve  women. 

102  Cal.  493-501.    QUACKENBUSH  v.  REED. 

Homestead  is  valid  only  when  statute  has  been  followed,  p.  499. 

Cited  in  Yerrick  v.  Higgins,  22  Mont.  510,  noted  under  Ashley  ▼.  01m- 
stead,  54  Cal.  616. 

Homestead  covers  land  or  premises  described,  p.  500. 

To  same  effect  in  Perry  v.  Ross,  104  Cal.  19,  43  Am.  St.  Rep.  68, 
holding  declaration  to  cover  land  and  not  any  particular  claim  of  title 
to  it. 

102  Cal.  502-506.     McLAUGHLIN  y.  PERKINS. 

Provision  in  building  contract  for  approval  of  architect  as  condition 
precedent  to  contractors'  right  to  demand  money,  may  be  waiv  \  p. 
505. 

Approved  in  Valley  Lumber  Co.  v.  Struck,  where  time  of  third  pay- 
ment stipulated  in  contract  was,  when  building  shall  be  completed  and 
accepted  by  architect,  fact  that  owner  made  such  payment  before  ac- 
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ceptance  by  architect  does  not  render  payment  invalid  as  to  lienhold- 
ers  who  had  not  given  previous  notice  of  their  claims. 

102  Cal.  506-515.    CITY  CARPET  ETC.  WORKS  v.  JONES. 

Demurrer  does  not  lie  for  want  of  separate  statement,  p.  510. 

Cited  in  County  of  Sutter  v.  McGriff,  130  Cal.  126,  noted  under  Ber- 
nero  v.  Insurance  Co.,  65  Cal.  386;  San  Francisco  Pa  v.  Co.  v.  Fairchild, 
134  Cal.  226,  holding  motion  necessary. 

Contract  in  Restraint  of  Trade  may  be  sustained  in  part  not  pro- 
hibited in  statute,  where   severable,  p.  512. 

To  same  effect  in  Ragsdale  v.  Nagle,  106  Cal.  336,  as  to  restrictions 
on  sale  of  goodwill;  and  see  Meyers  v.  Merillion,  118  Cal.  358,  modify- 
ing decree  of  injunction.  Cited  in  Merchants'  etc.  Co.  v.  Sterling,  124 
Cal.  432,  433,  71  Am.  St.  Rep.  97,  noted  under  Brown  v.  Kling,  101 
Cal.  205;  Franz  ▼.  Bieler,  126  Cal.  181,  confining  operation  to  one  county 
alone;  McVicker  v.  McEenzie,  136  Cal.  660,  noted  under  Treadwell  v. 
Davis,  34  CaL  601. 

102  Cal.  516-520.    CLARKE  ▼.  MEAD. 

Street  Assessment — ^Deed. — ^Notice  of  application  for  sustained,  p. 
518. 

Cited  in  Hall  v.  Capps,  107  Cal.  516,  holding  main  case  not  to  refer 
to  sufficiency  of  affidavit  thereon. 

Street  Assessment. — Deed  is  prima  f^cie  evidence  of  regularity  of 
proceedings,   p.  519. 

Cited  in  Blanchard  v.  Ladd,  135  Cal.  213,  noted  under  Fanning  t» 
Bobme,  76  Cal.  151. 

102  Cal.  520-525.    REID  v.  ROBRECHT.    S.  C,  114  Cal.  360. 

102  Cal.  528-534.     O'CONNOR  v.  HOOPER. 

Nonsuit  is  properly  denied  where  evidence  admitted  substantially 
tends  to  prove  all  facts  essential  to  plaintiff's  case,  p.  529. 

Approved  in  Estate  of  Arnold,  147  Cal.  587,  applying  rule  in  contest 
of  probate  of  will. 

102   Cal.  537-542.     IN  RE  DE  LEON. 

Determination  of  Life  Estate  will  be  considered,  although  erroneously 
entitled  in  matter  of  estate  in  which  it  was  created,  p.  541. 

To  same  effect  in  In  re  Beisel,  110  Cal.  277,  and  In  re  Clary,  112^ 
Cal.  294,  cited  under  Estate  of  Thompson,  101  Cal.  349.  Cited  in  Tft 
re  Tracey,  136  Cal.  388,  on  point  thnt  proceeding  is  a  matter  of  equity 
and  not  for  the  probate  court;  Guardianship  of  Wells,  140  Cal.  352,  pe- 
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tition  by  ward  to  set  aside  order  settling  guardian's  account  is  deemed 
bill  in  equity  where  pleadings  all  drafted  as  in  equity  suit  and  findings 
are  such  as  follow  trial  of  suit,  though  proceedings  entitled  in  matter 
of  the  estate. 

102  Cal.  542-546.    STKEETEN  ▼.  ROBINSON. 

President  of  Corporation  may  employ  attorney  for  it  when  neces- 
sary, p.  545. 

Cited  in  Pettibone  v.  Lake  View  etc.  Co.,  134  Cal.  229,  noted  under 
Crowley  v.  Mining  Co.,  55  Cal.  273;  Scott  v.  Superior  Sunset  Oil  Co., 
144  Cal.  143,  where  physician  was  employed  by  manager  of  corpora- 
tion to  treat  one  of  its  employees,  his  action  need  not  be  ratified  at 
regular  meeting  of  directors,  where  separate  assent  of  majority  was 
obtained.  Distinguished  in  Pacific  Bank  v.  Stone,  121  Cal.  206,  holding 
appointment  by  bank  president  unauthorized  under  facts  stated. 

102  Cal.  547-552.    MURPHY  y.  MTJL6REW;  41  Am.  St.  Rep.  200. 

Fraudulent  Conveyance.— Change  of  Possession  is  necessary,  irrespec- 
tive of  relationship  of  parties  to  transfer,   p.  551. 

To  same  e£fect  in  Howe  v.  Johnson,  107  Cal.  76,  holding  sale  void  un- 
der facts;  and  Davis  v.  Wagon  Co.,  120  Cal.  247,  holding  likewise  under 
facts.  Cited  in  George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v. 
Irwin,  15  Cal.  503;  Bush  etc.  Co.  v.  Helbing,  134  Cal.  680,  noted  under 
Gaboon  v.  Marshall,  25  Cal.  202. 

Fraudulent  Conveyance. — Wife  cannot  protect  transfer  to  her  by  fil- 
ing inventory  under  section  165,  Civil  Code,  p.  551. 

Cited  in  O'Kane  v.  Whelan,  124  Cal.  203,  holding  such  inventory  of  no 
efficacy. 

Fraudulent  Conveyance. — Declarations  of  vendor  are  admissible  when 
made  while  he  is  in  possession  after  alleged  sale,  p.  552. 

To  same  effect  in  Thomas  v.  McDonald,  102  Iowa,  571,  as  to  like  dec- 
larations before  the  sale.  Cited  in  Gallick  v.  Bordeaux,  22  Mont.  480, 
484,  sustaining  admission  of  such  evidence;  note  to  I^hmann  v.  Chapel, 
68  Am.  St.  Rep.  553. 

Conversion. — ^Attorneys'  Fees  cannot  be  allowed  unless  actually  ex- 
pended, p.  552. 

To  same  effect  in  McLaughlin  v.  Railway  Co.,  113  Cal.  592,  on  point 
that  physician's  fee  cannot  be  allowed  in  negligence  case  where  incurred, 
when  alleged  to  have  been  paid.  Cited  in  Black  v.  Hilliker,  130  Cal. 
193,  disallowing  claim  accordingly;  Hays  v.  Windsor,  130  Cal.  235,  holding 
such  fees  not  recoverable  in  replevin  suit;  Pacific  etc.  Co  v.  Bank,  10^ 
Fed.  378,  noted  under  Kelly  v.  McKibben,  54  Cal.  102. 

General  Citation.— Walters  v.  Ratcliff,  10  Okla.  275. 
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102  Cal.  552-557.     PEOPLE  ▼.  WTMAN. 

Embezzlement. — ^Demand  must  be  proved,  p.  557. 

Cited  in  People  v.  Gordon,  133  Cal.  330,  86  Am.  St.  Rep.  176,  but 
holding  allegation  of  demand  and  refusal  on  information  unneces- 
sary. 

102  Cal.  558-574.    PEOPLE  ▼.  MARTIN. 

False  Pretense. — ^Intention  of  defrauded  party  in  giving  up  property 
is  immaterial,  p.  564. 

Cited  in  People  v.  Cummings,  123  Cal.  272,  noted  under  People  y. 
Jordan,  66  Cal.  10;  People  v.  Ward,  134  Cal.  310,  applying  rule  to  money 
embezzled,  when  intrusted  to  defendant  to  delay  creditors;  People  v. 
Howard,  135  Cal.  271,  holding  invalidity  of  ordinance  under  which  money 
was  obtained  immaterial. 

Criminal  Law. — Evidence  is  admissible  that  tends  to  convict  accused, 
though  remote,  when  part  of  a  scheme,  p.  568. 

Cited  in  People  v.  Westlake,  134  Cal.  508,  sidmitting  wearing  apparel 
of  murdered  person  found  in  defendant's  possession. 

102  Cal.  575-583.    HcNAMARA  v.  MacDONOUGH. 

Master  is  Liable  for  injuries  from  defective  scaffolding,  whose  prepara- 
tion he  has  assumed,  p.  579. 

To  same  effect  in  Callan  v.  Bull,  113  Cal.  605,  as  to  defective  trestle, 
and  holding  rule  as  to  fellow-servants  not  applicable  in  case  of  vice- 
principalship ;  Chambers  v.  American  Tin  Plate  Co.,  139  Fed.  563,  fol- 
lowing rule;  Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  512,  master  is  liable 
for  de.i.a  of  employee  caused  by  running  of  machinery  at  excessive  speed 
by  engineer  acting  under  direct  orders  of  superintendent.  See  note, 
75  Am.  St.  Rep.  608-632. 

102  Cal.  583-592.     BODE  v.  LEE. 

Motion  for  New  Trial.— Pleadings  may  be  referred  to  to  ascertain 
issues  and  determine  correctness  of  rulings,  p.  587. 

To  same  effect  in  S.  P.  R.  R.  Co.  v.  Superior  Court,  105  Cal.  86, 
holding  bill  of  exceptions  unnecessary  to  show  making  of  such  reference. 
Cited  in  Byxbee  v.  Dewey,  128  Cal.  326,  noted  under  Sponagel  v.  Dellinger, 
38  Cal.  278. 

Appeal  from  New  Trial  Order  does  not  reach  correctness  of  judgment 
nor  sufficiency  of  complaint,  p.  586. 

Cited  in  Frey  v.  Vignier,  145  Cal.  253,  and  Holmes  v.  Warren,  146 
"Cal.  460,  both  following  rule;  Petaluma  etc.  Co.  v.  Singley,  136  Cal.  618. 
noted  under  Martin  v.  Matfield,  49  Cal.  42;  Lambert  v.  Marcuse,   137 
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<Jal.  44,  45,  noted  under  Onderdonk  v.  San  Francisco,  75  Cal.  534;  Swift 
T.  Occidental  Min.  etc.  Co.,  141  Cal.  165,  following  rule. 

ConTersion. — ^Evidence  discussed  and  held  to  impose  burden  on  de- 
fendant of  showing  that  property  was  honestly  received,  p.  590. 

Cited  in  Hall  v.  Susskind,  120  Cal.  564,  565,  as  to  similar  action  and 
•evidence. 

102  Cal.  592-594.    PERPOLI  v.  GRAND  LODGE. 

Mutual  Benefit  Societies. — Coupon  holders  must  share  pro  rata  where 
found  insufficient  to  pay  all,  p.  594. 

To  same  effect  in  Kruger  v.  Association,  106  Cal.  102,  but  holding 
complaint  of  such  holder  sufficient  as  filed. 

102  Cal.  595-600.    REDMOND  v.  PETERSON;  41  Am.  St.  Rep.  204. 

102  Cal.  600-605.    ELDRED  y.  WHITE. 

Vacation  of  Judgment  for  unauthorized  appearance  of  attorney  will 
not  be  decreed  in  equity  where  remedy  by  motion  exists,  p.  604. 

To  same  effect  in  Heller  v.  Dyerville  etc.  Co.,  116  Cal.  135,  denying 
injunction  against  enforcement  of  judgment. 

Valid  Defense  on  Merits  Must  be  Alleged  in  order  to  obtain  equitable 
relief  from  judgment  alleged  to  have  been  fraudulently  obtained,  p.  604. 

Approved  in  Parsons  v.  Weis,  144  Cal.  418,  setting  aside  judgment 
procured  on  service  of  summons  by  publication  based  on  false  affidavit 
'Of  residence  of  defendant;  Burbridge  v.  Rauer,  146  Cal.  25,  applying  rule 
where  at  time  of  injunction  suit  to  relieve  from  money  judgment  in 
justice  court,  cause  of  action  set  forth  in  justice  court  was  barred. 

I0r2  Cal.  606-611.    IN  RE  IRVINE. 

Appeal. — ^Finding  upon  conflicting  evidence  will  not  be  sustained  when 
plaintiff's  evidence  was  self-contradictory,  p.  609. 

To  same  effect  in  Stockton  etc.  Works  v.  Insurance  Co.,  121  Cal.  178, 
but  holding  general  rule  to  apply  when  evidence  not  inherently  im- 
probable. 

Witness. — ^Written  Admissions  of,  made  before  trial  will  outweigh 
oral  denials  thereof  made  at  the  trial,  p.  610. 

Cited  in  Moore  v.  Grayson,  132  Cal.  605,  as  to  conflict  between  letter 
and  oral  testimony  four  years  later. 

102  Cal.  611-614.     HASSEY  ▼.  SOUTH  SAN  FRANCISCO  ETC.  ASSN. 

Dismissal  of  Action  may  be  granted  for  delay  in  prosecution,  p.  613. 

Cited  in  People  v.  Jeffords,  126  Cal.  299,  301,  noted  under  Grigsby  ▼• 
l^apa  Co.,  36  Cal.  585. 
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102    Cal.    615  618.    DYERVILLE    MFG.    CO.   ▼.    HELLER;    see    alio^ 
HELLER  V.  DYERVILLE  MFG.  CO.,  116  Cal.  127. 

Modification  of  Judgment  for  fraud  cannot  be  granted  unless  motion 
made  within  six  months,  p.  617. 

To  same  effect  in  Young  v.  Fink,  119  Cal.  109,  as'  to  default  judgment,, 
and  holding  motion  made  too  late. 

102  Cal.  620-624.    BAKER  ▼.  BRICEELL. 

Entry  of  Judgment  is  ministerial  act  and  clerk's  neglect  cannot  im- 
pair judgment's  validity,  p.  623. 

To  same  effect  in  Holt  y.  Holt,  107  Cal.  261,  sustaining  order  for 
entry  nunc  pro  tunc. 

102  Cal.  633-642.    HOLLAND  ▼.  ZOLLNER. 

Opinion  of  non-expert  is  admissible  as  to  matters  derived  from  ob- 
servation,  p.  638. 

To  same  effect  in  In  re  Wax,  106  Cal.  35'^,  and  People  v.  McCarthy, 
116  Cal.  260,  cited  under  People  v.  Lavelle,  71  Cal.  351;  People  v. 
Arrighini,  122  Cal.  123,  as  to  appearance  and  manner  of  defendant  after 
shooting.  Approved  in  People  v.  Manoogian,  141  Cal.  596,  597,  on  prose- 
cution for  murder  it  was  error  to  refuse  witnesses  to  testify  to  their 
observation  of  acts  and  conduct  of  defendant  between  time  of  injury 
to  his  head  and  homicide,  and  as  to  his  appearance  as  being  rational  or 
irrationaL 

102  Cal.  656-658.    EX  PARTE  ORFORD. 

Api>eal  Stays  Effect  of  order  appealed  from  and  pending  it  a  viola- 
tion thereof  is  not  punishable  as  contempt,  p.  657. 

To  same  effect  in  Ruggles  v.  Superior  Court,  103  Cal.  128,  as  to  order 
for  payment  of  family  allowance. 

102  CaL  661-662.    PEOPLE  v.  HOLLADAY.    S.  C,  see  159  U.  S.  417.. 

102  Cal.  663-666.    BUTLER  v.  ASHWORTH. 

Evidence. — Jury  may,  from  its  own  experience  alone,  determine  as  to 
necessary  cost  of  labor,  p.  666. 

Cited  in  Coleman  v.  Le  Franc,  137  Cal.  216,  applying  rule  to  question 
of  operation  of  dams,  dissenting  opinion  in  Beveridge  v.  Lewis,  137  Cal. 
628,  holding  expert  evidence  as  to  land  values  not  conclusive. 

Where  it  is  Duty  of  Street  Superindendent  to  repair  sewers,  he  is 
liable  for  damages  resulting  from  his  negligence  in  not  doing  work 
properly,  p.  665. 

Approved  in  Mattson  v.  Astoria,  39  Or.  579,  holding  void  charter  pro- 
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vision  giving  council  control  of  streets  and  authority  to  raise  money  for 
their  repair,  and  providing  that  neither  city  nor  council  shall  be  liable 
for  damages  due  to  defective  streets. 

102  Gal.  666-672.    STEELE  v.  MARSICANO. 

Conversion  does  not  arise  per  se  from  demand  and  refusal,  p.  670. 

To  same  effect  in  Daggett  v.  Gray,  110  Cal.  171,  but  sustaining  com- 
plaint therefor. 

102  Cal.  676-689.    ROBINSON  v.  THORNTON.     S.  C.,  114  Cal.  275,  129 
Cal.  13.    GREEN  v.  THORNTON,  130  Cal.  484,  486. 

Execution  Sale. — ^Deed  creates  no  new  title,  but  is  merely  evidence  that 
title  has  become  absolute,  p.  680. 

To  same  effect  in  Duff  v.  Randall,  116  Cal.  230,  58  Am.  St.  Rep.  161, 
discussing  right  of  mortgagor  to  redeem;  dissenting  opinion  in  Clarke 
v.  Cobb,  121  Cal.  601,  discussing  rights  of  purchaser  to  rents;  Lone  Jack 
etc.  Co.  V.  Megginson,  82  Fed.  Rep.  92;  48  U.  S.  App.  458,  sustaining 
deed  made  by  successor  of  sheriff  making  sale.  Cited  also  in  Bennett  v. 
Wilson,  122  CaL  613,  as  reaffirming  31  Cal.  2M,  on  rights  of  execution 
purchaser;  Breedlove  v.  Norwich  etc.  Soc,  124  Cal.  166  (quoted  in  Rey- 
nolds V.  Insurance  Co.,  128  Cal.  21,  79  Am.  St.  Rep.  20),  on  point  that 
mortgagor  is  not  the  "owner"  after  foreclosure  sale;  Reynolds  v.  In- 
surance Co.,  128  Cal.  20,  79  Am.  St.  Rep.  20,  quoting  Duff  v.  Randall, 
116  Cal.  226;  Whithed  v.  Elevator  Co.,  9  N.  Dak.  232,  and  Pollard  v. 
Harlow,  138  Cal.  392,  393,  discussing  rights  of  purchaser  during  redemp- 
tion period;  Leet  v.  Armbruster,  143  Cal.  666,  lawful  tender  of  redemp- 
tion money  refused  by  purchaser  at  foreclosure  sale  defeats  his  estate, 
and  mortgagor  may,  without  keeping  tender  good,  maintain  ejectment 
against  him. 

Execution  Purchaser  cannot  be  defeated  by  plea  by  judgment  debtor 
that  latter  had  no  title,  p.  681. 

To  same  effect  in  Reilly  v.  Wright,  117  Cal.  80,  citing  main  case  also 
on  point  that  grantee  of  such  debtor  between  attachment  and  sale  sub- 
ject to  title  of  such  purchaser. 

Adverse  Possession  may  be  acquired  by  grantee  as  against  his  grantor, 
p.  684. 

Cited  in  Tully  v.  TuUy,  137  CaL  67,  noted  under  San  Francisco  v.  Law- 
ton,  18  Gal.  476. 
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Evidence. — Opinion  of  non-expert  is  admissibld  as  to  apparent  health 
of  another,  p.  6. 

To  same  effect  in  People  v.  Chin  Hane,  108  Cal.  602,  as  to  apparent 
sounds  of  pistol  shots.  Cited  in  Stout  v.  Pacific  Insurance  Co.,  130  Cal. 
474,  as  to  apparent  force  of  blow. 

Stipulations  of  Attorneys  may  be  relieved  from  within  discretion  of 
court,  p.  6. 

To  same  effect  in  Truett  v.  Onderdonk,  120  Cal.  586,  as  to  consent  to 
dismissal.  Cited  in  Moffit  v.  Jordan,  127  Cal.  629,  affirming  order  deny- 
ing application. 

103  Cal.  7-14.    LYNN  v.  SOUTHERN  PAC.  CO. 

Railroad  Attempting  to  Transport  All  Passengers  on  overcrowded  cars 
must  exercise  additional  care  commensurate  with  increased  perils  due 
to  over  crowding,  p.  10. 

Approved  in  Weisshaar  v.  Kimball  S.  S.  Co.,  128  Fed.  401,  applying 
rule  where  overcrowded  steamer  was  swamped. 

103  Cal.  15-26.    FAULKNER  v.  HENDY.    S.  C,  123  Cal.  467. 

Finding  of  Referee  is  part  of  judgment-roll  only  when  covering  the 
whole  case,  p.  20. 
Cited  in  Murphy  v.  Patterson,  24  Mont.  584,  construing  local  statutes. 

103   Cal.   27-34.    PEOPLE'S   HOME   SAVINGS   BANK   v.   SUPERIOR 
COURT. 

Insolvent  Banks. — ^Attorney  General  may  proceed  against  under  Bank 
Commissioners'  Act  for  dissolution,  but  receiver  cannot  be  appointed, 
p.  32. 

To  same  effect  in  Crane  v.  Pacific  Bank,  106  Cal.  72,  on  point  that 
bank  cannot  be  attached  by  depositor  pending  proceedings; Fischer  v. 
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Superior  Court,  110  Cal.  140,  denying  right  to  appoint  receiver  of  cor- 
poration under  facts  stated;  and  on  same  point  in  Murray  v.  American 
etc.  Co.,  70  Fed.  Rep.  344,  346,  as  to  insolvent  bank;  but  see  Aiken  v. 
Irrigation  Co.,  72  Fed.  Rep.  693,  sustaining  such  appointment  in  stock- 
holders' suit  based  on  fraud  of  directors.  Cited  in  Murray  v.  Su- 
perior Court,  129  Cal.  633,  noted  under  Neall  y.  Hill,  16  Cal.  150;  Argues 
V.  Union  Sav.  Bank.  133  Cal.  144,  noted  under  People  v.  Superior  Court, 
100  Cal.  105. 

103  Cal.  37-43.    GR0PPEN6IESSER  v.  LAKE. 

Vendee  may  Rescind  contract  when  executed  under  fraudulent  repre- 
sentations, p.  40. 

To  same  effect  in  Morris  v.  Courtney,  120  Cal.  66,  discussing  reme- 
dies therefor.  Cited  in  Vaughn  v.  Smith,  34  Or.  57,  rescinding  agree- 
ment accordingly. 

103  Cal.  43-46.    BLISS  v.  SNEATH.    S.  C,  119  Cal.  at  629. 

General  Demurrer  will  not  reach  mere  insufficiency  of  form  of  plead- 
ing, p.  44. 

To  same  effect  in  Deegan  v.  Deegan,  22  Nev.  201,  58  Am.  St.  Rep.  749, 
sustaining  complaint  on  guardian's  bond.  Cited  in  Larkin  v.  Mullen, 
128  Cal.  453,  and  Buckman  v.  Hatch,  139  Cal.  60,  noted  under  Harnish 
V.  Bramer  71  Cal.  155. 

103  Cal.  50-52.    MERGUIRE  v.  O'DONNELL. 

Facts  Alleged  in  Complaint  and  not  denied  in  answer  are  deemed  ad- 
mitted, p.  52. 

Approved  in  Murphy  v.  Murphy,  141  Cal.  474,  following  rule. 

103  Cal.  53-62.    TREANOR  v.  HOUGHTON. 

Complaint. — ^Defects  in  are  cured  by  verdict,  p.  56. 

To  same  effect  in  Hughes  v.  Alsip,  112  Cal.  691,  where,  as  in  main 
case,  no  demurrer  interposed;  Abner  Doble  Co.  v.  Keystone  etc.  Co.,  145 
Cal.  495,  where  cross-complaint  claimed  damages  for  breach  of  contract 
with  plaintiff  guaranteeing  machine  which  plaintiff  altered  and  which 
he  rendered  worthless,  damage  alleged  being  value  of  use  in  condition 
it  was  prior  to  alteration,  and  court  found  in  less  sum  for  expense  in- 
curred by  defendant  toward  making  alteration,  variance  is  cured  by  de- 
cision. 

Street  Assessment  is  void  when  single  improvement  is  split  into  sev- 
eral contracts,  p.  61. 

Cited  in  Bates  v.  Twist,  138  CaL  56,  but  holding  proceedings  not  to 
have  been  of  like  character. 
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103  Gal.  62-66.    BUCEMAN  v.  CUNEO. 

Street  Work. — ^Diagram  must  be  recorded  under  act  of  1889,  when  es- 
sential part  of  certificate,  p.  66. 

To  same  effect  in  Rauer  y.  Lowe,  107  Gal.  235,  holding  recording  neces- 
sary in  assessment  record  itself. 

103  Gal.  67-68.    LANCASTER  y.  MAXWELL. 

Notice  of  appeal — ^^Adyerse  Parties"  are  those  that  are  interested  in 
the  judgment,  and  would  be  affected  by  its  reversal,  p.  68. 

To  same  effect  in  Bullock  y.  Taylor,  112  Gal.  150,  holding  service 
necessary  on  codefendants  under  facts  stated;  Vincent  v.  Gollins,  122 
Cal.  390,  also  holding  service  necessary  therein. 

103  Gal.  69-71.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  y.  AN- 
DERSON;  42  Am.  St.  Rep.  98. 

Stock  Ezchange.— Seat  cannot  be  taxed  in  addition  to  tax  against  ex- 
change as  such,  p.  70. 

Gited  in  Germania  Trust  Go.  v.  San  Francisco,  128  Gal.  594,  noted  un- 
der People  y.  Badlam,  57  Gal.  594;  Araphoe  Go.  y.  Printing  Go.,  15  Golo. 
App.  119,  membership  in  or  contract  with  Associated  Press  by  news- 
paper publisher  is  not  taxable  property;  dissenting  opinion  in  Bank  of 
GaHfomia  y.  San  Francisco,  142  Gal.  291,  majority  holding  franchise  of 
banking  corporation  to  be  a  oorporation  is  taxable. 

103  GaL  76-78.    DOWLING  y.  CONNIFF. 

Street  Asaesement. — ^Regularity  is  shown  prima  fade  by  papers  re- 
ferred to  in  statute,  p.  78. 

CSted  in  Blanchard  y.  Ladd,  135  GaL  213,  noted  under  Fanning  y. 
Bohme,  76  Gal.  151. 

Street  Work. — Appeal  to  superyisore  la  necessary  in  case  of  excess 
in  assessment,  p.  78. 

To  same  effect  in  Buckman  y.  Landers,  111  GaL  350,  and  Wells  y. 
Wood,  114  GaL  257,  cited  under  McDonald  y.  Gonniff,  99  GaL  386.  Dis- 
tinguished in  DeHaven  y.  Berendes,  136  OaL  181,  and  held  inapplicable 
to  yoid  assessmenta. 

108  GaL  79-85.    ERASER  y.  SAN  FRANCISCO  BRIDGE  CO. 

Maater  ia  Liable  on  agreement  to  pay  for  medical  aervicea  for  injured 
aervant,  although  only  moral  consideration  existed,  p.  84. 

To  same  effect  in  Deane  y.  Gray  etc.  Go.,  109  Gal.  435,  holding  such 
contract  on  part  of  corporation  presumed  to  be  infra  vires,  but  holding 
inatructions  erroneous.  Approved  in  Scott  v.  Superior  Sunset  Oil  Go., 
Notes  Gal.  Rep.— 283, 
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144  Cal.  143,  holdRng  employment  of  physician  by  acting  manager  of 
corporation  was  sufficiently  sanctioned  by  corporation,  where  it  was  sep- 
arately assented  to  by  majority  of  members  of  directorate. 

Contract  of  President  of  corporation  cannot  be  repudiated  after  its 
ratification,  p.  84. 

To  same  effect  in  Blood  ▼.  Water  Co.,  113  Cal.  236,  on  point  that  con- 
tract cannot  be  partly  affirmed  and  partly  repudiated. 

103  Cal.  85-89.    ALLEN  ▼.  POCKWITZ;  42  Am.  St.  Rep.  99 

Vendee  may  Reject  Title  if  not  approved  by  his  attorney,  when  qnet- 
tion  left  to  latter  under  terms  of  contract,  p.  87. 

To  same  effect  in  Thompson  v.  Dickerson,  68  Mo.  App.  539,  further 
holding  title  by  adverse  possession  not  a  satisfactory  title  under  terms 
of  contract.  Approved  in  dissenting  opinion  in  Simmons  v.  Zimmerman, 
144  Cal.  264,  majority  holding  contract  granting  exclusive  option  to  pur- 
chase land  to  purchaser  and  his  heirs  and  assigns,  and  making  pur- 
chaser exclusive  judge  of  title  is  assignable. 

103  Cal.  91-93.    PIERCE  ▼.  WILLIS. 

Hew  Trial  is  not  grantable  because  conclusions  from  facts  found  an 
against  law,  p.  93. 

Cited  in  Churchill  ▼.  Floumoy,  127  CaL  361,  noted  under  Brison  T. 
Bri&on,  90  Cal.  323;  Petaluma  Pav.  Co.  v.  Singley,  136  CaL  618,  noted 
under  Martin  v.  Matfield,  49  Cal.  42. 

103  Cal.  94-97.    MORRISON  t.  STONE. 

Omission  of  Finding  is  not  reversible  error  unless  affecting  judgment 
if  finding  would  have  been  in  appellant's  favor,  p.  97. 

Cited  in  Blochman  v.  Spreckels,  135  Cal.  664,  holding  omission  imma- 
teriaL 

103  Cal.  97-104.    DIMOND  ▼.  SANDERSON. 

Note  from  Husband  to  Wife  is  not  presumed  to  have  been  obtained 
by  undue  influence,  p.  103. 

To  same  effect  in  White  v.  Warren,  120  Cal.  324  (but  see  325),  but 
holding  presumption  to  exist  in  case  of  alleged  gift  by  wife  to  husband; 
and  see  Penn  etc.  Co.  ▼.  Trust  Co.,  83  Fed.  Rep.  897,  on  point  that  con- 
fidential relation  is  not  per  se  proof  of  undue  influence,  but  may  be  con- 
sidered in  reference  thereto.  Cited  but  distinguished  in  Odell  v.  Moss, 
130  Cal.  357,  noted  under  Brison  v.  Brison,  75  Cal.  528;  Stiles  v.  Cain, 
134  Cal.  173  (quoted  in  McDougall  v.  McDougall,  135  Ckl.  318),  but 
holding  affirmative  proof  of  fairness  necessary  in  action  for  speciflc 
performance  of  such  contract. 
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103  Cal.  104-108.    WAGNER  ▼.  HANSEN. 

Mechanics'  Liens. — ^Notice  of  lien  should  contain  true  statement  of 
terms  of  contract,  p.  107. 

To  same  effect  in  Fernandez  ▼.  Burleson,  110  Cal.  167,  52  Am.  St.  Rep. 
77,  on  point  that  description  must  be  sufficient;  Santa  Monica  etc.  Co. 
y.  Hege,  119  Cal.  380,  381,  as  to  incorrect  statement  of  contract  price,  and 
holding  variance  fatal  to  recovery;  McGinty  v.  Morgan,  122  Cal.  105, 
but  holding  statement  sufficient.  Cited  in  Wilson  v.  Nugent,  125  Cal. 
283,  noted  under  Reed  v.  Norton,  90  Oil.  590;  Morrison  v.  Willard,  17 
Utah,  309-311,  70  Am.  St.  Rep.  786,  787,  noted  under  Hooper  v.  Flood, 
54  Cal.  222. 

103  Cal.  111-117.    WESTERN  ETC.  CO.  ▼.  KNICKERBOCKER. 

Easement  for  Light. — ^Fence  may  be  erected  on  land  of  builder  of  any 
height,  irrespective  of  deprivation  of  light  and  air  to  adjoining  owner, 
p.  117. 

To  same  effect  in  Ingwersen  v.  Barry,  118  Cal.  343,  holding  such  strue- 
ture  not  a  nuisance;  Kennedy  v.  Bumap,  120  CaL  490,  on  point  that  such 
easement  is  not  recognized  here. 

103  Cal.  121-123.    BRODER  t.  SUPERIOR  COURT.    8.  C,  103  Cal.  124. 

103  Cal,  126-132.    RUGGLES  ▼.  SUPERIOR  COURT. 

Appeal  from  Probate  Order  suspends  its  effect  and  noncompliance 
therewith  pending  such  appeal  is  not  punishable  as  contempt,  p.  128. 

To  same  effect  in  Stateler  v.  Superior  Court,  107  Cal.  539,  as  to  order 
for  payment  of  family  allowance;  Ex  parte  Queirolo,  119  Cal.  636,  apply- 
ing nUe  to  order  modifying  divorce  decree;  Hale  etc.  Co.  v.  Fox,  122 
CaL  57,  granting  supersedeas  to  prevent  enforcement  of  order  appealed 
from  Vosburg  v.  Vosburg,  137  CaL  496,  quoting  Stateler  v.  Superior 
Court,  107  Cal.  539;  People  v.  Circuit  Court,  169  ID.  212,  granting  pro- 
hibition therefor  in  aid  of  appellate  jurisdiction,  although  not  included 
in  its  original  jurisdiction. 

103  CaL  132-143.    HART  ▼.  CARNALL-HOPKINS  CO. 

Superior  Court  has  original  jurisdiction  of  actions  involving  title  to 
realty,  p.  140. 

To  same  effect  in  Randolph  v.  Kraemer,  106  Oal.  201,  applying  rule 
to  acticm  under  section  2941,  Civil  Code,  where  title  put  In  issue;  Baker 
V.  Railway  Co.,  110  Cal.  457,  as  to  action  for  neglect  of  railroad  to  fence 
track,  where  title  placed  in  issue;  Boyd  v.  Southern  Pac.  Railway  Co., 
126  CaL  574,  noted  under  Holman  v.  Taylor,  31  Cal.  338;  De  Jarnatt  v. 
Marquez,  132  Cal.  702,  noted  under  Ballerino  v.  Bigelow,  90  (M,  500. 
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103  OaL  153156.    WARREN  ▼.  HcGILL. 

Probate  Claim.— Affidavit  may  use  "afl&ant"  and  ''claimimt"  inter- 
changeably, p.  154. 

Cited  in  Griffith  y.  Lewin,  129  Cal.  598,  noted  under  Hall  ▼.  Superior 
Court,  69  Cal.  79. 

Motion  for  Nonsuit  should  be  denied  when  plaintiff  baa  offered  suffi- 
cient evidence  to  sustain  his  demand,  p.  156. 

To  same  effect  in  Hopkins  v.  Railroad,  96  Tenn.  437,  discussing  soope 
of  motion,  and  sustaining  practice  of  demurrer  to  evidence. 

103  Cal.  163-169.    BENSON  v.  SHOTWELL. 

Law  of  Case. — ^Rule  does  not  apply  when  facts  on  second  trial  are  dif- 
ferent; but  does  upon  questions  of  law,  p.  105. 

To  same  effect  in  Wallace  v.  Sisson,  114  Cal.  44,  when  different  facts 
shown;  Robinson  v.  Thornton,  114  Cal.  277,  as  to  findings  on  questions 
of  fact;  Horton  v.  Jack,  115  Cal.  33,  where  questions  of  law  involved; 
Horton  v.  Jack,  126  Cal.  525,  quoting  S.  C,  115  CaL  33. 

Written  Contract  cannot  be  altered  by  parol  agreement,  unless  exe- 
cuted, p.  167. 

Cited  in  Deardorff  v.  Dary,  6  Kan.  App.  850,  holding  no  modifica- 
tion established.  Distinguished  in  Stockton  etc.  Works  v.  Insurance 
Co.,  121  Cal.  175,  where  new  agreement  substituted  and  all  parties  acted 
thereunder. 

103  Cal.  169-173.    WATSON  v.  SXTTRO. 

Attomey'a  Fee  in  partition  will  not  be  disturbed  where  evidence  as  to 
value  of  services  is  conflicting,  p.  171. 

To  same  effect  in  Pacific  etc.  Co.  v.  Fisher,  106  OaL  234,  and  Clancy  v. 
Plover,  107  Cal.  275,  cited  under  Rapp  v.  Gold  Co.,  74  CaL  532.  Cited  in 
Hotaling  v.  Montieth,  128  CaL  558,  on  point  that  fee  in  foreclosure 
suit  may  be  fixed  without  evidence  thereon. 

103  Cal.  174-178.    RYAN  v.  ALTSCHUL. 

Street  Assessment  ia  void  unless  statute  has  been  followed,  p.  176. 

Cited  in  Frenna  v.  Land  Co.,  124  CaL  439,  when  engineer's  certificate 
was  improperly  signed  by  his  employee  not  a  deputy. 

Street  Astesament  is  Void  if  in  whole  or  part  for  work  not  legally 
assessable  on  property  charged,  and  no  appeal  is  necessary,  p.  177. 

To  same  effect  in  Kenny  v.  Kelly,  113  Cal.  366,  holding  no  appeal 
necessary  to  supervisors  therefrom;  115  CaL  444,  holding  assessment 
void  as  made.  Cited  in  Perine  v.  Lewis,  128  CaL  241,  holding  no  appeal 
to  board  therefrom  necessary;  Gray  v.  r.iirr,  138  Cal.  Ill,  holdinjr  assess- 
ment invalid  under  facts  stated;  De  Haven  v.  Berendes,  135  CaL  181,  as 
to  necessity  of  appeal;  Benson  v.  Bunting,  141  Cal.  465,  in  action  to  re- 
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deem  property  from  mortgage  foreclosure,  defendant  was  properly  dis- 
allowed amount  of  invalid  street  assessment  against  land  which  was 
void  as  including  too  much  land. 

103  OaL  193-200.    PEOPLE  ▼.  STOKES;  42  Am.  St.  Rep.  102. 

Misconduct  of  Jurors. — Evidence  is  inadmissible  that  jurors  were  not 
influenced  by  newspapers  read  during  trial,  p.  196. 

To  same  effect  in  People  v.  Leary,  105  Gal.  490,  but  holding  matter 
read  not  improper;  People  v.  Azoff,  105  Cal.  634,  635,  but  holding  ad- 
mission thereof  not  prejudicial  under  facts;  People  v.  Conkling,  111  Cal. 
628,  on  point  that  misconduct  is  presumed  prejudicial  unless  contrary 
shown.  Cited  in  Saltzman  v.  Sunset  etc.  Co.,  125  Cal.  507,  noted  under 
People  V.  Backus,  5  Cal.  275;  Wright  v.  Eastlick,  125  Cal.  520,  reversing 
verdict  for  misconduct  of  jurors;  People  v.  Chin  Non,  146  Cal.  566,  new 
trial  granted  where  aflSdavits  of  jurors  produced  by  district  attorney  to 
show  facts  and  to  excuse  misconduct;  People  v.  Ritchie,  12  Utah,  194, 
on  point  that  jurors  will  not  be  allowed  to  impeach  their  own  verdict 
by  evidence  of  their  having  obtained  independent  testimony. 

108  OaL  204-207.    SDWA]U>S  v.  HELLIIIGS. 

Execution  will  not  be  quashed  for  errors  as  to  pleadings,  when  issued 
on  default  judgment  not  appealed  from,  p.  206. 

Cited  in  Van  Loben  Sels  v.  Bunnell,  131  OaL  494^  noted  under  Blon- 
deau  V.  Snyder,  95  Cal.  523. 

108  OaL  208-212.    SPENCE  ▼.  SCHULTZ. 

Master  is  Liable  for  acts  of  independent  contractor,  when  knowing  be- 
forehand their  dangerous  character,  p.  212. 

To  same  effect  in  Frassi  v.  McDonald,  122  Cal.  404,  but  holding  owner 
not  liable  for  injuries  received  from  excavation  in  sidewalk,  when  tem- 
porary, and  done  during  progress  of  work  and  without  his  knowledge. 
Cited  in  Louthan  v.  Hewes,  138  Cal.  119,  noted  under  Jessen  v.  Sweigert, 
66  CaL  182;  Covington  etc.  Co.  v.  Steinbrock,  61  Ohio  St.  223,  76  Am.  St. 
Rep.  377  (and  note,  pages  400,  404,  405)  holding  employer  liable  for  in- 
juries caused  by  taking  down  walL 

103  CaL  213-214.    WYMAN  v.  MOORE. 

Gambling  Contracts. — ^Action  does  not  lie  between  parties  to,  p.  214. 

CSted  in  Berka  v.  Woodward,  125  CaL  127,  73  Am.  St.  Rep.  37,  noted 
under  Swanger  v.  Mayberry,  59  OaL  91. 

103  OaL  216-222.    VALENTINE  v.  SLOSS. 

limitations  Dees  not  Run  Asciast  Mexican  Grant  until  patent  issued, 
p.  221. 
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Approved  in  Adams  v.  Hopkins,  144  Cal.  27,  where  suit  for  partition 
of  patented  Mexican  grant  was  brought  within  five  years  after  is- 
suance of  patent,  it  was  not  barred  by  limitations. 

103  Cal.  223-233.    PEOPLE  v.  COUNTY  OF  MARIN. 

Dedication  of  Highway. — ^Acceptance  may  be  shown  by  public  user,  p. 
229. 

To  same  effect  in  Helm  v.  McCIure,  107  Cal  204,  holding  dedication 
shown,  under  facts.  Cited  in  Sussman  y.  County  of  San  Luis  Obispo, 
126  Cal.  540,  noted  under  Abbott  v.  Land  Co.,  87  Cal.  328;  Southern 
Pac.  Co  V.  Pomona,  144  Cal.  345,  applying  rule  under  statutes  of  1877-78, 
pages  6,  716,  relating  to  highways  in  Los  Angeles  county. 

103  Cal.  233-235.    COBURN  ▼.  TOWNSEND. 

Eminent  Domain. — Statute  (Code  Civ.  Proc.  1264)  held  unconstltH- 
tional,  p.  235. 

Cited  in  Steinhart  v.  Superior  Court,  137  CaL  678,  holding  statute 
unconstitutional;  Shaughnessy  v.  American  Surety  Co.,  138  Cal.  644, 
holding  contractor's  bonds  under  section  1203,  Code  of  Ciyil  ProcedurOp 
void. 

103  Cal.  236-238.    BOWSN  v.  WENDT. 

Prescription. — ^Public  Nuisance  cannot  be  legalized  by,  as  against 
private  person  suffering  special  damage,  p.  238. 

To  same  effect  in  Nolan  v.  New  Britain,  69  Conn.  684,  as  to  nuisance 
from  fouling  waters  of  stream. 

103  Cal.  242-246.    PEOPLE  ▼.  HARTMAN;  42  Am.  St.  Rep.  108. 

Denial  of  Public  Trial  is  reversible  error,  p.  244. 

Distinguished  in  People  v.  Tarboz,  116  Cal.  61,  62,  holding  right  there- 
to waived. 

Rape. — ^Evidence  of  unchaste  character  of  prosecutrix  is  inadmis- 
sible, p.  246.  See  note  to  State  ▼.  Fitzsimon,  49  Am.  St  Rep.  771, 
on  rape. 

103  CaL  246-249.    WETMORE  ▼.  BARRETT. 

Sales  on  Hargin. — ^Purchaser  may  recover  baek  monayi  paid  thereon, 
p.  248. 

To  same  effect  in  Baldwin  v.  Zadig,  104  OaL  694,  but  denying  intenrt 
thereon;  and  Kullman  v.  Simmens,  104  Cal.  699,  and  Fox  v.  Mining  Co., 
108  CaL  386,  dted  under  Cushman  v.  Root,  89  Cal.  373;  Stillwell  v. 
Cutler,  146  CaL  660,  applying  rule  where  transactions  had  through 
broker. 
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Mtt  CSaL  251-254.    TOULOUSB  ▼.  PASS. 

Granting  of  Nonsuit  is  assailable  as  error  in  law,  p.  252. 

Cited  in  Converse  t.  Scott,  137  Cal.  244,  holding  order  reviewable  on 
appeal  from  new  trial  order. 

Nonsuit  may  be  granted  after  evidence  on  both  sides  is  dosed,  p.  252. 

Approved  in  Estate  of  Morey,  147  Cal.  507,  upholding  refusal  of  court 
to  submit  issues  to  jury  and  ordering  its  discharge  on  contest  of  will 
by  petition  for  revocation  of  probate  thereof,  where  evidence  of  con- 
testants was  insufficient. 

103  Gal.  255-258.    WILSON  v.  STUMP;  42  Am.  St.  Rep.  111. 

103  OO.  258-264.    LIVINGSTON  ▼.  EODIAK  PKG.  CO. 

Feilow-flervanta.— Mate  of  vessel  and  waiter  at  its  table  are,  p.  203. 

Cited  in  Mann  v.  O'Snllivan,  126  Oal.  65,  77  Am.  St.  Rep.  151,  noted 
under  Fagundes  v.  Central  Pacific  R.  R.  Co.,  79  Cal.  97. 

103  Cal.  264-268.    McDOWELL  ▼.  HIS  CREDITORS;  42  Am.  St.  Rep. 
114. 

Homestead  cannot  be  impressed  on  property  used  chiefly  as  a  hotel, 
p.  267. 

ated  in  Beronio  v.  Lumber  Co.,  120  CaL  236,  70  Am.  St.  Rep.  120 
(and  note,  page  123),  noted  under  McLaughlin  v.  Wright,  63  CaL  113; 
i^^tate  of  Levy,  141  Cal.  650,  an  entire  building  composed  of  three  flats, 
upper  one  of  which  was  occupied  by  decedent  and  family  as  residence, 
laay  be  set  apart  as  probate  homestead  to  widow.  See  note  54  Am. 
St.  Rep.  114. 

103  Cal.  268-277.    COSGROVE  y.  PITMAN. 

Master  is  not  Liable  on  mere  proof  of  reputation  of  negligent  fellow 
servant  for  intemperance,  p.  273. 

To  same  effect  in  Gier  v.  Railway  Co.,  108  Cal.  134,  holding  proof  of 
fact  of  unfitness  necessary. 

108  CaL  278-280.    GREENZWEIG  v.  STRELINGER. 

Foreign  Judgment  is  attackable  collaterally  for  want  of  jurisdiction, 
p.  279. 

Cited  in  Eureka  etc.  Co.  y.  CaL  Ins.  Co.,  130  CaL  155,  noted  under 
Estate  of  James,  99  Cal.  374. 

108  CaL  280-287.    RYAN  y.  JACQUES. 

General  Demurrer  will  not  reach  ambiguity  or  mere  imperfect  state- 
ment»  p.  284. 
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To  same  effect  in  Stow  y.  Schiefferly,  120  Cal.  614,  sustaining  default 
judgment. 

103  Cal.  287.    MBRSILL  y.  MERRILL. 

Vendee  may  recover  back  purchase  money  after  default,  when  vendor 
refosea  to  give  conveyance,  p.  292. 

Cited  in  Glock  v.  Howard  etc.  Co.,  123  Cal.  15,  69  Am.  St.  Rep.  30, 
as  oonstniing  Drew  v.  Pedlar,  87  CaL  449;  Heilig  v.  Parlin,  134  OftL 
102,  noted  under  Bohall  v.  Diller,  41  Cal.  533. 

103  OaL  297-814.    TAPSCOTT  y.  LTON. 

Fraudulent  Conveyance. — Sale  of  entire  stock  is  out  of  usual  course 
of  trade,  and  void  under  insolvency  act,  p.  313. 

To  same  effect  in  Matthews  v.  Chaboya,  111  Cal.  437,  holding  sale 
void.  Cited  ki  Ballon  v.  Andrews  Banking  Co.,  128  CaL  564,  and  Levy 
V.  Irvine,  134  Cal.  672,  holding  sale  void  under  facts  stated. 

AppeaL — Errors  in  instructions  will  not  be  considered  unless  specif- 
ically designated  in  briefs,  p.  312. 

CSted  in  People  v.  Glaze,  139  Gal.  163,  noted  under  West  v.  Crawford* 
80  Cal.  33. 

103  CaL  ^19-326.    KENDALL  y.  PARKER;  42  Am.  St.  Rep.  117. 

Note  is  not  Negotiable  when  containing  stipulation  for  attorney's  fee 
in  case  of  suit,  p.  323. 

To  same  effect  in  Roads  v.  Webb,  91  Me.  412.  64  Am.  St.  Kep.  250 
(and  note,  254),  as  to  similar  note.  Note  citations:  Nicely  v.  Bank.  5V 
Am.  St.  Rep.  253,  on  general  subject. 

103  Cal.  325-342.     SHEEHY  v.  SHINN. 

Sale  on  Margin. — Constitutional  provisions  discussed  and  construed, 
and  rights  of  brokers  stated,  p.  328. 

See  Kullman  v.  Simmens,  104  Cal.  599,  600,  and  Fox  v.  Mining  Co., 
108  Cal.  386,  cited  under  Cashman  v.  Root,  89  Cal.  373.  Cited,  alao,  in 
dissenting  opinion  in  Daw  v.  Niles,  104  Cal.  125,  on  point  that  legal 
effect  and  not  form  of  transaction  must  be  considered;  Maurer  v.  King, 
127  Cal.  118,  and  Parker  v.  Otis,  130  Cal.  326,  329,  330,  noted  under 
Cashman  v.  Root,  89  Cal.  373 ;  Stillwell  v.  Cutler,  146  Cal.  660.  purchaser 
may  recover  of  brokers  money  paid  them  to  purchase  stocks  on  margin; 
McLean  v.  Ficke,  94  Iowa,  292,  discussing  liability  of  principal  for  acta 
of  agent. 

103  Cal.  350-352.    IN  RE  BLYTHE. 

Allowance  of  Attorney*!  Fee  In  probate  estate  la  not  a  elaim  ii 
attorney's  favor,  p.  352. 
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To  same  effect  in  In  re  Levinson,  108  Gal.  458,  on  point  that  allowance 
cannot  be  made  to  attorney  directly.  Gited  in  Estate  of  Exugar,  123 
OaL  894,  noted  under  Gurnee  y.  Maloney,  38  GaL  86. 

103  Gal.  352-365.      BZ  PARTE  CLARKE. 

Ezamination  of  Insolvent  cannot  include  matters  tending  to  criminate 
himself,  p.  854. 

To  same  effect  in  Ex  parte  Goh^n,  104  Gal.  530,  43  Am.  St.  Rep.  131, 
but  ruling  aliter  under  purity  of  election  law  where  witness  given  com- 
plete immunity.    See  note,  76  Am.  St.  Rep.  321. 

103  Gal.  366-367.    IN  RE  HUNT. 

Straager  can  te  Appoiated  GuAxdian  tf  Miser  only  under  section  203, 
Givil  Gode,  p.  356. 

CSted  and  qualified  in  Ex  parte  Miller,  109  Gal.  647  (and  see  dissenting 
opinion,  661,  662).  Distinguished  in  In  re  Lundberg,  143  Gal.  405,  where 
only  sarviving  parent  has  abandoned  custody  of  child  to  another,  su- 
perior court,  on  notice  to  custodian  without  notice  to  mother,  has  juris- 
diction to  appoint  a  guardian  of  person  of  child. 

103  GaL  874-380.    GARNE8  t.  JENSEN. 

Provision  in  Mortgage  that  in  Event  of  Foreclosure  judgment  shall 
include  taxes  on  mortgage  bars  recovery  of  taxes  or  interest,  but  not 
principal,  p.  377. 

Distinguished  in  Matthews  v.  Ormerd,  140  GaL  582,  where  purchaser 
of  mortgaged  premises  subject  to  the  mortgage  paid  full  amount  of 
principal  and  interest  on  redemption  from  foreclosure,  he  cannot  recover 
back  interest  paid  on  ground  that  mortgagor  was  required  to  pay  tax 
on  mortgage  debt. 

103  GaL  381-383.    QXTINT  v.  McMULLEN. 

Findings  Should  Cover  all  material  issues,  p.  383. 

Approved  in  Walsh  v.  Wallace,  26  Nev.  331,  applying  rule  to  iiecree 
enjoining  diversion  of  water  where  there  is  no  finding  as  to  amount 
used  by  each  party. 

Miscellaneous. — ^Peterson  v.  Gibbs,  147  Gal.  5,  dted  generally  upon 
nature  and  object  of  statutory  action  to  quiet  title. 

103  Gal.  384-387.    RIALTO  IRRIGATING  DISTRICT  v.  BRANDON. 

Irrigation  Districts. — Proceedings  under  act  of  1889  are  in  rem  and 
binding  on  whole  world,  p.  386. 

To  same  effect  in  In  re  Central  etc.  Dist.,  117  Gal.  386,  construing 
that  act;  People  v.  Irrigation  Dist.,  128  Gal.  480,  noted  under  Grail  ▼. 
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Irrigation  District,  87  Cal.  140;  Perris  Irrigation  Dist.  v.  Thompson,  116 
Fed.  835,  in  action  against  irrigation  district  on  bonds  where  answer 
was  not  verified  and  complaint  set  out  copies  of  bonds,,  which,  bearing 
corporate  seal,  were  also  introduced  in  evidence,  plaintiff  was  not  re- 
quired to  prove  further  their  execution  or  confirmation  by  court  under 
Cal.  Statutes,  1889,  p.  212;  Miller  v.  Perris  etc.  Dist.,  85  Fed.  Rep.  701, 
holding  confirmation  thereunder  conclusive  against  attack  for  fraud  or 
illegality  in  organization. 

Eminent  Domain. — CSted  in  Santa  Rosa  v.  Water  Co.,  138  CaL  581,  as 
instance  where  proceeding  was  styled  an  "action." 

103  Cal.  387-392.    CHILDS  v.  LANTERMAN;  42  Am.  St.  Rep.  121. 

Judgment  Against  Infant  is  not  void  because  no  guardian  ad  litem 
appointed,  p.  390. 

To  same  effect  in  Foley  v.  Horseshoe  Co.,  115  Cal.  190,  56  Am.  St.  Rep. 
94,  as  to  judgment  for  infant  where  such  guardian  appointed  erroneously. 
See  not,  70  Am.  St  Rep.  416. 

103  Cal.  397.    IN  RE  JONES. 

Judge  is  Disqualified  only  on  groimds  stated  in  statute,  p.  398. 

Cited  in  Patterson  ▼.  Conlan,  123  Cal.  455,  noted  under  McCauley 
▼.  Weller,  12  Cal.  524. 

Same. — Party  seeking  change  may  file  affidavit  showing  bias,  p.  398. 

Cited  in  Works  y.  Superior  Court,  130  Cal.  309,  holding  commitment 
for  contempt  for  filing  such  affidavit  under  section  170,  Code  of  Civil 
.Procedure,  as  amended  in  1897,  not  authorized. 

103  Cal.  407-408.    PEOPLE  v.  CHAVEZ. 

Instruction  will  be  Refused  as  to  lower  degree  of  crime,  when  de- 
fendant guilty  of  higher  degree  if  at  all,  p.  408. 

To  same  effect  in  People  v.  Chaves,  122  Cal.  140,  as  to  refusal  to  charge 
as  to  manslaughter  in  prosecution  for  murder.  Approved  in  People  v. 
Keith.  141  Cal.  690,  and  State  v.  Bailey,  31  Wash.  95,  both  following 
rule. 

Miscellaneous.— Faulkner  v.  Min.  Co.,  23  Utah,  440,  where  evidence 
was  admitted  over  objection  on  ground  that  it  might  be  material  in 
connection  with  testimony  to  be  subsequently  introduced,  objection  to 
such  evidence  is  unavailing  in  absence  of  motion  to  strike  out.  State 
V.  Calder,  23  Mont.  522. 

103  Cal.  415-420.  SHEARER  ▼.  PARK  NURSERY  CO.;  42  Am.  St 
Rep.  125,  and  see  notes  to  Douglas  v.  Moses,  48  Aul  St.  Rep.  356,  and 
Buchanan  v.  Taylor,  50  Id.  231. 
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103  Cal.  421-424.    TAYLOR  Y.  ABBOTT. 

Water  Sights. — Section  2339,  Revised  Statutes,  does  not  permit  entry 
on  lands  in  another's  possession,  for  securing  of  such  rights,  p.  424. 

To  same  effect  in  McGuire  v.  Brown,  106  Cal.  668,  construing  such  act 
and  that  of  1866.  Distinguished  in  Senior  v.  Anderson,  138  Cal.  722, 
and  confined  to  cases  of  intentional  trespass  as  between  appropriator 
and  owner  of  the  land. 

103  Oil.  425-428.    PEOPLE  ▼.  ROSS. 

Indictment  for  Subornation  of  Perjury  must  allege  that  party  pro- 
curing statements  knew  they  would  be  intentionally  and  willfully 
false,  p.  427. 

Approved  in  People  v.  Wong  Fook  Sam,  applying  principle  in  perjury. 

103  C^L  429-430.    ESTATE  OF  McLAUGHLIN. 

Letters  of  Administration. — Status  of  applicant  is  to  be  determined 
as  at  time  of  grant  of  letters,  p.  430. 

Cited  in  Estate  of  Sprague,  125  Mich.  364,  noted  under  Estate  or 
Woods,  97  Gal  428;  Estate  of  Edson,  143  Cal.  608,  son  who  has  con- 
veyed all  interest  in  estate  of  deceased  mother  to  father  cannot  ad- 
minister in  mother's  estate  in  preference  to  sister  notwithstanding 
lather's  death  prior  to  application  for  letters. 

103  Gal.  431-437.    CURRIER  v.  HOWES. 

Easement  acquired  by  deed  is  not  lost  by  mere  nonuser,  p.  487. 

Cited  in  Walker  v.  lillingston,  137  Cal.  404,  noted  under  Smith  v. 
Worn,  93  CaL  206. 

103  Cal.  438-441.    WILLIAMS  v.  NAFTZ6ER. 

Suretyship. — Creditor  is  entitled  to  all  securities  given  by  principal 
to  surety  for  payment  of  debt,  p.  440. 

To  same  effect  in  Hopkins  v.  Warner,  109  Cal.  136,  applying  rule,  as 
in  main  case,  to  right  of  mortgagee  as  against  mortgagor's  grantor 
who  has  assumed  debt. 

Mortgage. — Grantee  of  Mortgagor,  who  has  assumed  mortgage,  is 
primarily  liable  to  mortgagee  for  deficiency,  p.  440. 

To  same  effect  in  Tulare  etc.  Bank  v.  Madden,  109  Cal.  314,  315; 
Savings  Bank  v.  Thornton,  112  Cal.  258;  Ward  v.  De  Oca,  120  Cal.  105, 
and  Roberts  v.  Fitzallen,  120  Cal.  484,  cited  under  Biddel  v.  Brizzolara, 
64  Cal.  362;  Irvine  v.  Perry,  119  Cal.  356,  discussing  effect  of  purchase 
of  part  of  property  by  such  grantee  on  foreclosure.  Cited  in  Daniels  ▼. 
Johnson,  129  Cal.  418,  79  Am.  St.  Rep.  125,  quoting  Tulare  Coimty  Bank 
V.  Madden,  109  Cal.  312;  Y.  M.  C.  A.  v.  Croft,  34  Or.  112,  75  Am.  St. 
Rep.  671,  noted  under  Biddel  v.  Brizzolara,  64  Cal.  334;  Johns  v.  Wilson, 
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180  U.  S.  448,  construing  similar  Arizona  Statutes;  note  to  Baxter  ▼• 
Camp,  71  Am.  St.  Rep.  200. 

General  Citationt.— Bray  y.  Booker,  8  N.  D.  366;  McELay  ▼.  Ward. 
20  Utah  186. 

103  Cal.  447-454.    PEOPLE  ▼.  TEMPLE. 

Vacation  of  Judgment  not  void  on  faoe  will  not  be  granted  when 
application  made  after  six  months,  p.  463. 

To  same  effect  in  People  v.  Harrison,  107  Cal.  644,  but  distinguishing 
main  case  under  facts;  Young  v.  Fink,  110  Cal.  110,  as  to  motion  based 
on  fraud  of  defendant's  attorney.  Cited  in  Butler  v.  Soule,  124  Cal.  74, 
noted  under  Wharton  v.  Harlan,  68  Cal.  422;  Waller  v.  Weston,  126 
Cal.  203,  holding  motion  seasonably  made;  Estate  of  Eikerenkotter, 
126  Cal.  56,  66,  on  point  that  judgment  void  on  its  face  is  attackable  at 
any  time;  Grannis  v.  Superior  Court,  146  Cal.  256,  where  final  divorce 
decree  entered  without  interlocutory  decree,  court  may,  after  lapse 
of  one  year,  vacate  part  awarding  absolute  divorce;  Elliott  v.  Bastian, 
11  Utah,  466,  applying  rule  to  judgment  entered  after  death;  dissenting 
opinion,  Blyth  v.  Swenson,  16  Utah,  370,  construing  local  statutes. 

Whether  Jndgment  is  Void  on  Its  Face  or  Kot  can  only  be  determined 
by  inspection  of  judgment-roll,  p.  463. 

Approved  in  People  v.  Norris,  144  Cal.  424,  where  judgment  fore- 
closing interest  of  purchaser  of  state  lands  is  valid  on  face,  facts  assail* 
ing  service  by  publication  of  summons,  are  inadmissible;  People  v. 
Davis,  143  Cal.  676,  677,  sufficiency  of  affidavit  and  order  of  publication 
cannot  be  inquired  into  as  affecting  invalidity  of  judgment;  Canadian 
etc.  Co.  V.  Clarita  etc.  Co.,  140  Cal.  674,  where  record  shows  service  of 
amended  complaint  on  party  for  whom  an  attorney  had  appeared,  but 
does  not  show  it  was  not  also  served  on  such  attorney,  it  is  presumed 
service  on  attorney  was  shown  to  court;  Claudius  v.  Melvin,  146  Cal. 
260,  after  lapse  of  time  for  appeal  without  any  attack  on  interlocutory 
part  of  final  divorce  decree,  order  assuming  to  vacate  whole  decree  and 
to  order  new  interlocutory  decree  nunc  pro  tunc  was  void. 

103  Cal.  461 471    LOS   ANGELES    ETC.    ASSN.    y.    CITY    OF    LOS 
ANGELE& 

Municipal  Corporation  is  Liable  for  flooding  of  lot  by  surface  water 
having  defined  channel,  when  damage  caused  by  negligent  sewer  con- 
struction, p.  470. 

To  same  effect  in  Stanford  v.  San  Francisco,  111  Cal.  206,  holding  city 
liable  under  facts;  Rudel  v.  Los  Angeles  Co.,  118  Cal.  288,  enjoining 
diversion  of  water  by  supervisors.  Cited  in  Lampe  v.  San  Francisco, 
124  Cal.  548,  noted  under  Corcoran  v.  Benicia,  96  Cal.  1;  Cloverdale  v. 
Smith,  128  Cal.  234,  but  holding  rule  inapplicable  under  facts  stated; 
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Lambee  t.  CloTerdale,  131  GaL  99,  noted  under  Gonnifl  y.  San  Francisco, 
•7  OaL  45;  Sanguinetti  y.  Pock,  136  Oal.  469,  472,  noted  under  Ogbum 
y.  Conner,  46  Cal.  346;  Wood  y.  Moulton,  146  CaL  319,  owner  of  higher 
land  cannot,  to  injury  of  lower  owner,  diyert  surface  water  upon  such 
lower  land,  or  by  accumulating  waters  on  own  land  in  ditches  precipi- 
tate them  on  neighbor's  lands  in  larger  quantities  than  they  naturally 
would  take. 

103  CaL  472-473.    GSANNIS  ▼.  LORDEN. 

Order  Dissolying  Preliminary  Injunction  will  be  reyersed  only  for 
abuse  of  discretion,  p.  473. 

To  same  effect  in  Marks  y.  Weinstock,  121  CaL  55,  ruling  similarly 
as  to  order  refusing  to  dissolye. 

103  CM.  476-488.    EX  PASTE  MAIER;  42  Am.  8t.  Rep.  129. 

Habeat  Corpus  will  lie  when  complaint  fails  to  state  a  public  offense, 
p.  479. 

To  same  effect  in  Ex  parte  Williams,  121  OaL  330,  but  sustaining 
thereon  a  complaint  for  defrauding  innkeeper. 

Game  Laws. — Wild  Game  is  subject  to  priyate  ownership  only  in  so 
fas  as  state  permits,  p.  483. 

To  same  effect  Kellogg  y.  King,  114  Cal.  388,  55  Am.  St.  Rep.  81,  but 
holding  such  rights  conferred  by  section  656,  Ciyil  Code;  and  see  Garcia 
y.  Gunn,  119  CaL  321,  as  to  lease  of  island  with  priyilege  of  taking 
skins  of  wild  goats  thereon;  People  y.  Lumber  Co.,  116  Cal.  399,  58  Am. 
St.  Rep.  184  (cited  in  State  y.  Oil  Co.,  150  Ind.  87),  applying  rule  to 
fish  and  enjoining  pollution  of  water  of  riyer;  Haggerty  y.  Storage  Co., 
143  Mo.  244,  66  Am.  St.  Rep.  650,  sustaining  laws  as  to  closed  season 
and  holding  yoid  a  contract  opposed  thereto;  Geer  y.  State,  161  U.  S. 
528,  629,  534,  sustaining  right  of  state  to  prohibit  killing  thereof  with 
intent  to  ship  beyond  its  limits.  CSted  in  State  y.  Theriault,  70  Vt. 
624,  67  Am.  St.  Rep.  700  (and  note,  page  705),  sustaining  statute  as  to 
fish  commission,  though  depriying  owner  of  rights  oyer  waters  on  his 
own  land;  Ex  parte  Kenneke,  136  CaL  528,  sustaining  section  626k, 
Penal  Code;  note  to  Booth  y.  People,  78  Am.  St.  Rep.  247,  248,  and  People 
y.  Fish  Co.,  79  Am.  St.  Rep.  635. 

Interttate  Commexot^-Statt  may  prohibit  sals  of  deer  meat,  although 
brought  from  another  state,  p.  484. 

CHted  in  Ex  parte  McClain,  134  CaL  112,  86  Am.  St  Rap.  245,  on  point 
that  ordinanee  may  make  possession  of  lottery  tleketa  a  criminal  of- 
fense; People  y.  Haagen,  139  Cal.  117,  sustaining  conyiction  for  pot- 
session  during  dose  season  of  fish  caught  before  that  season;  State  y. 
fipiii^iiMLii,  86  Or.  20-22,  78  Am.  St.  Rep.  765,  766,  applying  rule  to  fish 
caught  outside  of  state  of  sale;  In  re  Dayenport,  102  Fed.  544,  but  dis- 
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tinguished,  denying  right  to  forbid  traffic  in  game  killed  in  another 
state.    See  note,  40  Am.  St.  Rep.  461. 

General  Citations.— Smith  v.  State,  156  Ind.  614;  State  ▼.  Snowman, 
04  Me.  Ill;  People  v.  CNeil,  110  Mich.  328;  Stevens  v.  State,  89  Md. 
673;  Mott  v.  Commissioners  of  Forsyth  Co.,  126  N.  C.  883. 

103  Cal.  488-496.    PEOPLE  r.  HAMILTON. 

Embezxlement. — Officer  is  not  liable  for  failure  to  pay  public  moneys 
over  to  another  unless  it  is  his  statutory  duty  to  do  so,  p.  493. 

Cited  in  People  v.  Westlake,  124  Cal.  456,  holding  instruction  erroneous 
in  action  against  tax  collector  for  failure  to  pay  moneys  over  to 
treasurer. 

Same.— Defendant  cannot  assert  that  funds  in  dispute  were  illegally 
«ullected  by  him,  p.  492. 

Cited  in  County  of  Kern  v.  Fay,  131  Cal.  661,  noted  under  McKee  ▼. 
Monterey  Co.,  61  Cal.  276. 

Law  of  Case  does  not  include  decisions  upon  questions  of  fact,  p.  496. 
To  same  effect  in  Wallace  ▼.  Sisson,  114  Cal.  44,  at  to  decision  upon 
■ufficiency  of  evidence  to  justify  decision. 

103  Cbl  498-602.    COUNTT  OF  MODOC  v.  SPENCElt 

Board  of  Supenrisors  cannot  employ  special  counsel  for  criminal 
oases,  p.  499. 

To  same  effect  in  Harris  v.  Gibbins,  114  Cal.  421,  but  ruling  alitor  as 
to  employment  of  experts  upon  official  books,  and  see  Lewis  v.  Colgan, 
115  Cal.  537,  as  to  appointment  of  expert  by  state  board  of  examiners; 
Merriam  v.  Bamum,  116  Cal.  623,  denying  power  of  appointment  of 
special  counsel  for  legal  advice  not  connected  with  pending  suit,  and  at 
p.  622,  on  point  that  board  has  only  powers  prescribed  by  statute;  and, 
on  last  point,  in  Bank  ▼.  Malheur  Co.,  30  Oreg.  426,  applying  rule  to 
powers  of  county  court.  Cited  in  County  of  Colusa  ▼.  County  of  Glenn, 
124  Cal.  501,  on  point  that  powers  of  board  of  equalization  are  entirely 
statutory;  Birch  v.  Phelan,  127  Cal.  51,  on  point  that  jurors  in  criminal 
cases  in  San  Francisco  are  not  entitled  to  payment  therefor  from  its 
treasury;  Bevington  v.  Woodbury  Co.,  107  Iowa,  430,  but  distinguished, 
'  granting  right  of  employment  under  local  statutes;  State  v.  Smith,  84 
Minn.  299,  on  point  that  custom  cannot  sanction  allowance  of  im- 
proper claims. 

103  Cal.  603-606.    IN  RE  TOAKAM. 

Specification  of  Particulars. — Essentials  stated,  p.  605. 

Cited  in  Abbott  v.  Jack,  136  Cal.  613,  noted  under  Baird  t.  Peall, 
92  Cal.  236. 
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103  Cal.  506-608.    QUINT  v.  HOFFMAN. 

Irrigation  Districts. — ^Validity  cannot  be  attacked  collaterally,  p.  607. 

To  same  effect  in  Reclamation  District  v.  Turner,  104  Cal.  335,  as  to 
reclamation  district  and  denying*  power  to  attack  in  action  upon  assess- 
ment; and  Hamilton  v.  San  Diego,  108  Cal.  284;  Perry  v.  Otay  etc.  Dist., 
127  Cal.  668,  and  Herring  v.  Irrigation  Dist.,  95  Fed.  716,  717,  on  point 
that  such  district  is  a  public  corporation ;  People  v.  Irrigation  Dist.,  128 
Cal.  485,  noted  under  People  v.  La  Rue,  87  Cal.  530;  Tulare  Irrigation 
Dist.  V.  Shepard,  185  U.  S.  13,  14,  in  action  against  irrigation  district  on 
its  bonds,  district  cannot  deny  its  legal  organization;  Miller  v.  Perris 
etc.  Dist.,  86  Fed.  Rep.  698,  cited  under  District  v.  Silver,  98  Cal.  51. 

Taxation. — Sale  under  alleged  excessive  levy  will  not  be  enjoined 
unless  plaintiff  offers  to  pay  amount  legally  collectible,  p.  608. 

Cited  in  Ellis  v.  Witmer,  134  Cal.  253,  noted  under  Weber  v.  San 
Francisco,  1  Cal.  456;  Couts  v.  Cornell,  147  Cal.  662,  663,  applying  rule 
in  suit  to  restrain  execution  of  tax  deed  to  state  on  account  of  defective 
description  of  land  in  assessment. 

103  Ckl.  608-612.    PEOPLE  v.  MOORE. 

Where  Crime  Against  Nature  is  alleged  to  have  been  committed  npon 
ear  in  specified  oounty,  it  shows  venue  in  that  county,  p.  610. 

Distinguished  in  People  v.  Webber,  133  Cal.  624,  information  for 
burglarizing  railroad  car,  alleging  ^that  said  car  at  time  aforesaid 
being  in  prosecution  of  its  trip,  and  said  Solano  county,  at  said  time 
being  a  county  through  which  said  train  passed  in  oonrse  of  its  trip," 
does  not  show  venue. 

103  (M,  513-616.    PEOPLE  t.  MALLON. 

Assault  to  Rob. — Evidence  is  admissible  of  statement  in  presence  of 
accused,  which  he  did  not  controvert,  p.  614. 

CSted  in  Tibbet  v.  Sue.  125  Cal.  547.  applying  rule  in  civil  case. 

To  same  effect  in  People  v.  Young,  108  Cal.  13,  as  to  such  conversation 
between  deceased  and  witness  as  to  ownership  of  purse  found  upon 
defendant;  People  v.  Chin  Hane,  108  Cal.  603,  holding  evidence  inad- 
missible where  no  act  of  defendant  shown,  but  error  waived  where  no 
objection  made. 

103  Cal.  616-619.    PELLISSIER  v.  CORKER. 

Deeds. — Former  part  prevails  where  provisions  irreconcilable,  p.  618. 

To  same  effect  in  Bamett  v.  Bamett,  104  Cal.  300,  but  holding 
habendum  clause  to  prevail  where  intent  so  appears;  Palmer  Oil  etc. 
Co.  V.  Blodgett,  60  Kan.  716. 
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103  Gal.  519-525.    HERMAN  y.  SANTEB;  42  Am.  St.  Rep.  145. 

Default  Judgment. — ^Amendment  of  proof  of  seirioe  nunc  pro  tone 
may  be  permitted  in  support  of;  and  it  may  be  entered,  although 
filed  proof  of  service  was  imperfect,  pp.  523,  524. 

To  same  effect,  on  first  point,  in  Howard  v.  McChesney,  103  OaL 
537,  as  to  amendment  of  affidavit  of  publication;  Woodward  ▼.  BrowB, 
119  Gal.  299,  63  Am.  St.  Rep.  120,  although  order  made  ex  parte  and 
two  years  after  affidavit  filed;  on  second  point,  in  Hibemia  etc.  Co.  v. 
Matthai,  116  Gal.  426,  permitting  filing  of  copies  of  proof  after  judg- 
ment, when  original  lost;  Bank  of  Orland  v.  Dodson,  127  Gal.  211,  78 
Am.  St.  Rep.  44,  noted  under  In  re  Newman,  76  Cal.  220;  Burke  v.  In- 
terstate etc.  Assn.,  25  Mont.  325..  87  Am.  St.  Rep.  424,  noted  under  Do- 
rente  v.  Sullivan.  7  Gal.  279;  Cunningham  v.  Spokane  etc.  Co.,  20  Waah. 
452,  453,  72  Am.  St.  Rep.  115,  noted  under  Drake  v.  Duvenick,  45  Cal. 
463.  Note  citations:  Furman  v.  Furman,  60  Am.  St.  Rep.  647,  and  San- 
ford  y.  Edwards,  61  Id.  495,  on  general  subject. 

103  Cal.  628-529.    WHITE  ▼.  HARRIS.    8.  C.  116  CaL  471. 

Street  ImproTements.— Contract  may  provide  for  commencement  of 
work  "within  fifteen  days,"  p.  529. 
To  same  effect  in  Rauer  ▼.  Lowe,  107  Cal.  235,  as  to  similar  provision. 

103  CaiL  636.    DAVIS  T.  HART. 

Appeal. — ^Reversal  will  be  granted  where  findings  attacked  for  in- 
sufficiency of  evidence  and  respondent  does  not  argue  orally  or  by  brief. 
To  same  effect  in  Kelly  T.  Bradbury,  104  GaL  237,  reversiiig  in  like 

case. 

103  Cal.  631-636.    BROWN  ▼.  BOARD  OF  SDUCATIOIT. 

Municipal  Corporation  must  plead  and  prore  its  defease  of  uftrs 
vires,  p.  634. 

Cited  in  Morgan  t.  Board,  1346  Cal.  247,  holding  city  liable  for  heating 
apparatus  furnished  school  building;  Miller  v.  Weld  Co.,  17  Colo.  Ap]». 
124,  and  San  Juan  Co.  v.  TuUey,  17  Colo.  App.  116,  both  holding  in  action 
against  county  upon  bill  for  printing  defendant  cannot  deny  liability 
on  ground  that  no  appropriation  was  made  therefor  prior  to  contracting 
debt,  unless  defense  be  specially  pleaded  and  proven;  Riverside  &  A. 
Ry.  Go.  v.  City  of  Riverside,  118  Fed.  744,  745,  where  city  has  power 
to  acquire  and  operate  street  railways  and  contracts  for  electricity 
to  be  used  in  any  way  it  may  see  fit,  it  may  subcontract  portion  of 
supply  to  private  concern  for  operation  of  street  railroad. 

Municipal  Corporation  may  become  liable  on  implied  contract,  p.  634. 
Cited  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  439,  holding  dty 
liable  for  water  supply. 
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Appeal  Bond.— Cited  in  Mitchell  v.  Board,  137  Cal.  375,  as  instance 
where  bo^rd  gave  bond  on  its  appeal. 

103  Cal.  536-537.    HOWARD  v.  McCHESNEY. 

Judgment. — ^Recitals  of  due  service  therein  are  conclusive,  when  record 
'Contai.is  nothing  inconsistent,  p.  537. 

To  same  effect  in  Simmons  v.  Threshour,  118  Cal.  101,  holding  judg- 
ment book  with  such  recitals  admissible  when  judgment  roll  lost. 

103  Cal.  538-540.    JOHNSON  v.  YUBA  CO. 

In  Action  Against  County  for  Printing,  existence  of  funds  or  that  de- 
mand would  not  exceed  limit  of  debt  liability  need  not  be  alleged,  p.  540. 

Approved  in  Miller  v.  Weld  Co.,  17  Colo.  App.  124,  and  San  Juan  Co.  v. 
TuUey,  17  Colo.  App.  116,  both  holding  in  action  against  county  for 
printing  defense  of  failure  to  make  appropriation  therefor  prior  to 
•oontracting  debt  must  be  specially  pleaded  and  proved. 

103  CaL  641-547.    ESRKY  ▼.  SOUTHERN  PACIFIC  CO. 

Contributory  Negligence  is  not  bar  to  recovery,  when  defendant  did 
not  exercise  ordinary  care  to  protect  plaintiff  from  apparent  danger,  p. 
544. 

To  same  effect  in  Bailey  v.  Railway  Co.,  110  Cal.  329,  330,  but  holding 
nonsuit  properly  granted  under  facts;  and  see  Herbert  v.  S.  P.  Co.,  121 
Cal.  232,  reversing  verdict  for  plaintiff;  Everett  v.  Railway  Co.,  115 
Gal.  128  (but  see  dissenting  opinion,  114),  but  holding  nonsuit  improp- 
erly refused;  Fox  v.  Railway,  118  Cal.  63,  62  Am.  St.  Rep.  220,  holding 
defendant  liable,  but  verdict  excessive.  Cited  in  Lemasters  v.  Southern 
Pac.  Co.,  131  CaL  107,  but  holding  rule  inapplicable  under  facts  stated; 
Lee  V.  Market  St.  Ry.  Co.,  135  Cal.  295  (cf.  298),  sustaining  recovery  for 
injuries  caused  by  electric  car;  Harrington  v.  Los  Angeles  Ry.,  140 
Cal.  522,  523,  525,  where,  notwithstanding  contributory  negligence  of 
bicycle  rider,  motorman  discovered  his  perilous  position  in  time  to 
have  avoided  collision  with  use  of  ordinary  care,  but  wantonly  pushed 
car  forward,  company  is  liable;  dissenting  opinion  in  Green  v.  Tx)s 
.Angeles  etc.  Ry.,  143  Cal.  49,  majority  holding  railroad  not  liable  for 
injury  to  woman  crossing  track  with  face  turned  away  from  approach- 
ing train,  which  was  visible  for  long  distance.  Distinguished  in  Fraser 
V.  California  Street  Cable  R.  R.  Co.,  146  Cal.  717,  where  passenger  on 
street  car  injured  by  collision  with  wagon  while  standing  on  foot  board, 
and  employees  of  company  had  no  notice  of  his  danger,  he  cannot  re- 
•eover  where  he  might  have  taken  more  secure  position. 

103  Cal.  548-549.    PEOPLE  Y.  CURRY. 

Instruction  on  Facta  does  not  include  caution  to  jury  as  to  evidence 
of  defendant  testifying  on  own  behalf,  p.  549. 
Notes  Cal.  Rep.-~284. 
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To  same  effect  in  People  v.  Hitchcock,  104  Cal.  486,  and  People  ▼. 
Van  Ewan,  111  Cal.  151,  cited  under  People  v.  O'Brien,  96  Cal.  182 j 
People  V.  Anderson,  105  Cal.  36,  sustaining  similar  instruction. 

103  Cal.  550-562.    COFFEE  y.  WILLIAMS. 

Account  Stated  is  a  new  contract,  on  which  action  lies  independently 
of  old  items,  p.  556. 

To  same  effect  in  McCarthy  v.  Land  etc.  Co.,  Ill  Cal.  334,  holding 
debtor's  liability  restricted  thereto;  Partridge  v.  Butler,  113  Cal.  328, 
but  holding  action  to  have  been  brought  on  original  account;  May- 
berry  v.  Cook,  121  Cal.  501,  but  holding  original  liability  as  factor  not 
barred  by  discharge  in  insolvency,  although  account  stated  therefor. 
Cited  in  Beltaire  v.  Rosenberg,  129  Cal.  167,  holding  no  account  stated 
established;  King  v.  Lincoln,  26  Mont.  160,  arguendo. 

103  Cal.  563-568.    PEOPLE  v.  SMITH. 

Indictment  for  Forgery  may  state  forging  and  passing  together, 
where  constituting  but  one  offense,  p.  565. 

To  same  effect  in  People  v.  Leyshon,  108  Cal.  443,  sustaining  informa- 
tion as  charging  but  one  offense. 

Verdict  of  Guilty  is  erroneous  when  upon  information  of  which  one 
count  was  bad,  p.  567. 

To  same  effect  in  People  v.  Turner,  113  Cal.  281,  reversing  such  ver- 
dict in  forgery  case. 

103  Cal.  568  576.    PEOPLE  v.  GORDAN. 

Criminal  Law — Character. — ^Evidence  as  to  specific  acts  inconsistent 
with  alleged  good  character  of  defendant  is  admissible,  p.  574. 

Cited  in  State  v.  Shadwell,  22  Mont.  574,  but  holding  opinion  of  wit- 
ness as  to  disposition  of  deceased  inadmissible;  People  v.  Perry,  144 
Cal.  750,  on  prosecution  for  burglary,  where  witnesses  have  testified  to 
defendant's  good  character,  it  is  not  misconduct  for  district  attorney 
to  ask  on  cross-examination  whether  he  was  charged  with  burglary  and 
convicted  of  petit  larceny  at  specified  time  in  another  county. 

103  Cal.  577-581.    PEOPLE  v.  LANDMAN. 

Assault  with  Intent  to  Murder. — Intent  must  be  proved  as  a  fact,  p. 
680. 

To  same  effect  in  People  v.  Johnson,  106  Cal.  295,  holding  erroneous 
an  instruction  on  trial  for  assault  to  rape.  Cited  in  People  v.  Watson, 
125  Cal.  343,  on  point  that  it  may  be  shown  circumstantially;  People 
V.  Johnson,  131  Cal.  514,  holding  it  established  in  case  of  assault  with 
intent  to  rape. 

General  Citation.— Bryant  v.  State,  7  Wyo.  320. 
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103  Cal.  582-585.    WICKERSHAM  v.  CRITTENDEN. 

Attorney's  Fees. — Quaere  whether  allowable  in  action  between  rival 
bodies  of  stockholders  to  control  corporate  management,  p.  584. 

Cited  in  Estate  of  Olmstead,  120  Cal.  453,  on  point  that  such  fees 
are  allowable  in  proper  cases  in  equity  where  justice  requires  it. 

103  Cal.  585-588.    IN  RE  MUERSING. 

Nominee  of  nonresident  father  is  not  entitled  to  letters  as  against 
public  administrator,  p.  587. 

Cited  in  Estate  of  Healy,  122  Cal.  163,  construing  "person  interested" 
under  section  1365,  Code  of  Civil  Procedure.  Approved  in  Estate  of 
Brundage,  141  Cal.  542,  nominee  of  non-resident  executor  of  will  pro- 
bated in  another  state  is  not  entitled  to  letters  as  against  resident  son. 

Fact  of  Being  Creditor  Having  Demand  against  estate  does  not  dis- 
qualify public  administrator,  p.  587. 

Approved  in  Estate  of  Brundage,  141  Cal.  540,  fact  that  son  has  ad- 
verse claim  to  property  claimed  by  estate  of  decedent  is  not  ground  for 
disqualification  to  administer  on  estate. 

103  Cal.  5Ji4-597.    BANK  v.  PACIFIC  COAST  S.  S.  CO. 

Stockholder's  Liability  commences  to  run  from  original  debt  and 
not  maturity  of  note  given  therefor,  and  is  barred  in  three  years  there- 
from, p.  596. 

To  same  effect  in  Winona  etc.  Co.  v.  Bull,  108  Cal.  5,  discussing  suf- 
ficiency of  complaint  against  stockholders,  and,  on  second  point,  in 
Wells  V.  Black,  117  Cal.  163,  59  Am.  St.  Rep.  166,  holding  claim  against 
bank  stockholder  barred.  Cited  in  Goodale  v.  Jack,  127  (-al.  260,  noted 
under  Redington  v.  Cornwall,  90  Cal.  63,  concurring  opinion  in  Yule  v. 
Bishop,  133  Cal.  583,  on  point  that  liability  is  on  original  debt;  Miller 
v.  Batz,  181  Cal.  405,  noted  under  Higby  v.  Calaveras  Co.,  18  Cal.  176; 
Mackey  v.  Engensperger,  11  Utah  172. 

103  Cal.  697-607.    LACEY  ▼.  PORTER. 

Direction  of  Verdict  by  judge  will  be  affirmed  where  evidence  is  clear- 
ly against  appellant,  p.  605. 

To  same  effect  in  concurring  opinion  in  White  v.  Warren,  120  Cal. 
329,  affirming  judgment  for  plaintiff;  Estate  of  Morey,  147  Cal.  507, 
upholding  nonsuit  in  contest  of  will  by  petition  to  revoke  probate. 

Malicious  Prosecution.— Probable  Cause  for  proceedings  is  sufficient 
defense,  p.  605. 

To  same  effect  in  Kolka  v.  Jones,  6  N.  Dak.  471,  66  Am.  St.  Rep. 
(122,  affirming  judgment  for  plaintiff  in  proceedings  based  on  civil 
action. 
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103  Cal.  607-611.    ABBOTT  ▼.  '76  LAND  AND  WATER  CO. 

Conversion. — Corporation  held  liable  for,  p.  610. 

See  note  to  Hoboken  etc.  Co.  v.  Kahn,  59  Am.  St.  Rep.  601,  on  trover. 

Conversion. — Action  under  advice  of  counsel,  p.  610. 

Approved  in  United  States  v.  Horaestake  Min.  Co.,  117  Fed.  488, 
applying  rule  in  trespass. 

103  Cal.  614-624.  EACHUS  v.  LOS  ANGELES  ETC.  RY.  CO.;  42  Am. 
St.  Rep.  149. 

Municipal  Corporation  is  liable  to  abutting  owner  for  special  damage 
caused  by  change  of  grade  of  street,  irrespective  of  title  thereto,  p.  617. 

To  same  effect  in  Bigelow  v.  Ballerino,  111  Cal.  563,  as  to  vacating 
and  closing  of  public  street  on  which  property  abuts;  Geurkink  v. 
Petaluma,  112  Cal.  308,  enjoining  projected  change  of  natural  water- 
course; Symons  v.  San  Francisco,  115  Cal.  558,  but  holding  rule  as  to 
closing  of  street  not  to  extend  to  nonabutting  owners;  Sievers  v. 
San  Francisco,  115  Cal.  653,  56  Am.  St.  Rep.  155,  but  holding  city  not 
liable  for  overflow  from  backwater  caused  through  error  of  city 
engineer;  Bancroft  v.  San  Diego,  120  Cal.  436,  437,  but  holding  city 
not  liable  for  injuries  caused  by  railroad  company  under  municipal 
franchise;  Brown  v.  Board,  124  Cal.  280,  discussing  rights  of  abutting 
owner;  dissenting  opinion  in  Lampe  v.  San  Francisco,  124  Cal.  549, 
noted  under  Corcoran  v.  Benicia,  96  Cal.  1;  Hornung  v.  McCarthy.  126 
Cal.  20,  but  holding  damage  to  property  not  assertable  as  defense  in 
action  on  street  assessment;  Eachus  v.  City  of  Los  Angeles,  130  Cal. 
495,  holding  city  liable  for  damages  caused  by  grading;  Denver  v. 
Bonesteel,  30  Colo.  Ill,  following  rule;  Duncan  v.  Ramish,  142  Cal.  693, 
where  abutting  owner  fails  to  sue  to  enjoin  change  of  grade  before 
work  done,  his  right  to  damages  against  city  does  not  affect  validity 
of  assessment  to  pay  cost  of  improvement;  Less  v.  Butte,  28  Mont.  32, 
33,  abutting  owner  entitled  to  compensation  for  damages  caused  by 
grading  street,  though  grade  is  flrst  one  ever  fixed;  Root  v.  Railway 
Co.,  20  Mont.  359,  as  to  damage  caused  by  street  railway,  but  holding 
plaintiff  confined  to  elements  of  damage  specified  in  complaint;  Blair 
V.  Charleston,  43  W.  Va.  68,  64  Am.  St.  Rep.  »43,  discussing  measure 
of  such  damages  therefor. 

103  Cal.  624-630.    JEFFERSON  v.  HEWITT. 

Notice  to  Agent  of  corporation  is  notice  to  it,  p.  629. 

To  same  effect  in  Whittle  v.  Vanderbilt  etc.  Co.,  83  Fed.  Rep.  53, 
but  holding  rule  inapplicable  to  agent  dealing  with  another  for  his 
own  interest.  Approved  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144 
Cal.  597,  where  officer  of  corporation  has  knowledge  of  diversion  of 
w^ater  by  means  of  tunnel,  corporation  is  chargeable  with  notice  of  ad- 
verse    user. 
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103  Cal.  631-634.     PEOPLE  t.  WELLS. 

Perjury. — ^Testimony  of  at  least  one  witness  is  essential,  and  mere 
corroboration  is  insufficient,  p.  632. 

To  same  eflfect  in  People  v.  Porter,  104  Cal.  418,  holding:  evidence  in- 
snfficient,  and  People  v.  Maxwell,  118  Cal.  54,  ruling  similarly. 

103  Cal.  641-646.    MERCED  ETC.  BANK  ▼.  CASACCIA. 

Mortgage  Foreclosure. — Creditor  must  exhaust  security  before  suit 
for  principal  debt,  p.  644. 

To  same  effect  in  Commercial  Bank  v.  Kershner,  120  Cal.  500,  hold- 
ing right  to  foreclosure  waived  by  sale  under  attachment;  Donaldson 
T.  Grant,  15  Utah,  241.  construing  similar  local  statute.  Cited  in 
Mallory  v.  Kessler,  18  Utah,  15,  72  Am.  St.  Rep.  766,  noted  under 
Vandewater  v.  McRae.  27  Cal.  506;  Brophy  v.  Downey.  26  Mont.  259, 
where  note  was  secured  by  second  mortgage  which  has  become  value- 
less bec.ause  of  foreclosure  of  first  mortgage,  complaint  in  action  on 
note  need  not  refer  to  mortgage  or  loss  of  security. 

Action  to  Foreclose  Mortgage  assigned  as  collateral  need  not  seek 
to  enforce  principal  debt  secured  by  such  collateral,  p.  644. 

To  same  effect  in  Mc Arthur  v.  Magee,  114  Cal.  130,  holding  pledgee* 
not  liable  in  conversion  for  such  foreclosure;  Savings  Bank  v.  Mar- 
ket Co.,  122  Cal.  35,  sustaining  personal  action  when  security  lost 
without  mortgagee's  fault;  County  Bank  v.  Greenberg,  127  Cal.  30, 
noted  under  Vandewater  v.  McRae,  27  Cal.  596;  Gutter  v.  Dallamore,. 
144  Cal.  669,  judgment  foreclosing  mortgage  to  heirs  as  against  pur- 
chasers at  probate  sale  is  erroneous. 

Statutory  Construction  should  be  such  as  not  to  lead  to  absurd 
results,  p.  645. 

Cited  in  Carpy  v.  Dowdell,  129  Cal.  245,  construing  section  1033, 
Code  of  Civil  Procedure. 

103  Cal.  646-651.    ADAMS  v.  BURBANK. 

Where  there  is  substantial  conflict  in  evidence  as  to  disputed  facts,., 
appellate  court  will  not  reverse  findings,  pp.  648-649. 

Approved  in  Estate  of  Gianelli,  146  Cal.  142,  upholding  order  settling 
final  account  of  executrix. 

Contract. — ^Prevention  of  performance  is  equivalent  to  rescission,  audi 
entitles  party  to  recovery  on  quantum  meruit,  p.  650. 

See  notes  to  Huyett  v.  Chicago  etc.  Co.,  59  Am.  St.  Rep.  283,  289. 

Quantum  Meruit. — Evidence  of  contract  price  is  admi-ssible  in  actionr 
on  quantum  meruit  for  services  terminated  through  defendant's  pre- 
vention, p.  650. 
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To  same  effect  in  Hibbard  v.  Wilson,  51  Neb.  440,  holding  contract 
price  to  be  measure  of  damages  under  facts  stated. 

Mechanics'  liens. — Owner  is  liable  to  materialman  on  his  promise  to 
pay  orders  drawn  on  him  by  contractor,  p.  650. 

Distinguished  in  Clancy  v.  Plover,  107  Cal.  275,  holding  owner  not  so 
liable  without  acceptance. 

Mechanics'  Lien  is  not  assertable  by  one  who  hauls  bricks  to  building 
for  their  maker,  p.  651. 

Cited  in  Wilson  v.  Nugent,  125  Cal.  284,  denying  right  to  lien  under 
similar  facts;  but  cf.  McClain  v.  Hutton,  131  Cal.  137,  allowing  lien 
when  hauling  done  under  employment  by  owner's  agent;  French  v. 
Powell,  135  Cal.  644,  noted  under  McCormick  v.  Los  Angeles  etc.  Co.,  40 
Cal.  185;  Jones  v.  Kruse,  138  Cal.  618,  but  holding  cost  of  cartage 
claimable  as  part  of  value  of  materials. 

103  Cal.  652-661.     SKELLY  v.  WESTMINSTER  SCHOOL  DISTRICT. 

School  Districts  are  quasi  corporations,  and  its  trustees  cannot  be 
gamisheed,  p.  658. 

To  same  effect  in  Witter  v.  School  District.  121  Cal.  361,  66  Am.  St. 
Rep.  34,  holding  its  property  not  subject  to  street  assessments.  Cited 
in  Simpson  v.  Gamaehe,  134  Cal.  218,  but  point  held  not  assertable  by 
appellant;  Reclamation  Dist.  v.  County  of  Sacramento,  134  Cal.  480, 
noted  under  Mayrhofer  v.  Board,  89  Cal.  110;  Denman  v.  Webster,  139 
Cal.  455,  denying  right  of  board  to  employ  special  counsel;  Ruperich  ▼. 
Baehr,  141  Cal.  193,  upholding  Code  of  Civil  Procedure,  section  710, 
relating  to  payment  out  of  salaries  of  public  officials  of  amount  of  un- 
paid judgments;  San  Francisco  Sav.  Union  v.  Reclamation  Dist.,  144 
Cal.  643,  arguendo.  Note  citations:  Leake  v.  Lacey,  51  Am.  St.  Rep. 
120.  121. 

103  Cal.  675-678.    PEOPLE  ▼.  BRYON. 

Objections  to  Information  are  waived  by  failure  to  demur,  except 
that  it  does  not  state  a  public  offense,  p.  677. 

To  same  effect  in  People  v.  Ellenwood,  119  Cal.  168,  sustaining  in- 
formation for  passing  fictitious  check. 

103  Cal.  678-680.    JONES  ▼.  SANDERS. 

Motion  for  New  Trial  may  be  granted  by  trial  court,  even  though  evi- 
dence conflicting,  and  judge  so  granting  did  not  preside  at  trial,  p.  679. 

To  same  effect  in  Carton  v.  Stem,  121  Cal.  349,  affirming  such  order 
eo  made.  Cited  in  Patten  v.  Hyde,  23  Mont.  26,  affirming  order  grant- 
ing new  trial. 
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104  Cal.  10-15.    DUNCAN  v.  HAWN. 

Laborer's  Lien  on  threshing  machines  is  assignable  and  passes  with 
assignment  of  debt,  p.  12. 

Approved  in  Clark  v.  Brown,  141  Cal.  96,  following  rule.  To  same 
€ffect  in  McCrea  v.  Johnson,  104  Cal.  225,  but  denying  right  of  assignee 
of  mechanic's  lien  to  file  claim  and  proceed  thereon;  Falconio  v.  Larsen, 
31  Oreg.  147,  sustaining  right  of  assignee  of  laborer's  claim  after  pre- 
sentation to  sue  in  own  name;  Sprague  Ins.  Co.  v.  Moust  Lumber  etc. 
€o.,  14  Colo.  App.  114. 

104  Cal.  16-20.    PERRY  ▼.  ROSS;  43  Am.  St.  Rep.  06. 

Homestead  Exemption  covers  the  land  and  not  any  particular  claim 
of  title,  p.  19. 

See  note  to  Lessell  v.  Goodman,  69  Am.  St.  Rep.  433. 

104  Cal.  20-29.    LOS  ANGELES  ETC.  RY.  CO.  v.  RUMPP. 

Appeal  by  Defendant  Upon  Question  of  Compensation  alone,  ac- 
companied by  abandonment  of  other  defenses,  does  not  vacate  judg- 
ment, p.  25. 

Distinguished  in  Pool  v.  Butler,  141  Cal.  50,  where  defendants  by 
motion  for  new  trial  and  appeal  sought  to  reverse  entire  decree,  plain- 
tiff had  right,  before  defendant  accepted  deposit  of  compensation  fixed 
after  affirmance  of  judgment  on  appeal,  to  withdraw  deposit,  except  as 
to  costs. 

104  Cal.  30-34.    PALMER  v.  LAVIGNE. 

Demurrer  for  Ambiguity  and  uncertainty  lies  when  allegations  of 
complaint  differ  from  exhibits  attached,  p.  33. 

To  same  effect  in  Stow  v.  Schiefferly,  120  Cal.  613,  but  holding  gen- 
eral demurrer  insufficient  therefor. 
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104  Cal  35-39.    BELL  ▼.  PECK. 

Action  on  Bond  lies  against  constable  and  sureties  for  unlawful 
execution,  p.  36. 

To  same  effect  in  Fuller  Desk  Co.  v.  McDade,  113  Cal.  363,  holding 
such  action  not  a  misjoinder  of  contract  and  tort.  Distinguished  in 
Felonicher  v.  Stingley,  142  Cal.  635,  complaint  in  action  on  constable'^ 
bond  is  insufficient  where  it  merely  avers  he  was  acting  in  official 
capacity. 

Vacation  of  Default  is  within  discretion  of  court,  p.  37. 
To  same  effect  in  Nichells  v.  Nichells,  5  N.  Dak.  136,  67  Am.  St.  Re|t 
548,  applying  rule  to  divorce  decree. 

104  Cal.  40-44.    HUMPHREYS  v.  BLASINGAMS. 
Facts  Inferred  from  Adverse  User  of  Road  are  for  jury,  p.  42. 
Approved  in  Abbott  v.  Pond,  142  Cal.  398,  following  rule. 

In  Order  to  Acquire  Right  of  Way,  by  prescription,  use,  though  hos* 
tile,  is  not  necessarily  an  ouster,  p.  44. 

Approved  in  Abbott  v.  Pond,  142  Cal.  395,  396,  in  action  to  enjoin  de- 
fendants from  discharging  waste  water  on  plaintiff's  land,  defense  of 
prescriptive  right  so  to  do,  by  means  of  ditch,  held  sufficient  to  admit 
evidence  of  adverse  user. 

104  Cal.  45-48.     HOWELL  v.  HOWELL;  43  Am.  St.  Rep,  70. 

Divorce  Decree  cannot  be  modified  by  allowance  of  alimony  where  no 
provision  originally  made,  p.  48. 

Cited  in  O'Brien  v.  O'Brien,  124  Cal.  427,  130  Cal.  410,  holding  juris- 
diction not  regained  by  subsequent  appearance  on  motion  for  perma- 
ment  alimony;  McKay  v.  MtKay,  125  Cal.  68,  69.  but  sustaining  such 
order  as  to  care  of  children  under  section  138,  Civil  Code;  note  to 
Bassett  v.  Bassett,  67  Am.  St.  Rep.  86o;  In  re  Popejoy,  77  Am.  St.  Rep. 
240;  McFarlane  v.  McFarlane,  43  Or.  481,  following  rule.  Distinguished 
in  McKay  v.  Superior  Court.  120  (^al.  147,  permitting  order  after  decree 
as  to  maintenance  of  minors;  McFarlane  v.  McFarlane.  43  Or.  485, 
under  Bellinger's  and  Cotton's  Compiled  Statutes,  section  514,  court 
may,  after  divorce,  require  party  in  fault  to  contribute  to  future  sup- 
port and  pay  reasonable  sum  for  past  support  of  minor  children. 

104  Cal.  60  66.     COUNTY  OF  SAN  LUIS  OBISPO  v.  FELTS. 

Poll  Tax. — County  Assessor  may  retain  percentage  fixed  by  statute, 
p.  64. 

Cited  in  dissenting  opinion  in  In  re  Dodge,  135  Cal.  517,  main  opinion 
holding  sections  not  applicable  in  San  Francisco. 


4537  Notes  on  California  Reports.  104  Cal.  67-103^ 

Poll  Taxes — Collection. — Section  4334,  Political  Code,  was  repealed  by 
County  Government  Act  of  1891,  p.  66. 

Distinguished  in  County  of  Yolo  v.  Colgan,  132  Cal.  276,  noted  under 
Goodwin  v.  Buckley,  54  Cal.  295;  State  v.  Commissioners,  23  Mont.  254, 
construing  local  statutes  as  to  official  compensation. 

104  Cal.  67-72.    ROBERTS  ▼.  GEBHART. 

Lieu  Lands. — Claimant  must  show  selection  and  approval  thereof  by 
secretary,  p.  71. 

Cited  in  Allen  v.  Pedro,  136  Cal.  2,  and  S.  C,  138  Cal.  203,  holding 
no  title  to  vest  in  state  before  listing. 

104  Cal.  73-80.    HOUSE  v.  LOS  ANGELES  COUIVTT. 

Delinquent  Taxes. — Supervisors  cannot  contract  with  private  person 
for  collection  of  on  commission,  p.  78. 

Cited  in  Bumess  v.  Multnomah  Co.,  37  Or.  469,  noted  under  Smith  v. 
Los  Angeles  Co.,  99  Cal.  628. 

104  Cal.  81-85.    IN  RE  CARRIGER. 

Order  granting  new  trial  for  insufficiency  of  evidence  will  be  reversed 
only  for  abuse  of  discretion,  p.  83. 
Cited  in  Patten  v.  Hyde,  23  Mont.  26,  noted  under  Jones  v.  Sanders, 

103  Cal.  678;  Cooper  v.  Spring  Valley  Water  Works,  145  Cal.  208,  apply- 
ing rule  in  action  by  executor  against  corporation  for  conversion  of 
stock  belonging  to  testator. 

Wills. — Undue  Influence  held  not  shown  by  evidence,  p.  84. 

Cited  in  In  re  Wilson,  117  Cal.  269,  and  Penn  etc.  Co.  v.  Trust  Co.,  83 
Fed.  Rep.  896,  cited  under  Estate  of  Carpenter,  94  Cal.  406. 

Verdict  setting  aside  a  will  should  be  closely  scrutinized  by  the 
trial  judge,  p.  84. 

Approved  in  Estate  of  Morey,  147  Cal.  505,  upholding  order  taking 
case  from  jury  in  will  contest  on  ground  of  undue  influence. 

104  Cal.  86-94.    PEOPLE  v.  KILVINGTON;  43  Am.  St.  Rep.  73. 
Arrest. — ^Probable  Cause  for  is  question  of  law,  p.  91. 

Cited  in  Scrivani  v.  Dondero,  128  Cal.  33,  and  Erb  v.  Insurance  Co., 
112  Iowa,  364,  noted  under  Ball  v.  Rawles,  93  Cal.  222;  People  v.  Melen- 
drez,  129  Cal.  552,  holding  instruction  as  to  reasonable  cause  errone- 
ous. 

104  Cal.  94-103.    HOPPE  v.  FOUNTAIN. 

Partition  of  Homestead  cannot  be  had  during  minority  of  any  child» 
p.  101. 
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To  same  eflfect  in  Estate  of  Hamilton,  120  Cal.  428,  429,  but  permit- 
ting sale  of  minor's  interest  by  guardian.  Cited  in  Moore  v.  Hoffman, 
125  Cal.  93,  94,  73  Am.  St.  Rep.  29,  30  (as  to  which  cf.  Hodge  v.  Norton, 
133  Cal.  100,  101),  noted  under  Phelan  v.  Smith,  100  Cal.  166;  dis- 
tinguished in  Saddlemire  v.  Stockton  Sav.  etc.  Soc.,  144  Cal.  664,  656, 
order  for  probate  homestead  setting  it  apart  for  use  of  widow  and  chil- 
dren does  not  affect  absolute  title  of  widow. 

Mortgage  Foreclosure  cannot  pass  upon  rights  superior  to  the  mort- 
gagor's, p.  102. 

Cited  in  Goad  v.  Hart,  128  Cal.  201,  noted  under  Carpentier  v.  Bren- 
ham,  40  Cal.  221 ;  Beronio  v.  Lumber  Co.,  129  Cal.  237,  79  Am.  St.  Rep. 
121,  noted  under  McComb  v.  Spangler,  71  Cal.  418. 

104  Cal.  106-126.    DAW  v.  NILES. 

Mortgage  Foreclosure. — Parol  Evidence  is  inadmissible  of  agreement 
that  mortgagor  pay  taxes  on  debt,  p.  109. 

To  same  effect  in  Harrelson  v.  Tomich,  107  Cal.  628.  rejecting  such 
evidence;  and  California  etc.  Bank  v.  Webber,  110  Cal.  542,  ruling 
similarly;  Fisk  v.  Casey,  119  Cal.  645,  rejecting  amendment  setting  up 
such  defense;  London  etc.  Bank  v.  Bandmann,  120  Cal.  224;  65  Am.  St. 
Rep.  183,  holding  agreement  as  made  not  violative  of  constitutional 
inhibition;  Hotaling  v.  Montieth,  128  Cal.  657,  as  to  agreement  respect- 
ing rate  of  interest. 

Mortgage  Tax. — Contract  as  to  payment  held  not  binding  on  mort- 
gagor, p.  110. 

Cited  in  Matthews  v.  Ormerd,  134  Cal.  86-88,  holding  contract  void. 

104  Cal.  126-127.    RANDALL  v.  DUFF;  43  Am.  St.  Rep.  79. 

Dismissal  of  Appeal  will  not  be  granted  because  appeal  is  frivolous, 
p.  127. 

To  same  effect  in  S.  C.  105  Cal.  272,  also  denyinof  motion  for  affirm- 
ance of  judgment  based  on  same  ground;  Melde  v.  Reynolds,  120  Cal. 
238,  on  point  that  court  will  not  look  into  merits  on  such  motion. 

104  Cal.  128-130.    WALSER  v.  AUSTIN. 

"Special  Laws"  includes  act  authorizing  appointment  of  deputy  dis- 
trict attorneys  in  counties  of  one  specified  class,  p.  129. 

Overruled  in  Tulare  Co.  v.  May,  118  Cal.  306,  307,  sustaining  similar 
act  (sec.  173,  County  Government  Act  of  1893). 

104  Cal.  133-139.    CONROY  v.  DUNLAP. 

Insolvency. — Setoff  is  allowable  of  claim  against  insolvent  purchaser 
by  his  debtor  with  knowledge  of  insolvency  but  before  adjudication,  p. 
135. 
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Cited  in  Dyer  v.  Sebrell,  135  Cal.  598,  holding  insolvency  shown  under 
facts  stated.    See  notes  47  Am.  St.  Rep.  679,  582. 

104  Cal.  140-149.    FAULKNER  y.  RONDONI. 

Appropriation  of  Water. — Slight  testimony  is  necessary  to  establish 
Ihat  ditches  carry  full  capacity,  p.  146. 

To  same  effect  in  Union  etc.  Co.  v.  Dangberg,  81  Fed.  Rep.  113,  dis- 
cussing evidence  as  to  capacity. 

Witness. — ^Impeachment  must  be  on  matter  relevant  to  the  issues,  p. 
148. 

Cited  in  Steen  v.  Santa  Clara  etc.  Co.,  134  Cal.  367,  holding  cross- 
•examination  improper. 

104  Cal.  150-156.    JENNINGS  v.  JENNINGS. 

Mortgage. — Guardian  may  execute  to  ward  for  moneys  due  by  him  to 
latter,  p.  163. 

To  same  effect  in  Plummer  v.  Green,  49  Neb.  320,  as  to  like  mort- 
age executed  to  trustee  for  ward. 

Guardian  cannot  satisfy  mortgage  to  ward,  without  order  of  court, 
p.  164. 

Cited  in  Martin  v.  De  Omelas,  139  Cal.  46,  noted  under  Aldrich  v. 
Willis,  66  Cal.  81. 

104  Cal.  156-160.    LANGE  v.  BRAYNARD. 

Estoppel — ^Judgment. — Grantee,  before  commencement  of  action,  is 
not  bound  by  judgment  when  not  made  a  party,  p.  158. 

To  same  effect  in  Brown  v.  Zachary,  102  Iowa,  436,  holding  depo- 
sitions in  action  not  binding  upon  party  when  taken  before  his  being 
made  such  party.  Note  citations:  WHiite  v.  Johnson,  50  Am.  St.  Rep. 
740,  on  new  parties. 

104  Cal.  161-164.    ALLISON  RANCH  MG.  CO.  v.  NEVADA  COUNTY. 

Equalization  of  Taxes. — Notice  to  owner  of  hearing  need  not  be  in 
mny   fixed,   particular  form,   p.    163. 

To  same  effect  in  Central  Pacific  etc.  Co.  v.  Standing,  13  Utah,  492, 
holding  irregularities  waived  by  appearance. 

Taxes. — County  Board  of  Equalization  may  raise  or  lower  any  in- 
dividual assessment,  p.  164. 

Cited  in  Miller  v.  Kern  County,  137  Cal.  622,  noted  under  Baldwin  ▼. 
Ellis,  68  Cal.  496. 

104   Cal.   165-168.    GRANT   ▼.   McPHERSON. 

AppeaL — ^Preponderance  of  Evidence  is  not  dependent  on  preponder- 
ance in  number  of  witnesses,  p.  167. 
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To  same  effect  in  Broder  v.  Gonklin,  121  Cal.  284,  discussing  conflict 
of  evidence  under  rule  as  to  support  of  findings  on  appeal. 

104  Cal.  168-171.    THOIIPSON  v.  CORNER;  43  Am.  St.  Rep.  81. 

Interest. — ^Note  may  provide  for  increased  rate  after  default,  p. 
170. 

To  same  effect  in  Finger  v.  McCaughey,  114  Cal.  66,  sustaining  and 
construing  such  provision;  but  see  Yndart  v.  Den,  116  Cal.  538,  539. 
640;  58  Am.  St.  Rep.  203,  204,  construing  section  1919,  Civil  Code,  and 
denying  right  to  contract  for  compounding  at  increased  rate. 

Written  Contract  cannot  be  modified  by  unexecuted  parol  agreement,. 
p.  170. 

Cited  in  Henehan  v.  Hart,  127  Cal.  658,  holding  subsequent  agree- 
ment unexecuted.  Distinguished  in  Stockton  etc.  Works  v.  Insurance 
Co.,  121  Cal.  172,  as  to  substitution  of  new  contract  and  proceedings^ 
had  thereunder. 

104  Cal.  171-179.    McLAUGHLIN  v.  McLAUGHLIN;   43  Am.  St.  Rep.. 
83. 

Mutual  Benefit  Society. — Change  of  beneficiary  need  not,  in  all  cases,, 
be  made  in  strict  accordance  with  its  regulations,  p.  178. 

To  same  effect  in  Jory  v.  Supreme  Council,  105  Cal.  27;  45  Am.  St.. 
Rep.  20  (and  note  24),  sustaining  change  under  facts  stated,  and  Hoeft 
V.  Supreme  Lodge,  113  Cal.  94,  96,  ruling  similarly.  Cited  in  Conway 
V.  Supreme  Council,  131  Cal.  439,  but  holding  beneficiary  estopped  from 
contesting  form  of  change  as  against  pledgees  of  the  certificate;  Cour- 
tois  V.  Grand  Lodge,  135  Cal.  556,  holding  divorced  wife  entitled  as 
against  second  wife  and  children  when  certificate  is  not  changed  by 
member.  Note  citations:  Yore  v.  Booth,  52  Am.  St.  Rep.  84,  and  Lake 
V.  Minnesota  etc.  Assn.,  52  Id.  561,  562,  569,  on  general  subject. 

Right  of  beneficiary  rests  at  death  of  assured  and  cannot  be  affected 
by  subsequent  action  of  the  society,  p.  177. 

Cited  in  Independent  Foresters  v.  Keliher,  38  Or.  505-507.  78  Am.  St. 
Rep.  786,  787,  citing  main  case  also  as  to  point  discussed  under  first 
syllabus. 

General  Citation. — Hofman  v.  Grand  Lodge,  73  Mo.  App.  54. 

104  Cal.   179-183.     OWEN  v.   MEADE. 

Variance. — ^Evidence  of  agreement  to   pay   attorney  on    contingency 
is  inadmissible  under  allegation  of  unconditional  agreement,  p.  180. 
Distinguished  in  Chapman  v.  Neary,  115  Cal.  83,  holding  no  variance 

shown. 

Parol  Evidence  is  admissible  to  show  that  written  assignment  in- 
blank  was  made  to  plaintiff,  p.  183. 
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See  note  to  Harris  v.  Murphy,  56  Am.  St.  Rep.  663,  on  general  sub- 
ject. 

104  Cal.   184-185.    MERRITT  v.  HILL. 

Animals. — Owner  is  not  liable  for  trespass  of  as  at  common  law,  p. 
185. 

To  same  effect  in  Wigmore  v.  Buell,  122  Cal.  150,  sustaining  Stats. 
1878,  p.  170,  and  proceedings  thereunder. 

104  Cal.  186-198.    MONTGOMERY  v.  SANTA  ANA  ETC.  CO.;  43  Am. 
St.  Rep.  89. 

Eminent  Domain. — Street  Railway  does  not  impose  new  and  un- 
contemplated burdens  on  abutting  owner,  for  which  he  can  recover,  p. 
190. 

To  same  effect  in  Howe  v.  Railway  Co.,  167  Mass.  50,  as  to  electric 
trolley  road.  Note  citations:  Green  v.  Railway  Co.,  44  Am.  St.  Rep. 
298;  Chicago  etc.  Co.  v.  Railway  Co.,  47  Id.  273;  San  Antonio  etc.  Co. 
V.  Limburger,  53  Id.  737,  738,  and  Sherlock  v.  Railway  Co.,  64  Id.  560,  on 
general  subject.  Cited  also  in  O'Connor  v.  Railroad  Co.,  122  Cal.  684, 
but  decision  held  unnecessary  there. 

104  Cal.  198-204.    KINGS  COUNTY  v.  JOHNSON. 

County  Division. — ^Tazes  accrued  before  division  are  collectible  by 
tax  collector  of  original  county,  p.  201. 

To  same  effect  in  Colusa  Co.  v.  Glenn  Co.,  117  Cal.  438,  holding  orig- 
inal county  entitled,  although  payment  not  made  until  after  division. 

Title  of  Act  held  sufficient,  p.  203. 

See  note  to  Bobel  v.  People,  64  Am.  St.  Rep.  104,  on  general  subject. 

General  Citations. — State  v.  Nelson,  105  Wis.  115;  In  re  Apportion- 
ment of  Indebtedness,  8  Wyo.  48. 

104  Cal.  224-226.    McCREA  v.  JOHNSON. 

Mechanic's  Liens. — ^Assignment  of  right  to  file  is  void,  p.  225.  See 
note  to  Kinney  v.  Ore  Co.,  49  Am.  St.  Rep.  532,  on  general  subject. 

104  Cal.  230.    BOUCHE  ▼.  LOUTTIT. 

Guarantor  of  deficiency  on  foreclosure  is  not  liable  until  deficiency  is 
fixed  by  sale,  p.  231. 

Cited  in  Pierce  v.  Merrill,  128  Cal.  471,  79  Am.  St.  Rep.  61,  but  hold- 
ing guaranty  in  suit  not  conditional  on  foreclosure. 

104  Cal.  237.    KELLY  ▼.  BRADBURY. 

Briefs  on  Appeal. — Failure  to  file  or  to  argue  case  will  wnrn*nt  re- 
versal when  appeal  based  on  insufficiency  of  evidence,  p.  237. 
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To  same  effect  in  Mountain  etc.  Co.  t.  Bryan,  111  Cal.  37,  reversing 
judgment;  Lawrence  y.  Johnson,  131  Cal.  177,  on  point  that  finding* 
will  then  be  held  unsupported  by  the  evidence. 

104  Cal.  239-243.    BLYTH  ▼.  ROBINSON. 

Mechanic's  Liens. — Contractor's  Bond  is  valid  although  plans  and 
specifications  not  filed,  p.  241. 

To  same  effect  in  McMenomy  v.  White,  115  Cal.  344,  sustaining  judg- 
ment thereon,  and  Summerton  v.  Hanson,  117  CaL  254,  ruling  similar- 

104  Cal.  248-254.    BURRIS  ▼.  PEOPLE'S  DITCH  CO. 

Easement. — Ditch  Owner  may  grade  his  ditch  when  servient  estate 
not  affected  thereby,  p.  262. 

Approved  in  Wright  v.  Austin,  143  Cal.  239,  owner  of  fee  may  enjoin 
public  authorities  from  using  percolating  water  beneath  roadway  for 
sprinkling  highway  by  means  of  well  dug  in  road  on  his  land  for  that 
purpose;  Vestal  v.  Young,  147  Cal.  718,  one  acquiring  public  land  subject 
to  easement  for  fiume  for  conveying  water  to  land  of  another,  may 
enjoin  use  of  ditch  subsequently  constructed  elsewhere  upon  his 
land. 

Any  allegation  in  an  answer  which  if  found  to  be  true  necessarily 
shows  that  allegation  of  complaint  as  to  same  matter  is  untrue,  is  good 
traverse,  p.  253. 

Approved  in  Heaton-Hobaon  etc.  Offices  v.  Arper.  145  Cal.  284,  apply- 
ing rule  in  action  by  assignee  of  attorney  to  recover  value  of  services. 
Distinguished  in  North  Fork  etc.  Co.  v.  Edwards,  121  Cal.  667,  ruling 
aliter  as  to  change  in  mode  of  enjoyment  of  easement. 

104  Cal.  254-256.    O'ROURKE  ▼.  VENNEKOHL. 
Witness — Falsus  in  Uno,  etc. — Instruction  approved,  p.  256. 
Cited  in  Thomas  v.  Gates,  126  Cal.  5,  but  held  to  be  obiter. 

New  Trial  for  newly  discovered  evidence  will  be  denied  when  it  is 
merely  cumulative  and  not  likely  to  change  result,  p.  256. 

Cited  in  Oberlander  y.  Fixen,  129  Cal.  692,  noted  under  Levitsky  y» 
Johnson,  35  Cal.  41. 

104  Cal.  257-258.    COUNTY  OF  LOS  ANGELES  t.  LOPEZ. 

License. — Supervisors    cannot    appoint    collector   of,    p.    258. 

To  same  effect  in  Ventura  Co.  v.  Clay,  112  Cal.  70,  but  sustaining 
power  to  order  licenses  paid  to  county  tax  collector;  People  v.  Wheeler,. 
136  Cal.  655,  noted  under  Ford  v.  Harbor  Commrs.,  81  Cal.  37. 
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104  Cal.  264  268.    LA  POINT  v.  BOULWAKE. 

Intolvency.— Proceedings  are  not  commenced  until  sufficient  petition 
is  filed,  p.  265. 

To  same  effect  in  In  re  Visalia  etc.  Co.,  119  Cal.  563,  as  to  petition 
improperly  verified. 

104  Cal.  269-271.    VAN  LOO  v.  VAN  AKEN. 

Mortgage  Foreclosure  cannot  be  had  on  nonpayment  of  interest  unless 
contract  so  provides,  p.  270. 

Cited  in  Phelps  v.  Mayers,  126  Cal.  551,  as  having  overruled  Brodribb 
V.  Tibbetts,  58  Cal.  6,  on  this  point. 

104  Cal.  272-278.    EX  PARTE  ROACH. 

Municipal  Ordinance  will  prevail  over  inconsistent  ordinance  of  it» 
county,   p.  275. 

To  same  effect  in  Ex  parte  Mansfield,  106  Cal.  403,  but  sustaining 
latter  where  no  conflict  existed.  Cited  in  County  of  Los  Angeles  v. 
Eikenberry,  131  Cal.  465,  sustaining  city  liquor  license  ordinance;  Ex 
parte  Pfirrmann,  134  Cal.  145.  holding  power  of  county  supervisors  in 
municipalities  repealed  by  section  3366,  Political  Code. 

104  Cal.  279-281.    BLACK  v.  SHARKEY. 

Deed. — ^Delivery  is  question  of  intent  on  part  of  both  parties,  p.  281. 

Cited  in  Whitney  v.  American  Ins.  Co.,  127  Cal.  468,  holding  no 
delivery  established;  Kenney  v.  Parks,  137  Cal.  531,  noted  under  Harris 
V.  Harris,  59  Cal.  622. 

104  Cal.  282-286.    BEQUETTE  v.  PATTERSON. 

Public  Highway  may  be  established  by  long  and  continued  public 
user,  p.  284. 
See  note  to  Whitesides  v.  Green,  57  Am.  St.  Rep.  746. 

104  Cal.  288-293.    ROGERS  v.  CADY;  43  Am.  St.  Rep.  100. 

Judicial  Notice  includes  boundaries  of  county,  whereof  court  has 
jurisdiction,  p.  290. 

To  same  effect  in  People  v.  Mayes,  113  Cal.  626,  as  to  time  of  rising 
of  moon,  and  authorizing  judge  to  refer  to  necessary  books  therefor; 
People  V.  Oakland  etc.  Co.,  118  Cal.  246,  as  to  statutory  boundaries  of 
town.  Cited  in  Waters  v.  Pool,  130  Cal.  137,  as  to  location  of  land 
described  by  government  subdivisions;  Harrington  v.  Goldsmith,  136 
Cal.  169,  noted  under  Fackler  v.  Wright,  86  Cal.  210;  Albert  v.  Salem. 
39  Or.  479,  courts  take  judicial  notice  that  township  was  divided  by 
surveyor  general  into  sections  and  that  donation  land  claims  surveyed 
under  his  direction  are  numbered  consecutively. 
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Erroneous  Recital  in  Foreclosure  Judgment  as  to  county  in  which 
lands  are  situated  yields  to  particular  description  with  reference  to 
government  survey,  p.  291. 

Approved  in  White  v.  Rio  Grande  etc.  Ry.,  25  Utah,  367,  where  intes- 
tate was  injured  in  one  county  and  died  in  another,  action  for  injuries 
may  be  tried  in  any  county  where  defendant  waives  right  to  trial 
where  action  arose. 

Judgment  is  Attackable  collaterally  when  void  for  want  of  jurisdic- 
tion of  subject  matter,  p.  291. 

See  note  to  North  Pacific  etc.  Co.  v.  Thomas,  46  Am.  St.  Rep.  639, 
•on  general  subject. 

104  Cal.  293-301.    WAGNER  v.  WAGNER. 

Divorce. — Offer  to  fulfill  marriage  contract  must  be  made  in  good 
faith,  p.  295. 

Cited  in  McMullin  v.  McMullin,  123  Cal.  655,  on  point  that  this  good 
faith  is  question  of  fact. 

104  Cal.  302-309.  CHAPMAN  v.  HUGHES.  S.  C,  134  Cal.  651. 

Partnership  nuiy  be  dissolved  by  transfer  of  all  assets  to  one  mem* 
ber,  p.  305. 
See  note  to  Breaux  v.  Le  Blanc,  69  Am.  St.  Rep.  411. 

104  Cal.  310-312.    BLOOM  ▼.  HAZZARD. 

Agreement  Signed  and  Delivered  by  Promisor  and  acted  upon  by  both 
parties  is  sufficiently  executed,  p.  312. 

Approved  in  Gallagher  v.  Equitable  Gas  L.  Co.,  141  Cal.  706,  applying 
rule  where  gas  company's  agent  modified  contract  for  supply  of  gas  to 
plaintiff's  hotel  at  specified  rate  so  long  as  it  was  used  in  hotel  and 
company  filed  away  contract  and  acted  upon  it. 

104  Cal.,  313-318.     HUNT  v.  BRODERICE. 

"One-Xwelfth"  Act  does  not  apply  to  salaries  paid  special  counsel,  p. 
317. 

Cited  in  Mitchell  v.  Patterson,  120  Cal.  293,  but  holding  discussion 
unnecessary  in  that  case. 

General  Citation.— State  v.  Mason.  153  Mo.  56. 

104  Cal.  318  321.    JACOBS  ▼.  ELLIOTT. 

Juror's  Fees  are  allowable  only  for  actual  attendance,  p.  319. 

To  same  effect  in  Mason  v.  Culbert,  108  Cal.  249,  where  excused  after 
.enipanelment.    Cited  in  Hilton  v.  Curry,  124  Cal.  86,  construing  statutes 
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as  to  issuance  of  clerk's  certificate  to  jurors;  Birch  v.  Phelan,  127  Cal. 
50,  denying  right  of  jurors  in  criminal  case  to  compensation  in  San 
Francisco;  State  v.  Lamping,  25  Wash.  281,  denying  compensation  dur- 
ing continuance,  under  local  statutes. 

104  Gal.  326-334.    VISALIA  ETC.  CO.  ▼.  SIMS;  43  Am.  St.  Rep.  105. 

X^ease  of  plant  by  corporation  is  invalid  when  it  is  disabled  from 
performing  its  franchise  duties  thereby,  p.  330. 

To  same  effect  in  Garter  y.  Meuli,  122  Cal.  369,  but  sustaining  assign- 
ment of  toll  road  franchise  when  recognized  by  supervisors.  Approved 
in  Gallagher  v.  Equitable  Gas  L.  Co.,  141  Cal.  706,  upholding  contract  by 
which  gas  company  agreed  to  supply  gas  to  plaintiff's  hotel  at  specified 
rate  so  long  as  he  used  it  in  hotel. 

Corporations. — Contract  ultra  vires  cannot  be  enforced  when  against 
public  policy,  p.  333. 

Cited  in  Berka  v.  Woodward,  125  Cal.  127,  73  Am.  St.  Rep.  37,  on 
point  that  contract  is  void  when  founded  on  act  penalized  by  statute; 
Smith  V.  Sherman,  113  Iowa  609,  holding  stock  policy  not  enforceable 
when  issued  in  violation  of  law;  note  to  In  re  Assignment  etc.  Co.,  70 
Am.  St.  Rep.  170. 

104  Cal.  334-340.    RSCLAMATION  DISTRICT  v.  TURNER. 

Reclamation  Diatrict  is  quasi  public  corporation  and  organization  is 
not  attackable  collaterally,  p.  335. 

To  same  effect  in  Hamilton  v.  San  Diego,  108  Gal.  284,  applying  rule 
to  school  district.  Cited  in  People  v.  Irrigation  Dist.,  128  Cal.  485, 
noted  under  People  V.  La  Rue,  67  Cal.  530;  Reclamation  Dist.  v.  Mc- 
Cullah.  124  Cal.  181. 

Tmstees  of  reclamation  district  cannot  contract  with  it  in  reference 
to  sale  of  their  lands  to  it,  p.  339. 

Cited  in  Lower  etc.  Reclamation  Dist.  v.  McGullah,  124  Gal.  181,  noted 
under  San  Diego  v.  San  Diego  etc.  R.  R.  Co.,  44  Cal.  106. 

104  Gal.  340-343.    PORPHYRY  PAVING  CO.  v.  ANCKER. 

Street  As8e88ment.^Re8olution  of  intention  must  be  posted  and  pub- 
lished as  required  by  statute,  p.  342. 

Cited  in  Cal.  Imp.  Go.  v.  Reynolds,  123  Cal.  90,  but  holding  these 
properly  done. 

104   Gal.   344-346.    BAXTER   ▼.   HART. 

Partner  may  sue  alone  on  firm  contract  when  firm  have  agreed  that 
he  should  have  its  entire  benefit,  p.  346. 

Distinguished  in  Williams  v.  S.   P.   Co.,   110  Cal.   461,  allowing  re- 
covery by  one  of  firm  debt  where  nonjoinder  is  not  pleaded. 
Notes  Cal.  Rep.— 285. 
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104  Cal.  347-353.    BURCH  ▼.  COLOMBET. 

School  District  derives  its  powers  from  the  general  law,  p.  350. 

Cited  in  Denman  v.  Webster,  139  Cal.  461,  noted  under  Kennedy  ▼. 
Miller,  97  Cal.  429. 

General  Laws. — Legislature  may  make  classification  if  not  arbitrary, 
p.  351. 

Cited  in  Krause  v.  Durbrow,  127  Cal.  684.  noted  under  Pasadena  ▼. 
Stimson,  91  Cal.  238. 

104  Cal.  354-363.    FEALEY  v.  FEALEY;  43  Am.  St.  Rep.  111. 

Homestead  Decree  will  not  be  vacated  in  equity  because  obtained  on 
perjured  evidence,  p.  358. 

Sr-  Langdon  v.  Blackburn,  109  Cal.  26;  Hanley  v.  Hanley,  114  Cal. 
693,  ii:)4,  cited  under  In  re  Griffith,  84  Cal.  113.  Cited  in  Mulcahey  v. 
Dow,  131  Cal.  75,  noted  under  Pico  v.  Cohen.  91  Cal.  129;  Silva  v.  San- 
tos, 138  Cal.  542,  noted  under  Dean  v.  Superior  Court,  63  Cal.  473.  Note 
citations:  JJttle  Rock  etc.  Co.  v.  Wells,  54  Am.  St.  Rep.  223,  on  general 
subject. 

Homestead  Decree  vests  title  in  survivor,  p.  360. 
Cited  in  Estate  of  Huelsman,  127  Cal.  276,  noted  under  In  re  Moore, 
96  Cal.  522, 

Order  Setting  Apart  Probate  Homestead  is  conclusive  determination 
of  question  of  separate  or  community  property,  p.  359. 

Approved  in  Otto  v.  Ix>ng,  144  Cal.  147,  where  pleadings  in  action  to 
quiet  title  did  not  make  direct  attack  on  adjudication  for  probate 
homestead,  it  cannot  be  collaterally  attacked  by  showing  that  dei-eased 
in  lifetime  made  declaration  of  homestead  which  he  never  abandoned. 

104  Cal.  363-308.     PEOPLE  v.  LANG. 

Instructions  on  Facts. — Instructions  as  to  credibility  of  defendant 
criticised,  p.  367. 

Cited  in  People  v.  Hitchcock,  104  Cal.  486.  sustaining  instruction;  and 
see  People  v.  Anderson,  105  Cal.  35.  and  People  v.  Van  Ewan,  111  Cal. 
151,  cited  under  People  v.  Murray,  86  Cal.  31. 

104  Cal.  369.    CHURCHILL  v.  BAUMANN. 

Jury  Trial  cannot  be  claimed  in  action  for  injunction,  although 
coupled  with  prayer  for  damages  for  past  trespass,  p.  372. 

Cited  in  Churchill  v.  Louie,  135  Cal.  612,  noted  under  McLaughlin  T. 
Del  Re,  64  Cal.  472. 

104  Cal.  390-394.    JOHNSTON  v.  BOARD.    S.  C.    See  129  Cal.  404. 
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104  Cal.  395-400.    WATKIWS  ▼.  WILHOIT. 

Recording  of  Instrument  duly  acknowledged  is  complete  upon  its 
deposit  in  recorder's  office  for  record,  p.  400. 

To  same  effect  in  Edwards  v.  Grand.  121  Cal.  256,  holding  mortgage- 
recorded  before  declaration  of  homestead  filed  for  record;  Cady  v.. 
rurser,  131  Cal.  555,  82  Am.  St.  Rep.  393,  noted  under  Chamberlain  v. 
Bell,  7  Cal.  292. 

104  Cal.  402407.    SHAIN  v.  SRESOVICa 

Mistake. — ^Means  of  Knowledge  is  equivalent  to  knowledge  as  re- 
gards uar  of  statute  of  limitations,  p.  4U5. 

To  same  effect  in  Tynan  v.  Kerns,  119  Cal.  451,  applying  rule  to  frauds 
in  question  of  notice  to  creditors  of  estate.  Approved  in  Gallagher  v. 
Equitable  Gas  L.  Co.,  141  Cal.  705,  applying  rule  where  agent  of  gas 
company  modified  contract  for  gas  supply  at  specified  rate. 

Statute  of  Limitations. — Theory  and  purpose  of,  stated,  p.  406. 
Cited  in  Nichols  v.  Randall,  136  Cal.  432,  on  point  that  statute  haii. 
become  rule  of  property  and  is  favored. 

104  Cal.  407-415.    WICKERSHAM  v.  JOHNSTON;  43  Am.  St.  Rep.  118: 

In  absence  of  evidence  as  to  foreign  law  it  is  presumed  to  be  same- 
as  local  law.  p.  411. 

Approved  in  Murphy  v.  Murphy,  145  Cal.  484,  in  action  on  judgment 
of  Queen's  Bench  division,  it  is  presumed  that  English  law  as  to  in- 
terest on  judgments  is  same  as  here  in  absence  of  evidence  to  contrary. 

Sale  by  Executor  can  be  made  only  under  and  by  order  of  probate 
court,  p.  412. 

To  same  effect  in  Rankin  v.  Newman,  114  Cal.  660  (concurring  opin- 
ion), stating  difference  as  to  common  law  authority.  Cited  in  Bovanl 
V.  Dickenson,  131  Cal.  164..  as  to  assignment  of  note  by  foreign 
executrix. 

Evidence. — Order  of  foreign  court  is  not  admissible  in  se  unless  judpr- 
ment  roll  produced,  p.  414. 

Distinguished  in  Sinnnons  v.  Threshour,  118  Cal.  101,  102.  holding 
judgment  book  sufficient  when  judgment  contains  recitals  showing; 
jurisdiction. 

104  Ckl.  415-418.    PEOPLE  ▼.  PORTER. 

Proof  of  Perjury  is  insufficient  when  composed  of  circumstances  alone* 
without  positive  testimony  of  witness,  p.  417. 

To  same  effect  in  People  v.  Maxwell,  118  Cal.  51,  reversing  conviction; 
in  case  of  false  oath  to  schedules  m  insolvency. 
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104  Cal.  418-419.    PEOPLE  ▼.  JOHNSON. 

Jury  TriaL — ^Irregularities  in  impanelment  are  waived  unless  attacked 
at  trial,  p.  419. 

Cited  in  People  ▼.  Hawkins,  127  Cal.  374,  applying  rule  to  objection 
that  trial  was  not  had  within  statutory  time. 

104  Cal.  420-428.    SAN  FRANCISCO  BREWERIES  ▼.  SCHURTZ. 

Mortgage — Foreclosure. — Complaint  may  allege  that  defendant  has  in- 
terest in  property  subsequent  and  subject  to  mortgage  lien,  p.  426. 

To  same  effect  in  Blair  v.  Silver  Peak  Mines,  84  Fed.  Rep.  738,  deny- 
ing right  of  such  defendant  to  plead  statute  of  limitations. 

Fixtures  attached  by  lessee  pass  under  mortgage  of  the  leasehold 
estate,  p.  427. 

Cited  in  Commercial  Bank  v.  Pritchard,  126  Cal.  606,  noted  under  Mc- 
Nally  V.  Connolly,  70  Cal.  3;  Wadman  v.  Burke,  147  Cal.  364,  lessee  for 
years  who  during  term  of  lease  has  annexed  trade  fixtures  to  realty  and 
who  has  accepted  new  lease  which  is  silent  as  to  fixtures,  may  be 
enjoined  from  removing  them  at  end  of  new  term. 

104  Cal.  429-432.    IN  RE  KENNEDY. 

Impeachment  of  Witness  by  previous  statements  cannot  be  made  by 
party  calling  him.  p.  431. 

To  same  effert  in  Hyde  v.  Buckner,  108  Cal.  526,  holding  admission 
of  such  evidence  prejudicial  error.  Approved  in  People  v.  Creeks,  141 
Cal.  532,  where  witness  called  by  party  has  not  given  testimony  against 
him,  but  has  merely  failed  to  testify  to  all  that  was  expected,  he  cannot 
be  impeached  by  prior  statements. 

104  Cal.  432-437.    IN  RE  DOBBEL;  43  Am.  St.  Rep.   123.    S.  C.  see 
CROWE  V.  DOBBEL,  105  Cal.  353. 

Heir. — Husband  is  heir  of  his  wife,  p.  436. 

Cited  in  Hochstein  v.  Berghauser,  123  Cal.  688,  so  construing  deed 
limited  to  heirs  of  grantor's  children. 

Life  Insurance. — ^Beneficiary  has  vested  interest  at  time  of  execution 
of  policy,  p.  435. 

Cited  in  Jackaon  Bank  v.  Williams,  77  Miss.  403,  78  Am.  St.  Rep.  631, 
noted  under  Griffith  v.  New  York  etc.  Ins.  Co.,  101  Cal.  627. 

104  Cal.  437-440.  COOPER  v.  MONTEREY  COUNTY. 

Dedication  by  User.— Finding  that  land  "is  a  public  highway"  is  In- 
cnfficient,  p.  438. 

Cited  in  Niles  v.  City  of  Los  Angeles,  126  CaL  578,  as  to  finding  of 
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travel  and  use  of  highway;  Ck)lumbia  etc.  R.  R.  v.  Seattle,  33  Wash. 
522.  where  railroad  constructed  and  maintained  planking  on  its  lands 
adjoining  tracks,  and  maintained  roadway  to  its  wharf,  user  thereof 
by  public  for  twenty  years  to  gain  access  to  tracks  and  wharf  did  not 
establish  public  street  by  adverse  usage.  Distinguished  in  Hartley  v. 
Vermillion,  141  Cal.  349,  where  public  traveled  over  road  without  asking 
or  receiving  any  permission  or  objection  from  anyone  for  period  beyond 
time  required  by  law  to  bar  right  of  action,  there  is  an  implied  dedi- 
cation; Schwerdtle  v.  Placer,  108  Cal.  596,  sustaining  finding  when 
fact  of  adverse  user  is  expressly  stated.  Note  citations:  Whitesides  v. 
Green,  57  Am.  St.  Rep.  758,  765.  on  highways  by  user,  citing  case  on 
several  points. 

104  Cal.  440-443.    PEOPLE  v.  TUCKER. 

Larceny. — ^Evidence  of  another  crime  is  admissible  when  tending  to 
prove  any  fact  relevant  to  charge  on  trial,  p.  443. 

To  same  effect  in  People  v.  Sanders,  114  Cal.  230,  admitting  such 
evidence  and  stating  general  rules  therefor.  Cited  in  State  v.  Savage, 
36  Or.  205,  admitting  similar  evidence  in  larceny  case. 

104  Cal.  443-450.    TUTTLE  v.  BLOCK. 

Tax  Deed. — ^Limitation  of  time  for  making  of,  by  amendment  of 
statute,  does  not  impair  obligation  of  contract,  p.  448. 

To  same  effect  in  Russ  v.  Crichton,  117  Cal.  699,  construing  section 
3788,  Political  Code,  and  holding  it  inapplicable  when  sale  made  to 
state. 

104  Cal.  451-464.    GATES  v.  LINDLEY. 
Tax  Sale.— Owners  cannot  fortify  his  title  by  purchase  at,  p.  453. 
See  note  to  Cone  v.  Wood,  75  Am.  St.  Rep.  248. 

104  Cal.  455-463.    BELSER  ▼.  HOFFSCHNEIDER. 

Street  Assessment — ^Appeal.— Form  «€  held  sufficient,  p.  459. 

Cited  in  Girvin  v.  Simon,  127  Cal.  494,  noted  under  Barber  v.  San 
Francisco,  42  Cal.  630;  Creed  v.  McComb,  146  Cal.  453,  written  protest 
filed  with  clerk  of  council  against  acceptance  of  street  work,  "for  the 
reason  that  said  work  has  not  been  performed  according  to  the  specifica- 
tions and  terms  of  said  contract,"  is  sufficient  as  appeal  from  action  of 
street  superintendent  in  accepting  work  and  issuing  assessment  war- 
rant. 

Street  Assessment — ^Appeal. — Action  of  council  on  is  judicial,  p.  460. 

Cited  in  Lambert  v.  Bates,  137  Cal.  678,  holding  decision  under  section 
11  of  street  improvement  act,  final  and  conclusive. 
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Action  of  City  Council  in  Matter  of  Appeal  in  street  assessment  mat- 
ter, cannot  be  vacated,  p.  461. 

Approved  in  Holtum  v.  Greif,  144  Cal.  625,  where  plaintiff  was  about 
"to  appeal  from  order  for  new  trial  conditioned  on  payment  of  costs, 
and  refused  tender  of  money  on  that  ground,  removal  of  condition  by 
court  did  not  entitle  defendant  absolutely  to  new  trial;  Pacific  Electric 
do.  V.  City  of  Los  Angeles,  118  Fed.  756,  under  California  statute  of 
1901,  where  accepted  bidder  for  franchise  failed  to  deposit  amount  of 
bid,  council  could  not  accept  oral  bid  thereafter  made. 

104  Cal.  464-468.     FARWELL  v.  MURRAY. 

Complaint  in  Assumpsit  for  goods  sold  may  be  in  form  of  common 
count  and  need  not  state  items,  p.  466. 

To  same  effect  in  Pleasant  v.  Samuels,  114  Cal.  37,  38,  sustaining 
similar  complaint  for  moneys  paid  out  for  defendant. 

Jury  Trial  can  be  waived  only  as  specified  in  statute,  p.  466. 

Cited  in  State  v.  Cherry,  22  Utah,  5,  noted  under  Hellman  v.  Mc- 
Williams,  70  Cal.  449. 

104  Cal.  468  472.    YOCCO  ▼.  CONROY. 

Riparian  Right. — Grant  of  use  of  water  of  stream  deprives  grantor 
pro  tanto  of  his  riparian  right  to  divert  or  use  it  to  such  grantee's 
detriment,  p.  471. 

To  same  effect  in  Gould  v.  Eaton,  117  Cal.  543,  but  holding  inferior 
owner  not  affected  by  such  contract;  Walker  v.  Livingston,  137  Cal. 
403,  on  point  that  riparian  owner  may  by  his  grant  reserve  a  right  to 
the  use  of  riparian  water. 

104  Cal.  473-481.    SAVINGS  BANK  ▼.  BURNS. 

Complaint  on  Mortgage  is  sufficient  when  note  and  mortgage  at- 
tacked as  exhibit,  p.  477. 

To  same  effect  in  Consolidated  Nat.  Bank  v.  Hayes,  112  Cal.  79, 
4ipplying  rule  to  probate  claim  on  mortgage. 

Savings  Bank  may  foreclose  mortgage  executed  by  its  president  to 
secure  its  loan  to  him,  p.  479. 

Cited  in  Brittan  v.  Oakland  Bank,  124  Cal.  291,  71  Am.  St.  Rep.  291, 
as  to  loan  to  director  secured  by  pledge. 

104  Cal.  487-493.    PEOPLE  ▼.  DODGE. 

Vacation  of  Judgment  by  motion  when  voidable  can  be  made  only 
within  six  months,  p.  493. 

Cited  in  Waller  v.  Weston,  126  Cal.  203,  noted  under  Norton  T% 
JLtchison  etc.  R.  R.  Co.,  97  Cal.  388.    See  note  90  Am.  St.  Rep.  660. 
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104  Cal.  494-497.  WICKERSHAM  v.  COMERFORD. 

Vacation  of  Judgment. — Equity  will  not  grant  when  application  based 
on  mere  error  committed  in  its  rendition,  p.  497. 

Cited  in  Mulcahey  v.  Dow,  l^l  Cal.  75-78,  noted  under  Pico  v.  Gohn, 
91  Cal.  129.     See  note  54  Am.  St.  Rep.  230. 

104  Cal.  497-502.    GAROUTTE  ▼.  HALEY. 

Execution. — Mandamus  will  lie  to  compel  clerk  to  issue,  p.  502. 

See  note  to  State  v.  Cone^  74  Am.  St.  Rep.  152,  153;  distinguished  in 
State  V.  Wright,  26  Mont.  542,  mandamus  does  not  lie  to  compel  clerk 
of  district  court  to  issue  alias  order  of  sale  under  foreclosure. 

Motion  for  New  Trial  granted  conditionally  will  be  considered  denied 
when  condition  not  complied  with,  p.  502. 

To  same  effect  in  Garoutte  v.  Williamson,  108  Cal.  138;  Brown  ▼. 
Cline,  109  Cal.  159,  denying  right  of  trial  court  thereafter  to  grant 
new  trial  unconditionally.  Approved  in  Holtum  v.  Grief,  144  Cal.  524, 
525,  527,  where  plaintiff  was  about  to  appeal  from  order  for  new  trial 
conditioned  on  payment  of  costs,  and  refused  tender  of  money  on  that 
ground,  removal  of  condition  by  court  did  not  entitle  defendant 
absolutely  to  new  trial. 

Court  of  General  Jurisdiction  has  right  to  amend  its  records  so  that 
they  will  speak  the  truth,  p.  500. 

Approved  in  Holtum  v.  Grief,  144  Cal.  525,  mandamus  lies  to  compel 
clerk  to  issue  execution  upon  judgment. 

104  Cal.  502-506.    KNOX  ▼.  MOSES. 

Fraudnlent  Conveyance. — Gift  from  husband  to  wife  is  valid,  when 
without  actual  intent  to  defraud,  p.  505. 

To  same  effect  in  Emmons  v.  Barton,  109  Cal.  671,  as  to  similar 
conveyance  and  holding  such  intent  not  proved.  Cited  in  White  v. 
Besse,  146  Cal.  226,  following  rule;  Wolters  v.  Rossi,  126  Cal.  653,  noted 
under  Judson  v.  Lyford,  84  Cal.  506. 

104  Cal.  506-510.    BUTTERWORTH  v.  LEVY. 

Mechanic's  Lien. — Contract  is  void  where  plans  and  specifications 
not  filed  if  essential  part  thereof,  p.  609. 

To  same  effect  in  Wood  v.  Transit  Co.,  107  Cal.  604,  and  Joost 
V.  Sullivan,  111  Cal.  294,  cited  under  Willamette  etc.  Co.  y.  College  Co., 
^  Cal.  236. 

104  Gal.  616-524.    DERBY  y.  CITY  OF  MODESTO. 
Xvnicipal  Bonds.— Publication  of  Ordinance  ''for  two  weeks"  is  suf- 
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ficiently  complied  with  when  published  from  sixth  to  nineteenth  in- 
elusive,  election  being  had  on  twentieth,  p.  521. 

To  same  effect  in  Aiintzer  v.  Schilling,  117  Cal.  364,  where  published 
from  June  27  to  July  25,  under  thirty-day  requirement,  election  being 
had  on  July  27.  Cited  in  Bellmer  y.  Blessington,  136  Cal.  5,  noted  under 
Misch  y.  Mayhew,  51  Cal.  514;  and  see  note  to  State  v.  Michel,  78  Am. 
St.  Rep.  385. 

Municipal  Bonds. — Interest  may  be  made  payable  semi-annually,  in 
discretion  of  trustees,  p.  523. 

Approved  in  Mill  Valley  v.  House,  142  Cal.  701,  upholding  election  for 
town  bonds  under  ordinance  containing  several  propositions.  Dis- 
tinguished in  Skinner  v.  Santa  Rosa^  107  Cal.  476,  denying  right  of 
trustees  to  insert  terms  of  payment  of  interest,  dififering  from  those 
submitted  at  bond  election.  Note  citations:  Jones  v.  Camden,  51  Am. 
St.  Rep.  851,  on  general  subject,  citing  case  as  to  denomination  of 
bonds. 

Changing  Number  and  Denomination  of  Bonds,  voted  held  immaterial, 
pp.  522,  523. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  393,  upholding  bond  is- 
sue where  same  number  of  bonds  of  all  denominations  appears  in  or- 
dinance providing  for  election  and  subsequent  ordinance  for  issuance 
and  sale,  though  denominations  were,  in  some  instances,  changed  in 
latter. 

Directions  of  Statutes  Which  are  not  of  Essence  and  failure  to  obey 
which  works  no  prejudice,  are  directory,  p.  523. 

Approved  in  Earl  v.  Bowen,  146  Cal.  764,  where  there  was  compliance 
with  requirement  of  charter  that  contract  have  approval  of  city  attor- 
ney indorsed  upon  it  before  approval  by  council  fact  that  it  was  signed 
by  clerk  under  their  authority  for  his  signature,  before  their  approval 
was  immaterial;  Parkinson  v.  Seattle  School  Dist.,  28  Wash.  345,  fail- 
ure of  treasurer  in  notice  of  bonds  to  require  bidders  to  name  rate  at 
which  they  will  purchase  bonds  does  not  affect  validity  of  county  bonda 
issued  under  Laws  of  1897,  page  402. 

104  Cal.  524-532.    £X  PARTE  COHEN;  43  Am.  St.  Rep.  127. 

Witness. — ^Immunity  under  privity  of  election  law  extends  to  of- 
fense on  trial  and  any  other  like  offense  with  which  witness  chargeable^ 
p.  531. 

To  same  effect  in  People  v.  Steinberg,  111  Cal.  8,  holding  testimony 
not  included  thereunder  when  not  relating  to  any  offense;  Bradley  v. 
Clark,  133  Cal.  207,  holding  witness  protected  by  the  act  as  to  answers 
tending  to  criminate  or  degrade  him;  Rebstock  v.  Superior  Court,  146 
Cal.  314,  315,  prohibition  does  not  lie  to  prevent  prosecution  under  in- 
dictment for  refusal  of  primary  election  officer  to  do  his  duty,  because 
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defendant  is  exempt  from  prosecution  under  Penal  Code  section  64,  for 
having  been  witness  for  prosecution;  Brown  v.  Walker,  161  U.  S.  603, 
construing  27  Stats.  443,  and  a£Srming  S.  C.  70  Fed.  Rep.  50;  In  re  Na- 
tional Guard,  71  Vt.  499. 

104  Cal.  532-541.    ALBZAlfDSR  ▼.  CENTRAL  ETC.  CO. 

Appeal. — Order  Overmling  Demurrer  for  ambiguity  will  not  be  re- 
versed when  defendant  not  prejudiced  thereby,  p.  537. 

To  same  effect  in  Jager  v.  Bridge  Co.,  104  Cal.  545,  as  to  demurrer 
for  uncertainty.  Cited  in  Hawley  etc.  Co.  v.  Brownstone,  123  Cal.  646, 
647,  noted  under  Salmon  v.  Wilson,  41  Cal.  596;  Holland  v.  McDade, 
125  Cal.  357,  as  to  demurrer  for  uncertainty;  Proctor  y.  Southern  Cal. 
Railway  Co.,  130  Cal.  25,  as  to  demurrer  and  motion  to  strike  out; 
Foerst  v.  Kelso,.  131  Cal.  378,  but  ruling  aliter  where  defendant  preju- 
diced by  the  order;  Contreras  v.  Merck,  131  Cal.  214,  as  to  demurrer 
for  ambiguity,  uncertainty  and  unintelligibility ;  Peters  v.  McKay,  136 
Cal.  75,  sustaining  complaint  alleging  negligence;  Rooney  v.  Gray  Bros. 
145  Cal.  758,  applying  rule  where  demurrer  to  complaint  in  action  to 
enjoin  blasting  and  for  damages  for  injuries  sustained  thereby,  was 
overruled. 

Master  is  Liable  for  failure  to  keep  machinery  in  proper  repair,  p. 
539. 

To  same  effect  in  Jager  v.  Bridge  Co.,  104  Cal.  546,  holding  him  liable 
under  facts  stated. 

Negligence. — ^Reasonable  Care  is  question  of  fact  under  all  circum- 
stances of  case,  p.  539. 

To  same  effect  in  Paoheco  v.  Judson  etc.  Co.,  113  Cal.  546,  holdings 
nonsuit  improperly  granted. 

It  is  Master's  Duty  to  Provide  Platform  suitable  for  purpose  intend- 
ed, and  to  exercise  care  in  its  inspection  after  construction,  p.  539. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  309,  upholding  in- 
struction that  duty  of  master  to  inspect  appliances  is  continuous. 

104  Cal.  542-546.    JAGER  v.  CALIFORNIA  BRIDGE  CO. 

AppeaL — Order  Overruling  Demurrer  for  uncertainty  is  not  reversible 
error  unless  prejudicial  to  defendant,  p.  544. 

Cited  in  Contreras  v.  Merck,  131  Cal.  214,  noted  under  Alexander  v. 
Central  etc.  Co.,  104  Cal.  532. 

Master  Mutt  Maintain  Appliance  in  safe  and  suitable  condition,  p. 
546. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  309,  upholding  in- 
struction that  duty  of  master  to  inspect  appliances  is  continuous. 
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104  Cal.  547-553.    VON  SCHMIDT  v.  VON  SCHIOBT. 

Appeal. — Second  Judgment  will  be  presumed  regularly  entered  unless 
record  overcomes  presumption,  p.  650. 

Cited  in  Hawley  v.  Gray  etc.  Co.,  127  Cal.  502,  and  Galvin  v.  Palmer, 
134  Cal.  428,  noted  under  Paige  v.  Roeding,  96  Cal.  388;  Rooney  v. 
Gray  Bros.,  145  Cal.  769,  change  in  order  for  judgment  without  setting 
«8ide  or  modifying  first  order  is  not  available  on  judgment-roll  alone 
in  absence  of  bill  of  exceptions  to  such  change. 

104  Cal.  554-569.    ESTATE  OF  MURPHT. 

Probate  of  Wills  is  Conclusive  as  to  its  due  execution,  p.  567. 

Approved  in  Estate  of  Pforr,  144  Cal.  125,  instrument  testamentary 
in  character  cannot  be  denied  probate  because  some  of  its  provisions 
are  void. 

On  application  to  admit  will  to  probate  court  will  not  construe  in- 
strument, p.  567. 

Approved  in  Estate  of  Fay,  145  Cal.  87,  beneficiaries  under  trust 
created  by  will  may  appeal  from  order  refusing  it  probate  and  validity 
of  trust  clause  as  to  them  will  not  be  determined  on  such  appeal. 

104  Cal.  570-593.    IN  RE  GARCELON.    S.  C.  see  PRESIDENT  y.  MER- 
RITT,  76  Fed.  Rep.  at  511;  43  Am.  St.  Rep.  134. 

Answer. — Instruments  set  up  in  may  be  attacked  for  fraud  although 
genuineness,  et  cetera,  admitted  by  failure  to  file  aflldavit,  p.  581. 

To  same  effect  in  Moore  v.  Copp,  119  Cal.  432,  433,  holding  replica- 
tion not  necessary  therefor;  Myers  v.  Sierra  etc.  Assn.,  122  Cal.  675, 
but  holding  failure  to  allow  filing  of  such  affidavit  at  trial  not  preju- 
dicial error  under  facts  stated. 

Will. — Right  to  Contest  may  be  waived  by  relinquishment  of  heir- 
ship, p.  582. 

To  same  effect  in  In  re  Davis,  106  Cal.  456  (but  see  459),  holding  wife 
<ieprived  of  right  to  administration  by  relinquishment  of  property  rights 
in  articles  of  separation.  Cited  in  Wells  etc.  Co.  v.  Enright,  127  Cal. 
€73,  discussing  "public  policy"  as  to  contracts;  Estate  of  Wickersham, 
138  Cal.  361,  but  holding  such  relinquishment  not  to  operate  in  law  as 
a  present  assignment;  Daniels  v.  Benedict,  97  Fed.  378,  enforcing  waiver 
of  right  to  husband's  property  in  separation  agreement;  note  to 
Fletcher  v.  American  etc.  Co..  78  Am.  St.  Rep.  173.  Note  citations: 
McCall  V.  Hampton,  56  Am.  St.  Rep.  353,  on  general  subject,  and  342, 
■344,  346,  on  other  points  of  main  case. 

Jurisdiction  to  Enforce  Transfer  of  expectancy  of  heir,  p.  584. 

Approved  in  Estate  of  Ryder,  141  Cal.  370,  probate  court  has  no  juris- 
•diction  to  determine  right  of  grantee  of  heir-apparent  under  deed  made 
prior  to  death  of  decedent. 
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104  Cal.  594-595.     BALDWIN  v.  ZADI6.     S.  C.  166  U.  S.  487,  where 
writ  of  error  dismissed. 

Sales  on  Margin. — Transaction  held  to  amount  to,  p.  694. 

Cited  in  Fox  v.  Hale  etc.  Co.^  108  Cal.  385,  as  case  construing  con- 
stitutional provision;  Still  well  v.  Cutler,  146  Cal.  660,  permitting  re- 
cov'ery  of  amounts  paid  to  broker  for  stocks  purchased  on  margin. 

Margin  Sales. — Interest  is  not  recoverable  in  action  against  broker, 
p.  694. 

(  ited  in  Parker  v.  Otis,  130  Cal.  352,  333,  citing  case  also  on  point 
that  action  does  not  lie  until  after  demand  and  refusal. 

104  Cal.  596-601.    KULLMAN  v.  SIMMENS.    Cited  in  Fox  v.  Hale  etc. 
Co.,  108  Cal.  386,  to  same  point  as  last  case. 

Margin  Sales. — Contract  is  void  unless  dealings  were  bona  fide  pur- 
^chase  and  sale,  p.  699. 

Cited  in  Maurer  v.  King,  127  Cal.  118,  and  Parker  v.  Otis,  130  Cal. 
329,  330,  noted  under  Cashman  v.  Root,  89  Cal.  373;  Stillwell  v.  Cutler, 
146  Cal.  660.  permitting  recovery  of  amounts  paid  to  broker  for  stocks 
purchased  on  margin. 

104  Cal.  602-608.    DUPPY  v.  DUPPY. 

Venae. — Real  Action  may  be  tried  elsewhere  if  commenced  in  proper 
county,  p.  604. 

Cited  in  Staacke  v.  Bell,  125  Cal.  314,  noted  under  Hancock  v.  Burton, 
i61  Cal.  70. 

Appeal — ^Evidence. — Error  in  admission  is  harmless  when  similar  evi- 
dence afterward  introduced  without  objection,  p.  605. 

To  same  effect  in  People  v.  Sehom,  116  Cal.  510.  under  similar  cir- 
cumstances. Cited  in  Pacific  Inv.  Co.  v.  Ross,  131  Cal.  10,  applying  rule 
io  sustaining  of  demurrer  to  answer  to  cross-complaint  when  deemed 
controverted  by  law. 

104  Cal.  608-616.     PEOPLE  ▼.  BIDLEMAN. 

Bmbexzlement. — ^Evidence  of  another  embezzlement  is  admissible 
when  tending  to  show  intent  of  appropriation  complained  of,  p.  613. 

To  lame  effect  in  People  v.  Ebanks,  117  Cal.  664,  and  People  v.  Wil- 
son, 117  Cal.  692,  cited  under  People  v.  Walters,  98  Cal.  138.  Cited  in 
People  V.  Ward,  134  Cal.  304,  on  point  that  proof  of  demand  is  not 
necessary  when  fraudulent  conversion  has  been  shown. 

104  Cal.  623-626.    IN  RE  DONOVAN. 

Administration. — ^Residence  of  applicant  is  not  sufficient  unless  bona 
fide  and  former  domicile  abandoned,  p.  626. 
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To  same  effect  in  Estate  of  Weed,  120  Gal.  640,  holding  such  residence 
not  acquired,  under  facts  stated.  Cited  in  Estate  of  Newman,  124  Cal. 
693,  sustaining  finding  of  residence  in  California;  Harding  y.  Harding, 
140  Cal.  691,  in  action  for  divorce,  where  wife's  desertion  was  alleged  to 
have  occurred  in  another  state,  findings  based  on  conflicting  evidence 
as  to  desertion  and  bona  fides  of  husband's  residence  will  not  be  dis- 
turbed. 

104  Cal.  626-630.    BJORMAN  ▼.  FORT  BRAGG  REDWOOD  CO. 

Fellow-servant. — ^Burden  is  on  defendant  to  prove  that  accident  was 
caused  by  negligence  of.  p.  629. 

Cited  in  Layng  v.  Mt.  Shasta  etc.  Co.,  135  Cal.  143,  and  Peters  v.  Mc- 
Kay, 136  Cal.  76,  on  point  that  such  negligence  must  be  specially  plead- 
ed. 

104  Cal.  631.    PEOPLE  v.  LEHMANN. 

Marriage  held  not  established,  p.  633. 

Cited  in  Harron  v.  Harron,  128  Cal.  310,  noted  under  Sharon  v.  Sharon, 
79  Cal.  663. 

104  Cal.  642-649.    DARCY  v.  HAYOR. 

Special  Acts. — Classification  of  cities  must  not  be  arbitrary,  p.  645. 

To  same  effect  in  People  v.  Railroad  Co.,  105  Cal.  586;  Bloss  v. 
I^ewis,  109  Cal.  498,  499;  Marsh  v.  Supervisors,  111  Cal.  370;  Ex  parte 
Jentzsch,  112  Cal.  474;  Cullen  v.  Water  Co.,  113  Cal.  514,  SIS?  Rauer 
V.  Williams,  118  Cal.  406,  408;  In  re  Mitchell.  120  Cal.  394,  and  note  52 
Am.  St.  Rep.  716,  cited  under  Pasadena  v.  Stimson,  91  Cal.  238;  Ex 
parte  Giambonini,  117  Cal.  674.  575,  holding  act  special,  creating  police 
courts  in  cities  of  specified  population;  Slocum  v.  Irrigation  Co.  122 
Cal.  556,  ruling  similarly  as  to  act  granting  liens  to  corporate  em- 
ployees. Cited  in  Denman  v.  Broderick,  111  Cal.  104,  105,  holding  sec- 
tion 1075,  Political  Code,  unconstitutional;  Reclamation  Dist.  v.  McCul- 
lah,  124  Cal.  178;  Johnson  v.  Mining  Co.,  127  Cal.  17,  78  Am.  St.  Rep. 
29,  Krause  v.  Durbrow,  127  Cal.  684,  and  Pratt  v.  Browne.  135  Cal. 
652,  noted  under  Pasadena  v.  Stimson,  91  Cal.  238;  Vail  v.  San  Diego 
Co.,  126  Cal.  38,  noted  under  Cody  v.  Murphy,  89  Cal.  522;  City  of 
Tulare  v.  Hevren,  126  Cal.  232,  noted  under  Miller  v.  Kister,  68  Cal. 
142;  Skinner  v.  Garnett  etc.  Co.,  96  Fed.  742,  sustaining  statutes  of  18!)7» 
page  231;  dissenting  opinion  in  Bevcridge  v.  Lewis,  137  Cal.  630.  dis- 
cussing section  1248,  Code  of  Civil  Procedure;  Estate  of  Campbell.  143^ 
Cal.  625,  627,  upholding  amendment  of  1899  to  collateral  inheritance  tax 
law;  Ex  parte  Jackson,  143  Cal.  571,  upholding  amendment  of  1903 
to  municipal  incorporation  act;  Deyoe  v.  Superior  Ct.,  140  Cal.  481,  up- 
holding interlocutory  divorce  decree  act  of  1903;  State  v.  Standford.  24 
Utah  162,  holding  void  Revised  Statutes  of  1898,  section  1176,  as  amende 
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ed  in  1899,  providing  that  state  board  of  horticulture  shall  nominate  to 
county  commissioners  fruit  tree  inspectors. 

104  Cal.  649-655.     PEOPLE'S  ETC.  BANK  ▼.  SUPERIOR  COURT;  43 
Am.  St.  Rep.  147. 

Corporation. — ^Voting  by  Proxy  cannot  be  restricted  by  law,  p.  652. 

To  same  effect  in  Smith  v.  Railway  Co.,  115  Cal.  606,  56  Am.  St.  Rep. 
135,  discussing  nature  of  proxy  and  sustaining  pooling  agreement  where- 
by one  stockholder  was  to  cast  vote  for  associates.  Note  citations: 
Bloede  Co.  v.  Bloede,  57  Am.  St.  Rep.  384,  on  restrictions  on  stock  alien- 
ation. 

Corporations   cannot   adopt  by-laws    inconsistent   with   statutes,   p. 

Approved  in  Union  Savings  Bank  v.  Leiter,  145  Cal.  702,  by-law  of 
bank  forbidding  directors  to  levy  assessment  greater  than  thirty  per 
cent  of  capital  stock,  except  by  two-thirds  vote  of  stockholders,  is  void 
as  to  creditors  in  so  far  as  conflicfting  with  statute. 

Corporation  may  change  its  attorneys  at  pleasure  of  its  then  direct- 
ors, p.  654. 

Cited  in  Gage  v.  Atwater,  136  Cal.  172,  noted  under  People  v.  Norton, 
16  Cal.  436. 

104  Cal.  655-660.  .  LUNDT  v.  DSLHAS. 

OfiScers. — ^University  Regents  are  not  liable  for  negligence  of  their 
-corporation,  p.  659. 

See  note  to  Qreenberg  v.  Lumber  Co.,  48  Am.  St.  Rep.  924,  on  liabil- 
ity of  corporate  officers;  State  v.  Hocker,  63  Id.  190,  defining  officers 
and  citing  main  case  thereon. 

104  Cal.  661-664.     LAY  v.  PARSONS. 

Elections. — ^Ballots  must  be  marked  in  manner  prescribed  by  statute, 
p.  662. 

To  same  effect  in  People  v.  Sausalito,  106  Cal.  504,  rejecting  ballots 
marked  with  pencil  instead  of  prescribed  stamp;  Tebbe  v.  Smith,  108 
Cal.  108,  49  Am.  St.  Rep.  71,  but  sustaining  ballots  where  mark  placed 
between  name  of  candidate  and  party  designation;  Murphy  v.  City, 
119  Cal.  632,  applying  rule  to  bond  elections;  but  see  Dickerman  v. 
Gelsthorpe,  19  Mont.  258,  where  statement  held  dictum,  and  holding 
local  statute  not  mandatory.  Cited  in  Morris  v.  Board,  49  W.  Va.  258. 
construing  local  statutes  and  holding  them  mandatory.  Note  citations: 
Taylor  v.  Bleakley,  49  Am.  St.  Rep.  242,  243,  on  general  subject. 

Rulings  of  trial  court  in  counting  ballots  is  not  reviewable  unless  ex- 
ceptions thereto  reserved,  p.  663. 

Approved  in  McCarthy  v.  Wilson,  146  Cal.  325,  following  rule. 
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Election  Contests. — Record  on  Appeal  must  contain  either  original 
ballots,  duly  authenticated,  or  exact  fac  simile,  p.  663. 

To  same  effect  in  Jennings  v.  Brown,  109  Cal.  2:^2,  ordering  ballots  to 
be  certified  by  trial  court  for  presentation  on  appeal. 

Election  Contests.— Procedure  is  like  that  in  civil  actions,  p.  664. 
Cited  in  People  v.  Campbell,  138  Cal.  22,  on  point  that  objection  to 
ballot  cannot  be  first  raised  on  appeal. 

104  Cal.  664.     ST0UTENB0R0U6H  v.  BOARD  OF  EDUCATION. 

Appeal  Bond. — Cited  in  Mitchell  v.  Board,  137  Cal.  375,  as  instance 
of  case  where  bond  was  filed  on  appeal  by  such  board. 

104  Cal.  668-671.    HEINTZ  v.  COOPER. 

New  Trial  for  newly  discovered  evidence  is  in  discretion  of  court,  p. 
669. 

Cited  in  Oberlander  v.  Fixen,  120  Cal.  693,  and  Hausmann  v.  Railway 
Co.,  139  Cal.  175,  aflTirming  orders  granting  new  trial;  Blewett  v.  Miller^ 
131  Cal.  152,  but  holding  new  trial  improperly  denied. 

104  Cal.  672-676.    BROWN  v.  ROUSE.     S.  C.  125  Cal.  647. 

Agency. — ^Ratification  cannot  be,  unless  principal  had  full  know^ledge^ 
of  rights,  p.  676. 

To  same  eflfect  in  Smyth  v.  Lynch,  7  Colo.  App.  391,  holding  alleged 
principal  not  liable  under  facts  stated,  and  discussing  difference  between, 
ratification  and  estoppel  in  pais. 

104  Cal.  677-679.    FARNUM  v.  WARNER. 

Special  Act  does  not  include  act  relating  to  ofi&cial  salaries  in  coun- 
ties of  specified  class,  p.  679. 

Cited  in  Tulare  v.  May.  118  Cal.  306,  discussing  conflict  with  earlier 
cases,  and  ruling  similarly  as  to  act  there  discussed;  San  Francisco  v. 
Broderick,  125  Cal.  194,  but  hoMing  void  statutes  of  1880,  page  20,  and 
statutes  of  1891,  page  5,  as  local  and  special. 

104  Cal.  680-683.    MALONE  v.  BOSCH. 

Statutes. — Repeal  by  implication  is  not  favored,  p.  682. 

Cited  in  People  v.  Pacific  Imp.  Co.,  130  Cal.  447,  holding  prior  statute- 
not  so  repealed. 

Findings  are  necessary  on  all  material  issues,  p.  681. 

Cited  in  Beese  v.  Mining  Co.,  133  Cal.  288,  noted  under  Soto  v.  Irvine^ 
60  Cal.  436. 
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104  Oal.  684-689.    FERINE  ETC.  CO.  ▼.  QUACKENBUSH. 

Street  Assessments. — Contract  for  pavement  may  be  limited  to  bi- 
tuminous rock  by  supervisors,  p.  687. 

To  same  effect  in  State  v.  Board,  57  Kan.  274,  sustaining  bond  elec- 
tion for  bridge  built  after  a  particular  patent. 

104  Cal.  690-697.    CHAPMAN  v.  STATE;  43  Am.  St.  Rep.  158. 

State  is  not  Liable  for  negligence  of  officers  in  performance  of  official 
duties,  p.  693. 

To  same  effect  in  Melvin  v.  State.  121  Cal.  23,  holding  it  not  liable 
for  accident  caused  by  fall  of  seats  at  state  fair;  Denning  v.  State,  123 
Cal.  319-323,  holding  state  not  liable  for  injury  to  employee  of  board  of 
harbor  commissioners;  Moody  v.  State  Prison,  128  X.  C.  15. 

Action  Against  State. — Rejection  of  claim  by  board  of  examiners  is 
no  bar  to  action  thereon,  p.  696. 

See  note  to  Commissioners  v.  Heaston,  55  Am.  St.  Rep.  209,  on  claims 
against  municipalities. 
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106  QiL  1-9.    FELIZ  ▼.  FELIZ. 
Adverse  Posaession  by  Cotenant— InBtructioiiB  approved,  p.  4. 
See  note  to  Marshall  v.  Palmer,  50  Am.  St.  Rep.  844 

105  Cal.  12-14.    MAHAN  ▼.  WOOD. 

Judgment  will  not  be  reversed  where  there  is  substantial  conflict  in 
evidence,  p.  13. 

Approved  in  Estate  of  Gianelli,  146  CaL  142,  applying  rule  to  order 
«ettling  final  account  of  an  executrix. 

105  Gal.  15-20.    MACDONOUGH  v.  STARBIRD. 

Right  to  Remove  Trade  Fiztmes  exists  during  continuance  of  lease, 
p.  19. 

Approved  in  Young  v.  Consolidated  Imp.  Co.,  23  Utah,  592,  where  lease 
provided  that  tenant  could  remove  additional  improvements  put  in  by 
him,  and  it  was  agreed  that  lease  should  be  extended,  tenant  to  hold 
from  month  to  month,  tenant  could  remove  improvements;  Spencer  v. 
Commercial  Co.,  30  Wash.  529,  where  tenant  enters  into  new  lease  mak- 
ing no  mention  of  former  lease,  and  with  no  reservation  for  removal 
of  fixtures  placed  under  former  lease,  his  right  to  remove  them  is  pre- 
cluded. 

105  Gal.  20-31.    JORT  y.  SUPREME  COUNCIL;  45  Am.  St.  Rep.  17. 

Mutual  Benefit  Society  may  be  estopped  from  defeating  rights  of 
beneficiary  where  latter  has  vested  right,  p.  28. 

To  same  effect  in  Adams  v.  Grand  Lodge,  105  Cal.  325,  45  Am.  St. 
Rep.  48  (and  note,  50),  discussing  rights  as  between  conflicting  bene- 
ficiaries; Hoeft  V.  Supreme  Lodge,  113  Cal.  96,  but  holding  rule  inap- 
plicable where  no  vested  rights  existed.  Cited  in  Courtois  v.  Grand 
Lodge,  135  Cal.  557,  noted  under  McLaughlin  v.  McLaughlin,  104  Cal. 
177.  Distinguished  in  Cade  v.  Head  Camp.  27  Wash.  224,  fact  that 
member  of  benefit  society  procures  policy  in  which  wife  is  named  as 
beneficiary  and  gives  her  the  policy,  and  pays  dues  with  community 
funds,  deprives  husband  of  right  to  change  beneficiary.  Note  citations: 
Notes  Cal  Rep.— 286.         4561 
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Yore  V.  Booth,  62  Am.  St.  Rep.  84,  and  Lake  v.  Minnesota,  etc.  Assn.^ 
52  Id.  561,  563,  565,  567,  on  change  of  beneficiaries. 

Mutual  Benefit  Society. — Beneficiary  has  no  vested  right  till  death 
of  insured,  p.  28. 

Cited  in  Supreme  Council  v.  Gehrenbeck,  124  Cal.  44,  holding  that 
heirs  of  predeceased  beneficiary  do  not  succeed  to  any  part  of  policy. 

Same. — Insured  may  by  contract  with  society  agree  not  to  substitute 
another  beneficiary,  p.  29. 

Cited  in  Grimbley  v.  Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  23,  further 
holding  beneficiary  not  subject  to  decisions  of  the  society  as  to  va- 
lidity of  his  claim;  note  to  Independent  Foresters  v.  Keliher,  78  Am.  St. 
Rep.  792. 

General  Citation.— Clark  v.  Supreme  Council  Royal  Arcanum,  175 
Mass.  471. 

105  Gal.  32-36.    PEOPLE  ▼.  ANDERSON. 

Instructions  on  Facts. — Instruction  as  to  defendant's  credibility  sus- 
tained, but  criticised,  p.  35. 

Cited  in  People  v.  Van  Ewan,  111  Cal.  161,  but  holding  instructions 
there  given  to  be  erroneous. 

105  Cal.  36-41.    PEOPLE  y.  EPPIN6ER.     S.  C,  109  Cal.  296;  and  114 
Cal.  353. 

Forgery — ^Evidence. — City  directory  is  admissible  to  show  nonexistence 
of  person  whose  name  signed  to  forged  check,  p.  41. 

To  same  effect  in  People  v.  Laird,  118  Cal.  294,  admitting  directory 
and  great  register  therefor. 

Forgery. — ^Evidence  is  admissible  that  police  officer  could  not  find 
person  whose  name  was  forged,  p.  41. 

Cited  in  People  v.  Lee,  128  Cal.  333,  but  holding  sheriff's  return  of 
subpoena  inadmissible. 

Forgery  does  not  include  passing  of  fictitious  check  signed  by  non- 
existent person,  p.  38. 

(^ted  in  People  v.  Terrill,  133  Cal.  126,  defining  forgery  and  similar 
crimes;  People  v.  Chretien,  137  Cal.  453,  454,  sustaining  information 
under  section  470,  Penal  Code;  People  v.  Nishiyama,  135  Cal.  300,  sus- 
taining information  for  passing  fictitious  check. 

Forgery. — ^Evidence  that  alleged  signer  had  no  account  at  bank  on 
which  check  was  drawn  is  prima  facie  evidence  of  its  fictitious  char- 
acter, p.  41. 

Cited  in  Williams  v.  State,  126  Ala.  57,  admitting  similar  evidence. 
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106  Cal.  41-44.    LAWRENCE  NAT.  BANK  ▼.  KOWALSKY. 

Pleading. — General  Demurrer  will  be  overruled  where  complaint  only 
carelessly  drawn,  p.  44. 

To  same  effect  in  Sommer  v.  Coal  Co.,  89  Fed,  Rep.  60,  as  to  com- 
plaint based  on  master's  negligence.  Cited  in  Estate  of  Armstrong,  125 
Cal.  606,  on  point  that  mere  irregularities  in  pleading  cannot  be  first 
asserted  on  appeal. 

Appeal — Presumptions  on. — ^When  issue  is  made  by  pleadings  it  will 
be  presumed  that  it  was  litigated,  p.  44. 

Cited  in  Pacific  Inv.  Co.  v.  Ross,  131  Cal.  10,  noted  under  Blanc  v. 
Mining  Co.,  95  Cal.  524. 

Bill  of  Exchange  may  effect  equitable  assignment  when  so  intended, 
p.  43. 

Cited  in  Donohoe  etc.  v.  Southern  Pacific  Co.,  138  Cal.  187,  noted 
under  McEwen  v.  Johnson,  7  Cal.  258. 

105  Cal.  45-49.    LICHTENBERG  v.  McGYLNN. 

Action  on  Probate  Claim  can  be  maintained  only  for  matters  set  up 
in  claim,  p.  47. 

To  same  effect  in  McGrath  v.  Carroll,  110  Cal.  84,  as  to  action  to  en- 
force trust  when  claim  for  simple  money  demand.  Cited  in  Barthe  v. 
Rogers,  127  Cal.  54,  55,  and  Brooks  v.  Lawson,  136  Cal.  13,  denying 
right  of  recovery  because  of  variance;  Etchas  v.  Orena,  127  Cal.  594,  on 
point  that  bar  of  statute  of  limitations  cannot  be  avoided  by  assertion 
of  claim  not  presented;  Gallagher  v.  McGraw,  132  Cal.  602,  discussing 
jurisdiction  of  action  on  rejected  claim;  Estate  of  Dutard,  147  Cal. 
257,  where  facts  stated  in  claim  do  not  show  personal  liability,  an  action 
cannot  be  maintained  which  is  based  upon  personal  liability. 

105  Cal.  52-59.     GREEN  ▼.  BERGE;  45  Am.  St.  Rep.  25. 

Notice  of  Appeal  by  defendant  need  not  be  served  on  codefendant 
when  latter  could  not  be  affected  by  modification  of  judgment,  p. 
56. 

To  same  effect  in  Pacific  etc.  Co.  v.  Fisher,  106  Cal.  232,  but  holding 
service  necessary  under  facts  stated. 

Parties. — Coterminous  Owner  and  his  contractor  are  liable  jointly  for 
fall  of  adjacent  property  when  not  supporting  it  properly  on  excavation, 
p.  57. 

To  same  effect  in  De  Baker  v.  Railway  Co.,  106  Cal.  282,  46  Am.  St. 
Rep.  259,  applying  rule  to  damage  caused  by  negligent  oonstruction  of 
levee. 


105  Cal.  66-101  Notes  on  California  Reports.  4564 

106  Cal.  66-69.    PEOPLE  v.  BSOWN. 
Larceny. — ''Felonious  Intent"  defined,  p.  69. 

Cited  in  State  v.  Shepherd,  63  Kan.  547,  holding  instruction  thereon 
improperly  refused. 

105  Cal.  70-77.    WATSON  v.  EDWARDS. 

Mortgagee  may  Purchase  from  mortgagor  his  right  of  redemption 
if  done  bona  fide,  p.  75. 

To  same  effect  in  Bradbury  v.  Davenport,  114  Cal.  599,  55  Am.  St. 
Rep.  96  (and  note,  105,  106),  but  holding  void  an  agreement  made  before- 
hand renouncing  right  of  redemption;  and  see  S.  C.  120  Cal.  153,  154« 
155.  Cited  in  Garwood  v.  Wheaton,  128  Cal.  404,  noted  under  Farmer 
V.  Grose,  42  Cal.  169. 

105  CaL  77-84.    MULLIN  v.  CALIFORNIA  HORSESHOE  CO. 

Master  is  Liable  for  injury  from  defective  appliances  when  duty  to 
provide  these  was  delegated  to  another  employee,  p.  83. 

To  same  effect  in  Higgins  v.  Williams,  114  Cal.  182,  183,  holding 
master  liable  under  facts  stated,  and  Foley  v.  Horseshoe  Co.,  115  CaL 
194,  56  Am.  St.  Rep.  93,  Verdelli  v.  Gray's  Harbor  etc.  Co.,  115  Cal.  524, 
and  The  Pioneer,  78  Fed.  Rep.  608,  ruling  similarly;  but  see  Donnelly 
v.  Bridge  Co.,  117  Cal.  423,  holding  master  not  liable.  Cited  in  Tedford 
V.  Electric  Co.,  134  Cal.  80,  and  O'Connor  v.  Golden  Gate  etc.  Co.,  135 
Cal.  544,  noted  under  Ingerman  v.  Moore,  90  Cal.  410;  Dolan  v.  Sierra 
Ry.  Co.,  135  Cal.  439,  noted  under  Davis  v.  Southern  Pacific  Co.,  98  Cal. 
19;  Skelton  v.  Pac.  Lumber  Co.,  140  Cal.  512,  master  liable  for  death 
of  servant  caused  by  engineer  running  machinery  at  excessive  speed, 
when  engineer  was  acting  under  direct  orders  of  superintendent.  See 
note  76  Am.  St.  Rep.  596-598. 

Master  must  Furnish  servant  with  suitable  and  safe  place  for  work, 
p.  83. 

Cited  in  Grijalva  v.  Southern  Pacific  Co.,  137  Cal.  574,  sustaining  in- 
struction as  given;  Norfolk  Beet  Sugar  Co.  v.  Hight,  66  Neb.  168. 

105  Cal.  84-86.    SOUTHERN  PACIFIC  ETC.  CO.  v.  SUPERIOR  COURT. 

Appeal. — Notice  of  Intention  to  move  for  new  trial  is  not  part  of 
record  on,  p.  86. 

To  same  effect  in  Kahn  v.  Wilson,  120  Cal.  644,  and  Sprigg  v.  Barber, 
122  Cal.  576,  cited  under  Pico  v.  Cohn,  78  Cal.  384.  Cited  in  Nippert 
V.  Warneke,  128  Cal.  503,  noted  under  Pico  v.  Cohn,  78  C&l.  384. 

105  Cal.  96-101.    IN  RE  OGBURN. 

Homestead  Character  of  Premises  not  destroyed  by  fact  that  pait 
of  house  used  by  husband  to  work  in,  p.  98. 
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Approved  in  Estate  of  Levy,  141  Cal.  650,  entire  building  consisting 
of  three  flats,  upper  of  which  was  occupied  as  residence  by  decedent 
and  family,  may  be  set  apart  as  homestead. 

105  Cal.  102- 108.    HYDE  v.  BOYLE.    S.  C,  see  130  Cal.  484. 

105  Cal.  109-113.    MEWZIES  v.  WATSON. 

Appeal  is  Premature  if  taken  before  entry  of  judgment  in  judgment 
book,  p.  111. 

To  same  effect  in  Estate  of  Pearsons,  119  Cal.  28,  29,  as  to  appeal 
from  decree  of  distribution.  Cited  in  Estate  of  Scott,  124  Cal.  676, 
holding  parties  not  bound  by  stipulation  as  to  date  of  entry  when  in- 
correct. 

105  Cal.  114-118.    GOLDEN  GATE  ETC.  CO.  v.  SAHRBACHER. 

Mechanics'  Liens. — Payment  of  instalment  need  not  be  made  before 
completion  of  work  then  due,  p.  116. 

Distinguished  in  Denison  v.  Burrell,  119  Cal.  182,  holding  section 
1184  inapplicable  to  contract  for  less  than  one  thousand  dollars,  and  dis- 
cussing rights  of  materialmen  on  abandonment  of  such  contract. 

105  Cal.  118-123.    CUNNINGHAM   y.    KENNEDY;    45   Am.    St.  Rep. 

30. 

106  Cal.  124-126.    TURNER  v.  LUNING. 

Negotiable  Instrument.—Evidence  is  admissible,  in  action  on  note  sold 
for  much  less  than  face  value,  to  prove  other  similar  sales  by  defendant 
at  same  time,  p.  126. 

Cited  in  Zane  v.  De  Onativa,  139  Cal.  331,  discussing  admissibility  of 
evidence  of  similar  transactions. 

105  Cal.  126-130.    PEOPLE  v.  BAIRD. 

Appeal.— Admission  of  Evidence  will  not  be  reviewed  on  appeal,  when 
not  objected  to  below,  p.  129. 

To  same  effect  in  State  v.  Craemer,  12  Wash.  220,  as  to  evidence  of 
other  crime. 

105  Cal.  131-138.    DAVIS  v.  CALIFORNIA  STREET  ETC.  CO. 

Contributory  Negligence  is  question  of  law  when  facts  undisputed,  p. 
136. 

To  same  effect  in  Van  Praag  v.  Gale,  107  Cal.  445,  but  sustaining 
denial  of  nonsuit  when  conclusion  "open  to  debate";  McGraw  v.  J^umber 
Co.,  120  Oal.  580,  holding  nonsuit  improperly  denied.  Cited  in  Green 
T.  Southern  Pacific  Co.,  132  Cal.  258,  holding  nonsuit  improperly  denied. 
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105  Cal.  138-142.  •  HENNESSY  v.  NICOL. 

Motion  for  Change  of  Venue  in  divorce  case  cannot  be  refused  hearing 
until  after  prior  motion  for  alimony  decided,  p.  141. 

To  same  effect  in  Brady  v.  Times  etc.  Co.,  106  Cal.  61,  on  point  that 
court  cannot  allow  amendment  of  complaint  after  motion  made  and 
undisposed  of. 

Alimony. — Contempt  will  not  lie  for  noncompliance  with  order,  when 
not  served,  p.  142. 

To  same  effect  in  Larson  v.  Larson,  9  S.  Dak.  5,  construing  similar 
local  statutes.  Approved  in  State  v.  Downing,  40  Or.  325,  answer  may 
supply  omission  in  affidavit  filed  as  basis  for  contempt  proceeding  which 
fails  to  show  that  order  disobeyed  has  been  served. 

105  Cal.  143-148.    ZELLER  ▼.  JORDAN. 

Gift  Inter  Viyos  is  incomplete  without  immediate  transfer  of  title, 
and  donor's  relinquishment  of  control,  p.  148. 

To  same  effect  in  Ruiz  v.  Dow,  113  Cal.  496,  where  deed  of  gift 
delivered  to  third  person  for  wife's  benefit.  Cited  in  Oalkins  v.  Equit- 
able etc.  Assn.,  126  Cal.  535,  but  holding  gift  of  stock  established,  and 
Williams  v.  Tam,  131  Cal.  66,  ruling  similarly  as  to  gift  of  half  interest 
in  horses;  Wright  ▼.  Bragg,  106  Fed.  28,  holding  no  gift  of  note  and 
mortgage  shown. 

105  Cal.  149-151.    WORMOUTH  T.  GARDNER.      S.  C.  112  Cal.  508;  125 
Oil.  317.     . 

105  Cal.  151-161.    VON  SCHMIDT  v.  WIDBER. 

Municipal  Contract  is  void  where  not  within  express  or  implied 
powers;  and  mandamus  will  not  lie  to  compel  payment  of  void  claim 
based  thereon,  pp.  153,  157. 

To  same  effect,  upon  both  points,  in  Smith  v.  Broderick,  107  Cal.  649, 
655,  48  Am.  St.  Rep.  171,  176,  denying  mandamus  against  auditor  when 
claim  inhibited  by  one-twelfth  act.  Rooney  v.  Snow,  131  Cal.  53,  on  point 
that  auditor  is  not  bound  by  allowance  of  void  claim  by  city  council. 

Municipal  Corporations. — Powers  are  those  granted  expressly  or  by 
necessary  implication,  p.  157. 

Cited  in  Hammond  v.  San  Leandro,  135  Cal.  452,  but  holding  con- 
struction of  electric  lights  within  term  "municipal  improvements." 

105  Cal.  173-184.    BATES  v.  HOWARD. 

New  trial  because  verdict  is  against  evidence  is  discretionary,  p.  178. 

Approved  in  Green  v.  Soule,  145  Cal.  103,  applying  rule  in  action 
for  personal  injuries. 
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Decree  of  Distribution  operates  to  release  property  of  heirs  from 
administration  as  estate  assets,  p.  183. 

To  same  effect  in  Chaffee  v.  Browne,  109  Cal.  218,  but  sustaining 
mortgage  of  heir's  interest  by  reference  to  probate  files  and  records. 
<^ted  in  Estate  of  Packer,  125  Cal.  397-399,  73  Am.  St.  Kep.  59,  60,  on 
point  that  right  of  heirs  vests  immediately  on  death  of  ancestor,  subject 
only  to  administration  proceedings. 

Administration. — Notice  of  ten  days  in  hearing  for  letters  is  suffi- 
cient, if  from  twelfth,  when  hearing  on  twenty -second,  day  of  month,  p. 
182. 

To  same  effect  in  Mintzer  v.  Schilling,  117  Gal.  364,  as  to  thirty  days' 
notice,  begun  on  June  27th  of  election  on  July  27th.  Cited  in  Bellmer 
y.  Blessington,  136  Gal.  5,  noted  under  Misch  v.  May  hew,  51  Cal.  614; 
And  see  note  to  State  v.  Michel,  78  Am.  St.  Rep.  373. 

105  Gal.  192-201.    WHITNEY  y.  DODGE. 

Personal  Property — ^Alienation. — Validity  is  governed  by  law  of  own- 
-er's  domicile,  p.  197. 

Cited  in  McGrew  y.  Mutual  L.  L  Co.,  132  Gal.  90,  84  Am.  St.  Rep. 
24,  applying  rule  to  disposition  of  proceeds  of  life  insurance  policy. 

WilL — ^Trusts  as  to  personalty  under,  are  yoid  when  alienation  im- 
properly suspended,  p.  197. 

To  same  effect  in  In  re  Walkerly,  108  Gal.  657,  '49  Am.  St.  Rep.  113 
(and  note,  124),  as  to  suspension  for  twenty-five  years. 

105  Gal.  203-208.    LONDON  ETC.  INS.  CO.  y.  LIEBSS. 

Money  Had  and  Receiyed. — Complaint  must  allege  nonpayment,  p. 
207. 

Cited  in  Woodham  y.  Allen,  130  Gal.  198,  but  held  inapplicable  when 
cause  of  action  is  based  on  a  tort. 

105  Gal.  214-219.    BARNARD  y.  ROLLER. 

Public  Lands. — Homesteads  are  exempt  from  liability  for  debts  con- 
tracted before  patent  issued,  p.  216. 

To  same  effect  in  Wallowa  Nat.  Bank  v.  Riley,  29  Oreg.  293,  54  Am. 
St.  Rep.  796,  construing  section  2296,  Revised  Statutes.  Approved  in 
Towner  v.  Rodegeb,  33  Wash.  158,  where  settler  on  unsurveyed  public 
lands  dies  without  heirs,  who  are  citizens,  administrator  cannot  sell 
improvements  and  right  of  possession  to  pay  debts;  Flanagan  y. 
Forsythe,  6  Okla.  233. 

105  Cal.  219.    GRAND  GROVE  y.  GARIBALDL      S.  G.,  130  Gal.  119. 
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105  Cal.  232-237.     MILLS  v.  HOME  ETC.  ASSN. 

Mutual  Benefit  Association. — Forfeiture  of  membership  for  non- 
payment of  assessments  may  be  waived  by  society,  p.  233.  See  note 
to  Lake  v.  Minnenota  etc  Assn.,  52  Am.  St.  Rep.  575,  on  general  subject. 

106  Cal.  237-244.     IRVINE  v.  TARBAT. 

Patent  for  Public  Lands  is  conclusive  upon  collateral  attack  as  to 
its  validity,  p.  243. 

To  same  effect  in  Dreyfus  v.  Badger,  108  Cal.  65,  as  to  conditions  and 
characteristics  of  land,  upon  determination  of  which  its  issuance  wa» 
dependent.  Cited  in  Saunders  v.  La  Purissima  etc.  Co.,  125  Cal.  166» 
noted  under  Doll  v.  Meador,  16  Cal.  295;  Miller  v.  Grunsky,  141  Cal. 
457,  before  patent  concludes  anything  its  meaning  must  be  determined 
and  conflicting  calls  therein  reconciled. 

105  Cal.  244-253.     BOLTON  v.  GILLERAN;    45  Am.  St.  Rep.  33. 

Street  Assessments. — Supervisors  must  personally  determine  charac* 
ter  and  extent  of  improvement  and  amount  of  burden  to  be  imposed 
and  cannot  delegate  power  to  street  superintendent;  such  power  la 
legislative,  p.  248. 

To  same  effect,  on  first  point,  in  San  Jose  etc.  Co.  v.  Auzerais,  106  Cal. 
409,  where  resolution  did  not  sufficiently  describe  work;  on  second 
point,  in  Quinchard  v.  Board,  113  Cal.  669,  on  point  that  certiorari  will 
not  lie  thereon;  Warren  v.  Chandos,  115  Cal.  384,  386  (cited  in  Stans- 
bury  V.  White,  121  Cal.  438;  and  see  436),  also  cited  below:  Ferine  etc 
Co.  V.  Pasadena,  1 16  Cal.  9,  denying  right  to  delegate  to  superintendent 
and  city  engineer  the  power  to  order  extra  materialn;  but  see  King  v. 
Lamb,  117  Cal.  406,  holding  no  improper  delegation  of  power  made; 
Chase  v.  Treasurer,  122  Cal.  546,  citing  main  case,  also,  at  p.  543,  on 
point  that  injunction  will  lie  against  sale  under  such  assessment.  Cited 
in  Cal.  Imp.  Co.  v.  Reynolds,  123  Cal.  92.  Chase  v.  Scheerer,  136  Cal. 
251,  252,  and  City  etc.  Co.  v.  Taylor,  138  Cal.  366,  holding  contract  void 
for  improper  delegation  of  power  to  street  superintendent;  but  cf. 
Haughawout  v.  Hubbard,  131  Cal.  677-680.  sustaining  resolution  and  as- 
sessment;   Chase  v.  Trout,  146  Cal.  363,  arguendo. 

Resolution  of  Intention  must  definitely  inform  owners  of  work  to  be 
done  and  amount  for  which  assessment  is  to  be  made,  p.  252. 

To  same  effect  in  Warren  v.  Chandos,  115  Cal.  384,  386  (cited  in 
Stansbury  v.  White,  121  Cal.  438),  holdinir  assessment  void  when  grade 
lowered  by  supervisors  from  that  specified  in  resolution,  citing  main 
case,  also,  as  to  matter  in  first  syllabus.  Cited  in  Schwiesau  v.  Mahon, 
128  Cal.  115,  116,  holding  naming  of  material  for  construction  essential; 
Reid  V.  Clay,  134  Cal.  213,  but  holding  specification  of  work  sufficient; 
McDonnell  v.  Gillon,  134  Cal.  330,  resolution  of  intention  to  construct 
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sewers  with  flush  tank,  which  fails  to  describe  dimensions  or  materials- 
of  tank  and  which  is  not  aided  by  specifications,  is  void;  Brown  v. 
Drain,  112  Fed.  591. 

An  assessment  is  a  cloud  on  title  where  by  reason  of  matters  out- 
side the  assessment  as  recorded  the  apparent  lien  may  be  shown  not 
to  be  a  valid  encumbrance,  p.  253. 

Approved  in  Maskey  v.  Lackmann,  146  Cal.  780,  where  apparent 
validity  of  sheriff's  sale  depended  on  continuance  of  attachment  levied 
prior  to  plaintiff's  deed  and  complaint  shows  sheriff  accepted  undertak- 
ing to  release  attachment,  sale  casts  no  cloud  on  title. 

105  Cal.  262-268.    PEOPLE  v.  DANIELSw 

Evidence  of  Accomplices. — Order  of  introduction  is  discretionary,  p.. 
264. 

To  same  effect  in  People  v.  Van  Horn,  119  Cal.  330,  further  holding 
conspiracy  prima  facie  shown.  Cited  in  People  v.  Rodley,  131  Cal.  253, 
noted  under  People  v.  Fehrenbach,  102  Cal.  394;  People  v.  Donnolly,. 
143  Cal.  398,  following  rule. 

Court  cannot  Instruct  Jury  to  acquit  for  want  of  evidence,  p.  266. 

Approved  in  People  v.  Stoll,  143  Cal.  691,  695,  following  rule.  Dis- 
tinguished in  People  v.  Ward,  146  Cal.  739,  fact  that  counsel  at  close  of 
people's  evidence  moved  orally  to  "instruct"  jury  to  acquit  does  not 
justify  denial  of  motion. 

105  Cal.  268-271.    McAULIFFE  y.  C0U6HLIN. 

Motion  for  Execution. — Court  has  power  thereon  to  determine  whether 
judgment  was  in  fact  satisfied,  p.  270. 

To  same  effect  in  Rowe  v.  Blake,  112  Cal.  643,  as  to  determination  of 
ownership  of  decree  of  foreclosure. 

105  Cal.  271-284.    RANDALL  v.  DUFF. 

Dismissal  of  Appeal  will  not  be  granted  because  it  was  taken  for  de- 
lay or  was  frivolous,  p.  272. 

Cited  in  Jarman  v-  Rea,  129  Cal.  160,  noted  under  Howell  v.  Howell, 
101  Cal.  115;  Nevills  v.  Shortridge,  129  Cal.  677,  noted  under  Lemon  v. 
Rucker,  80  Cal.  609. 

Appeal. — ^Errors  will  not  be  considered  unless  clearly  specified,  p.  284. 
Cited  in  People  v.  Glaze,  139  Cal.  163,  noted  under  West  v.  Crawford,. 
80  Cal.  33. 

105  Cal.  284-291.    CHILDERS  v.  MERCURY  ETC.  CO.;  45  Am.  St.  Rep. 
40. 

Libel — ^Damages. — ^Rules  for,  stated,  p.  288. 
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Cited  in  Taylor  v.  Hearst,  107  Cal.  270,  and  Westerfield  v.  Scripps, 
119  Cal.  612,  discussing  instructions  as  to  damages  and  malice;  Oilman 
V.  McClatchy,  111  Cal.  615,  on  point  that  compensatory  damages  may  be 
had  for  libel  per  se,  although  no  express  malice  existed;  Turner  v. 
Hearst,  115  Cal.  399,  on  point  that  mental  suffering  is  an  element  of 
general  damages  in  such  action;  Badostain  v.  Grazide,  115  Cal.  429, 
on  point  that  exemplary  damages  are  not  allowable  when  no  express 
malicious  intent  existed — applying  rule  to  case  of  battery.  Cited  in 
Schomberg  v.  Walker,  132  Cal.  230,  on  point  that  question  of  damages 
is  for  the  jury;  Hearne  v.  De  Young,  132  Cal.  360-362,  discussing  in- 
structions as  to  damages;  Turner  v.  Hearst,  137  Cal.  235,  holding  in- 
struction erroneous;  Graybill  v.  De  Young,  140  Cal.  330,  actual  dam- 
ages for  libel  include  shame  and  mortification  of  plaintiff,  and  loss  of 
reputation,  which  need  not  be  alleged  in  detail  and  may  be  recovered 
in  absence  of  actual  proof;  Pennington  v.  Caughey,  145  Cal.  11,  com- 
plaint for  assault  and  battery  alleging  that  defendant  assaulted  plain- 
tiff and  kicked  him  and  that  he  thereby  seriously  wounded  and  bruised 
plaintiff  to  his  damage  in  specified  sum,  is  sufficient  as  to  damages. 
Note  citations:  Holmes  v.  Jones,  49  Am.  St.  Rep.  651,  on  libel;  Hobo- 
ken  etc.  Co.  V.  Kahn,  59  Id.  594,  on  corporate  liability  therefor. 

LibeL — ^Malice  in  law  and  fact  defined  and  distinguished,  p.  288. 

Cited  in  Swan  v.  Thompson,  124  Cal.  200,  applying  rules  in  action  for 
slander  and  malicious  prosecution;  Scrivani  v.  Dondero,  128  Cal.  33, 
discussing  instruction  in  action  for  malicious  prosecution;  Dunn  v. 
Hearst,  139  Cal.  242,  holding  instruction  in  libel  suit  properly  refused. 

105  Cal.  292-298.    STONE  v.  OWENS. 

Assignee  of  Contract  as  collateral  is  not  bound  by  provisions  of 
section  1589  of  Civil  Code,  p.  298. 

To  same  effect  in  Lisenby  v.  Newton,  120  Cal.  597,  as  to  assignee 
from  vendee.  Cited  in  Canale  v.  Copello,  137  Cal.  25,  holding  code  sec- 
tion applicable  only  where  person  accepting  benefit  of  obligation  is  a 
party  to  it. 

105  Cal.  299-310.    PERRY  v.  QUACKENBUSH. 

Finding  of  Ultimate  Fact  will  control  those  of  probative  fact  in  case 
of  conflict,  p.  305. 

Approved  in  Sharp  v.  Bowie,  142  Cal.  469,  applying  rule  in  action 
for  specific  performance  of  contract  for  sale  of  land. 

To  same  effect  in  Rowe  v.  Blake,  112  Cal.  645,  as  to  finding  that 
judgment  was  satisfied  by  execution. 

Finding  is  conclusive  where  evidence  is  not  in  record,  p.  307. 
Cited  in  Culmer  v.  Caine,  22  Utah,  232,  noted  under  Blethen  T.  Blake, 
44  CaL  117. 
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Appeal.— Older  striking  out  cost -bill  is  not  appealable,  unless  amount 
is  beyond  three  hundred  dollars,  p.  310. 

Overruled  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Cal.  419, 
420,  noted  under  Oullahan  v.  Morrissey,  73  Cal.  297. 

Contract. — ^Performance  must  either  have  been  substantially  made, 
or  defects  therein  waived  or  excused,  p.  307. 

To  same  effect  in  Marchant  v.  Hayes,  117  Cal.  672,  holding  contractor 
not  entitled  to  recover,  under  facts  stated,  upon  his  willful  abandon- 
ment. 

Cited  in  Laidlaw  v.  Marye,  133  Cal.  179,  denying  recovery  where  de- 
fect was  substantial. 

105  Cal.  311-313.    EVANS  y.  6ERKEN.    See  Ehmgem  v.  Goulund,  19 
Utah,  417. 

105  Cal.  321-326.    ADAMS  v.  GRAND  LODGE;    45  Am.  St.  Rep.  45. 

Mutual  Benefit  Association. — ^Beneficiary  is  entitled,  when  certificate 
in  fact  issued,  although  done  improperly,  p.  326. 

To  same  effect  in  Hoeft  v.  Supreme  Lodge,  113  Cal.  95,  holding  in- 
formalities waived  by  issuance  of  certificate.  Cited  in  Grimbley  v. 
Harrold,  125  Cal.  29,  73  Am.  St.  Rep.  23,  noted  under  Jory  v.  Supreme 
'Coimcil,  105  Cal.  20.  Distinguished  in  Cade  v.  Head  Camp,  27  Wash. 
225,  fact  that  member  of  benefit  society  who  procures  policy,  naming 
wife  as  beneficiary  and  delivers  policy  to  her,  pays  dues  with  community 
funds,  does  not  deprive  him  of  right  to  change  beneficiary.  Note  ci- 
tations: Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  562,  563,  569, 
570,  on  various  points  of  main  case. 

105  Cal.  335-344.     PEOPLE  v.  WARD. 

Murder. — ^Evidence  of  directions  of  officer  to  arrest  defendant  is  ad- 
missible when  part  of  narrative  of  arresting  officer  as  to  steps  taken, 
p.  330. 

Distinguished  in  People  v.  Lynch,  122  Cal.  503,  rejecting  certain  o\i 
dence  when  not  so  part  of  narrative;    but  see  People  v.  Kuches,   120 
CaL  570,  admitting  evidence  as  part  of  narrative. 

Misconduct  of  District  Attorney  is  not  reversible  error  unless  in 
case  of  willful  error  persisted  in  for  illegitimate  purpose  and  preju- 
dicial to  defendant,  p.  341. 

To  same  effect  in  People  v.  Mayes,  113  Cal.  622,  holding  no  reversible 
error  shown,  and  ruling  similarly.  People  v.  Wong  Chuey,  117  Cal.  630, 
as  to  alleged  misconduct  of  judge  also.  Cited  in  People  v.  Putnam,  120 
Cal.  262,  holding  remarks  not  reversible  error  where  jury  instructed  to 
disregard  them;  People  v.  Perry,  144  Cal.  753,  it  was  not  misconduct  for 
^iistrict  attorney  in  argument  to  answer  question  why  if  defendant  had 
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been  convicted  of  misdemeanor  he  had  not  put  it  in  complaint  to  answer 
that  he  did  not  know  of  it  w^hen  information  drawn,  where  court  directed 
jury  not  to  consider  the  matter. 

Burden  is  on  Defendant  to  Show  by  Preponderance  of  Eyidence  in- 
sanity at  time  of  commission  of  crime,  p.  343. 

Approved  in  People  v.  Suesser,  142  Cal.  365,  following  rule. 

Insanity. — ^Uncontrollable  Impulse  is  not  a  defense  to  crime,  p.  343. 

To  same  effect  in  People  v.  Hubert,  119  Cal.  223,  63  Am.  St.  Rep.  77, 
sustaining  refusal  of  instruction,  and  People  v.  Barthleman,  120  Cal. 
11,  ruling  similarly.  Cited  in  People  v.  Owens,  123  Cal.  489,  noted  un- 
der People  V.  Pico,  62  Cal.  64;  People  v.  Methever,  132  CaL  333,  noted, 
under  People  v.  Hoin,  62  Cal.  120. 

105  Cal.  344.    PEOPLE  ▼.  BRAY. 

Statute  is  valid  that  prohibits  sale  of  liquor  to  Indians,  p.  347. 
See  note  to  Booth  v.  People,  78  Am.  St.  Rep.  264;    State  v.  Wise,  70- 
Minn.  101. 

105  Cal.  367-367.    HINCKLEY  v.  AYRES.     S.  C.  see  IN  RE  BLYTHE,. 
108  CaL  126,  and  110  Cal.  233. 

Marrfage  at  common  law  is  not  established  without  mutual  assump- 
tion of  marital  rights,  p.  360. 

Cited  in  Harron  v.  Harron,  128  Cal.  310,  noted  under  Sharon  y.  Sharon,. 
79  Cal.  663. 

105  Cal.  368-372.    IN  RE  CROCKER. 

Partial  Distribution. — ^Bond  by  distributee  may  be  waived  in  oourt'a^ 
discretion  where  creditors  not  thereby  prejudiced,  p.  371. 

To  same  effect  in  Estate  of  Mitchell,  121  Cal.  394,  but  holding  waiver 
improper  under  facts  stated. 

Partial  Distribution. — "Indebtedness"  of  estate  in  proceedings  for 
ja  used  relatively  to  its  assets,  p.  372. 

To  same  effect  in  Estate  of  Hale,  121  Cal.  130,  but  holding  finding 
that  estate  was  but  little  indebted,  contrary  to  evidence;  Estate  of 
Mitchell,  121  Cal.  394,  it  is  error  to  dispense  with  bond  on  ji.irtial  dis- 
tribulion  to  legatees  where  unsecured  claims  allowed  have  not  been  paid. 

H).l  Cal.  379-389.     HANSEN  v.  SOUTHERN  PACIFIC  CO, 

Negligence. — Railway  is  liable  for  injuries  to  child  on  track  where- 
not  having  taken  sufficient    care  to  avoid  accident,  p.  .385. 

To  same  effect  in  Young  v.  Clark,  16  Utah,  50,  sustaining  recovery  by 
child. 
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105  CaL  389  403.    PEPPER  y.  SOUTHERN  PACIFIC  CO. 

Death  by  Negligence. — ^Damages  must  be  confined  to  pecuniary  loss, 
>  402. 

To  same  effect  in  Lange  v.  Schoettler,  115  Cal.  392,  Harrison  v.  Rail- 
way Co.,  116  Cal.  169,  and  Green  v.  S.  P.  Co.,  122  Cal.  567,  cited  under 
Morgan  v.  S.  P.  Co.,  95  Cal.  510.  Cited  in  Wales  v.  Pacific  etc.  Co., 
130  Cal.  523,  holding  instruction  erroneous ;  Florida  etc.  Co.  v.  Foxworth, 
41  Fla.  73,  79  Am.  St.  Rep.  167,  noted  under  Alunro  v.  Pac.  Coast  etc. 
Co.,  84  Cal.  515.  Distinguished  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
308,  upholding  instruction  that  jury,  in  estimating  pecuniary  loss  to 
plaintiff,  could  consider  loss  of  society,  comfort  and  care  suffered  by  them 
In  death  of  husband  and  father. 

Contributory  Negligence  is  defense  to  action,  although  defendant  was 
-also  guilty  of  negligence,  p.  399. 

Cited  in  Green  v.  Railway  Co.,  138  Cal.  3,  noted  under  Flemming  % 
W.  P.  R.  R.  Co.,  49  Cal.  253;  Hunter  v.  M.  C.  Ry.  Co.,  22  Mont.  532, 
denying  recovery  in  case  of  crossing  track  without  care,  although 
whistle  not  blown  nor  bell  rung;  Silcock  v.  Railway  Co.,  22  Utah,  191, 
holding  nonsuit  improperly  denied.  McCanna  v.  New  England  R.  R.  Co.. 
^  R.  I.  442. 

105  Cal.  403-409.    MERRIMAN  ▼.  WALTON;     45  Am.  St.  Rep.  50. 

Fraud. — ^Judgment  will  be  enjoined  for  when  procured  by  fraud,  p. 
407. 

Cited  in  Eppinger  v.  Scott,  130  Cal.  277,  noted  under  Carpentier  v. 
'Hart,  5  Cal.  406;  Smith  v.  Morrill,  12  Colo.  App.  240.  See  note,  54 
Am.  St.  Rep.  238,  251,  252. 

105  Cal.  409-413.  WARNER  v.  THOMAS  ETC.  WORKS. 

Statement  on  New  Trial  may  be  amended  after  settlement  for  in- 
sertion of  exhibits  erroneously  omitted,  p.  412. 

To  same  effect  in  People  v.  Southern,  118  Cal.  3G0,  as  to  correction  of 
instruction  erroneously  set  forth  therein.  Cited  in  State  v.  Estes,  34 
'Or.  206,  sustaining  power  to  amend  even  pending  apeal;  but  see 
Fountain  Water  Co.  v.  Superior  Court,  139  Cal.  651,  denying  power  to 
set  aside  settlement  after  lapse  of  six  months;  Swett  v.  Gray,  141  Cal. 
'68,  appellant  not  enjoined  because  not  served  with  notice  of  action  to 
amend  statement,  if  served  with  notice  of  proposed  notice,  and  being 
present  at  hearing  offered  no  further  amendments,  but  objected  gen- 
-erally  to  any  amendments. 

New  Trial  for  insufficiency  of  evidence  is  within  discretion  of  trial 
-court,  p.  410. 

Cited  in  Patten  v.  Hyde,  23  Mont.  26,  affirming  order  granting  motion. 
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105  Cal.  413-419.    BOOB  ▼.  HALL. 

Appeal — ^Undertaking  in  case  of  mortgage  foreclosure  need  not  be  for 
double  amount  of  judgment,  and  amount  may  be  fixed  by  trial  judge,  p\ 
414. 

To  same  effect  in  Ogden  v.  Davis,  116  Cal.  37,  holding  undertaking 
sufficient  under  section  945  of  code;  and  discussing  respective  liabilities 
of  sureties  thereunder;  Kreling  v.  Kreling,  116  Cal.  460,  holding  bond 
under  that  section  sufficient  to  effect  stay  of  judgment  appealed  from; 
Hubbard  ▼.  Bank,  120  Cal.  633,  denying  power  to  increase  amount  of 
bond  when  one  already  filed  in  accordance  with  prior  order.  Cited  in 
Owen  T.  Pomona  etc.  Co.,  124  Cal.  333,  334,  citing  main  case  also  on 
power  to  quash  execution  and  vacate  sale  improperly  made;  Wheeler 
V.  Karnes,  130  Cal.  620,  holding  order  fixing  amount  of  bond  sufficient  in. 
form. 

105   Oal.   420-425.    JOHNSTON  v.   FISH;    45   Am.   St.   Rep.   53.    See 
CHURCHILL  y.  ACKERMAN,  22  Wash.  232. 

105  Cal.  425-430.    RUCKER  ▼.  HALL. 

Real  Estate  Agent  may  recover  commissiona  on  sale  by  owner  if 
contract  so  provides,  p.  428. 

Cited  in  Kimmel  v.  Skelly,  130  Cal.  660,  noted  under  Crane  v.  Mc- 
Cormick,  92  Cal.  176. 

105  Cal.  431-434.    MASTERSON  t.  MUNRO;    45  Am.  St.  Rep.  57. 

Description  in  Deed  is  sufficient  if  containing  reference  to  recorded 
map,  p.  433. 

To  same  effect  in  Slauson  v.  Goodrich  etc.  Co.,  99  Wis.  25,  as  to  ref- 
erence to  surveyor's  plat. 

105  CaL  434-446.    TREWEEK  ▼.  HOWARD. 

*   Sureties  of  Executor  are  liable  on  bond  for  debt  due  by  him  to  es- 
tate, as  for  moneys  on  hand,  p.  446. 

Cited  in  Estate  of  Walker,  125  Cal.  248,  73  Am.  St.  Rep.  45,  and  San- 
chez V.  Forster,  133  Cal.  615,  but  held  inapplicable  in  case  of  debt  of  in- 
solvent administrator;    Mason's  Estate,  42  Or.  180,  181,  following  rule.. 

Surety  is  liable  without  demand  or  notice,  p.  441. 
Cited  in  Carpenter  v.  Furrey,   128  Cal.  668,  as  to  sureties  on  con- 
tractor's bond. 

105  Cal.  447-459.    DENNISON  v.  CHAPMAN. 

Pleading. — Relief  where  answer  filed  may  be  any  that  Is  consistent 
with  cause  alleged  in  complaint  and  embraced  within  the  issues,  p.  453. 
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Cited  in  Faulkner  v.  First  Nat.  Bank,  130  Cal.  267,  sustaining  judg- 
ment in  conversion  suit. 

Conflict  of  Instructions  is  not  reversible  error  when  erroneous  ones 
were  in  appellant's  favor,  p.  458. 

To  same  effect  in  Williams  v.  Railroad  Co.,  110  Cal.  462,  further  hold- 
ing error  in  instructions  waived  by  failure  to  except.  Cited  in  Smitson 
v.  Southern  Pacific  Co.,  37  Or.  104,  noted  under  People  v.  Velarde,  59 
Cal.  457;  Wall  v.  Marschutz,  138  Cal.  526,  as  to  instruction  on  negli- 
gence. Distinguished  in  Sampson  v.  Hughes,  147  Cal.  64,  where  court 
gave  proper  instructions  for  plaintiff  as  to  proof  required  and  contra- 
dictory instructions  for  defendant,  that  plaintiff  must  prove  both  grounds 
of  recovery  alleged,  there  is  reversible  error. 

105  Cal.  459-464.     STEWART  y.  KYSER. 

Residence  for  Voting  Purposes  may  be  gained  by  residence  in  sol- 
dier's home,  p.  463. 

Approved  in  Estate  of  Gordon,  142  Cal.  129,  applying  rule  where 
brother  and  heir  of  decedent  petitioned  for  letters  of  administration; 
Huston  V.  Anderson.  145  Cal.  329,  voter  temporarily  removed  from  pre- 
cinct where  he  was  registered  without  intention  of  making  place  to 
which  he  removed  his  home  did  not  lose  residence  in  precinct,  thou^fh  he 
may  not  have  room  or  house  therein  that  he  called  home.  See  note  48 
Am.  St.  Rep.  717. 

Distinguished  in  Powell  v.  Spackman,  7  Idaho,  707,  708  (approved  in 
dissenting  opinion  at  page  717)  inmates  of  soldier's  home  cannot  vote 
in  county  and  precinct  in  which  such  institution  is  located,  when  they 
come  from  another  place. 

Denied  in  Lawrence  v.  Leidigh,  58  ICan.  602,  62  Am.  St.  Rep.  637,  hold- 
ing residence  of  inmates  of  soldiers'  home  to  be  that  before  entering 
same.  Note  citations:  Berry  v.  Wilcox,  48  Am.  St.  Rep.  717,  on  gen- 
eral subject. 

General  Citation:     State  ▼.  Grant  County  Comrs.,  153  Ind.  312. 

105  Cal.  465-466.    CHINETTE  ▼.  CONKLIN. 

Insolvency. — ^^'Parties"  to  proceeding  include  insolvent  and  creditors 
who  have  filed  claims,  p.  466. 

To  same  effect  in  In  re  Chope,  112  Cal.  632,  discussing  service  of  no- 
tice of  appeal  from  order  of  adjudication. 

105  Cal.  467-470.    WORKS  v.  HERRITT. 

Assignment  of  Account  vests  assignee  with  legal  title,  although  made 
as  collateral  only,  p.  469. 

To  same  effect  in  Diggins  v.  Hartshome,  108  Cal.  165,  as  to  like  col- 
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lateral  assignment  of  claim  for  street  assessment;  McCarthy  v.  Tecarte 
etc.  Co.,  110  Cal.  691,  on  point  that  assignor  cannot  thereafter  settle 
with  debtor,  where  notice  of  assignment  appeared;  Widaman  v.  Hub- 
bard, 88  Fed.  Rep.  812,  sustaining  such  assignment  of  insurance  policy. 

Chattel  Mortgage  is  valid  as  between  parties,  although  not  properly 
recorded,  p.  470. 

To  same  effect  in  Bank  v.  Moore^  106  Cal.  680;  Bank  ▼.  Gibson,  109 
Oal.  199,  cited  under  Tregear  v.  Water  Co.,  76  Cal.  537;  Lemon  v.  Wolflf, 
121  Cal.  275,  further  denying  right  of  mere  creditor  at  large  to  attack 
for  such  informality.  Approved  in  In  re  Standard  Laundry  Co.,  116 
Fed.  477,  where  owner  of  chattel  mortgage  bought  property  and  sold  it 
subject  to  mortgage,  and  purchaser  was  subsequently  adjudged  bank- 
rupt, and  it  was  stipulated  that  property  be  sold  and  proceeds  paid  to 
party  entitled,  proceeds  should  be  paid  to  mortgagee. 

105  Cal.  471-486.    IN  RE  PHILBROOK;  45  Am.  St.  Rep.  59.    S.  G.,  108 
Cal.  15;  PHILBROOK  v.  SUPERIOR  COURT,  111  Gal.  33. 

Suspension  of  Attorney  may  be  ordered  for  filing  brief  attacking  ap- 
pellate judge,  p.  477. 

To  same  effect  in  Ex  parte  Ditchbum,  32  Greg.  543,  disbarring  attor- 
ney for  unprofessional  conduct;  United  States  v.  Green,  85  Fed.  Rep. 
861,  ruling  similarly  upon  charge  of  filing  libelous  brief. 

105  Cal.  486-504.    PEOPLE  ▼.  LEART. 

Misconduct  of  Jury  does  not  include  drinking  of  intoxicating  liquor 
where  no  injury  to  defendant  shown,  p.  492. 

To  same  effect  in  People  v.  Van  Horn,  119  Cal.  333,  holding  defendant 
not  prejudiced. 

Murder — Penalty. — Sentence  of  life  imprisonment  on  conviction  in 
first  degree  is  within  discretion  of  jury,  p.  495. 

Of  ted  in  People  v.  Ross,  134  CaL  258,  holding  instruction  on  subject 
properly  refused. 

106  Cal.  504514.    PEOPLE  v.  COLLINS. 

Indictment.^Jurisdiction  of  state  court  need  not  be  alleged,  but  is 
matter  of  defense,  p.  508. 

To  sanio  ellect  in  People  v.  Fredericks.  106  Cal.  557,  holding  infor- 
mation sufficient  herein.  Approved  in  State  v.  Carlson,  39  Or.  27,  in- 
dictment averring  commission  of  offense  in  county  without  negativing 
fact  that  it  might  have  been  committed  in  any  part  of  county  over 
which  federal  jurisdiction  is  exclusive,  is  sufficient. 

Jurors — ^Bias. — Exception  lies  on  overruling  of  challenge,  baaed  on 
mctual,  but  not  on  implied,  bias,  p.  611. 
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Cited  in  People  v.  Evans,  124  Cal.  209,  noted  under  People  v.  Wells, 
100  Cal.  227;  People  v.  Amaya,  134  Cal.  636,  noted  under  People  v. 
Arceo,  32  Cal.  40. 

State  Courts  have  Jurisdiction  of  all  crimes  committed  within  limits 
of  state,  except  upon  federal  lands  purchased  with  consent  of  state,  p. 
609. 

To  same  effect  in  State  v.  Mick,  23  Nev.  362,  62  Am.  St.  Rep.  814, 
holding  their  jurisdiction  not  to  vest,  imder  case  stated. 

General  Citation. — State  v.  Daugherty,  63  Kan.  479. 

105  Cal.  514-526.    MATTINGLY  v.  PENNIE;  45  Am.  St.  Rep.  87. 

Law  of  Case  does  not  include  decision  on  question  of  fact,  p.  617. 

To  same  effect  in  Wallace  v.  Sisson,  114  Cal.  44,  discussing  rule  gen- 
erally, with  reference  to  decision  upon  insufficiency  of  evidence;  Mc- 
Graw  V.  Friend  etc.  Co.,  133  Cal.  590,  but  ruling  aliter  where  question 
involved  was  one  of  law;  Missouri  etc.  Co.  v.  Fox,  60  Neb.  540,  holding 
prior  decision  within  the  general  rule;  Herriman  In*.  Co.  v.  Keel,  25 
Utah,  101,  applying  rule  in  action  to  restrain  diversion  of  water;  dis- 
senting opinion  in  Wright  v.  Water  Co.,  23  Nev.  51,  main  opinion  hold- 
ing rule  applicable  when  facts  unchanged.  Case  is  cited  also  in  San- 
ford  V.  Society,  80  Fed.  Rep.  65,  but  discussion  held  not  necessary. 

105  Cal.  526-558.    ROBINSON  ▼.  SOUTHERN  PACIFIC  CO.     S.  C.  132 
Cal.  412. 

Construction  of  Statute  must  follow  ordinary  meaning  of  words  used, 
p.  543. 

Cited  in  Kemble  v.  McPhaill^  128  Cal.  447,  defining  "may"  as  used  in 
statute. 

Repeal  of  Statute  does  not  repeal  another  on  same  subject,  unless 
entirely  dependent  upon  first,  p.  544. 

To  same  effect  in  Anderson  v.  Byrnes,  122  Cal.  277,  discussing  effect 
of  Stats.  1897,  as  to  mining  companies. 

Corporations. — Code  Provisions  do  not  apply  to  pre-existing  corpora- 
tions not  electing  to  continue  thereunder,  p.  549. 

To  same  effect  in  Murphy  v.  Bank,  119  Cal.  342,  holding  rules  under 
which  banks  formed  not  affected  by  codes.  Cited  in  Home  etc.  Assn.  v. 
Nolan,  21  Mont.  214,  quoting  Murphy  v.  Pacific  Bank,  119  Cal.  342. 

Supreme  Judge  is  not  disqualified  because  by  marriage  a  first  cousin 
of  a  stockholder  of  litigant  corporation,  p.  557. 
See  note  to  State  v.  Wall,  79  Am.  St.  Rep.  202. 

Purchaser  of  Ticket  cannot  be  Deprived  of  Stop-over  Privilege  by  rea- 
son of  rule  of  company  to  issue  only  alternative   tickets  making  in* 
termediate  station  over  terminus  named  in  ticket,  p.  637. 
Notes  Cal.  Rep.— 287 
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Approved  in  Edson  v.  Southern  Pac.  R.  R.,  144  Cal.  188,  IDS,  railroad 
lowers  its  passenger  rates  within  meaning  of  Constitution,  article  12, 
section  20,  by  establishing  limited  tickets  at  reduced  rates  between 
two  competing  points,  where  ninety-five  per  cent  of  travel  was  upon 
such  limited  tickets,  notwithstanding  conditions  against  stop-over,  etc., 
if  privileges  withdraw^n  were  not  pecuniary  equivalent  of  reduction  in 
price. 

105  Cal.  558-572.     IN  RE  FLAHERTY. 

Municipal  Ordinance  is  valid  that  permits  doing  of  certain  acts  only 
with  consent  of  president  of  trustees,  p.  562. 

To  same  effect  in  Eureka  City  v.  Wilson,  15  IHah,  64,  as  to  similar 
ordinance  regarding  moving  of  biiildings  on  public  streets,  (^ited  in 
Knight  V.  Eureka.  123  Cal.  195..  but  distinguished,  denying  right  of  city 
council  to  authorize  special  counsel  employed  by  it  to  employ  asso- 
ciates; County  of  Los  Angeles  v.  Spencer,  126  Cal.  673,  77  Am.  St.  Rep. 
219,  noted  under  Ex  parte  Ah  Fook,  4!»  Cal.  402;  State  v.  Thompson^ 
160  Mo.  346,  83  Am.  St.  Rep.  474,  sustaining  statute  as  to  pool-selling; 
Wilson  V.  Eureka,  173  U.  S.  36. 

105  Cal.  572-575.    McLAUGHLIN  ▼.  MENOTTI.    S.  C.  see  MENOTTI  v. 
DILLON,  167  r.  S.  706,  where  reversal  on  writ  of  error. 

105  Cal.  576-600.     PEOPLE  ▼.  CENTRAL  PACIFIC  R.  R.  CO.    S.  C.  see 

162  U.  S.  113,  150,  168,  where  affirmed  in  writ  of  error. 

General  Law  may  be  one  operating  only  on  class  of  individuals  when 
these  require  legislation  peculiar  to  themselves,  p.  584. 

To  same  effect  in  Solano  v.  ^fcCudden.  120  Cal.  651.  sustaining  act  as 
to  procedure  upon  claims  of  supervisors  against  their  own  county; 
People  v.  l^odi  etc.  Dist.,  124  Cal.  700,  sustaining  section  1671,  Political 
Code,  as  a  general  law;  Vail  v.  San  Diego  Co.,  126  Cal.  38,  ruling  simi- 
larly as  to  provisions  of  (^ounty  Government  Act  on  official  salaries; 
Krause  v.  Durbrow,  127  Cal.  085,  noted  under  E.v  parte  Clancy,  90  Cal. 
553;  Deyoc  v.  Superior  Court,  140  Cal.  481,  upholding  interlocutory  di- 
vorce decree  act  of  1903;  dissenting  opinion  in  San  Francisco  etc.  Ry.  v. 
Scott,  142  Cal.  236,  majority  holding  street  railroads  operating  in  more 
than  one  county  are  not  included  in  Constitution,  article  13,  section  10; 
Waite  V.  Santa  Cruz.  89  Fed.  Rep.  624,  sustaining  act  permitting  issu- 
ance of  bonds  by  cities  except  those  of  first  class. 

Taxation  of  Railroads. — Rolling  Stock  has  no  situs  in  any  particular 
fM»tinty   for  taxation  purposes,  p.  587. 

Citcrl  in  San  Bernardino  v.  S.  P.  R.  R.  Co.,  137  Cal.  660,  noted  under 
San  Luis  Obispo  County  v.  White,  91  Cal.  432.  Distinguished  and  criti- 
fisod  as  dictum  in  Reinhart  v.  McDonald,  76  Fed.  Rep.  405,  discussing* 
exemption  of  railroads  from  taxation. 
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Railroad  Taxation. — Political  Code,  sections  3(jC8  3(570,  is  constitu- 
tional, p.  583. 

Cited  in  County  of  Colusa  v.  County  of  Glenn,  124  Cal.  502,  as  over- 
ruling People  V.  C.  P.  R.  R.  Co.,  83  Cal.  393,  on  this  point. 

105  Cal.  600-620.    LEVY  v.  SUPERIOR  COURT.  S.  C.  167  U.  S.  177,  dis- 
missing writ  of  error. 

Probate  Law.— Sections  1468,  1461,  Code  of  Civil  Procedure,  are  not 
unconstitutional  as  compelling  executor  to  criminate  himself,  p.  606. 
See  note  to  Evans  v.  O'Connor,  75  Am.  St.  Rep.  323. 
General  Citation. — Co-Op.  Bldg.  etc.  Assn.  v.  State,  156  Ind.  408. 

105  Cal.  621-631.    PEOPLE  v.  HECHT;  46  Am.  St.  Rep.  96. 

Under  Constitution,  Article  ii,  Section  8,  persons  chosen  on  board  of 
freeholders  to  frame  charter  who  have  not  been  for  five  years  qualified 
electors,  are  ineligible,  p.  625. 

Distinguished  in  Ward  v.  Crowell,  142  Cal.  590,  one  .in  all  respects 
qualified  for  office  of  county  surveyor  at  time  of  election,  with  excep- 
tion that  he  had  not  then  received  licensed  land  surveyor's  certificate 
from  state  surveyor,  which  he  obtained  before  term  of  office  com- 
menced, is  not  ineligible  on  that  ground. 

0£Scers  de  Facto  of  de  jure  office  have  same  powers  as  de  jure  officers, 
as  regards  public  and  third  persons,  p.  630. 

To  same  effect  in  People  v.  Sehorn,  116  Cal.  508,  holding  acts  of  de- 
facto  justice  in  commitment  not  attackable  collaterally;  People  v. 
Simmons.  119  Cal.  3,  applying  rule  to  grand  jury  when  one  member  dis- 
qualified from  acting. 

105  Cal.  632-636.    PEOPLE  v.  AZOFF. 

Misconduct  of  Jurors  cannot  be  shown  by  their  own  affidavits  or  evi- 
dence of  their  statements  to  others,  p.  633. 

To  same  effect  in  People  v.  Kioss.  115  Cal.  579,  denying  right  to  im- 
peach their  verdict  by  affidavits  that  they  did  not  in  fact  assent  there- 
to: People  v.  Soap,  127  Cal.  411,  as  to  affidavit  alleging  misstatement  of 
law  while  in  jury -room;  Sienisen  v.  Oakland  etc.  Ry.,  134  Cal.  497,. 
noted  under  Boyce  v.  Sta^re  Co.,  25  Cal.  463:  People  v.  Findlay.  132  Cnl. 
308,  as  to  hearsay  evidence  of  misconduct;  People  v.  Ritchie,  12  Ttah,. 
194,  that  juror  obtained  inforniaticm  outside  of  court. 

Misconduct  of  Jurors,-  Jurors  cannot  show  that  they  were  in  fact  un- 
influenced by  misconduct  complained  of.  p.  635. 

Cit^d  in  Wright  v.  Eastlick,  125  Cal.  520,  noted  under  People  v. 
Stokes,  103  Cal.  196;  People  v.  Chin  Now,  146  Cal.  506,  where  affidavits 
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of  jurors  were  produced  by  district  attorney  to  show  facts  and  to  ex- 
cuse misconduct,  new  trial  will  be  granted. 

105  Cal.  641-647.    PEOPLE  ▼.  NAPHTALY. 

Preliminary  Ezamination— Continuance.— Refusal  of  is  reviewable  on 
motion  to  set  aside  information,  p.  644. 

Cited  in  People  v.  Flannelly,  128  Cal.  85,  as  overruling  People  v.  El- 
liott, 80  Cal.  300,  and  holding  sufficient  continuance  granted. 

General  Citation. — State  v.  Moore,  61  Kan.  734. 

105  Cal.  648-652.    PEOPLE  v.  COLBURN. 

Hearsay  Evidence  includes  statements  in  letter  found  in  defendant's 
possession,  when  he  has  not  acted  thereon,  p.  651. 

To  same  effect  in  State  v.  Shive,  58  Kan.  788,  holding  such  letter  in- 
admissible to  defeat  defense  of  alibi.  Cited  in  Casey  v.  Leggett,  125 
Cal.  673,  holding  such  evidence  properly  rejected;  People  v.  Lee.  129 
Cal.  492,  as  to  letters  advising  defendant's  flight.  Distinguished  in  Peo- 
ple V.  Moran,  144  Cal.  62,  statement  of  admission  of  defendant  tliat 
some  one  in  saloon  spoke  of  going  out  to  "get  a  scab"  was  admissible  in 
connection  with  proof  that  he  acted  on  the  suggestion  and  went  with 
others  to  wait  for  car  conveying  the  "scab"  who  was  killed. 

105  Cal.  652-659.    PEOPLE  v.  WARD. 

In  Larceny  Question  of  Good  Faith  in  getting  possession  of  property 
is  immaterial,  p.  659. 
Approved  in  State  v.  Hill,  39  Or.  92,  following  rule. 

Reporter  must  Certify  that  Transcript  of  Testimony  taken  at  pre- 
liminary examination  is  correct,  and  oral  testimony  is  inadmissible  to 
explain  it,  p.  657. 

Approved  in  People  v.  Lewandowski,  143  Cal,  578,  admitting  deposi- 
tion taken  through  interpreter;  People  v.  Lewandowski,  143  Cal.  579, 
explanation  of  reporter  that  word  ^'pointing"  used  in  the  deposition  was 
used  in  reference  to  a  pointing  at  defendant  was  properly  treated  as 
evidence  where  it  was  admitted  without  objection,  and  defendant  was 
otherwise  properly  identified. 

What  is  Necessary  for  Proper  Certification  of  Transcript  of  testimony 
taken  at  preliminary  examination,  stated,  pp.  657,  658. 

Approved  jn  People  v.  Buckley,  143  Cal.  382,  upholding  admission  of 
deposition  taken  at  preliminary  examination,  though  stenographer  did 
not  personally  typewrite  the  transcription.  Distinguished  in  People  v. 
Goodrich,  142  Cal.  221,  upholding  sufficiency  of  certificate  of  shorthand 
reporter  to  deposition  tak^n  at  preliminary  examination. 
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106  Cal.  660-665.    PEOPLE  ▼.  HERTZ. 

Instructions  on  Facts  include  those  as  to  credibility  of  near  relatives 
of  accused  as  witnesses,  p.  663. 

To  same  effect  in  People  v.  Shattuck,  109  Cal.  681,  holding  similar 
instruction  erroneous,  and  People  v.  Van  Ewan,  111  Cal.  161,  152,  rul- 
ing similarly  as  to  instruction  upon  defendant's  credibility.  Cited  in 
People  V.  Amaya,  134  Cal.  540,  but  sustaining  instruction  given  as  to 
bias. 

Receiving  Stolen  Goods. — Value  is  material  element,  as  bearing  on 
question  of  defendant's  guilty  knowledge,  p.  663. 

To  same  effect  in  People  v.  Clausen,  120  Cal.  383,  sustaining  convic- 
tion under  facts  stated. 

105  Cal.  666  669.    JOHNSTON  v.  SUPERIOR  COURT. 

Notice  to  Creditors. — ^Mandamus  will  lie  to  compel  order  for  addi- 
tional notice  when  necessary,  p.  669. 

To  same  effect  in  Hensley  v.  Superior  Court,  111  Cal.  644,  as  to  de- 
cree establishing  notice  to  creditors;  dissenting  opinion  in  People  v. 
Superior  Court,  114  Cal.  479,  as  to  entry  of  judgment,  main  opinion 
denying  writ.  Cited  in  Brouse  v.  Law,  127  Cal.  154,  but  denying  right 
of  judge  to  designate  paper  in  which  publication  shall  be  made. 

105  Cal.  669-674.    PEOPLE  v.  DEMASTERS. 

Instruction. — ^Refusal  to  Give  because  not  requested  before  argument, 
as  prescribed  by  rules  of  court,  is  reversible  error,  when  instruction  on 
material  point,  p.  672. 

To  same  effect  in  People  v.  Silva,  121  Cal.  670,  as  to  refusal  to  in- 
struct as  to  evidence  of  accomplice.  Cited  in  State  v.  Birchard.  35  Or. 
488.  noted  under  People  v.  Williams,  32  Cal.  281;  State  v.  Barry,  11  N. 
Dak.  443,  following  rule  in  prosecution  for  murder. 

105  Cal.  676-680.    PEOPLE  v.  SMITH. 

Reasonable  Doubt. — Instruction  is  properly  refused  which  requires 
jury  to  be  satisfied  beyond  possibility  of  doubt,  p.  678. 

To  same  effect  in  People  v.  Hecker,  109  Cal.  466,  sustaining  refusal  of 
similar  instruction.  Note  citation:  Burt  v.  State,  48  Am.  St.  Rep.  570, 
on  general  subject. 

105  Cal.  680-696.     LAMB  y.  HARBAUGH. 

Trial  by  Court. — Court  cannot  be  asked  to  pass  upon  certain  legal 
propositions  submitted  to  it,  p.  692. 
To  same  effect  in  Richardson  v.  Eureka,  110  Cal.  446,  discussing  ef* 
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feet  of  verdict  of  jury   in  equity  ease;   Haight  v.  Tryon,   112  Cal.  6, 
holding  practice  not  recognized  under  present  code. 

Trespass. — Complaint  is  subject  to  demurrer  for  uncertainty,  where 
amount  of  actual  damage  not  specified,  p.  689. 

To  same  effect  in  Avakian  v.  Noble,  121  Cal.  219,  but  sustaining  such 
complaint  when  first  objected  to  on  appeal. 

Trespass. — ^Intent  of  defendant  may  be  shown  where  exemplary  dam- 
ages are  claimed,  p.  694. 

Cited  in  Pac.  etc.  Co.  v.  Packers'  Assn.,  138  Cal.  659,  noted  under  Dor- 
sey  V.  Manlove,  14  Cal.  556. 

In  Action  for  Personal  Injury  to  wife,  husband  is  necessary  party, 
pp.  691,  692. 

Approved  in  Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  658.  upon  find- 
ing of  injury  to  wife  only  judgment  was  properly  rendered  in  faTor  of 
husband  and  wife. 
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100  Cal.  9-32.    BILLS  v.  SILVER  KING  MG.  CO. 

Fraud. — Statute  of  Limitations  cannot  be  avoided  when  faets  suf- 
ficient  to  put  one  of  ordinary  intelligence  on  inquiry,  p.  19. 

To  8ame  effect  in  Robertson  v.  Burrell,  110  Cal.  578,  holding  claim 
for  partnership  accounting  barred.  Cited  in  Archer  v.  Freeman,  124 
Cal.  530  (quoted  in  Harrington  v.  Patterson,  124  Cal.  545),  and  Smith 
V.  Martin,  135  Cal.  254,  noted  under  Moore  v.  Boyd,  74  Cal.  171. 

Demand  on  person  collecting  must  be  made  before  action  for  stock 
dividends  and  within  reasonable  time,  pp.  21  (concurring  opinion),  19. 

To  same  effect  in  Ralston  v.  Bank,  112  Cal.  215,  holding  complaint  in 
action  for  conversion  of  stock  insufficient  as  to  dividends;  Thomas  v. 
Pacific  etc.  Co.,  115  Cal.  143,  holding  demand  for  deed  not  made  within 
reasonable  time  under  facts  stated;  Williams  v.  Bergin,  116  Cal.  61,  on 
point  that  plaintiff  cannot,  through  own  negligence  or  for  own  con- 
venience, stop  running  of  statute,  but  holding  delay  in  street  assess- 
ment proceedings  not  unreasonable;  Meherin  v.  Produce  Exchange,  117 
Cal.  217  (cited  in  Dennis  v.  Bint,  122  Cal.  46),  holding  action  for  rein- 
statement of  member  barred  by  laches;  Harrigan  v.  Insurance  Co.,  128 
Cal.  548,  on  point  that  whenever  creditor  can  commence  an  action  his 
cause  of  action  has  accrued;  dissenting  opinion  in  Cook  v.  Ceas,  147 
Cal.  622,  majority  holding  in  action  by  ward  on  guardian's  bond,  de- 
fenses of  laches  based  on  previous  delay  of  ward  in  procuring  settle- 
ment of  guardian's  accounts,  which  is  short  of  period  of  limitations, 
cannot  be  sustained  in  absence  of  proof  that  sureties  were  prejudiced 
by  delay. 

106  Cal.  32.    PEOPLE  ▼.  CLARE. 

Appeal. — Error  in  admitting  evidence  where  immaterial  is  not  preju- 
dicial, p.  37. 

Cited  in  People  v.  Glaze,  139  Cal.  162,  noted  under  People  v.  Brother- 
ton,  47  Cal.  404. 

106  Cal.  48-56.    PEOPLE  v.  SCHMITT. 

Insanity.— Qualifications  of  Witness  as  intimate  acquaintance  must 
be  decided  by  trial  judge,  p.  52. 

To  same  effect  in  People  v.  McCarthy,  116  Cal.  258,  269,  and  People 
V.  Barthleman,  120  Cal.  14,  cited  under  Estate  of  Carpenter,  94  CaL 
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414;  first  case  citing  main  case  also,  at  pp.  261,  262,  on  point  that  bur- 
den of  proof  of  insanity  at  time  of  trial  is  on  defendant,  in  criminal 
case;  Estate  of  Keithley,  134  Gal.  13,  sustaining  admission  of  evi- 
dence. 

Temporary  Insanity  is  not  presumed  to  have  continued  or  existed  at 
time  of  later  criminal  act,  p.  53. 

Cited  in  People  v.  Findley,  132  Cal.  307,  and  People  v.  Donlan,  135 
Cal.  493,  sustaining  instructions;  People  v.  Zeigler,  142  Cal.  338,  follow- 
ing rule.  Distinguished  in  dissenting  opinion  in  People  v.  Zeigler,  142 
Cal.  339,  340,  majority  following  rule. 

106  Cal.  56-62.    BRADY  y.  TIMES-MIRROR  CO. 

Change  of  Venue. — Corporation  may  have,  where  party  joined  as  co- 
defendant  is  nonresident  of  county  chosen  by  plaintiff,  p.  58. 

To  same  effect  in  Griffin  etc.  Co.  v.  Magnolia  etc.  Co.,  107  Cal.  380, 
reversing  order  denying  change. 

Pendency  of  motion  for  change  of  venue  deprives  court  of  right  to 
consider  any  other  matter,  p.  61. 

Cited  in  Nolan  v.  McDuffie,  125  Cal.  337,  as  to  ruling  on  demurrer. 

Same — ^Appeal. — ^Notice  and  bond  were  filed  in  county  where  motion 
was  denied,  p.  57. 

Distinguished  in  ManBfield  v.  O'Keefe,  133  Cal.  364.  dismissing  appeal 
from  order  granting  motion  when  papers  were  filed  in  county  to  which 
transfer  was  made. 

Libel  Against  Corporation  Publishing  Newspaper  may  be  brought  and 
tried  in  county  of  plaintifi^s  residence  if  paper  is  circulated  there,  p. 
58. 

Approved  in  Tingley  v.  Times  Mirror  Co.,  144  Cal.  207,  action  for 
libel  may  be  maintained  where  plaintiff  resides,  against  defendant  cor- 
poration publishing  paper,  in  another  county,  when  paper  was  circu- 
lated in  former  county. 

Dismissal  of  Action  is  not  perfected  until  judgment  entered,  p.  62. 

To  same  effect  in  Evans  v.  Johnston,  115  Cal.  182,  holding  action 
pending  until  entry  of  such  judgment;  Truett  v.  Onderdonk,  120  Cal. 
586,  sustaining  right  of  court  to  entertain  motion  to  set  aside  stipula- 
tion for  dismissal,  when  no  judgment  entered. 

106  Cal.  64-73.    CRANE  v.  PACIFIC  BANK. 

Banking  Corporations. — Quaere  whether  Pacific  Bank  is  commercial 
or  savings  bank,  p.  68. 

Cited  in  Murphy  v.  Pacific  Bank,  119  Cal.  338.  as  leaving  question  un- 
decided, construing  prior  acts  as  to  banking  corporations. 

Insolvent  Bank.- -Depositor  cannot  sue  for  deposit  when  bank  is  ill 
liquidation  under  Bank  Commissioners'  Act,  p.  69. 
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Distinguished  in  Lanz  t.  Fresno  etc.  Bank,  125  Cal.  459,  allowing 
action  when  no  such  proceedings  were  being  had;  Argues  ▼.  Union  etc. 
Bank,  133  Cal.  144,  noted  under  People  v.  Superior  Court,  100  Cal.  Ill; 
Dyer  v.  Sebrell,  135  Cal.  598,  denying  right  of  holder  of  certificate  of  de- 
posit issued  after  insolvency,  to  set  these  off  against  claim  of  bank 
on  his  notes  to  it;  Bories  y.  Union  Building  etc.  Assn.,  141  Cal.  77,  78, 
property  of  building  and  loan  society  may  be  attached  at  any  time  prior 
to  commencement  of  suit  by  attorney  general  to  enjoin  it  from  doing 
business,  and  attachment  lien  is  not  affected  by  prior  report  of  commis- 
sioners that  society  was  doing  business  in  unsafe  way. 

106  CaL  73-83.    PEOPLE  ▼.  SMITH. 

Murder. — ^Evidence  of  killing  of  another  person  is  admissible,  when 
apparently  part  of  same  transaction,  p.  82. 

To  same  effect  in  People  v.  Ebanks,  117  Cal.  664,  admitting  such  evi- 
dence. Cited  in  People  v.  Carpenter,  136  Cal.  394,  as  exception  to  rule 
that  only  crime  alleged  can  be  shown. 

Cautionary  Instruction  as  to  Expert  Evidence  should  not  be  given 
where  there  is  nothing  apparent  in  character  of  expert  or  manner  of  tes- 
tifying to  arouse  suspicion,  p.  80. 

Approved  in  State  v.  Warren,  41  Or.  358,  admitting  expert  evidence 
as  to  how  long  it  would  take  blood  to  clot  in  manner  of  clotted  blood 
found  in  room  where  deceased  was  found. 

106  Cal.  83  89.    PEOPLE  v.  UN  DONG. 

Cross-examination  of  Defendant  must  be  confined  to  matters  included 
in  his  direct  testimony,  p.  88. 

To  same  effect  in  State  v.  Gleim^  17  Mont.  30,  52  Am.  St.  Rep.  663, 
holding  cross-examination  improper  as  had. 

Impeachment  of  Witness. — Evidence  of  specific  wrongful  acts  is  in- 
admissible, p.  88. 

Cited  in  Estate  of  James,  124  Cal.  657,  noted  under  Hinkle  v.  Rail- 
road Co.,  55  Cal.  627;  People  v.  CrandaU,  125  Cal.  135-138,  noted  under 
People  V.  Hamblin,  68  Cal.  101;  Holton  v.  Davis,  108  Fed.  168,  denying 
right  to  show  witness  to  have  been  a  gambler. 

106  Cal.  89-94.     PEOPLE  v.  WEST. 

Privileged  Communications  with  Physicians. — Rule  does  not  apply 
in  criminal  cases,  p.  91. 

Approved  in  People  v.  Griffith,  146  Cal.  349,  applying  rule  in  prosecu- 
tion for  assault  with  intent  to  murder.  Distinguished  in  People  v. 
Warner,  117  Cal.  639,  holding  general  rule  applicable  therein  to  com« 
mtmications  between  spouses. 
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106  Cal.  95-98.     HIHN  CO.  v.  FLECKNER. 

Ejectment. — Answer  is  insufficient  that  denies  merely  that  withhold- 
ing is  unlawful,  p.  97. 

To  same  effect  in  Rhoades  v.  Higbee,  21  Cal.  92,  as  to  similar  de- 
nials. 

Omission  of  Finding  is  immaterial  where  appellant  introduced  no  eri- 
dence  on  the  issue,  p.  97. 

Cited  in  Reed  v.  Johnson,  127  Cal.  541,  noted  under  Hutchings  ▼. 
Castle,  48  Cal.  156;  Cutting  Fruit  etc.  Co.  v.  County,  141  Cal.  696,  ap- 
plying rule  as  to  counterclaim  in  suit  for  breach  of  contract. 

106  Cal.  98-106.    KRU6ER  t.  LIFE  ETC.  ASSOCIATION. 

Mutual  Benefit  Association.— Holder  of  endowment  certificate  has  a 
lien  upon  money  in  hands  of  state  treasurer,  p.  102. 

Distinguished  in  San  Francisco  Sav.  Union  v.  Long,  123  Cal.  117, 
denying  right  to  lien  under  Statutes  of  1891,  p.  126. 

106  Cal.  107-112.    FIELD  v.  ANDRADA. 

Fraudulent  Conveyances. — Administiator  cannot  sue  to  set  aside, 
unless  assets  are  insufficient  to  pay  exinting  creditors  of  estate,  p.  109. 

To  same  effect  in  Murphy  v.  Clayton,  114  Cal.  536,  holding  adminis- 
trator's answer  insufficient  in  action  for  replevin  against  him  for  taking 
such  propeny.  Cited  in  Collins  v.  O'T^verty,  136  Cal.  33,  noted  under 
Janes  v.  Throckmorton,  57  Cnl.  387;  Aigeltinger  v.  Einstein,  143  Cal. 
615,  creditor  who  has  merely  levied  attachment  upon  realty  as  prop- 
erty of  debtor,  subsequently  to  date  of  alleged  fraudulent  conveyance 
thereof  by  debtor  to  wife,  cannot,  prior  to  judgment  against  husband, 
sue  wife  to  set  deed  aside;  Hofman  v.  Tucker,  58  Neb.  461;  First  Nat. 
Bank  v.  Ludvigsen,  8  Wyo.  251. 

106  Cal.  113-129.     INGRAM  v.  C0L6AN;  46  Am.  St.  Rep.  221. 

No  Money  can  be  Withdrawn  from  state  treasury  in  absence  of 
specific  appropriation,  p.  116. 

Approved  in  Bickerdike  v.  State,  144  Cal.  697,  upholding  coyote 
■bounty  act  of  1901. 

Coyote  Bounty  Act  of  1891  does  not  make  specific  appropriation  out 
of  general  fund,  p.  117. 

Approved  in  Bickerdike  v.  State,  144  Cal.  684,  reciting  history  of  coy- 
ote claims,  legislation  and  litigation. 

Miscellaneous. — Bickerdike  v.  State,  144  CaL  694,  coyote  bounty  act 
of  1001  does  not  violate  Constitution,  article  16,  section  1. 

106  Cal.  129  137.    SAN  FRANCISCO  ETC.  CO.  v.  BANBURY. 

Tax  Sale. — Notice  of  Redemption  is  not  authorized  to  be  given  by 
•state  officer  in  case  of  sale  to  it,  p.  135. 
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To  same  effect  in  Russ  v.  Cricliton,  117  Cal.  701,  holding  state  unaf- 
fected by  amendment  of  188o  to  section  3788,  Political  Code. 

106  Cal.  137.    ALLEN  v.  ALLEN.     S.  C,  97  Fed.  528. 

106  Cal.  139-142.    PEOPLE  ▼.  STANTON. 

Instructions  on  Facts. — Jury  should  not  be  allowed  to  deduce  judge's 
opinion  as  to  guilt  of  prisoner  from  charge,  p.  142. 

To  same  effect  in  People  v.  Van  Ewan,  111  Cal.  152,  holding  charge 
as  to  credibility  of  witness  erroneous.  Cited  in  People  y.  Compton,  123 
Cal.  409,  noted  under  People  v.  Eckert,  16  Cal.  111. 

106  Cal.  142-149.    HENRY  y.  MERGUIRE. 

Statement  on  New  Trial  cannot  be  considered  on  motion,  unless  prop- 
erly presented  in  due  time,  p.  147. 

To  same  effect  in  Whipple  v.  Hopkins,  119  Cal.  351,  holding  settle- 
ment properly  refused  under  facts;  Witter  y.  Andrews.  122  Cal.  3, 
when  notice  of  preservation  was  insufficient.  Cited  in  Wheeler  y. 
Karnes,  125  Cal.  53,  noted  under  Higgins  v.  Mahoney,  50  Cal.  445; 
Cameron  v.  Areata  etc.  Co.,  129  Cal.  283.  noted  under  Connor  v.  South- 
em  Cal.  etc.  Co.,  101  Cal.  429;  Estate  of  Kniger,  130  Cal.  624,  625,  dis- 
cussing negligence  of  attorney  as  to  delay  in  presentation;  Machado  v. 
Kinney,  135  Cal.  355,  noted  imder  Budd  v.  Drais,  50  Cal.  120;  Burns  v. 
Kapton,  26  Mont.  364,  when  proposed  bill  of  exceptions  and  amend- 
ments proposed  but  not  adopted,  were  not  presented  to  judge  nor  deliv- 
ered to  clerk  for  him  within  ten  days  after  service  of  amendments, 
court  properly  refused  to  settle  bill.  Distinguished  in  Ever  v.  Rio  I^and 
and  Improvement  Company,  147  Cal.  465,  after  statement  on  motion  for 
new  trial  has  been  settled  and  ordered  engrossed,  opposing  party  has 
no  right  to  demand  that  objections  and  exceptions  taken  to  lacheb  of 
moving  party  shall  be  inserted  in  the  engrossed  statement. 

Same. — Order  of  settlement  is  not  appealable,  p.  145. 

Cited  in  Beach  v.  Spokane  etc.  Co.,  26  Mont.  369,  discussing  right  of 
trial  judge  to  deny  settlement:  Kaltschmidt  v.  Weber,  136  Cal.  677, 
dismissing  appeal  from  order  relieving  party  from  failure  to  present  bill 
in  due  time;  Fountain  Water  Co.  v.  Superior  Court,  139  Cal.  652,  ap- 
plying rule  to  appeal  from  order  amending  and  resettling  bill. 

106  Cal.  156-162.  LOS  ANGELES  ETC.  CO.  v.  CITY  OF  LOS  ANGE- 
LES. 

Corporation. — General  Manager  may  sign  protest  for,  though  sign- 
ing as  president  only,  p.  161. 

Cited  in  Wells  etc.  Co.  v.  Enright,  127  Cal.  672,  noted  under  Mc- 
Kiernan  v.  Lenzen,  56  Cal.  61. 
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Street  Asaesament. — ^Resolution  of  Intention  may  embrace  diatinct 
claases  of  improyementa,  p.  162. 

Cited  in  Batea  v.  Twiat^  138  Cal.  54,  noted  under  Emery  v.  San 
Franciaco  Gaa  Co.,  28  Cal.  346;  Gray  v.  Burr,  138  Cal.  Ill,  on  point  that 
paaaage  of  aeparate  reaolutiona  cannot  deprive  owner  of  right  to  pro- 
teat  aa  to  any  item;  Allen  v.  Portland,  35  Or.  433. 

106  Cal.  163-167.     PEOPLE  ▼.  YEE  FOOK  DIN. 

AppeaL — Objection  to  Evidence  will  be  conaidered,  although  informal,, 
p.  166. 

To  aame  effect  in  People  v.  Shattuck,  109  Cal.  678,.  aa  to  objection  for 
incompetency;  People  v.  O'Brien,  130  Cal.  6,  noted  under  People  t. 
Wong  Ah  Leong,  99  Cal.  440. 

106  Cal.  167-171.     GUTIERREZ  v.  HEBBERD. 

Where  Interlocutory  Decree  in  Partition  haa  become  final  by  af- 
firmance, only  mattera  intervening  after  auch  decree  can  be  reviewed 
on  appeal  from  final  judgment,  p.  168. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  486,  upholding  inter- 
locutory  divorce  decree  act  of  1903. 

106  Cal.  173-190.     PEOPLE  v.  ROYCE. 

Officer — ^Embezzlement. — Demand  ia  neceaaary,  unleaa  appropriation 
with  felonioua  intent  ia  ahown,  p.  177. 

To  aame  effect  in  People  v.  Page,  116  Cal.  396,  aa  to  embezzlement  by 
diatrict  attorney,  and  reveraing  conviction  becauae  of  failure  of  proof 
hereon.  Cited  in  People  v.  Gordon,  133  Cal.  330,  85  Am.  St.  Rep.  176, 
but  holding  allegation  thereof  unnecessary;  People  v.  Ward,  134  Cal. 
304,  noted  under  People  v.  Bidleman,  104  Cal.  608. 

Embezzlement. — ^Reatoration  thereafter  ia  not  a  defenae,  p.  188. 

To  same  effect  in  Thalheim  v.  State,  38  Fla.  199,  diacusaing  admia- 
aibility  of  certain  evidence.  Cited  in  Whitney  v.  State,  63  Neb.  303. 
and  dissenting  opinion,  Moore  v.  State,  53  Neb.  852,  holding  embezzle- 
ment not  condoned  by  aubaequent  acceptance  of  aecurity. 

106  Cal.  194-201.     McDERMOTT  ▼.  BARTON. 

When  Forecloaure  Decree  Ordera  Property  Sold  by  Sheriff  and  sub- 
sequent order  appointed  commissioner,  decree  may  be  amended  by  chang- 
ing sheriff  to  commissioner,  p.  197. 

Approved  in  Granger  v.  Sheriff,  140  Cal.  192,  193,  194,  upholding  fore- 
closure sale  by  commissioner  appointed  under  minute  order  amending^ 
decree  ordering  sale  by  aheriff. 
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106  Cal.  202-208.     BANK  OF  SUISUN  ▼.  STARK.    Cited  in  State  v. 
Low,  40  W.  Va.  457. 

106  Cal.  211-215.     PEOPLE  ▼.  VERDEGREEN;   46  Am.  St.  Rep.  234. 

Assault  to  Rape.^-Consent  is  no  defense,  where  female  below  age  of 
•consent,  p.  214. 

To  same  effect  in  People  v.  Webster,  111  Cal.  383,  but  holding  im- 
proper an  instruction  assuming  age  of  child  to  be  below  age  of  con- 
sent; People  V.  Rangod,  112  Cal.  672,  holding  information  sufficient 
thereon,  and  holding  force  and  consent  immaterial;  People  v.  Lourintz, 
114  Cal.  629,  sustaining  conviction;  People  v.  Gomez,  118  Gal.  328,  hold- 
ing instruction  sufficient  that  charged  jury  to  find  defendant  either 
guilty  of  assault  to  rape,  or  not  guilty  at  all;  People  v.  Roach,  12& 
Oal.  34,  and  People  v.  Vann,  129  Gal.  119,  sustaining  conviction.  Note 
citation:   Hill  v.  State,  66  Am.  St.  Rep.  808,  on  general  subject. 

106  Gal.  220-223.     SHAMP  v.  WHITE. 

Evidence. — ^Recitals,  in  letter,  of  prior  notice  are  inadmissible  to 
prove  such  notice,  p.  223. 

Distinguished  in  Rogers  v.  Manhattan  etc.  Co.,  138  Cal.  292,  admit- 
ting certain  recitals  when  made  as  part  of  res  gestae.  Cited  in  Perry 
T.  Rockland  etc.  Lime  Co.,  94  Me.  331. 

106  Cal.  224-237.    PACIFIC  MUTUAL  ETC.  CO.  v.  FISHER. 

Notice  of  Appeal  by  defendant  must  be  served  on  codefendant  when 
latter  would  be   injuriously  affected  by  reversal  of  judgment,  p.  231. 

To  same  effect  in  Warren  v.  Ferguson,  108  Cal.  536,  but  holding  such 
service  unnecessary  under  facts  stated;  Bamhart  v.  Edwards,  111  Gal. 
431,  holding  service  necessary  therein;  Bair  v.  Watkins,  130  Gal.  541, 
noted  under  Harper  v.  Hildreth,  99  Cal,  265. 

Mechanics'  Liens. — Contractor  may  file  within  sixty  days  from  com- 
pletion of  contract,  p.  232. 

Distinguished  in  Davis  v.  MacDonough,  109  Cal.  549,  holding  sub- 
contractor's time  to  begin  to  run  from  completion  of  building. 

Mechamcs'  Liens. — Interest  is  allowable  on  claims  from  date  of  filing 
complaint,  in  absence  of  specific  date  fixed  for  payment,  p.  233. 

To  same  effect  in  Lane  v.  Turner,  114  Cal.  400.  sustaining  such  al- 
lowance in  action  for  moneys  paid  out  for  another;  Hines  v.  Miller, 
126  Cal.  685,  and  Macomber  v.  Bigelow,  126  Cal.  15,  sustaining  such 
allowance;  Cutting  Fruit  etc.  Co.  v.  Canty,  141  Cal.  697,  upholding  al- 
lowance of  interest  from  filing  of  complaint,  though  clerk  delayed  en- 
try of  judgment  for  two  years. 
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Mechanics'  Liens. — Complaint  need  not  contain  allegations  as  to  at- 
torney's  fees,  p.   234. 

To  same  effect  in  Clancy  v.  Plover.  107  Cal.  274,  holding  issue  as  to- 
such  allegation  immaterial,  and  sustaining  allowance,  irrespective  of 
evidence  thereon;  Rose  v.  Rose,  101)  Cal.  547,  holding  court  n<»t  hound 
by  such  allegations  in  divorce  complaint;  McNaniara  v.  Oakland  etc. 
Assn..  131  Cal.  347,  holding  neither  averment  nor  finding  necessary; 
Benton  v.  Benton,  122  Cal.  398,  in  action  for  maintenance  attorneys' 
fees  in  excess  of  amount  asked  for  in  complaint  cannot  be  allowed. 

Mechanics'  Liens  commence  when  claimant  begins  to  furnish  the  mate- 
rials, p.  236. 

Cited  in  McClain  v.  Hutton,  131  Cal.  144,  discussing  priorities  under 
valid  and  void  contracts. 

Mechanic's  Liens.—Contractor  may  file  within  sixty  days  from  com- 
pletion of  contract,  p.  232. 

Approved  in  Salt  J^ke  Hardw^are  Co.  v.  Chainman  Min.  etc.  Co..  12ft 
Fed.  511,  one  contracting  with  owner  to  furnish  mining  machinery,  and 
install  same  in  mill  on  mine,  was  an  original  contractor  entitled  to 
sixty  days  within  which  to  file  claim  for  lien. 

Discretion  of  court  in  allowance  of  attorney's  fees  on  foreclosure  of 
mechanics'  lien  cannot  be  reviewed  on  apj)eal  in  absence  of  evidence 
regarding  amount  of  services,  p.  234. 

Approved  in  Castagnetto  v.  Coppertown  Mining  etc.  Co..  146  (^aL 
334,  upholding  allowance  of  seventy -five  dollars  for  each  of  twelve  sep- 
arate liens. 

106  Cal.  237  257.     VERNON  ETC.  CO.  v.  LOS  ANGELES. 

Riparian  Owner  is  not  entitled  to  injunction  against  diversion,  when 
his  own  appropriation  was  for  purposes  of  selling  water  to  others,  p. 
242. 

See  note  to  Nevada  etc.  Co.  v.  Bennett.  60  Am.  St.  Rep.  807,  on  gen- 
eral subject. 

Municipal  Corpoiation  can  appropriate  only  so  much  riparian  water 
as  is  necessary  for  use  of  its  inhabitants,  p.  251. 

Cited  in  Los  Angeles  v.  Pomeroy,  124  Cal.  639,  on  point  that  city  en- 
croaching (;n  riparian  rights  of  others  must  make  proper  compensation 

therefor. 

Riparian  Rights. — Upper  Owner  must  return  the  water  at  or  above  hi* 
lower  lines,  p.  256. 

Distinguished  in  Bathgate  v.  Irvin'^.  126  Cal.  144,  77  Am.  St.  Rep.  165,. 
sustaining  findings  imder  facts  stated. 

Miscellaneous.-  California   etc.   Co.   v.   Enterprise   etc   Ck).,   127    Ked^ 
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743,  riparian  owner  or  his  lessee  may  enjoin  unlawful  diversion  of  wa- 
ter from  stream  above  land,  though  injury  cannot  be  estimated  in  dam- 
ages. 

106  Cal.  257-286.     DE  BAKER  v.  SOUTHERN  CALIFORNIA  RY.  CO.; 
46  Am.  St.  Rep.  237. 

Municipal  Corporation  is  liable,  jointly  with  its  contractor,  for  dam- 
ages caused  by  negligence  in  building  levee,  p.  282. 

To  same  effect  in  Stanford  v.  San  Francisco,  111  Cal.  205,  holdini?  it 
liable  for  damages  from  surface  water  caused  by  building  of  sewer; 
and  see  Daneri  v.  Railway  Co..  122  Cal.  508,  509,  on  facts  similar  to 
those  in  main  case,  but  holding  action  barred  by  limitation.  Cited  in 
Cerman  etc.  Soc.  v.  Ramish,  138  Cal.  130,  on  point  that  power  of  tax- 
ation may  be  executed  before  payment  to  owner  for  damages  by  street 
work;  note  to  Covington  etc.  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  420- 
428,  on  liability  of  contractors. 

Judicial  Notice  extends  to  fact  of  boundaries  of  city  and  inclusion  of 
certain  lands  therein,  p.  272. 

To  same  effect  in  People  v.  Oakland  etc.  Co.,  118  Cal.  246.  as  to 
property  included  within  certain  statutory  grants  to  city.  Approved  in 
Ex  parte  Wygant,  39  Or.  435,  following  rule. 

Pleading. — Order  Striking  Out  cannot  be  sustained  because  party  did 
not  offer  evidence  as  to  part  stricken  out,  p.  278. 

Cited  in  Pastene  v.  Pardini,  135  Cal.  433.  noted  under  Bell  v.  Brown, 
22  Cal.  678. 

106  Cal.  289-296.     PEOPLE  v.  JOHNSON. 

Rape — Assault.— Instructions  as  to  intent  held   erroneous,  p.  295. 

Cited  in  People  v.  Kuches.  120  Cal.  509,  holding  evidence  of  intent  suf- 
ficient; People  V.  Barker,  137  Cal.  559,  holding  similar  instructions  er- 
roneous. Distinguished  in  People  v.  Keith,  141  Cal.  689,  upholding  suf- 
ficiency of  instruction  in  prosecution  for  rape  as  to  sufficiency  and 
credibility  of  testimony  of  prosecutrix. 

Rape. — ^Evidence  of  unchastity  of  prosecutrix  is  admissible,  but  not 
wlien  prosecutrix  is  under  age  of  consent,  p.  293. 

Cited  on  first  point,  in  People  v.  Shea,  125  Cal.  152,  noted  under  Peo- 
ple v.  Benson,  6  Cal.  221;  on  second  point  in  People  v.  Bene,  1.30  Cal. 
163,  164;  People  v.  Harlan,  133  Cal.  20.  and  People  v.  Wilmot,  139  Cal. 
108   holding  certain  evidence  inadmissible. 

106  Cal.  296  301.     EX  PARTE  WONG  YOU  TING. 

Trial  by  Jury  may  be  denied  by  legislature  in  certain  classes  of 
petty  offenses,  p.  301. 
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To  same  effect  in  In  re  Fife,  110  CaL  9,  10,  holding  vagrancy  one  of 
fluch  offenses,  but  distinguishing  main  case  and  holding  that  denial 
thereof  cannot  be  reviewed  upon  habeas  corpus. 

106  Cal.  302-320.    PEOPLE  y.  LEONARD. 

Instructions  must  be  taken  together  in  considering  their  correctness 
fleparately,  p.  314. 

To  same  effect  in  People  v.  Armstrong,  114  Cal.  573,  as  to  instruc- 
tions regarding  accomplice. 

Grand  Jury. — ^Additional  Jurors  may  be  summoned  when  regular 
venire  exhausted,  p.  318. 

To  same  effect  in  People  v.  Sehom,  116  Cal.  509,  applying  rule  to  trial 
jury,  and  sustaining  appointment  of  elisor.  Cited  in  People  y.  Prather, 
134  Cal.  438,  sustaining  special  venire. 

General  Citation.— Eastham  v.  Holt,  43  W.  Va.  621. 

106  Cal.  320-324.    PEOPLE  y.  MILLAN. 

False  Pretenses. — Information  for  obtaining  money  under,  sustained, 
p.  324. 

Cited  in  People  v.  Cummings,  123  Cal.  272,  holding  evidence  sufficient 
for  conviction. 

106  CaL  324-327.     GRANT  y.  SUPERIOR  COURT. 

Receiyer. — ^Prohibition  will  not  lie  from  order  directing  receiver's 
compensation  paid  out  of  funds  in  his  hands,  where  such  order  was 
appealable,  p.  326. 

To  same  effect  in  White  y.  Superior  Court,  110  Cal.  58,  denying  pro- 
hibition on  order  directing  sale  of  property  to  satisfy  alimony  decree; 
Grant  v.  Railway  Co.,  116  Cal.  72,  on  point  that  such  order  is  an  ap- 
pealable one.  Cited  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127 
Cal.  421,  sustaining  appeal  from  order  striking  out  stay  bond  and  di- 
recting sheriff  to  pay  over  moneys  collected;  Los  Angeles  v.  L.  A.  etc 
Co.,  134  Cal.  123,  124,  as  to  appeal  from  order  settling  receiver's  ac- 
count; Free  Gold  etc.  Co.  v.  Spiers,  135  Cal.  131,  noted  under  Rochat 
v.  Gee,  91  Cal.  355;  Elliott  v.  Superior  Court,  144  Cal.  506,  refusing 
certiorari  at  instance  of  interveners  in  special  proceeding  upon  appli- 
cation of  receiver  to  obtain  allowance  of  counsel  fees;  Sullivan  v.  Gage, 
145  Cal.  768,  refusing  mandamus  to  compel  state  board  of  examiners 
to  allow  claim  for  fees  for  attorney  for  receiver  under  void  order  made 
in  suit  by  state  to  dissolve  corporation  where  bond  had  repeatedly  re- 
jected it;  Baker  v.  Williams  Banking  Co.,  42  Or.  219,  order  of  equity 
court  passing  on  validity  of  claim  against  fund  in  custody  of  officers  is 
final  determination  of  right  to  participate  in  fund  and  cannot  be  after- 
ward questioned  by  parties. 
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106  Cal.   327-328.     WICKERSHAM  v.  CRITTENDEN.     8.  C.   see   106 
ail.  329. 

Corporation. — Salary  of  officer  cannot  be  raised  by  board  when  his 
vote  was  necessary  for  passage  of  the  resolution,  p.  328. 

Cited  in  Reclamation  Dist.  v.  McCullah,  124  Cal.  182,  noted  under 
San  Diego  v.  San  Diego  etc.  Co.,  44  Cal.  106. 

106  Cal.  329-331.    WICKERSHAM  v.  CRITTENDEN. 

Corporation. — Stockholder  may  sue  without  prior  request  to  directors 
when  this  would  have  been  futile,  p.  331. 

Cited  in  Whitehead  v.  Sweet,  126  Cal.  73,  noted  under  Ashton  v.  Dash- 
away  etc.  Assn.,  84  Cal.  70. 

106  Cal.  332-337.    RAGSDALE  v.  NA6LE. 

Contract  in  Restraint  of  Trade  is  valid  in  all  particulars  wherein  it 
comes  within  provisions  of  the  law,  p.  336. 

To  same  effect  in  Gregory  v.  Spieker,  110  Cal.  154,  52  Am.  St.  Rep. 
73,  as  to  contract  unlimited  as  to  time,  but  limited  to  one  county  as  to 
place. 

106  Cal.  337-342.    HAWLET  y.  GRAY  BROS.  ETC.  CO. 

Corporation. — ^Directors  may  empower  president  to  lease  property  for 
its  use^  p.  341. 

Cited  in  McCormick  v.  Stockton  etc.  Co.,  130  Cal.  104,  noted  under 
McKieman  v.  Lenzen,  56  Cal.  61. 

Corporate  Contracts. — Copy  of  resolution  duly  certified  by  its  seal 
cannot  be  attacked  by  it,  although  no  such  resolution  in  fact  passed,  p. 
-342. 

To  same  effect  in  Purser  v.  Eagle  Lake  etc.  Co.  Ill  Cal.  142,  as  to 
similar  resolution. 

106  Cal.  343-351.     IN  RE  WAX. 

Privileged  Communications. — ^Attorney  may  testify  as  to  testator's 
mental  condition,  when  made  a  subscribing  witness  to  will,  p.  347. 

To  same  effect  in  In  re  Mullin,  110  Cal.  254,  applying  rule  to  physician 
who  was  such  witness.  Note  citations:  O'Brien  v.  Spalding,  66  Am. 
St.  Rep.  231,  on  general  subject. 

Witness  Having  Business  Transaction  with  testator  may  testify  as 
to  his  appearance  as  rational  or  irrational,  p.  350. 

Approved  in  People  v.  Manoogian,  141  Cal.  596,  where  defense  to  mur- 
der was  insanity  and  severe  injury  to  defendant's  head  prior  to  homi- 
^de  was  shown,  witness  not  intimate  acquaintance  may  testify  as  to 
Notes  Cal.  Rep.— 288. 


106  Cal.  352-365         Notes  on  California  Reports.  4594 

his  appearance  between  injury  and  homicide,  as  being  rational  or  irra- 
tional. 

Question  as  to  Who  is  an  ''Intimate  Acquaintance"  is  left  to  discre- 
tion of  trial  court,  p.  351. 
Approved  in  Estate  of  McKenna,  143  CaL  584,  following  rule. 

106  Cal.  352-355.    WARREN  T.  RIDDELL. 

Street  Assessments. — Appeal  is  necessary  to  raise  objection  that  grad- 
ing not  done  to  official  grade,  p.  353. 

To  same  effect  in  Diggins  v.  Hartshome,  108  Cal.  162,  as  to  accept- 
ance by  superintendent  before  completion;  and  see  Buckman  y.  Landers,. 
Ill  Cal.  350,  Wells  v.  Wood,  114  Cal.  257,  cited  under  McDonald  v.  Con- 
niff,  99  Cal.  386;  but  see  Warren  ▼.  Chandos,  115  Cal.  388,  holding  ap- 
peal unnecessary  when  assessment  void  because  official  grade  changed 
after  contract  let.  Cited  in  Petaluma  Pav.  Co.  v.  Singley,  136  Cal.  619, 
noted  under  Fanning  v.  Leviston,  93  Cal.  188;  Lambert  v.  Bates,  137 
Cal.  680,  where  explained,  holding  that  objection  cannot  be  raised  in 
suit  on  assessment  when  already  taken  on  appeal;  German  etc.  Soc. 
V.  Ramish,  138  Cal.  129,  holding  superintendent's  action  conclusive  in 
absence  of  appeal. 

Street  Assessments. — Grading  must  be  done  to  official  line,  and  is 
incomplete  if  done  to  another  line  upon  assumption  that  grade  had 
been  changed,  p.  354. 

To  same  effect  in  Sievers  v.  San  Francisco,  115  Cal.  652,  653,  56  Am. 
8t.  Rep.  154,  holding  city  not  liable  for  damages  caused  by  error  in  this- 
regard;  Palmer  v.  Bumham,  120  Cal.  365,  but  sustaining  power  to  es- 
tablish subgrade  for  purposes  of  macadamizing. 

106  Cal.  355-365.     DIRECTORS  OF  FALLBROOK  ETC.  DISTRICT  y. 
ABILA. 

Petition  for  Organization  of  Irrigation  District  not  signed  by  fifty 
land  owners  is  insufficient,  p.  360. 

Approved  in  Rothchild  y.  RoUinger,  32  Wash.  310,  under  Ballinger's 
Code,  section  4166,  providing  for  organization  of  irrigation  district,  pet- 
tion  by  forty-two  freeholders,  constituting  more  than  majority,  is 
sufficient. 

Order  Granting  New  Trial  as  to  particular  issue  was  affirmed,  p.  365. 
Cited  in  support  of  general  issue  in  Mountain  etc.  Co.  v.  Bryan,  111 
Cal.  38,  but  holding  such  order  improper  when  indefinite. 

Wright  Act. — ^*'Owner  of  Lands"  as  used  therein  does  not  apply  to 
small  holdings  in  towns  included  in  district,  p.  360. 

To  same  effect  in  In  re  Central  etc.  District,  117  Cal.  3I>7.  holding^ 
such   owners  not  qualified  to  petition  for  formation  of  district. 
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106  Cal.  365  372.     DIRECTORS  OP  FALLBROOK  ETC.  DISTRICT  T. 
ABILA. 

Wright  Act. — ^Proceedings  under  may  be  confirmed  by  proceedings  by 
corporation  under  amendatory  acts,  p.  370. 

To  same  effect  in  In  re  Central  etc.  District,  117  Gal.  389,  holding 
former  proceedings  not  conclusive  when  so  reviewed,  but  conclusive 
against  collateral  attack;  and  on  last  point  Miller  v.  Irrigation  Dis- 
trict, 85  Fed.  Rep.  701. 

Where  Voters  Were  Allowed  to  Vote  after  Hour  fixed  by  statute  for 
closing  polls,  election  is  nugatory,  p.  370. 

Distinguished  in  Kenworthy  v.  Mast,  141  Cal.  274,  precinct  vote  not 
invalidated  because  of  delay  in  opening  polls  where  officers  acted  with- 
out fraudulent  intent  and  only  one  voter  deprived  of  vote  whose  vote 
would  not  change  result. 

106  Cal.  373-377.    SHERMAN  y.  SANDELL. 

Trusts. — Oral  Declarations  after  absolute  conveyance  cannot  estab> 
Ksh  trust  with  reference  thereto,  p.  375. 

To  same  effect  in  Moore  v.  Hamerstag,  109  Cal.  124,  as  to  parol 
promise  to  hold  prior  mining  location  in  trust  for  real  locator;  Harp 
V.  Harp,  136  Cal.  424,  but  admitting  evidence  to  show  intent  at  time 
of  execution  of  deed. 

Trust. — Absolute  Conveyance  cannot  be  shown  to  be  by  parol,  unlesa 
evidence  is  clear  and  convincing,  p.  375. 

Cited  in  Sheehan  v.  Sullivan,  126  Cal.  193,  noted  under  Mahoney  v. 
Bostwick,  96  Cal.  63;  Barbour  v.  Frick,  126  Cal.  633,  on  point  that  paro? 
evidence  is  admissible;  De  Galindo  v.  De  Galindo,  147  Cal.  81,  in  action 
to  enforce  constructive  trust  in  land  deeded  by  plaintiff  to  defendant 
based  on  fraudulent  representations  of  defendant's  deceased  husband  in- 
ducing the  deed,  finding  that  no  false  representations  were  made,  is 
unsupported  where  plaintiff's  testimony  very  weak  and  showed  long 
acquiescence. 

106  Cal.  377-381.    YOUNGER  v.  YOUNGER. 

Divorce — Custody  of  Children. — Jurisdiction  over  depends  solely  on 
fact  that  they  are  children  of  the  parties  to  action,  p.  379. 

To  same  effect  in  dissenting  opinion  in  De  la  Montanya  v.  Same,  112^ 
Cal.  130,  63  Am.  St.  Rep.  177,  on  point  that  such  custody  is  incident  to. 
main  relief  sought. 

Adopted  Child  becomes  child  of  adopting  parents,  p.  379. 
Cited  in  Estate  of  Taylor,  131  CaL  182,  on  point  that  their  domicile 
becomes  his  after  the  adoption. 
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106  Cal.  385-392.     HENDERSON  v.  O'CONOR. 

Collection  by  Bank  after  receiver  appointed  in  insolvency  belongs  to 
person  depositing  draft  for  collection,  and  not  to  receiver,  p.  391. 

To  same  effect  in  Anderson  v.  Bank,  112  Cal.  602,  53  Am.  St.  Rep.  230, 
as  to  special  deposit  made  as  collate .al;  Guiguon  v.  First  Nat.  Bank,  22 
Mont.  145,  on  point  that  collecting  bank  can  accept  nothing  but  money. 

106  Cal.  392-399.    UTT  ▼.  FREY. 

Appropriator  of  Water  by  use  of  another's  ditch  can  prevent  diver- 
sion thereof  by  third  person  showing  no  better  right,  p.  395. 

To  same  effect  in  Cardoza  v.  Calkins,  117  Cal.  112,  granting  injunc- 
tion under  facts  stated.  Approved  in  Browning  v.  Lewis,  39  Or.  17, 
following  rule. 

Abandonment  of  Water  Right  cannot  be  predicated  on  mere  non- 
user,  p.  397. 

To  same  effect  in  Integral  etc.  Co.  v.  Altoona  etc.  Co.,  76  Fed.  Rep. 
381,  382,  sustaining  instructions.  Cited  in  Wolff  v.  Canadian  Pac.  Ry. 
Co.,  123  Cal.  539,  noted  under  Moon  v.  Rollins,  36  Cal.  333;  Wood  v. 
Etiwanda  Water  Co.,  147  Cal.  233,  abandonment  of  dilapidated  part  of 
flume  and  substitution  of  iron  pipe  therefor  is  not  an  abandonment  of 
right  to  divert  water. 

106  Cal.  400-409.    EX  PARTE  MANSFIELD. 

Liquor  Licenses. — County  may  impose  upon  any  person  in  liquor 
business  within  its  limits,  p.  404. 

To  same  effect  in  £x  parte  Seube,  115  Cal.  630,  and  as  distinguishing 
102  Cal.  159.  Cited  in  County  of  Los  Angeles  v.  Eikenberry,  131  Cal. 
465-467,  on  point  that  payment  of  city  license  does  not  relieve  from 
county  license  tax. 

Municipal  Ordinance  is  not  void  in  toto  because  of  invalidity  of 
penalty  clause,  p.  406. 

To  same  effect  in  Ex  parte  Haskell,  112  Cal.  421,  denying  habeas 
corpus  when  applied  for  before  conviction  under  ordinance;  Ex  parte 
Stephen,  114  Cal.  279,  282,  283,  as  to  similar  clause,  and  holding  ordi- 
nance not  entirely  void  when  void  clause  is  separable. 

106  Cal.  409  419.     SHENANDOAH  ETC.  CO.  v.  MORGAN. 

Water  Rights. — Decree  establishing  should  confine  parties  to  neces- 
sary and  proper  use  for  their  purposes,  p.  418. 

To  same  effect  in  Riverside  etc.  Co.  v.  Sargent,  112  Cal.  235,  dis- 
cussing sufficiency  of  evidence  as  to  necessary  use. 

Variance. — ^Plaintiff  can  recover  only  under  cause  of  action  alleged, 
p.  417. 
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Cited  in  Davis  v.  Pac.  Tel.  Co.,  127  Cal.  321,  noted  under  Mondran  v. 
Goux,  51  Cal.  151. 

Lieu  Lands. — ^Title  to  relates  back  to  time  of  selection,  p.  416. 
Cited  in  Olive  etc  Co.  v.  Olmstead,  103  Fed.  676,  on  point  that  rights 
ms  to  such  lands  are  to  be  determined  as  of  date  of  selection. 

106  Cal.  420-426.    HOLLEY  v.  COUNTY  OF  ORANGE. 

Drainage  Act  of  i88i  is  constitutional,  p.  423. 

Denied  in  Nickey  v.  Stearns  R.  Co.,  126  Cal.  153,  holding  act  void  on 
new  grounds  of  objection. 

106  Cal.  427-434.     IN  SE  WELCH. 

Appeal. — Special  Administrator  may  appeal  from  orders  directing  his 
payment  of  arrearages  of  family  allowance  and  of  partial  distribution, 
p.  429. 

To  same  effect  in  In  re  Smith,  117  Cal.  508,  sustaining  administrator's 
appeal  from  premature  order  directing  payment  of  preferred  claim; 
but  see  Jones  v.  Lamont,  118  Cal.  503,  62  Am.  St.  Rep.  255,  denying 
right  of  public  administrator  to  appeal  from  decree  of  distribution 
obtained  on  heir's  petition;  Estate  of  Murphy,  145  Cal.  466,  executrix 
may  appeal  from  order  for  partial  distribution  where  she  presents 
issue  as  to  sufficiency  of  petition  to  show  that  there  were  sufficient 
assets  to  pay  legacies  without  loss  to  creditors.  Cited  in  Los  Angeles 
V.  I^s  Angeles  etc.  Co.,  134  Cal.  123,  noted  under  Grant  v.  Superior 
Court,  106  Cal.  324;  Smith's  Estate,  43  Or.  602,  administrator  has 
appealable  interest  in  order  of  county  court  dismissing  his  petition  for 
license  to  sell  realty  to  pay  allowed  claims  against  estate. 

An  order  for  payment  of  family  allowance  becomes  final  when  no 
appeal  is  taken  therefrom,  p.  430. 

Approved  in  Estate  of  Nolan,  145  Cal.  561,  where  order  for  family 
allowance  is  made  to  widow  who  is  also  administratrix,  and  order  ia 
not  appealed,  her  status  as  widow  cannot  be  attacked  on  settlement 
of  her  accounts. 

Probate  Homestead. — Court  need  not  find  that  property  already  set 
apart  was  insufficient  for  support,  p.  430. 

Cited  in  Estate  of  Bell,  131  Cal.  4,  denying  right  of  creditors  to  at- 
tack decree  collaterally. 

106  Cal.  434-440.     IN  RE  HEYDENFELDT.     S.  C.  see  117  Cal.  552,  554;. 
127  Cal.  446. 

Will — Debts. — ^W'ill  construed  as  intending  that  mortgage  should  be 
paid  from  proceeds  of  sale  of  other  property,  p.  437. 

Distinguished  in  Estate  of  Porter,  138  Cal.  62."),  holding  encumbrance 
not  chargeable  on  other  property. 
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106  Cal.  441-461.    HEWES  v.  GERMAIN  FRUIT  CO. 

Sale. — Contract  is  merely  executory  when  something  remains  to  be 
clone  to  property  before  delivery,  p.  445. 

To  same  effect  in  Rayfield  v.  Van  Meter,  120  Cal.  420,  holding  party 
not  entitled  to  seller's  remedies  under  facts  stated. 

106  Cal.  451-453.    HALL  y.  EAUFFMAN. 

Dedication. — ^Acceptance  is  established  by  public  user  for  purpose  for 
which  dedication  made,  p.  462. 

To  same  effect  in  Helm  v.  McClure,  107  Cal.  204,  holding  dedication 
and  acceptance  shown. 

Highways. — ^Road  Commissioner  may  sue  to  remove  obstruction  there- 
on, p.  452. 

Cited  in  County  of  Sierra  v.  Butler,  136  OaL  649,  noted  under  San 
Benito  Co.  v.  Whitesides,  61  Cal.  416. 

106  Cal.  453-457.    IN  RE  DAVIS. 

Administration. — ^Relative  of  deceased  cannot  obtain  letters  unless 
•entitled  to  succeed  to  part  of  personal  estate,  p.  455. 

To  same  effect  in  In  re  Eggers,  114  Cal.  466,  denying  letters  to  cousin 
-where  father  and  brother  alive.  Approved  in  Estate  of  Edson,  143 
Cal.  608,  son  who  has  conveyed  all  interest  in  estate  of  deceased  mother 
to  his  father  is  not  entitled  to  administer  on  mother's  estate  in 
preference  to  sister,  notwithstanding  death  of  father  prior  to  applica- 
tion for  letters. 

Articles  of  Separation  when  containing  mutual  relinquishment  of 
property  rights  also  destroy  inheritable  interests,  p.  456. 

To  same  effect  in  Jones  v.  Lament,  118  Cal.  501,  502,  62  Am.  St.  Rep. 
^52,  254,  but  holding  no  such  relinquishment  contained  in  articles  dis- 
'Cussed;  Estate  of  Winslow,  121  Cal.  95,  holding  homestead  abandoned 
by  such  contract.  ^ 

General  Citation. — Aspey  v.  Davis,  13  S.  D.  226. 

106  Cal.  458-476.    PEOPLE  v.  GIBSON. 
Instructions  are  to  be  construed  as  a  whole,  p.  470. 
Cited  in  Thomas  v.  Gates,  126  Cal.  8. 

Record  on  AppeaL — Instructions  belong  to  judgment  roll  and  not  to 
'felU  of  exceptions,  when  in  writing  and  duly  endorsed,  p.  472. 

To  same  effect  in  Cohen  v.  Wallace,  107  Cal.  137,  but  holding  settle- 
ment of  bill  improperly  refused. 

Presumption  upon  Appeal  is  in  favor  of  regularity  and  proceedings  of 
trial  court,  p.  472. 
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To  same  effect  in  People  v.  Reilly,  106  Cal.  650,  as  to  regularity  in 
form  of  deposition  admitted;  People  v.  Ebanks,  117  Cal.  665,  as  to 
regularity  of  cross-examination.  Cited  in  McLennan  v.  Wilcox,  120 
Cal.  53,  on  point  that  appellant  must  show  error  affirmatively;  People 
V.  Allen,  144  Cal.  300,  where  there  is  no  bill  of  exceptions  or  statement 
embodying  evidence,  instructions  in  rape  case  presumed  to  be  pertinent 
to  evidence. 

Appeals. — ^Errors  in  Rulings  on  evidence  will  not  be  considered  unless 
reasons  for  objection  stated,  p.  475. 

To  same  effect  in  People  v.  Woon  Tuck  Wo,  120  Cal.  298.  Cited  in 
People  V.  Breen,  130  Cal.  80,  quoting  People  v.  Woon  Tuck  Wo,  120 
Cal.  298;  People  v.  Glaze,  139  Cal.  163. 

106  Cal.  483-485.    SHEARMAN  y.  JORGENSEN. 

Vacation  of  Default  cannot  be  granted  for  mistake  of  attorney  as  to 
law,  p.  485. 

To  same  effect  in  Bonnifield  t.  Thorp,  71  Fed.  Rep.  931,  denying 
motion  under  facta  stated;  Moffit  v.  Jordan,  127  Cal.  629,  sustaining 
order  refusing  to  relieve  party  from  stipulation;  Thompson  v.  Harlow, 
150  Ind.  455,  ruling  similarly  as  to  client's  mistake  as  to  law. 

106  Cal.   486-493.    McGABE   ▼.   GOODWIN. 

State  Lands.— Certificate  of  Purchase  is  conclusive  against  state  as 
to  right  to  patent,  p.  491. 

To  same  effect  in  Pioneer  etc.  Co.  v.  Maddux,  109  Cal.  641,  50  Am. 
St.  Rep.  72,  denying  right  of  state  to  sell  to  another  after  issuance 
of  certificate. 

106  Cal.  498-499.    SAN  JOSE  IMP.  CO.  y.  AUZERAIS. 

Streets. — ^Resolution  of  Intention  must  describe  proposed  work,  p. 
499. 

Cited  in  Schwiesau  y.  Mahon,  128  Cal.  115,  noted  under  Bolton  v. 
Gilleran,  105  Cal.  244;  Fay  v.  Reed,  128  Cal.  360,  holding  assessment 
void;  Chase  v.  Scheerer,  136  Cal.  251,  noted  under  Richardson  y.  Hey- 
denfeldt,  46  Cal.  88. 

106  Cal.  500-505.    PEOPLE  v.  TOWN  OF  SAUSALITO. 
-  Election. — ^Respondent  may  show  errors  against  him  to  counterbal- 
ance those  in  his  favor,  p.  502. 

Cited  in  People  v.  Campbell,  138  Cal.  18,  noted  under  Webster  y. 
Byrnes,  34  Cal.  273. 

"Majority  of  Electors"  necessary  to  incorporate  town,  construed,  p« 
505. 
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Distinguished  in  Santa  Rosa  v.  Bower,  142  Cal.  302,  municipal  charter 
is  not  adopted  merely  because  it  received  majority  of  votes  cast  there- 
upon, if  it  did  not  receive  majority  of  all  votes  cast  at  municipal 
election. 

Election. — ^Ballots  are  not  to  be  considered  or  counted  for  any  purpose 
where  elector's  wish  not  indicated,  p.  503. 

To  same  effect  in  State  v.  Roper,  47  Neb.  426,  discarding  such  ballots 
in  estimating  total  number  cast. 

Election. — ^Ballot  must  be  marked  in  manner  prescribed  by  statute,, 
p.  504. 

See  note  to  Taylor  v.  Bleakley,  49  Am.  St.  Rep.  243. 
General  Citation.— State  v.  Clark,  59  Neb.  709. 

106  Cal.  506-509.    DIXON  v.  CARDOZO. 

Parties. — Guardian  of  plaintiiT  must  not  be  substituted  as  sole  plain* 
tiff  in  latter's  stead,  p.  507. 

To  same  effect  in  concurring  opinion  in  Estate  of  Callaghan,  119  Cal. 
577,  denying  right  of  guardian  to  appeal  in  own  name  from  decree  of 
partial  distribution  affecting  ward. 

106  Cal.  509-514.    LOVEREN  v.  LOVEREN. 

Divorce. — Contract  is  void  that  is  executed  collusively  for  purpose  of 
facilitating  divorce,   p.   512. 

To  same  effect  in  Smutzer  v.  Stimson,  9  Colo.  App.  327,  denying  re- 
covery on  breach  of  contract  based  on  withdrawal  of  defense  to  suit. 
Cited  in  Newman  v.  Freitas,  129  Cal.  289,  noted  under  Beard  v.  Beard, 
65  Cal.  354;  Palmer  v.  Palmer,  26  Utah,  47,  where  husband  coerced  wife 
into  contract  to  facilitate  procurement  of  divorce,  and  by  such  contract 
secured  her  consent  to  take  fractional  part  of  property,  contract  is  no 
bar  to  her  right  of  inheritance  in  husband's  property;  Shirk  v.  Shirk, 
75  Mo.  App.  579. 

106  Cal.  514-540.    SAVINGS  ETC.  SOCIETY  ▼.  BURNETT. 

Trust  Deed  intended  as  security  transfers  legal  title  subject  to  re- 
conveyance on  payment,  p.  528. 

To  same  effect  in  Sacramento  Bank  v.  Alcorn,  121  Cal.  382,  holding 
such  deeds  valid  under  rule  of  stare  decisis,  and  on  same  point  see 
Camp  V.  Land,  122  Cal.  170.  Cited  in  Banta  v.  Wise,  135  Cal.  280,  dis- 
tinguishing mortgages  and  trust  deeds;  note  to  Truxton  v.  Fait  etc^ 
Co.,  73  Am.  St.  Rep.  100,  on  stare  decisis;  Herbert  Kraft  Co.  ▼.  Bryan, 
140  Cal.  80,  81,  arguenlo. 

Appeal. — Conflict  of  Evidence  doe?  not  arise  from  presumption  and 
evidence  of  facts  overcoming  it,  p.  529. 
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To  same  effect  in  People  v.  Milner,  122  Cal.  179,  but  holding  pre- 
sumption to  be,  of  itself,  evidence  sufficient  to  sustain  verdict.  Cited 
in  Knwlins  v.  Ferguson,  133  Cal.  473,  but  holding  question  of  presump- 
tion not  involved. 

FAyment — Acceptance  of  Note  will  not  so  operate  unless  so  intended 
and  agreed,  p.  530. 

To  same  effect  in  Dellapiazza  v.  Foley,  112  Cal.  386,  holding  transac- 
tion not  to  be  payment,  novation  or  accord;  Savings  Bank  v.  Market 
Co.,  122  Cal.  33,  holding  payment  not  shown.  Cited  in  Dingley  v.  Mc- 
Donald, 124  Cal.  92,  and  Hooker  v.  Burr,  137  Cal.  638,  noted  under 
Comptoir  v.  Dresbach,  78  Cal.  15;  Bonestell  v.  Bowie,  128  Cal.  515, 
noted  under  Welch  v.  AUington,  23  Cal.  322. 

Trust  Deeds. — ^Powers  of  Sale  under  must  be  strictly  followed,  p.  534. 
Cited  in  Mersf elder  v.  Spring,  139  Cal.  594,  but  holding  recitals  in 
deed  conclusive  as  to  facts  involved. 

Finding  of  Fact  will  not  be  regarded  as  such  when  pleaded  as  and' 
placed  among  conclusions,  p.  638. 

To  same  effect  in  In  re  Smith,  108  Cal.  120,  as  to  conclusion  of 
widow's  election  to  take  under  will;  Santa  Paula  etc.  Works  v.  Peralta 
113  Cal.  45,  holding  conclusion  of  owneriship  to  be  a  misplaced  finding 
Hunter  v.  Milam,  133  Cal.  605,  holding  finding  to  be  one  of  fact ;  Adams 
V.  Hopkins,  144  Cal.  45,  following  rule;  Kidwell  v.  Ketler,  146  Cal.  18, 
where  complaint  to  terminate  trust  under  will  sets  forth  will  and 
claims  title  to  half  of  trust  estate,  and  answer  of  minors  does  not 
deny  plaintiff's  averment  of  interest  and  their  cross-complaint  sets  up 
will  deraigning  title  thereunder  and  admitting  plaintiff^s  title,  alle- 
gation and  admission  of  title  are  mere  conclusions. 

General  Finding  of  Fact  drawn  as  conclusion  from  other  facts  found 
depends  on  support  of  latter,  p.  540. 

Cited  in  Niles  v.  City  of  Los  Angeles,  125  Cal.  578,  and  McDonald  v. 
Randall,  139  C«l.  254,  noted  under  People  v.  Reed,  81  Cal.  76. 

106  Cal.  541-547.    SARGENT  v.  SARGENT. 

Articles  of  Separation  will  be  avoided  by  reconciliation  as  to  all 
features  remaining  executory,  p.  546. 

To  same  effect  in  Jones  v.  Lamont,  118  Cal.  502,  62  Am.  St.  Rep.  253, 
holding  articles  discussed  not  to  amount  to  relinquishment  of  property 
or  inheritable  rights. 

106  Cal.  547-554.    ALVORD  v.  SPRING  VALLEY  GOLD  CO. 

Mortgage. — Grantee    assuming    debt    is    estopped    from    denying   its 
validity  or  that  of  mortgage,  p.  553. 
To  same  effect  in  Savings  Bank  v.  Thornton,  112  Cal.  258,  and  Irvine 
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▼.  Perry,  119  Cal.  3o6,  cited  under  Williams  v.  Xaftzgcr,  103  Cal.  438; 
Heidt  V.  Minor,  113  Cal.  389,  on  point  that  recital  of  note  in  mortgage 
is  conclusive  against  mortgagor  as  to  its  terms.  Cited  in  Farmers*  etc. 
Bank  v.  Gatea,  33  Or.  390,  72  Am.  St.  Rep.  725,  on  point  that  grantee 
assuming  payment  as  part  of  purchase  price  becomes  party  to  mort- 
gage- 

General  Citation.— Bray  y.  Booker,  8  N.  D.  356. 

106  Cal.  564-562.    PEOPLE  ▼.  FREDERICKS. 

Refusal  of  continuance  criticised  but  held  not  reversible  error,  p.  557. 

Cited  in  People  v.  Winthrop,  118  Cal.  88,  holding  defendant  not 
prejudiced  by  refusal  of  further  delay. 

Change  of  Venue  is  waived  by  failure  to  represent  motion  at  time  to 
which  it  was  continued,  p.  558. 

To  same  effect  in  State  v.  Kent^  5  N.  Dak.  531,  holding  objection  to 
jurisdiction  of  court  waived  when  trial  had  there  on  his  motion  and  at 
his  request.  Cited  in  People  v.  Suesser,  132  Cal.  636,  noted  under 
People  V.  Goldenson,  76  Cal.   328. 

Ruling  on  challenge  for  actual  bias  will  be  reviewed  only  when  mat- 
ter of  law,  p.  659. 

Cited  in  People  v.  Scott,  123  Cal.  435;  People  v.  Flannelly,  128  Cal. 
87,  sustaining  disallowance;  People  v.  Owens.  123  Cal.  487,  488,  sustain- 
ing various  rulings;  People  v.  Evans,  124  Cal.  209,  noted  under  People 
v.  Wells,  100  Cal.  227;  Williams  v.  United  States,  93  Fed.  402,  noted 
under  Trenor  v.  Railroad  Co.,  50  Cal.  230;  People  v.  Ochoa,  142  Cal. 
274.  juror  not  actually  biased  where  he  stated  he  had  impression  that 
defendant  was  guilty,  but  that  he  would  require  full  proof  by  prosecu- 
tion of  all  facts  showing  guilt  before  convicting;  People  v.  Sewell,  145 
Cal.  300,  applying  rule  where  jurors  were  prejudiced  against  defense 
of  insanity  only  when  feigned. 

Murder. — ^Evidence  is  admissible  as  to  pursuit  and  capture  of  defend- 
ant immediately  after  the  act,  p.  560. 

Cited  in  People  v.  Hawkins.  127  Cal.  375,  as  to  evidence  of  acts  of 
defendant  at  time  of  arrest. 

Prosecution  has  Right  to  Prove  Facts  rather  than  take  admission  as 
to  them  from  defendant,  p.  560. 

Approved  in  Smith  v.  Seattle,  33  Wash.  485,  in  action  against  city 
for  injuries  caused  by  obstruction  in  sidewalk,  plaintiff  may  show  in- 
juries to  others  to  prove  constructive  notice,  though  city  admitted 
notice  by  stipulation. 

106  Cal.  562-566.     IN  RE  EVANS. 

Adoption  is  not  Invalid  where  statutory  procedure  substantially  com- 
plied with,  p.  565. 
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Approved  in  Estate  of  McKeag,  141  Cal.  410,  heir  claiming  under 
adoptive  mother  is  estopped  as  against  adopted  daughter  from  ques- 
tioning validity  of  adoption  proceedings  as  regards  mere  irregularities. 
Distinguished  in  Renz  v.  Drury,  57  Kan.  88,  where  such  compliance  not 
shown. 

106  Cal.  566-573.    HOPKINS  v.  CONTRA  COSTA  CO. 

Assignee  of  claim  for  collection  may  join  it  in  suit  to  enforce  in- 
^vidual  claim,  p.  672. 

Cited  in  Winchester  v.  Howard,  136  Cal.  446,  on  point  that  owner- 
ship of  debt  carries  all  remedies. 

Claims  against  County  do  not  bear  interest,  p.  573. 

To  same  effect  in  dissenting  opinion  in  Kendall  v.  Porter,  120  Cal. 
122,  main  opinion  holding  interest  allowable  on  coupons  of  municipal 
l)onds. 

106  Cal.  574-580.    IN  RE  CLOSE. 

InsolTency. — Petition  is  sutTicient  when  stating  requirements  of  stat- 
tite,  p.  678. 

Cited  in  In  re  Mealy,  127  Cal.  105,  but  holding  creditors'  petition  In- 
sufficient. 

Same. — ^Verification  by  vice-president  of  creditor  corporation  is  suf- 
ficient, p.  579. 

Cited  in  Wall  v.  Mines,  130  Cal.  40,  holding  verification  under  section 
290,  Civil  Code,  essential  to  organization  of  corporation, 

106  Cal.  580-586.    CHEVALIER  ▼.  COMMINS. 

Fraudulent  Conveyance. — Transfer  of  entire  business  and  stock  is 
prima  facie  fraudulent,  p.  585. 

To  same  effect  in  Matthews  v.  Chaboya,  111  Cal.  438,  but  sustaining 
finding  of  good  faith  on  conflict  of  evidence. 

106  Cal.  686-588.     SAN  FRANCISCO  v.  MOONEY.    S.  C.  see  IN  RE 
DELANEY,  110  Cal.  564. 

Van  Ness  Ordinance — Ratification. — ^Effect  of  stated,  p.  587. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  357,  358,  holding  Lafay- 
ette Square  appropriated  to  public  use  thereby;  San  Francisco  v.  Sharp, 
125  Cal.  537,  holding  Ordinance  No.  822  superseded  by  ratification  of 
Van  Ness  map. 

106  Cal.  594-601.    BORDERRE  v.  DEN. 

Appeal — Findings.— Conflict  in  evidence  must  be  so  resolved  as  to 
*<iHtain  general  conclusions  found  as  facts,  p.  599. 

Cited  in  Ballard  v.  Nye,  138  Cal.  593. 
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Agent  Employed  to  Lease  Tract  for  One  Year  at  certan  rental  cannot 
make  lease  for  part  at  less  rental  for  term  exceeding  one  year,  p.  000. 

Approved  in  Durkee  v.  Carr,  38  Or.  194,  agent  authorized  to  lease 
land  cannot  execute  lease  containing  covenant  to  furnish  water  to 
irrigate   same  where  irrigation  not  necessary. 

New  Trial. — Surprise,   p.   601. 

Approved  in  Reader  v.  Tradern'  Xat.  Bank,  28  Wash.  148,  determining 
insufficiency  of  evidence  to  show  surprise. 

106  Cal.  602-608.    COTTER  v.  LINDGREN;  46  Am.  St.  Rep.  255. 

Master  and  Servant. — Subcontractor  is  not  liable  for  injury  from 
work  done  by  his  men  at  request  and  under  directions  of  contractor^ 
p.  607. 

See  note  to  Goodloe  v.  Railroad  Co.,  54  Am.  St.  Rep.  92,.  on  general 
subject;  note  to  Covington  etc.  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  427, 
on  general  subject. 

106   Cal.    608-615.    FRANKEL  t.   BOYD. 

Where  Divorce  Decree  Assigns  All  Community  Property  to  Wife,  leav- 
ing husband  without  separate  property,  creditors  of  community  have 
equitable  claim  on  property,  p.  611. 

Approved  in  Mayberry  v?  Whittier,  144  Cal.  325,  where  there  is  noth- 
ing in  divorce  decree  as  to  alimony  or  maintenance,  an  interlocutory 
order  under  Civil  Code,  section  140,  is  of  no  effect. 

106  Cal.  616-620.    LOFTUS  v.  FISCHER.    S.  C.  113  Cal.  287;  117  Cal. 
130. 

Answer. — ^Defective  Denials  cannot  be  asserted  on  appeal  to  be  ad- 
missions, where  treated  at  trial  as  sufficient,  p.  618. 

To  same  effect  in  Stockton  etc.  Works  v.  Insurance  Co.,  121  Cal.  171, 
holding  motion  for  judgment  on  pleadings  untenable,  where  objectioi* 
first  urged  on  appeal;  Heaton-Hobson  etc.  Offices  v.  Arper,  145  Cal.  284, 
upholding  sufficiency  of  answer  in  suit  by  assignee  of  attorney  to  re- 
cover value   of  services. 

Demurrer. — Failure  to  pass  upon  is  not  error  where  it  is  without 
merit,  p.  620. 

To  same  effect  in  Hoeft  v.  Supreme  Lodge,  113  Cal.  94,  further  hold- 
ing order  presumed  made  where  record  does  not  show  otherwise. 

Mistake  in  Law. — Reformation  will  not  be  granted  for  in  absence  of 
misrepresentation  or  fraud,  p.  620. 

Cited  in  Deseret  Xat.  Bank  v.  Dinwoodoy.  17  Utah.  fiO,  noted  under 
Goodenow  v.  Ewer,  16  Cal.  401.     See  note  65  Am.  St.  Rep.  488.  491. 
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106  Cal.  628-638.     PEOPLE  v.  BUTTON;  40  Am.  St.  Rep.  259. 

Homicide. — Self  Defense  cannot  avail  assailant  unless  be  has  fairly 
notified  his  adversary  that  he  has  abandoned  the  contest,  p.  632. 

To  same  effect  in  People  v.  Hecker,  109  Cal.  463,  stating  general 
rules  on  subject;  People  v.  Conkling,  111  Cal.  627,  holding  instruction 
erroneous,  and  Boykin  v.  People,  12  Colo.  606,  ruling  similarly;  People 
V.  Kinnett,  114  Cal.  20,  22  (but  see  dissenting  opinion.  22),  sustaining 
instruction.  Case  is  also  cited  in  People  v.  Worthington,  122  Cal.  586. 
on  point  of  effect  of  dazing  assailant,  but  point  held  unnecessary  of 
discussion  there;  People  v.  Scott,  123  Cal.  436;  People  v.  Farley,  124 
Cal.  597,  and  People  v.  Miller,  125  Cal.  47,  holding  instruction  errone- 
ous. 

106  Cal.  638-643.    PEOPLE  v.  JOCHINSKY. 

Venue. — Burglary  may  be  tried  in  county  to  which  the  property  was 
removed,  p.  641. 

Cited  in  People  v.  Prather.  134  Cal.  390,  applying  rule  in  grand 
larceny  case,  and  sustaining  information. 

Burglary. — General  Verdict  is  sufficient  for  conviction,  although  con- 
taining matters  of  surplusage,  p.  642. 

To  same  effect  in  People  v.  Cummings,  117  Cal.  600,  but  holding 
verdict  therein  insufficient  because  not  containing  all  elements  of 
the  crime  charged. 

106  Cal.  643  646.    VAN  EMAN  ▼.  SUPERIOR  COURT. 

Bill  of  Exceptions. — Notice  of  Settlement  is  unnecessary  where 
waived,  p.  646. 

Distinguished  in  Page  v.  Superior  Court,  122  Cal.  211,  holding  waiver 
not  shown  under  facts. 

106  Cal.  648-651.    PEOPLE  v.  REILLY. 

Presumption  on  Appeal  is  in  favor  of  regularity  of  proceedings  below. 
p.  660. 

To  same  effect  in  People  v.  Ebanks.  117  Cal.  665,  as  to  allowance  of 
certain  cross-examination.*  Cited  in  People  v.  Witty,  138  Cal.  578,  as 
to  regularity  of  taking  of  deposition  read  in  evidence,  and  ciVmtr  main 
case  also  as  to  preliminary  showing  on  its  admission;  People  v.  Buck- 
ley. 143  Cal.  383,  admtting  deposition  taken  at  preliminary  examination 
where  stenographer  certified  to  its  correctness,  though  he  dictated  note>< 
to  typewriter. 

Judgment  will  not  be  Reversed  where  Abuse  of  Discretion  in  admit- 
ting deposition  of  absent  witness  is  not  shown,  p.  651. 

Approved  in  People  v.  Lewandowski,  143  Cal.  576,  following  rule. 
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106  Cal.  651-660.    GISELMAN  v.  STARS. 

Parties. — Assignment. — Objection  that  plaintiff  is  not  real  party  in 
interest  will  not  avail  defendant  where  not  prejudiced  as  to  defense  or 
counterclaim,  p.  658. 

To  same  effect  in  Philbrook  v.  Superior  Court,  111  Cal.  .35,  allowing, 
disbarred  attorney  to  prosecute  in  own  name  claims  assigned  to  him; 
Herman  v.  Hecht,  116  Cal.  560,  561,  holding  improper  a  defense  inter- 
posed in  suit  by  assignee;  Cortelyou  v.  Jones,  132  Cal.  132,  noted  under 
Dambmann  v.  White,  48  Cal.  439;  Iowa  etc.  Co.  v.  Hoag,  132  Cal.  630, 
quoting  Philbrook  v.  Superior  Court,  111  Cal.  35;  Dyer  v.  Sebrell,  ISS* 
Cal.  599,  on  point  that  cashier  may  sue  on  notes  really  belonging  to 
his  bank;  Ephraim  y.  Pacific  Bank,  136  Cal.  651,  sustaining  action  by 
receiver  after  assignment;  Sturgis  v.  Baker,  43  Or.  241,  following- 
rule;  Cobb  V.  Doggett,  142  Cal.  145,  reversing  for  refusing  to  admit 
agreement  executed  contemporaneously  with  assignment  of  judgment; 
Meyer  v.  Foster,  147  Cal.  171,  where  plaintiff  held  legal  title  of  note- 
for  collection  and  had  it  in  his  possession  ready  to  be  delivered  up,, 
mere  defense  that  plaintiff  was  not  real  party  in  interest  is  not  main- 
tainable in  absence  of  showing  that  he  cannot  be  protected  in  action- 
against  real  owner;  Los  Robles  Water  Co.  v.  Stoneman.  146  Cal.  210. 
water  company  organized  by  agreement  between  owners  of  water 
rights  appurtenant  to  their  lands  and  their  grantors,  for  which  stock 
issued,  corporation  having  the  control  of  distribution  of  water  and  hold- 
ing water  rights  in  trust,  is  real  party  in  interest  in  suit  to  enjoin 
diversion  of  water  by  persons  claiming  under  grantor;  dissenting  opin- 
ion in  McCowen  v.  Pew,  147  Cal.  311,  to  point  that  as  to  particular 
transaction  defendant  trustee;  Seybold  v.  Bank,  5  N.  Dak.  465,  on 
point  that  assignee  for  collection  may  sue  in  own  name. 

Reformation  of  Mortgage  for  misdescription  of  property  may  be- 
frranted,  p.  659.  See  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.. 
617. 

106  Cal.  660-673.    McGUIRE  v.  BROWN. 

Water  Rights. — Entry  cannot  be  made  on  another's  land  for  change- 
ot  point  of  diversion  of  water  already  appropriated,  p.  668. 

Cited  in  Senior  v.  Anderson,  138  Cal.  722,  noted  under  Taylor  v. 
Abbott,  103  Cal.  421;  Salt  Lake  City  v.  Water  etc.  Co.,  24  Utah,  26«, 
prior  appropriator  of  water  in  river  acquires  no  right  to  corpus  of  water 
imtil  he  has  conducted  it  into  his  canal  for  use;  Vestel  v.  Young.  147 
Cal.  723,  in  action  to  enjoin  change  of  easement  for  flume  upon  public 
land  by  construction  of  ditch  elsewhere  on  plaintiff's  land  after  he  had 
acquired  patent  thereto,  it  is  immaterial  that  easement  existed  prior 
to  his  acquisition. 

Abandonment  of  Water  Rights. — Pleadings  should  be  allowed  amend- 
ment in  order  to  adjust  all  rights  of  parties,  p.  672. 
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To  same  effect  in  Wood  v.  Water  Co.,  122  Cal.  161,  remanding  cause 
accordingly  to  permit  introduction  of  omitted  material  issues. 

Appropriato-r  of  water  having  prior  right  to  use  to  extent  of  appropri- 
ation made  by  predecessor  through  ditch  maintained  by  them  prior  to 
defendant's  settlement  on  riparian  lands  may  maintain  right  together 
with  right  to  maintain  such  ditch  as  against  homesteader  whose  land 
is  subject  to  servitude  for  support  of  ditch  and  water  rights,  p.  672. 

Approved  in  Wood  v.  Etiwanda  W^ater  Co.,  147  Cal.  233,  abandonment 
of  <lilapidated  ditch  and  substitution  of  iron  pipe  therefor  is  not 
abj».ndonment  of  right. 

106  Cal.  673-682.    BANE  OF  UKIAH  t.  MOORE. 

Chattel  Mortgage  is  valid  as  between  parties,  although  including 
property  not  specified  in  statute,  p.  680. 

Cited  in  McLeod  v.  Barnum,  131  Cal.  607,  as  to  mortgage  of  such 
property,  not  in  statutory  form;  Perkins  v.  Brewery,  133  Cal.  498,  as 
to  mortgage  of  saloon  fixtures;  In  re  Standard  Laundry  Co.,  116  Fed. 
477,  where  owner  of  chattel  mortgage  bought  property  and  sold  it 
subject  to  mortgage,  and  purchaser  was  subsequently  adjudged  bank- 
rupt, and  it  was  stipulated  that  property  be  sold  and  proceeds  paid  to 
party  entitled,  proceeds  should  be  paid  to  mortgagee. 

Chattel  Mortgage  does  not  in  this  state  transfer  title  or  right  to 
possession,  p.  681. 

To  same  effect  in  Maier  v.  Freeman,  112  Cal.  12,  53  Am.  St.  Hep.  153, 
holding  neither  trust  in  proceeds  of  sale  nor  equitable  assignment  cre- 
ated by  mortgagor's  agreement  to  sell  and  pay  proceeds  to  mortgagee; 
Shoobert  v.  De  Motta,  112  Cal.  219,  53  Am.  St.  Rep.  209,  holding  mort- 
gagor entitled  to  increase  of  mortgaged  flock.  Distinguished  in  Mathew 
V.  Mathew,  138  Cal.  337,  when  possession  was  stipulated;  Summerville 
V.  Stockton  etc.  Co.,  142  Cal.  ri42,  where  mortgage  conferred  power  on 
mortgagee  to  take  possession  of  wheat  when  harvested,  he  did  not 
waive  mortgage  lien  by  taking  possession  of  it  and  storing  it  in  ware- 
house. 

106  Cal.  682-689.    JAMESON  ▼.  HAYWARD;  46  Am.  St.  Rep.  268. 

Where  QneBtion  of  Cotenancy  is  SufSciently  Established  in  partition, 
court  must  then  determine  rights  of  parties,  p.  687. 

Approved  in  Adams  v.  Hopkins,  144  Cal.  29,  rights  of  adverse  occu- 
pants of  lands  may  be  put  in  issue,  tried  and  determined  in  an  action 
for  partition. 

106  Cal.  690-697.    GOODWIN  v.  SCHEERER.    S.  C.  See  SCHEERER  ▼. 
GOODWIN,  125  Cal.  165. 
Judicid  Notice  does  not  embrace  extent  or  boundaries  of  patent,  p. 
091. 
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Cited  in  United  Ld.  Assn.  v.  Pac.  Imp.  Co.,  139  Cal.  377,  but  holding 
question  not  ruled  upon. 

Van  Ness  Ordinance. — ^Possession  by  anyone  during  period  named  is  ^ 

not  presumed,  p.  696. 

Cited  in  Gwin  v.  Calegaris,  139  CaL  389,  discussing  effect  of  actual 
possession  without  city  deed* 
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107  Cal.  1-7.    ESTATE  OF  COMASSI. 

Will  of  married  woman  is  not  revoked  by  second  marriage,  p.  5. 

Distinguished  in  Hilpirre  v.  Claude,  109  Iowa,  167,  77  Am.  St.  Rep. 
530,  construing  local  statutes  and  holding  will  revoked  by  subsequent 
adoption  of  child. 

107  Cal.  826.    PAULY  ▼.  PAULY;  48  Am.  St.  Rep.  98. 

Director's  Meeting  cannot  act  when  not  properly  called  unless  all  are 
present,  p.  17. 

Cited  in  Curtin  v.  Salmon  R.  etc.  Co.,  130  Cal.  348,  noted  under  Hard- 
ing V.  Vandewater,  40  Cal.  77. 

Contract  between  Corporations  is  not  per  se  invalid  because  some  of 
the  directors  were  such  in  both  companies,  p.  25. 

To  same  effect  in  San  Diego  v.  Pacific  Beach  Co.,  112  Cal.  69,  holding 
contract  valid  and  ratified  by  acquiescence;  Schnittger  v.  Old  Home  etc. 
Min.  Co.,  144  Cal.  607,  upholding  loan  by  two  directors  to  corporation 
though  they  took  note  and  mortgage  in  name  of  third  party,  where  ma- 
jority of  disinterested  directors  authorized  transaction  and  corporation 
was  not  injured;  Colorado  etc.  Co.  v.  Hardware  Co.,  16  Utah,  11,  holding 
preference  of  one  corporation  by  another  not  fraudulent. 

Corporate  Secretary  cannot  issue  corporate  note  for  money  borrowed, 
p.  18. 

Cited  in  Fontana  v.  Pac.  Can.  Co.,  129  Cal.  55,  holding  contract  execut- 
ed by  president  and  secretary  not  authorized  or  binding  on  corporation; 
Newman  v.  Overland  Pacific  Ry.  Co.,  132  Cal.  74,  arguendo.  See  note 
63  Am.  St.  Rep.  635. 

Bank  can  recover  moneys  loaned  debtor  or  paid  for  its  use,  although 
not  evidenced  by  notes,  p.  18. 

Cited  in  Santa  Rosa  Nat.  Bank  v.  Bamett.  125  Cal.  410,  as  to  over- 
draft, and  discussing  stockholder's  liability  thereon;  Missouri  etc.  Co. 
V.  Palmer,  65  Neb.  564,  applying  rule  to  mother's  liability  for  necessaries 
j  Notes  Cal.  Rep.— 289.        4609 
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furnished  minor  child;  note  to  In  re  Assignment  etc  Co.,  70  Am.  St.  Rep. 
174. 

107  Cal.  33-36.    RANDALL  y.  DUFF. 

Appeal  lies  from  judgment  entered  on  remittitur  on  prior  appeal, 
p.  36. 

Cited  in  Tufifree  v.  Stearns  R.  Co.,  124  CaL  310,  defining  scope  of  re- 
view on  such  second  appeal. 

107  Cal.  37-42.    KRUMDICK  y.  WHITE. 

Executrix  cannot  Ratify  sale  by  decedent's  agent  after  his  death,  un- 
less creditors  consent,  p.  41. 

Distinguished  and  denied  in  Cerf  v.  Wallace,  14  Wash.  252,  holding 
creditor  estopped  to  deny  validity  of  assignment,  when  having  received 
dividends  thereunder. 

107  Cal.  42-49.    EICHHOFF  y.  BICHHOFF.    48  Am.  St.  Rep.  110. 

Default  Decree  may  be  vacated  in  equity  for  fraud  as  to  service,  p.  48. 

Cited  in  Mosby  v.  Gisbom,  17  Utah,  281,  applying  rule  to  decree  ap- 
pointing guardian  when  made  without  due  notice;  Parsons  v.  Weis,  144 
Cal.  416,  418,  setting  aside  judgment  procured  by  default  on  publication 
of  summons  based  on  false  averment  of  residence  in  affidavit,  so  that 
defendant  had  no  notice  of  action. 

Any  Condition  of  Facts  Consistent  with  Validity  of  Judgment  will  be 
presumed  to  have  existed  rather  than  one  which  will  defeat  the  jud|r- 
ment,  p.  47. 

Approved  in  Canadian  etc.  Co.  v.  Clarita  etc  Co.,  140  Cal.  674,  675, 
where  record  shows  service  of  amended  complaint  on  party  for  whom 
attorney  had  appeared,  but  it  does  not  show  it  was  also  served  on  at- 
torney, it  is  presumed  service  on  attorney  was  shown  to  court. 

When  Action  is  Brought  in  Equity  to  Set  Aside  Judgment  at  law,  at- 
tack is  always  indirect,  p.  48. 

Approved  in  Le  Mesnager  v.  Variel,  144  Cal.  467,  following  rule;  Par- 
sons V.  Weis,  144  Cal.  415,  setting  aside  judgment  procured  by  default 
on  publication  of  summons  based  on  false  averment  of  residence  in  af- 
fidavit so  that  defendant  had  no  notice  of  action;  People  v.  Davis,  14? 
Cal.  675,  where  judgment  is  not  void  on  its  face  sole  remedy  of  aggrieved 
party  who  has  not  been  served  with  summons  after  lapse  of  one  year 
is  in  equity. 

107  Cal.  49-54.    FALKNER  y.  HENDY.    S.  C  123  Cal.  468. 

Appeal. — ^Reversal,  if  unqualified,  necessitates  new  trial,  p.  54. 

To  same  effect  in  Heidt  v.  Minor,  113  Cal.  387,  as  to  reversal  "wHb 
costs." 
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Probate  Claim  must  be  presented,  and  ignorance  of  debtor's  death  is 
no  excuse,  p.  53. 

Cited  in  Vermont  M.  Co.  v.  Black,  123  Cal.  23,  where  defendant  died 
during  pendency  of  action. 

Same. — ^Presentation  must  be  proved  when  objection  is  made  at  trial, 
p.  63. 

Cited  in  Frazier  v.  Murphy,  133  Cal.  95-98,  noted  under  Derby  v.  Jack- 
man,  89  CaL  1. 

107  Cal.  6667.    FIRST  NAT.  BANK  v.  PBRRIS  ETC.  DISTRICT. 

Mechanics'  Liens. — Owner  is  not  personally  liable  for  failure  to  give 
notice  under  section  1192  of  Code,  when  contract  void,  p.  58. 

To  same  effect  in  Marchant  v.  Hayes,  120  Cal.  139,  extending  rule 
also  to  owner's  licensee;  Slingerland  v.  Binns,  56  N.  J.  Eq.  416,  con- 
struing similar  local  act. 

Mechanics'  Liens. — ^Notice  to  owner  has  effect  of  garnishment  of  un- 
paid contract  moneys,  p.  65. 

Cited  in  Bianchi  v.  Hughes,  124  Cal.  28;  Newport  Co.  v.  Drew,  126 
Cal.  689;  French  v.  Powell,  135  Cal.  642,  and  Weldon  v.  Superior  Court, 
138  Cal.  430,  noted  under  Bates  v.  Santa  Barbara  Co.,  90  Cal.  543. 

Assignment  of  debt  is  subject  only  to  equities  existing  in  debtor's 
favor,  p.  62. 

Cited  in  Mohr  v.  Byrne,  135  Cal.  90  (and  cf.  Perry  v.  Parrott,  135  CaL 
245),  holding  purchaser  of  note  after  maturity  and  without  notice  not 
subject  to  latent  equities  of  third  person. 

107  Cal.  78-83.    EX  PARTE  TYLER. 

Disbarment  of  Attorney. — Previous  conviction  of  offense  is  unneces- 
sary as  to  act  in  violation  of  professional  duty,  p.  80. 

To  same  effect  in  In  re  ^^^la^ton,  114  Cal.  370,  .55  Am.  St.  Rep.  73,  as, 
to  use  of  fraudulent  affidavits,  further  holding  jury  trial  not  demand 
able.  Approved  in  In  re  Tipton.  4  Idaho,  514,  court  will  not  act  in  dis- 
barment proceedings  for  act  constituting  indictable  offense  until  suf- 
ficient time  has  elapsed  to  afford  authorities  opportunity  to  prose- 
cute. 

Disbarment  of  Attorney. — Statute  of  limitation  is  applicable,  p.. 
83. 

Cited  in  United  States  v.  Parks,  93  Fed.  416,  ruling  similarly  undec- 
faets  stated. 

107  Cal.  84-91.    STINCHFIELD  ▼.  GILLIS. 

Grantee  of  Mining  Claim  is  entitled  to  all  gold  found  within  suifaot 
limits  of  daim,  p.  89. 
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To  same  effect  in  Boston  etc.  Co.  v.  Montana  etc.  Co.,  89  Fed.  Rep. 
532,  construing  deed  of  mining  ground  by  patentees. 

Cited  in  Montana  etc.  Co.  v.  St.  Louis  etc.  Co.,  102  Fed.  433,  and  dis- 
tinguished when  contract  rights  were  affected;  Butte  etc.  Co.  v.  Societe, 
23  Mont.  203,  75  Am.  St.  Rep.  520,  as  used  in  support  of  Boston  etc.  Co. 
V.  Montana  etc.  Co.,  89  Fed.  529,  532;  Montana  Ore  etc.  Co.  v.  Boston 
etc.  M.  Co.,  27  Mont.  320,  where  portion  of  patented  lode  claim  is  con- 
veyed by  metes  and  bounds,  and  end  lines  of  conveyed  portion  are  not 
parallel  with  end  lines  of  claim  as  patented,  only  such  extralateral 
rights  are  conveyed  as  appertain  to  portion  of  apex  embraced  within 
boundaries  of  conveyed  portion,  bounded  by  planes  parallel  with  end 
lines  of  claim  as  patented. 

107  CaL  92-94.    FAIRCHILD  v.  BOARD  OF  EDUCATION. 

Public  School  Teacher  cannot  be  assigned  to  lower  grade,  during 
properly  obtained  leave  of  absence,  p.  93. 

Cited  in  Patton  v.  Board,  127  Cal.  392,  78  Am.  St.  Rep.  68,  noted  under 
Kennedy  v.  Board,  82  Cal.  483. 

107  Cal.  94-101.    PEOPLE  v.  TOWN  OF  LINDEN. 

Affidavit  of  Three  Petitioners  is  only  prima  facie  evidence  of  requi- 
site number  of  signatures  to  petition  for  incorporation  of  municipality, 
p.  99. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  15,  determination  of 
supervisors  that  proper  petition  for  organization  of  municipality  was 
presented  and  that  it  was  supported  by  required  affidavit  and  that 
proper  notice  was  published,  is  reviewable  on  certiorari. 

Miscellaneous. — ^People  v.  Loyalton,  147  Cal.  778,  upholding  incorpora- 
tion of  territory  containing  about  fifty  square  miles  of  farming  land 
with  total  population  of  seven  hundred. 

107  Cal.  102-106.    MILLETT  v.  LA60MARSIN0. 

Adverse  Possession. — ^Taz  Deed  is  color  of  title  under  section  323, 
€ode  of  Civil  Procedure,  p.  106. 

Cited  in  Simmons  v.  McCarthy,  128  Cal.  458,  but  holding  exclusion  of 
such  deed  not  reversible  error  under  facts  stated. 

107  Cal.  107-116.    KNOWLES  v.  MURPHY. 

Unlawful  Detainer. — Executors  of  lessor  may  bring,  p.  111. 

To  same  effect  in  Say  ward  v.  Houghton,  119  Cftl.  550,  as  to  action  for 
specific  performance  of  contract  with  decedent. 
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107  Cal.  120-130.    GIRAUDI  y.  ELECTRIC  ETC.  CO.;  48  Am.  St.  Rep. 
114. 

Negligence. — ^Electric  Company  is  liable  for  damage  from  live  wire 
negligently  placed,  p.  124. 

To  same  effect  in  Snyder  v.  Electrical  Co.,  43  W.  Va.  069,  64  Am. 
St.  Rep.  930  (and  note,  932)  further  discussing  prima  facie  negligence 
from  happening  of  aoeident.  Cited  in  Perham  v.  Portland  El.  Co., 
33  Or.  473,  482,  72  Am.  St.  Rep.  747,  753,  holding  defendant  liable  under 
facts  stated;  Chattanooga  etc.  Co.  v.  Mingle,  103  Tenn,  670,  76  Am.  St. 
Rep.  706,  holding  street-car  company  liable  for  fall  of  guy  rope;  Dwyer 
V.  Salt  Lake  etc.  Co.,  19  Utah,  627,  holding  previous  knowledge  of  the 
danger  not  conclusive  as  contributory  negligence;  Danville  etc.  Co.  v. 
Wat  kins,  97  Va.  716,  but  holding  brakeman  injured  by  live  wire  guilty 
of  contributory  negligence  under  facts  stated;  Kepner  v.  Harrisburg 
Traction  Co.,  183  Pa.  26.  Notes  72  Am.  St.  Rep.  754;  77  Am.  St.  Rep. 
29;    56  Am.  St.  Rep.  67. 

Expert  Witness  cannot  be  asked  whether  method  is  safe  or  prudent, 
p.  127. 

See  note  to  Dougherty  v.  Milliken,  79  Am.  St.  Rep.  615;  Luman  v. 
Golden  etc.  Min.  Co.,  140  Cal.  708,  excluding  opinion  of  expert  as  to 
safety  of  machinery. 

107  Cal.  130-132.    JAMES  v.  BULLARD. 

Foreclosure. — Order  of  Sale  may  be  issued  before  eosts  are  taxed,  p. 
132. 

Cited  in  Bell  v.  Staacke  (dissenting  opinion),  137  Cal.  311,  discussing 
appeal  taken  before  entry  of  judgment. 

107  Cal.  133-141.    COHEN  v.  WALLACE. 

Settlement  of  Bill  of  Exceptions  should  not  be  refused  for  reasons 
strictly  technical,  p.  140. 

To  same  effect  in  Winters  v.  Buck,  121  Cal.  280,  awarding  mandamus 
(but  see  dissenting  opinion,  282). 

107  Cal.  141-143.     WOODSIDE  y.  HEWEL. 

Dismissal  of  Appeal  for  omission  of  notice  from  transcript  will  be  de- 
nied where  defect  is  supplied  at  hearing,  p.  142. 

To  same  effect  in  Warren  v.  Hopkins,  110  Cal.  509,  as  to  motion  based 
on  filing  of  non-authenticated  transcript,  and  on  same  point  In  re  Ryer, 
110  Cal.  560;  Tompkins  ▼.  Montgomery,  116  Cal.  12S,  as  to  omission  of 
notice. 
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107  CaL  151-153.    PEOPLE  v.  FRIGERIO. 

Misconduct  of  District  Attorney. — Objection  will  not  be  reviewed  on 
appeal  when  in  general  terms,  p.  153. 

To  same  eflfect  in  Rowland  v.  Railway  Ck).,  110  Cal.  520,  as  to  general 
objection  to  hypothetical  question;  People  v.  Hickman,  113  Cal.  88,  as 
to  objection  to  question  as  to  reputation  of  witness;  People  v.  Kramer, 
117  Cal.  651,  on  point  that  misconduct  is  not  reviewable  when  not  ob- 
jected to  at  trial. 

Swindling  by  Cards. — ^Prosecution  for  may  be  based  on  larceny  or 
under  section  332,  Penal  Code,  p.  152. 

To  same  effect  in  People  v.  Shaughnessy,  110  Cal.  602,  sustaining  con- 
viction of  grand  larceny  for  conduct  of  ''bunco  game";  People  v.  Knowl- 
ton,  122  Cal.  357,  sustaining  information  similar  to  that  in  main 
case.  Cited  in  People  v.  Campbell,  127  Cal.  282,  sustaining  conviction 
for  larceny,  although  prosecution  under  section  530  or  532  Penal  Code 
would  have  lain;  State  v.  Smith,  82  Minn.  345,  sustaining  conviction  for 
swindling  where  larceny  could  also  have  been  charged. 

107  Cal.  160-162.    BOOB  v.  HALL. 

Mortgage  Foreclosure. — Attorney's  Fees  cannot  be  included  in  judg- 
ment, unless  mortgage  so  provides,  p.  162. 

To  same  effect  in  Irvine  v.  Perry,  119  Cal.  357,  modifying  judgment 
accordingly.  Cited  in  County  Bank  v.  Goldtree,  129  CaL  163,  noted 
under  Clemens  v.  Luce,  101  Cal.  432. 

On  Appeal  by  Mortgagor,  notice  of  appeal  need  not  be  served  on  de- 
faulting codefendants,  p.  161. 
Approved  in  Aulbach  v.  Dahler,  4  Idaho,  526,  following  rule. 

107  Cal.  166-174.    CITY  OF  EUREKA  v.  FAY. 

Ejectment  was  brought  by  city  for  portion  of  public  street,  p.  167. 

Cited  in  support  of  general  rule  in  San  Francisco  v.  Grote,  120  Cal.  60, 
65  Am.  St.  Rep.  156,  holding  question  of  ownership  of  fee  immaterial. 

Dedication  is  not  shown  by  mere  platting  on  map,  p.  171. 

Cited  in  Johnson  v.  Common  Council,  127  Ala.  249,  holding  dedication 
not  established  under  facts  stated.  London  etc  Bank  v.  Oakland,  90 
Fed.  697. 

107  Cal.  177  187.    McGOWAN  v.  FORD. 

Municipal  Indebtedness  can  be  made  payable  only  out  of  revenues  of 
year  wherein  incurred,  p.  185. 

To  same  effect  in  Weaver  v.  San  Francisco,  111  Cal.  322,  discussing 
operation  of  San  Francisco  One -twelfth  Act;  but  see  concurring  opinion 
in  Higgins  v.  Water  Co.,  118  CaL  636,  where  that  case  criticised. 
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Judgment  on  Pleadings. — ^Motion  admits  truth  of  all  averments  in 
answer,  p.  185. 

To  same  effect  in  Bradford  etc  Co.  v.  Joost,  117  CaL  211,  holding 
granting  improper  therein. 

107  CaL  193-198.    CENTRAL  ETC.  CO.  ▼.  CENTER. 

Appeal  Bond. — Sureties  are  not  liable  on  motion  when  bond  invalid  as 
statutory  bond,  p.  196. 

To  same  effect  in  Reay  v.  Butler,  118  Cal.  114,  where  bond  not  neces- 
sary or  authorized.  Cited  in  Smith  v.  Gale,  13  S.  Dak.  163,  holding 
bond  insufficient  when  executed  \>y  one  surety  only. 

Mechanics'  Liens. — ^Deficiency  Judgment  may  be  entered  in  case  of 
deficiency  after  foreclosure,  p.  197. 

CSted  in  Hines  v.  Miller,  126  Cal.  684,  on  point  that  judgment  is  not 
enforceable  personally  until  after  return  showing  deficiency. 

107  Cal.  199-206.     HELM  ▼.  McCLURE. 

Dedication  is  question  of  fact,  dependent  on  owner's  intention,  p.  204. 

Cited  in  Sussman  v.  San  Luis  Obispo  Co.,  126  Cal.  540,  noted  under 
Abbott  V.  76  etc.  Co.,  87  Cal.  328. 

107  CaL  206-210.    THOMAS  FRUIT  CO.  y.  START.    Cited  in  Van  Nort- 
wick  V.  Holbine,  62  Neb.  149. 

107  Cal.  210-214.    BIGGINS  y.  RAISCH. 

Executor. — ^Judgment  against  is  conclusive  on  his  sureties,  p.  213. 

(Sted  in  Botkin  v.  Kleinschmidt,  21  Mont.  6,  69  Am.  St.  Rep.  644, 
noted  under  Brodrib  v.  Brodrib,  56  Cal.  563. 

107  Cal.  214-220.    PEOPLE  y.  ELK  RIVER  ETC.  CO.;   48  Am.  St.  Rep. 
121. 

Riparian  Owner  is  liable  as  for  nuisance  for  fouling  waters  of  non- 
navigable  stream,  p.  219. 

To  same  effect  in  People  v.  Lumber  Co.,  116  Cal.  400,  58  Am.  St.  Rep. 
185,  enjoinnng  deposit  of  sawdust  therein;  Suffolk  etc.  Co.  y.  San  Miguel 
etc.  Co.,  9  Colo.  App.  416,  as  to  deposit  of  tailings;  State  v.  Oil  Co.,  150 
Ind.  38,  sustaining  act  for  prevention  of  waste  of  natural  g^s. 

107  Cal.  221-229.    PEOPLE  y.  ELK  RIVER  ETC.  CO.;  48  Am.  St.  Rep. 
125. 

Riparian  Owner  is  liable  as  for  nuisanoe  for  fouling  waters  of  non- 
navigable  stream,  p.  229. 
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See  note  to  Revill  v.  People,  69  Am.  St.  Rep.  275,  on  purpres- 
tures. 

Eminent  Domain. — Police  Power  does  not  extend  to  taking  without 
compensation,  p.  227. 

See  note  to  Garvey  v.  Long  Island  etc.  Co.,  70  Am.  St.  Rep.  556. 

107  Cal.  229-236.    RAUER  v.  LOWE. 

Street  Assessment. — Certificate  is  invalid  when  signed  by  mere  clerk 
in  office  of  superintendent,  p.  231. 

To  same  effect  in  Warren  v.  Ferguson,  108  Cal.  536,  537,  holding  such 
certificate  inadmissible  in  action  to  enforce  lien ;  cited  in  Frenna  v.  Land 
Co.,  124  Cal.  439,  440,  noted  under  Ryan  v.  Altschul,  103  Cal.  174. 

Street  Assessment. — Record  should  embrace  assessment,  warrant, 
diagram,  and  certificate,  p.  235. 

To  same  effect  in  Gray  v.  Lucas,  115  Cal.  435,  but  holding  that  these 
need  not  be  all  offered  in  evidence  together.  Cited  in  dissenting  opinions 
in  Ede  v.  Cuneo,  126  Cal.  174,  175,  discussing  effect  of  amendment  of 
1889  to  street  law;  Thomason  v.  Carroll,  132  Cal.  152,  holding  clerk's- 
certificate  not  requisite  as  to  indorsements  on  protest. 

Street  Assessment. — Contract  may  state  time  for  commencement  of 
work  as  "within  fourteen  days,"  p.  235. 

To  same  effect  in  Palmer  v.  Bumham,  120  Cal.  366,  as  to  similar  ex- 
pression. Cited  in  Williams  v.  Bergin,  127  Cal.  581,  on  point  that  con- 
tract need  not  specify  exact  day  of  commencement. 

107  CaL  236-243.    PEOPLE  ▼.  WARD. 

Vacancy  in  Office. — Incumbent  holds  over  after  incumbent  of  term,, 
where  successor  does  not  qualify,  p.  239. 

To  same  effect  in  People  v.  Hammond,  109  Cal.  390,  holding  sureties 
on  bond  liable  under  such  de  facto  holding.  Cited  in  Rice  v.  National 
City,  132  Cal.  356,  noted  under  People  v.  Hammond,  66  Cal.  654. 

Vacancy  in  Office  exists  where  elected  successor  duly  qualifies,  al- 
though dying  thereafter,  p.  241. 

Distinguished  in  Commissioner's  opinion  in  People  v.  Rodgers,  118 
Cal.  399,  main  opinion  holding  vacancy  to  exist  under  facts  stated. 

107  Cal.  243-256.    BUENA  VISTA  ETC.  CO.  v.  TUOHY. 

Rescission  for  Fraud. — Complaint  must  aver  performance  or  offer  Uy 
perform  acts  placing  defendant  in  statu  quo,  p.  253. 

To  same  effect  in  Kelley  v.  Owens,  120  Cal.  510,  reversing  judgment 
for  plaintiff.  Cited  in  Wolfe  v.  Titus,  124  Cal.  268,  holding  complaint 
for  cancellation  insufficient  because  not  offering  to  do  equity. 
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Fraud. — ^Remedies  on  rescission  or  affirmance  and  action  for  dam- 
ages, p.  254. 

Cited  in  Field  T.  Austin,  131  Cal.  384,  noted  under  Giflford  v.  Oarvill, 
29  Cal.  503,  Pronger  y.  Old  Nat.  Bank,  20  Wash.  626,  sustaining  right  to 
sue  for  damages. 

107  Cal.  268-261.    HOLT  y.  HOLT. 

Divorce. — ^Judgment  is  rendered  where  decision  is  entered  in  minutes,, 
with  oral  order  of  court  for  its  entry,  p.  261. 

Cited  in  Young  y.  Young,  165  Mo.  632-634,  on  point  that  decree  can- 
not be  entered  after  death  where  only  an  oral  opinion  had  been  rendered 
during  lifetime. 

107  Cal.  262-272.    TAYLOR  y.  HEARST. 

Libel — ^Damages. — ^Rules  for,  stated,  p.  269. 

Cited  in  Turner  v.  Hearst,  115  Cal.  399,  Westerfield  y.  Scripps,  119 
Cal.  612,  and  note  59  Am.  St.  Rep.  594,  cited  under  Childers  y.  Publish- 
ing Co.,  105  Cal.  284;  and  see  S.  C.  118  Cal.  367,  holding  compensatory 
damages  allowable  for  matter  libelous  per  se  irrespective  of  actual 
malice;  Schomberg  y.  Walker,  132  Cal.  226,  noted  under  Lick  v.  Owen, 
47  Cal.  252. 

LibeL — ^Proprietor  of  newspaper  is  liable  for  publication  made  by  em- 
ployee in  his  absence,  p.  269. 

Cited  in  Dunn  y.  Hearst,  139  Cal.  241,  sustaining  instruction  on  the 
subject. 

In  libel  though  at  most  plaintiff  would  only  be  entitled  to  nominal 
damages,  appellate  court  will  remand  for  new  trial  where  error  occurs^ 
p.  272. 

Approved  in  Von  Schroeder  v.  Spreckels,  following  rule. 

107  Cal.  272-276.    CLANCY  v.  PLOVER. 

Mechanic's  Lien. — Evidence  need  not  be  introduced  on  question  of 
attorney's  fees,  p.  275. 

To  same  effect  in  Edwards  y.  Grand,  121  Cal.  257,  applying  rule  to  al- 
lowance in  mortgage  foreclosure.  Cited  in  Security  etc.  Co.  v.  Mattem, 
131  Cal.  333,  sustaining  allowance  accordingly;  McNamara  v.  Oakland 
etc.  Assn.,  131  Cal.  347,  applying  rule  in  mortgage  foreclosure;  Ah  Louis 
v.  Harwood,  140  Cal.  507,  following  nile. 

107  Cal.  285-291.     THURSTON  v.  CLARE. 

Removal  of  Officer. — ^Defendant  in  proceedings  under  section  772, 
Penal  Code,  cannot  be  compelled  to  testify  against  himself,  p.  288. 

To  same  effect  in  People  v.  Superior  Court,  114  Cal.  471,  discussing 
validity  of  oral  plea. 
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Removal  of  Officer  cannot  be  had  for  acts  during  preceding  term,  p. 
288. 

Distinguished  in  State  v.  Welsh,  109  Iowa,  22,  allowing  such  removal 
imder  local  statutes. 

107  Cal.  298-303.    ADAMS  ▼.  HELBING. 

Specification  of  Particulars  in  new  trial  statement  need  not  state 
what  the  evidence  shows,  p.  302. 

To  same  effect  in  De  Molera  v.  Martin,  120  Cal.  548,  holding  specifi- ' 
cations  insufficient.    Cited  in  Taylor  v.  Bell,  128  Cal.  308,  noted  under 
Spotts  V.  Hanley,  85  Cal.  155;  Drathman  v.  Cohen,  139  Cal.  313,  but 
holding  requirements  as  to  specifications  modified  by  later  decisions. 

Failure  to  Find  on  certain  issues  is  not  material  if  findings  as  made 
will  support  the  judgment,  p.  302. 

Cited  in  Blochman  v.  Spreckels,  135  Cal.  664,  holding  findings  suf- 
ficient. 

Failure  to  Find  renders  the  decision  ''against  law*'  and  reviewable  aa 
such,  p.  301. 

Cited  in  Clark  v.  Hewit^,  136  Cal.  79,  reversing  order  denying  new 
trial;  and  Senior  v.  Anderson,  138  Cal.  722,  to  same  effect;  Kaiser  v. 
Dalto,  140  Cal.  170,  following  rule. 

107  Cal.  303.    ESTATE  OF  MACKAY. 

Will  Construction. — Parol  evidence  is  admissible  to  show  testator's 
intention,  outside  of  his  own  declarations,  p.  308. 

Cited  in  Estate  of  Liangdon,  129  Cal.  454,  admitting  such  evidence 
where  will  was  uncertain  as  to  legacies  to  a  class. 

Legacy  for  Maintenance  Bears  Interest  from  death  of  testator,  p.  308. 

Distinguished  in  Estate  of  Brown,  143  Cal.  454,  456,  refusing  interest 
on  legacy  from  date  of  testator's  death  where  will  bequeathed  five 
thousand  dollars  to  trustees  to  be  invested  and  out  of  income  twenty 
dollars  per  month  was  to  be  paid  to  sister. 

Appeal. — ^Recital  of  entry  of  order  prior  to  appeal,  p.  309. 

Distinguished  in  Estate  of  More,  143  Cal.  495,  recital  in  notice  of  ap- 
peal was  entered  on  date  of  its  rendition,  and  acknowledgment  of 
service  thereon  and  use  of  word  "entered"  in  bill  of  exceptions  do  not 
constitute  stipulation  that  judgment  was  so  entered  so  as  to  give  ap- 
pellate jurisdiction. 

107  Cal.  S17  327.    REDINGTON  ▼.  PACIFIC  ETC.  CABLE  CO.;  48  Am. 
St.  Rep.  132. 

Nesligence  is  question  for  jury,  unless  facts  are  clear  and  undisputed, 
p.  324. 
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Cited  in  Liverpool  otc.  Co.  v.  S.  P.  Co.,  125  Cal.  440,  noted  unaer  Carr 
-w.  Railroad  Co.,  98  Cal.  366. 

Gross  Negligence  defined,  p.  324. 

ated  in  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  664,  holding  tele- 
:graph  company  not  guilty  thereof  under  facts  stated,  and  citing  main 
case  at  page  661,  on  effect  of  stipulation  entered  into  by  sender  of 
message. 

107  Cal.  327-334.    UNION  ETC.  CO.  t.  AMERICAN  ETC.  CO.;  48  Am. 
St.  Rep.  140. 

107   Cal.  334-340.    CALIFORNIA   ACADEMY   OF  SCIENCES  y.  SAN 
FRANCISCO. 

Grant  of  Pueblo  Lands,  under  Ordinance  Eight  Hundred,  is  invalid 
if  made  to  private  corporation,  p.  339. 

To  same  effect  in  Home  v.  San  Francisco,  119  Cal.  536,  holding  plain- 
tiff to  be  such  a  corporation.  Cited  in  La  Societe  etc.  v.  San  Francisco, 
131  Cal..  173,  as  to  grant  of  cemetery  lands  to  benevolent  corporation,  al- 
though used  by  latter  for  burial  purposes. 

107  Cal.  340-345.     MILLER  ▼.  KEHOE. 

Fraudulent  Conveyance. — Creditor's  Bill  will  lie  where  conveyanee 
made  before  assignee  in  insolvency  appointed,  and  latter  had  no  power 
to  sue,  p.  342. 

To  same  effect  in  Stateler  v.  Superior  Court,  107  Cal.  540,  holding  such 
action  not  affected  by  insolvency  order  staying  proceedings.  Cited  in 
Citizens'  Bank  v.  Rucker,  138  Cal.  610,  sustaining  foreclosure  of  equit- 
able lien  against  property  of  insolvent  under  facts  stated.  Distinguished 
in  Aigeltinger  v.  Einstein.  143  Cal.  614,  creditor  who  has  attached  realty 
of  property  of  debtor  subsequent  to  alleged  fraudulent  conveyance  by 
debtor  to  wife  cannot,  prior  to  judgment,  sue  wife  to  sot  aside  t-on- 
-veyance.  Note  citations:  Bank  v.  Frank,  58  Am.  St.  Rep.  101,  on 
general  subject. 

Creditor's  Bill. — Attorney's  Fees  are  not  allowable  on,  p.  343. 

To  same  effect  in  Estate  of  Olmstead,  120  Cal.  453,  rulinji:  similarly  as 
to  allowance  on  will  contest;  Sanger  v.  Ryan,  122  Cal.  54,  disallowing 
fees  to  trustee  in  certain  actions  defended  by  him.  See,  also,  Peters- 
burg etc.  Co.  ▼.  Dellatorre,  70  Fed.  Rep.  645,  allowing  attorney's  fees  to 
railroad  receiver  in  priority  to  creditors. 

Cited  in  Hays  v.  Windsor,  130  Cal.  236,  quoting  Sanger  v.  Ryan,  122 
Oil.  54. 

107  Cal.  345-348.    PEOPLE  v.  SIMONSEN. 
X^rpuB  Delicti  defined,  p.  346. 
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Cited  in  People  v.  Jones,  123  Cal.  68,  69,  and  Sullivan  ▼.  State,  58  Neb. 
798,  citing  main  case  also  on  point  that  defendant's  admissions  are  not 
sufficient  for  conviction  without  proof  of  corpus  delicti  aliunde;  People 
▼.  Tapia,  131  Cal.  651,  noted  under  People  v.  Thrall,  59  Cal.  415. 

Corpus  delicti  cannot  be  by  admissions  of  defendant,  p.  348. 

Approved  in  People  v.  Ward,  145  Cal.  739,  applying  rule  in  prose- 
cution for  obtaining  money  under  false  pretenses. 

107  Cal.  348-362.     LANSING  v.  JAMES. 

Delivery  of  thing  simultaneously  with  payment  of  price  is  not  neces- 
sary to  affect  valid  sale,  p.  357. 

Approved  in  Mason  v.  Lievre,  145  Cal.  523,  applying  rule  to  sale  of 
shares  of  stock  which  was  set  apart  for  vendee  with  request  as  to  modft- 
of  its  issuance. 

107  Cal.  373-378.    HEYDENFELDT  v.  JACOBS. 

Executor  is  Liable  for  property  not  assets  of  estate,  but  collected  aa 
such,  p.  377. 

See  note  to  Schlicker  v.  Hemenway,  52  Am.  St.  Rep.  130,  on  general 
subject. 

Judgment  on  Pleadings. — ^Notice  of  motion  was  considered  sufficient 
as  to  grounds  thereof,  p.  376. 

Cited  in  Hearst  v.  Hart,  128  Cal.  328,  holding  notice  sufficient. 

Contest  for  Proceeds  of  Insurance  Policy  payable  to  widow  and  minor 
children  cannot    be  inaugurated  in  probate  court,  p.  378. 
Distinguished  in  Estate  of  Vance,  141  Cal.  627,  arguendo. 

107  Cal.  378  381.    GRIFFIN  &  S.  CO.  v.  MAGNOLIA  ETC.  CO. 

Change  of  Venue. — In  action  against  corporation,  plaintiff  waives 
provisions  of  constitution,  article  12,  section  16,  by  joinder  of  other  de- 
fendants, p.  380. 

Cited  in  Miller  v.  Kern  Co.  etc.  Co.,  134  Cal.  589,  construing  the  consti- 
tutional provisions. 

107  Cal.  382-386.    AHERN  ▼.  MCCARTHY. 

Deed  will  not  be  Construed  to  be  Mortgage  unless  evidence  therefor  ia 
clear  and  unequivocal,  p.  386. 

Approved  in  Larson  v.  Dutiel,  14  S.  Dak.  483,  construing  deed  as  abso- 
lute conveyance  and  not  as  mortgage.    See  note  65  Am.  St.  Rep.  511. 

107  Cal.  386-390.     HAYWARD  v.  PIMENTAL. 

Mandamus. — ^Default  entitles  plaintiff  to  judgment  on  his  pleadings 
p.  390. 
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Cited  in  Pereria  v.  Wallace,  129  Cal.  400,  holding  introduction  of  evi- 
dence unnecessary. 

Ezecntion. — ^Mandamus  lies  to  compel  issuance  of,  p.  390. 
See  note  to  State  v.  Cone,  74  Am.  St.  Rep.  152,  153. 

107  Cal.  391-397.    SANDELL  v.  SHERMAN. 

Malicious  Prosecution. — Advice  of  counsel  is  bar,  irrespective  of  ques- 
tion of  his  good  faith  therein,  p.  397. 

To  same  effect  in  Seabridge  v.  McAdam,  119  Cal.  462,  holding  instruc- 
tions erroneous.  Cited  in  Holliday  v.  Holliday,  123  Cal.  37,  but  holding 
instruction  erroneous. 

Cross-examination. — Extent  of  is  within  discretion  of  trial  court,  p. 
393. 

Cited  in  Zane  v.  De  Onativia,  139  Cal.  329,  holding  no  abuse  thereof 
shown. 

107  Cal.  398-401.    RICE  v.  BOARD  OF  TRUSTEES. 

Municipal  Corporation  may  contract  for  construction  of  sewer  system, 
xmder  statutes  of  1889,  p.  309,  p.  400. 

Cited  in  Redondo  Beach  v.  Cate,  136  Cal.  148,  but  denying  right  to 
issue  bonds  for  street  improvements;  Mill  Valley  v.  House,  142  Cal.  699, 
under  municipal  improvement  act  (Stats.  1901,  p.  27),  municipal  bonds 
may  be  issued  for  street  work  by  city  of  sixth  class. 

107  Cal.  402-410.    DEMARTINI  v.  SAN  FRANCISCO. 

Opening  of  Street — ^Injunction. — ^Plaintiff  in  action  for,  when  in  pce- 
session,  need  not  in  first  instance  show  his  title,  p.  406. 

To  same  effect  in  Oglesby  v.  Santa  Barbara,  119  Cal.  116,  holding 
burden  on  city  to  show  that  land  belongs  to  it  by  dedication,  or  other- 
wise; London  etc.  Bank  v.  Oakland,  90  Fed.  697. 

107  Cal.  410.      LE  BRETON  v.  COOK. 

Will  is  to  be  so  construed  as  to  prevent  intestacy,  p.  416. 

Cited  in  Toland  v.  Toland,  123  Cal.  143,  as  to  directions  for  sale  of 
property;  Estate  of  Fair,  132  Cal.  666,  84  Am.  St.  Rep.  105,  as  to  trust 
provisions;  and  dissenting  opinion  in  Estate  of  Sanford,  136  Cal.  104,  as 
to  trust  provisions. 

Devise  of  ''Residue"  of  Testator's  Property  passes  all  property  which 
he  was  entitled  to  devise  at  time  of  his  death  not  otherwise  devised,  p. 
416. 

Approved  in  Estate  of  Granniss,  142  Cal.  7,  where  will  makes  certain 
bequests  and  devises  all  of  residue  to  daughter,  residuary  bequests  not 
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i 
limited  by  declaration  in  will  that  all  estate  devised  is  separate  property  j 

and  was  community  property  of  first  wife  and  himself. 

107  Cal.  428-432.    OAKLAND  BANK  OF  SAVINGS  v.  SULLIVAN.  1 

Allegations  in  Complaint  to  enforce  street  assessment  as  to  delivery 
to  plaintiff  of  warrant,  assessment,  diagram,  exhibiting  same  with  par- 
ticularity, and  averments  as  to  making  and  return  of  affidavit  of  de- 
mand and  non-payment,  when  admitted  by  answer  shift  burden  on  de- 
fendant without  introducing  documents  in  evidence,  p.  431. 

Approved  in  Raisch  v.  Hildebrandt,  146  Cal.  722,  723,  following  rule. 

107  Cal.  432-438.    SMITH  v.  LIVERPOOL  ETC.  INSURANCE  CO. 

Malicious  Prosecution. — ^Probable  Cause  is  shown  by  reliance  on  ad^ 
vice  of  district  attorney  after  information  as  to  facts,  p.  436. 

To  same  effect  in  Dunlap  v.  Insurance  Co.,  109  Cal.  370,  reversing  judg- 
ment for  plaintiff  where  similar  advice  shown. 

Malicious  Prosecution. — Probable  cause  defined,  p.  436. 

Cited  in  Davis  v.  Pacific  Tel.  etc.  Co.,  127  Cal.  319,  noted  under  Potter 
V.  Seale,  8  Cal.  221 ;  McKenna  v.  Heinlen,  128  CaL  100,  noted  under  Ball 
y.  Rawles,  93  Cal.  222. 

107  Cal.  438-445.    VAN  PRAAG  v.  GALE. 

Contributory  Negligence  is  question  of  fact,  unless  facts  and  in- 
ferences to  be  drawn  therefrom  are  disputed,  p.  442. 

To  same  effect  in  Davis  t.  Power  Co.,  107  Cal.  576,  576.  48  Am.  St. 
Kep.  162,  aliirming  judgment  for  plaintiff,  and  Goggin  v.  Osborne,  115< 
Cal.  440,  ruling  similarly;  Fox  v.  Railway,  118  Cal.  62,  62  Am.  St.  Repw 
219,  ruling  similarly,  but  holding  verdict  excessive.  Cited  in  Liverpool 
etc.  Co.  v.  S.  P.  Co.,  125  Cal.  440,  noted  under  Carr  v.  Railroad  Co.,  98  Cal. 
366;  West  Chicago  etc.  Co.  v.  Liderman,  187  111.  472,  79  Am.  St.  Rep.  231, 
quoting  Fox  v.  Oakland  etc.  Co.,  118  Cal.  55;  Mischke  v.  Seattle,  26  Wash. 
621,  applying  rule,  where  pedestrian  carrying  umbrella  in  front  of  him- 
self for  protection  from  rain  fell  into  open  trap  in  sidewalk. 

Negligence. — Maintenance  of  open  trap-door  may  be,  p.  444. 
Cited  in  Rider  v.  Clark,  132  Cal.  389,  but  holding  such  maintenance  not 
negligence  as  matter  of  law. 

107  Cal.  446-447.    BROWN  v.  MERRILL;  48  Am.  St.  Rep.  145,  146. 

107  Cal.  447-455.    PACIFIC  FRUIT  CO.  v.  COON. 

Corporation. — In  persona]  action  for  assessment^  burden  of  proof  r» 
on  plaintiff  to  show  valid  levy,  p.  451. 
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Cited  in  Sliively  v.  Eureka  etc.  Co.,  129  Cal.  296,  holding  allegations 
insufficient  to  show  personal  liability. 

Issuance  of  stock  certificate  not  necessary  to  ownership  or  assess- 
ability  of  stock,  p.  452. 

Approved  in  Garretson  v.  Pacific  Crude  Oil  Co.  146  Cal.  188. 

Corporation. — Subscription  to  stock  cannot  be  rescinded  without  unan- 
imous consent  of  stockholders,  except  for  fraud  or  mistake,  p.  452. 

Cited  in  Tulare  Sav.  Bank  v.  Talbot,  131  Cal.  49,  but  holding  annul- 
ment shown  by  acquiescence. 

107  Cal.  461-463.    PEOPLE  v.  6RESS. 

Where  Only  Issue  was  as  to  whether  killing  was  in  necessary  self- 
defense,  testimony  of  wife  of  deceased  and  of  defendant's  efforts  to  in- 
duce her  to  leave  husband  is  irrelevant,  p.  463. 

Approved  in  People  v.  Wright,  144  Cal.  165,  where  only  issue  in 
murder  prosecution  was  self-defense,  evidence  of  illicit  relations  of  de- 
fendant and  former  wife  of  decedent  was  inadmissible. 

107  Cal.  464  477.    SKINNER  v.  CITY  OF  SANTA  ROSA. 

Municipal  Bonds  are  invalid  when  made  payable  in  gold  coin  "of 
present  standard,"  p.  473. 

Distinguished  in  Murphy  v.  San  Luis  Obispo,  119  Cal.  630,  sustaining 
validity  of  bonds  made  payable  in  gold  coin  only;  but  following  in  Bur- 
nett V.  Maloney,  97  Tenn.  715  (see,  however,  dissenting  opinion,  722). 
Note  citations:  Jones  v.  Camden,  51  Am.  St.  Rep.  846,  853,  on  general 
subject. 

107  Cal.  477-482.     PEOPLE  ▼.  LEE. 

Offense  against  Election  Laws. — ^Indictment  must  state  nature  and 
particulars  of  crime  charged,  p.  480. 

To  same  effect  in  People  v.  Ward,  110  Cal.  374^  holding  indictment  for 
giving  of  bribe  defective.  Cited  in  People  v.  Webber,  138  Cal.  149^ 
applying  rule  in  burglary  case  to  description  of  property  entered. 

107  Cal.  482  487.    FLA66  v.  DARE. 

Affidavit  for  Attachment  need  not  state  whether  contract  express  or 
implied,  p.  487. 

To  same  effect  in  O'Conor  v.  Roark,  108  Cal.  177,  holding  affidavit  suffi- 
cient in  several  particulars.  Approved  in  Hale  Bros.  v.  Milliken,  142 
Cal.  138,  affidavit  for  attachment  against  nonresident  which  states  that 
indebtedness  is  upon  an  express  oontract  is  sufficient. 
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107  Cal.  500-504.    WOOD  v.  OAKLAND  ETC.  TRANSIT  CO. 

Mechanic's  Lien. — Contractor  may  be  made  defendant  when  personal 
judgment  is  sought  against  him,  p.  502. 

To  same  effect  in  McMenomy  v.  White,  115  Cal.  343,  holding  such 
judgment  recoverable,  although  contract  void  because  not  filed.  Cited 
in  San  Francisco  Pa  v.  Co.  v.  Fairfield,  134  Cal.  226,  noted  under  Giant 
Powder  Co.  v.  Flume  Co.,  78  Cal.  193. 

Mechanic's  Liens. — Filing  of  Contract  is  incomplete  without  plans  and 
specifications,  when  essential  part  thereof,  p.' 503. 

To  same  effect  in  Joost  v.  Sullivan,  111  Cal.  294,  but  holding  omission 
not  fatal  when  contract  complete  as  a  memorandum  without  them. 

Complaint  in  foreclosure  of  mechanic's  lien  alleging  that  building 
was  completed  "on  or  about"  certain  date  is  suflScient  where  it  also 
alleges  that  claim  of  lien  was  filed  within  thirty  days  after  com- 
pletion of  building,  p.  503. 

Approved  in  Parke  v.  Lacy  Co.  v.  Inter  Nos.  etc.  Co.  147  Cal.  493, 
upholding  sufficiency  of  allegation  that  on  specified  date  "within  thirty 
days  after  completion  of  said  will,"  the  liens  claimed  were  filed. 

107  Cal.  504-512.    BERRY  v.  WOODBURN. 

'^Grub-stake  Contract"  held  not  established,  p.  512. 

Cited  in  Prince  v.  Lamb,  128  Cal.  128,  ruling  similarly  under  facta 
stated. 

107  Cal.  513-517.    HALL  v.  CAPPS. 

Tax  Sale — Notice  to  Redeem. — ^Affidavit  of  service  is  insuflScient,  in 
case  of  posting,  unless  stating  that  premises  were  vacant  and  unoccu- 
pied, p.  515. 

To  same  effect  in  Simmons  v.  McCarthy,  118  Cal.  027,  holding  tax 
deed  invalid  when  issued  on  such  affidavit,  and  parol  evidence  inadmissi- 
ble to  supply  defects  in  affidavit. 

107  Cal.  518-524.    MALONE  v.  ROY. 

Interest. — Statutory  Rate  is  recoverable  after  maturity  in  absence  of 
agreement,  p.  520. 

Distinguished  in  Casey  v.  Gibbons,  136  Cal.  371,  holding  conventional 
rate  recoverable  on  mortgage   after  maturity  and  before   foreclosure. 

Warranty  deed  executed  contemporaneously  with  separate  defeasance 
agreeing  to  reconvey  property  deeded  upon  payment  of  certain  property 
described  therein,  is  a  mortgage,  p.  523. 

Approved  in  Malone  v.  Roy,  134  Cal.  345,  following  rule. 

Mortgage  not  Allowed  for  Improvements  made  after  he  wrongfully 
takes  possession  of  premises,  p.  523. 
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Approved  in  Benson  v.  Bunting,  141  Cal.  465,  refusing  value  of  im- 
provements made  after  commencement  of  suit  for  redemption. 

107  Cal.  530  535.  GEARY  ▼.  BOARD  OF  SUPERVISORS. 

Highways. — ^Bond  must  follow  requirements  of  statute,  p.  534. 

Distinguished  in  County  af  Madera  v.  Raymond  6.  Co.,  139  Cal.  130, 
holding  substantial  compliance  sufficient  on  collateral  attack. 

107  Cal.  536-540.    STATELER  v.  SUPERIOR  COURT. 

Insolyency. — Creditor  who  has  proved  claim  may  appeal  from  order 
of  adjudication,  p.  538. 

To  same  effect  in  In  re  Chope,  112  Cal.  632,  holding  proof  of  claim 
no  bar  to  prosecution  of  such  appeal. 

Insolvency. — Appeal  from  order  of  adjudication  stays  all  further  pro- 
ceedings thereon,  p.  539. 

To  same  effect  in  Ex  parte  Queirolo,  119  Cal.  636,  holding  party  not 
guilty  of  contempt  in  disobeying  order  after  appeal  therefrom.  Cited 
in  Vosburg  v.  Vosburg,  137  Cal.  496,  denying  right  of  court  to  modify 
divorce  decree  as  to  custody  of  children,  pending  appeal  therefrom. 

Insolvency. — Creditor  may  sue  to  vacate  fraudulent  transfer  by  in- 
solvent, p.  540. 

Cited  in  Citizens*  Bank  v.  Rucker,  138  Cal.  610,  noted  under  Miller 
V.  Kehoe,  107  Cal.  340. 

107  Cal.  541-548.    PEOPLE  ▼.  HARRISON. 

Motion  to  Vacate  Judgment  not  void  on  face  must  be  made  within 
six  months,  p.  544. 

To  same  effect  in  Young  v.  Fink,  119  Cal.  110,  denying  motion  made 
after  that  time,  although  neglect  caused  by  fraud  of  opposing  attorney. 

Judgment  not  Void  on  its  Face  cannot  be  impeached  by  evidence  show- 
ing want  of  service  of  summons,  p.  544. 
Approved  in  People  v.  Norris,  144  Cal.  424,  following  rule. 

107  Cal.  649-562.    JUDSON  v.  GIANT  POWDER  CO.;  48  Am.  St.  Rep. 
146. 

Negligence  is  shown  prima  facie  by  fact  of  accident,  p.  555. 

To  same  effect  in  McCurrie  v.  S.  P.  Co.,  122  Cal.  562,  as  to  injury 
received  from  door  of  car  by  sudden  jerking  of  train;  Chico  etc.  Co. 
V.  Sacramento  Tr.  Co.,  123  Cal.  183,  as  to  collision  of  barge  with 
plaintiff's  bridge;  Knott  v.  McGilvray,  124  Cal.  132,  as  to  falling  of 
tool  from  building;  Bosqui  v.  Sutro  R.  R.  Co.,  131  Cal.  400,  as  to  accident 
to  passenger  on  street-car;  Harrison  v.  Sutter  St.  Ry.  Co.,  134  Cal.  550, 
Notes   Cal.  Rep.— 290. 
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as  to  like  accident  by  collision  with  wagon;  Rowe  v.  Such,  134  Cal. 
574,  but  holding  no  presumption  to  arise  from  fact  that  person  was 
struck  by  runaway  horse;  Kleebauer  v.  Western  etc.  Co.,  138  Cal. 
502,  but  holding  rule  inapplicable  to  maintenance  of  place  for  storage 
of  explosives  merely  where  explosion  was  caused  by  third  person;  Kahn 
V.  Triest  etc.  Co.,  139  Cal.  344,  as  to  overflow  from  engine  boiler,  dam- 
aging plaintiff's  property;  Harlow  v.  Standard  Improvement  Co.,  145 
Cal.  480,  where  it  appeared  that  injury  occurred  by  use  of  steam 
roller  by  defendant  in  street  work,  which  .was  carelessly  allowed  to 
run  against  plaintiff's  building,  manner  in  which  injury  caused  sustains 
finding  that  it  was  through  defendant's  negligence;  Bradford  etc.  Co. 
V.  Kizer,  113  Fed.  898,  as  to  explosion;  note  to  Kinney  v.  Koopman^ 
67  Am.  St.  Rep.  135-137;  Dieterle  v.  Bekin,  143  Cal.  687,  applying  rule 
in  action  for  conversion  where  defense  was  that  property  was  destroyed 
by  fire  without  fault  or  negligence  on  part  of  defendant;  Beall  v.  Seattle^ 
28  Wash.  604,  where  traveler  upon  highway  is  injured  by  explosion  of 
unseen  instrument  in  street,  prima  facie  case  of  negligence  is  established 
against  city;  Kinney  v.  Koopman,  116  Ala.  324,  holding  person  liable- 
for  injuries  caused  by  keeping  powder  stored  contrary  to  local  statute; 
Fuchs  V.  St.  Louis,  133  Mo.  183,  discussing  relative  liabilities  of  city  and 
oil  company  for  explosion  of  oil  diverted  into  sewer  by  order  of  fire  de- 
partment to  prevent  further  fires. 

General  Citations. — ^Lansing  Nat.  Bank  v.  Coleman,  117  Mich.  180; 
Vobrich  v.  Gueder  etc.  Mfg.  Co.,  96  Wis.  281. 

107  Cal.  563-677.    DAVIS  ▼.  PACIFIC  POWDER  CO.;  48  Am.  St.  Rep. 
156. 

Contributory  Negligence  is  question  for  jury,  unless  undisputed  fact» 
are  such  as  to  leave  but  one  reasonable  inference,  p.  575. 

To  same  effect  in  Goggin  v.  Osborne,  115  Cal.  440,  affirming  judgment 
for  plaintiff.  Cited  in  Habishaw  v.  Standard  etc.  Co.,  131  Cal.  433,  noted 
under  Sanborn  v.  Madera  etc.  Co.,  70  Cal.  261. 

107  Cal.  587-601.    MORFFEW  v.  SAN  FRANCISCO  ETC.  R.  R.  CO. 

Trustee. — ^Estate  of  is  only  so  much  as  is  necessary  for  the  execution 
of  the  trust,  p.  595. 

Cited  in  Wittfield  v.  Forster,  124  Cal.  419,  holding  trust  void  for  imcer- 
tainty;  Estate  v.  Lorenz,  124  Cal.  497,  discussing  sufficiency  of  decree 
of  distribution;  Estate  of  Sanford,  136  Cal.  104,  holding  his  estate 
to  be  one  for  years  only  under  facts  stated;  Estate  of  Pichoir,  139  Cal. 
688,  but  holding  extent  and  value  of  property  of  trustee  not  affected 
by  quantity  of  the  interest  or  title;  Eakle  v.  Ingram,  142  Cal.  16,  all 
persons  beneficially  interested  in  trust  who  are  of  full  age  may  maintaiik 
bill  for  dissolution  of  trust. 

Executor  may  also  be  donee  of  power  as  trustee,  p.  594. 
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Cited  in  dissenting  opinions  in  Estate  of  Fair,  132  Cal.  558,  562,  576» 
84  Am.  St.  Rep.  104,  105,  discussing  validity  of  trust  provisions  in 
will;  More  v.  More,  133  Cal.  495,  on  point  that  probate  court  has  no 
jurisdiction  over  trustee  after  distribution  to  him. 

Trust  to  sell  must  be  imperative,  p.  505. 

Cited  in  Carpenter  v.  Cook,  132  Cal.  624,  84  Am.  St.  Rep.  121,  holding 
trust  provisions  void. 

107  Cal.  602-610.    RANKIN  v.  NEWMAN.    S.  C.  114  Cal.  at  642. 

107  Cal.  614-618.    IN  RE  SALMON;  48  Am.  St.  Rep.  164. 

Pretermitted  Heir. — ^Extrinsic  Evidence  is  inadmissible  as  to  testator's 
intention  in  omission,  p.  615. 

See  note,  Chappell  v.  Society,  50  Am.  St.  Rep.  284,  and  In  re  O'Connor^ 
79  Am.  St.  Rep.  816. 

Mention  in  Will  of  Widows  of  Deceased  Sons,  mothers  of  omitted 
grandchildren,  is  not  sufficient  to  show  omission  was  intentional,  p. 
617. 

Approved  in  Estate  of  Ross,  140  Cal.  291,  where  omission  of  testator 
to  provide  for  issue  of  any  deceased  child  was  unintentional,  such 
issue  have  same  share  as  if  testator  had  died  intestate,  though  legacy 
made  to  father  who  was  believed  to  be  living. 

107  Cal.  618-622.    IN  RE  CARRIGER. 

Homestead  is  not  creatable  on  lands  held  in  cotenancy,  p.  619. 

To  same  effect  in  Rosenthal  v.  Bank,  110  Cal.  202,  further  holding 
such  abortive  homestead  not  aided  by  subsequent  conveyance  by  other 
cotenant  to  husband  of  claimant. 

Probate  Homestead  could  not  be  declared  on  lands  in  which  decedent 
could  not  have  created  a  homestead  in  his  lifetime,  p.  621. 

Cited  and  explained  in  Estate  of  Gallagher,  134  Cal.  97,  holding  resi- 
dence unnecessary,  but  refusing  to  set  apart  farming  land  having  no 
dwelling-house. 

107  Cal.  622-626.    MORSE  Y.  DE  ARDO. 

Mechanics'  Liens. — "Mining  claim"  does  not  embrace  land  held  under 
agricultural  patent,  p.  623. 

Cited  in  Johnson  v.  Cal.  Lustral  Co.,  127  CaL  287,  defining  mining 
ground  under  Stats.  1880,  p.  131. 

107  Cal.  627-628.    HARRELSON  v.  TOMICH. 

Mortgage. — ^Parol  Evidence  is  inadmissible  to  show  contemporaneous 
agreement  that  mortgagor  pay  taxes,  p.  628. 
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To  same  effect  in  California  etc.  Bank  v.  Webber,  110  Cal.  542,  as  to 
similar  agreement.  Cited  in  Hotaling  v.  Montieth,  128  Cal.  557|  noted 
under  Daw  v.  Niles,  104  Cal.  106. 

107  Cal.  629-644.     KNOWLES  v.  SANDERCOCK. 

Liability  of  Stockholder  is  that  of  original  debtor,  and  is  crofted,  by 
statute,  p.  637,  638. 

To  same  effect  in  Partridge  v.  Butler,  113  Cal.  328,  holding  action  based 
on  original  debt  and  not  on  account  stated;  Herman  v.  Hecht,  116  Cal. 
556,  holding  that  complaint  need  not  be  on  original  corporate  indebted- 
ness, and  citing  main  case,  also,  at  pp.  560,  561,  on  other  points  therein. 

Stockholder  is  Liable  for  his  proportion  of  interest  due  on  corporate 
debt,  p.  638. 

Cited  in  Wells  etc.  Co.  v.  Enright,  127  Cal.  675,  as  to  interest  on  loan, 
though  not  expressly  stipulated. 

Same. — ^When  debt  is  indorsed  by  note,  his  liability  arises  thereon 
if  corporate  debt  was  then  incurred,  p.  637. 

Cited  in  Whitehurst  v.  Stuart,  129  Cal.  196,  holding  complaint  suffi- 
cient on  default. 

Assignment  of  note  carries  original  debt,  p.  640. 

Cited  in  Walmsley  v.  Resweber,  105  La.  530,  on  point  that  assignment 
of  notes  carries  mortgage  securing  their  payment. 

Corporate  Contract  is  void,  when  not  within  business  expressly  au- 
thorized by  law  or  its  charter,  p.  642. 

To  same  effect  in  Chemical  etc.  Bank  v.  Havermale,  120  Cal.  605, 
65  Am.  St.  Rep.  209,  on  point  that  such  void  contract  cannot  be  ratified. 
See  note  70  Am.  St.  Rep.  165. 

107  Cal.  644-655.    SMITH  ▼.  BRODERICK. 

Where  municipality  is  limited  in  its  power  of  contract  one  dealing 
with  it  is  bound  by  law  limiting  its  powers,  p.  649. 

Approved  in  W,chmann  v.  Placerville,  147  Cal.  165,  where  city  was 
authorized  by  statute  to  issue  bonds  for  relief  of  fire  department  and 
subsequently  new  charter  repealed  such  law,  bonds  issued  under  old 
law  after  new  charter  adopted,  are  void. 

Municipal  Indebtedness. — ^Judgment  rendered  against  city  must  be 
paid  from  revenues  of  year  of  rendition,  p.  650. 

To  same  effect  in  Weaver  v.  San  Francisco,  111  Cal.  322,  citing  main 
case,  also,  at  p.  327,  on  point  that  mode  of  satisfaction  should  be  made 
part  of  such  judgment;  Goldsmith  v.  San  Francisco,  115  Cal.  38,  on  point 
that  reduction  of  claim  to  judgment  does  not  withdraw  it  from  opera- 
tion of  rule;  and  on  same  point  in  Higgins  v.  Water  Co.,  118  Cal.  528 
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(and  sec  concurring  opinion,  536),  holding  that  general  judgment  should 
be  granted,  as  to  which  see,  also,  Buck  v.  Eureka,  119  Cal.  45,  47,  affirm- 
ing last  case;  Montague  v.  English,  119  Cal.  228,  denying  mandamus  to 
claimant  under  facts  stated;  and  Fritsch  v.  Board,  15  Utah,  93,  ruling 
similarly.  Cited  in  Higgins  v.  San  Diego,  131  Cal.  298,  noted  under 
San  Francisco  Gas  Co.  v.  Brickwedel,  62  Cal.  641;  Reclamation  Dist. 
V.  Sacramento  County,  134  Cal.  480,  when  cited  as  following  Mayrhofer 
V.  Board,  89  Cal.  110,  on  statutory  construction.  Note  citations:  Jones 
V.  Camden,  51  Am.  St.  Rep.  855,  on  overissued  bonds. 

107  Cal.  656-658.    LABS  v.  COOPER. 

Street  Assessment. — Diagram  must  show  points  of  compass,  p.  657. 

To  same  effect  in  Eastman  v.  Gurrey,  15  Utah,  416,  418,  holding  tax 
sale  void  for  insufficiency  in  descriptions  in  prior  proceedings.  Cited 
in  Blanchard  v.  Ladd,  135  Cal.  217,  but  holding  authorities  to  conflict 
on  question  whether  diagram  should  show  points  of  compass  correctly. 

Street  A8sessments.^Certainty  of  description  must  definitely  appear, 
p.  657. 

Cited  in  Bay  Rock  Co.  v.  Bell,  133  Cal.  153,  as  to  directions  for  con- 
struction of  certain  work. 

Same. — ^Description  by  lot  and  block  number  as  appearing  on  official 
map  is  insufficient,  without  explicit  reference  to  sucli  map,  p.  658. 

Cited  in  Miller  v.  Williams,  135  Cal.  185,  noted  under  Keane  v.  Canno- 
van,  21  Cal.  291. 

Same. — Variance  between  original  and  recorded  diagram  is  immaterial, 
if  latter  gives  sufficient  description  in  se,  p.  657. 

Cited  in  Blanchard  v.  Ladd,  135  Cal.  215,  noted  under  Gillis  v.  Cleave- 
land,  87  Cal.  214. 

Court  cannot  Take  Judicial  Notice  that  there  is  an  official  map  of  city, 
p.  658. 

Distinguished  in  Best  v.  Wohlford,  144  Cal.  739,  upholding  sufficiency 
of  description  in  assessment  for  irrigation  district,  by  number  and 
block  without  reference  to  map. 

107  Cal.  659-661.    RAMISH  v.  KIRSCHBRAUN. 

Sale. — ^Title  held  not  to  pass  before  receipt  of  bill  of  lading,  p. 
661. 

Cited  in  Hilmer  v.  Hills,  138  Cal.  139,  noted  under  Cardinell  v.  Bennett, 
52  Cal.  476;  Andrews  v.  Schreiber,  93  Fed.  373,  holding  title  to  pass* 
before  weighing  or  inspection,  under  facts  stated;  Portland  etc.  Mills 
Co.  V.  British  etc.  Ins.  Co.,  130  Fed.  864,  where  goods  are  shipped  by 
vendor  who  takes  bill  of  lading  in  his  name  es  consignor  and  consignee. 
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and  indorses  bill  in  blank  and  attaches  it  to  draft  on  yendee,  title  to  i 

goods  does  not  pass  to  vendee  till  payment  of  draft.  | 

107  Cal.  667-674.    6REEN6ER6  ▼.  CALIFORNIA  BITUMINOUS  ROCK  ^ 

CO. 

Vendor's  Lien. — ^Acceptance  of  stock  in  payment  of  land  sold  to  cor- 
poration, p.  673. 

Approved  in  Dalliba  v.  Riggs,  7  Idaho,  796,  where  party  sells  property 
by  quitclaim  deed  and  makes  contract  by  which  purchaser  may  organize 
corporation,  vendor  to  receive  portion  of  stock  to  be  placed  in  trust,  ana 
balance  of  purchase  price  to  be  paid  out  of  net  earnings  of  property, 
he  accepts  stock  as  security  for  balance  and  has  no  lien  on  property 
aold. 

107   Cal.  675-676.     CRAIG  ▼.   HESPERIA  ETC.  CO.     S.  C.   113  QiL 

at  13;  54  Am.  St.  Rep.  319. 

Ruling  of  court  upon  non  suit  presents  question  of  law,  and  must  be 
both  excepted  to  and  specified,  p.  675. 
Approved  in  Green  v.  Duvergey,  146  Cal.  386,  following  rule. 

Exception  to  Ruling  on  Nonsuit  must  appear  in  stating  part  of  bill 
of  exceptions,  p.  675. 
Approved  in  Hanna  v.  De  Garmo,  140  CaL  174,  following  rule. 
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108  Cal.  1-7.    WINONA  ETC.  CO.  v.  BULL. 

Liability  of  Stockholder. — Complaint  must  allege  holding  of  stock 
when  corporate  indebtedness  incurred,  p.  5. 

To  same  effect  in  Case  etc.  Works  v.  Montgomery,  115  Cal.  381, 
holding  averment  of  such  holding  when  corporate  note  given,  insuffi- 
cient; Godall  V.  Jack,  127  Cal.  260,  noted  under  Redington  v.  Comwell, 
90  Cal.  63;  Yule  v.  Bishop,  133  Cal.  583,  on  point  that  action  is  on 
original  debt,  and  not  on  note  given  therefor. 

108  Cal.  8-14.      PEOPLB  v.  YOUNG. 

Jury. — Challenge  to  Panel  cannot  be  made  on  ground  that  names  of 
some  did  not  appear  upon  assessment  roll,  p.  12. 

To  same  effect  in  People  v.  Durrant,  116  CaL  194,  holding  statutes  as 
to  selection  of  panel  merely  directory. 

Where  defendant  admitted  possession  of  deceased's  purse  at  time  he 
was  shot  conversation  between  deceased  and  witness  in  defendant's 
presence,  as  to  ownership  of  purse,  when  defendant  remained  silent,  is 
admissible,  p.  13. 

Approved  in  Tibbett  v.  Sue,  126  Cal.  546,  in  action  on  note  where  con- 
sideration assailed  by  one  of  makers,  plaintiff's  declaration  when  count- 
ing out  money  made  in  presence  of  makers,  that  he  loaned  it  to  both  of 
them,  and  their  silence,  is  admissible. 

Jury. — Elisor  may  be  appointed  when  sheriff  and  coroner  disqualified, 
p.  13. 

To  same  effect  in  People  v.  Sehorn,  116  Cal.  509,  holding  appointment 
justified;  but  see  People  v.  Fellows,  122  Cal.  238,  holding  appointment 
erroneous  when  no  such  disqualification  shown. 

108  Cal.  25-31.    ALEXANDER  ▼.  McDOW. 

Complaint. — General  Demurrer  will  not  reach  a  merely  insufficient 
statement  of  facts,  p.  29. 

To  same  effect  in  Williams  v.  Ashe,  111  Cal.  189  (cited  in  Irish  v. 
Sunderhaus,  122  Cal.  310),  sustaining  complaint  in  replevin  where  no  de- 
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murrer  interposed.    Cited  in  Haskins  v.  Jordan,  123  Cal.  159,  noted  un- 
der Ames  toy  v.  Electric  etc.  Co.,  95  Cal.  311. 

Note. — Attorney's  Fees  may  be  allowed  in  amount  stipulated  in  note,  J 

when  judgment  by  default,  p.  30.  i 

To  same  effect  in  Avery  v.  Maude,  112  Cal.  567,  as  to  allowance  in 
foreclosure  when  defendant  introduced  no  evidence  to  rebut  that  of 
plaintiff  as  to  reasonableness  of  stipulated  amount. 

Where  note  set  out  in  complaint  provides  for  attorney's  fees  and 
prayer  of  complaint  asked  for  them,  no  evidence  is  necessary  to  fix 
.agreed  allowance  in  judgment,  p.  30. 

Approved  in  Thrasher  v.  Moran,  146  Cal.  684,  where  mortgagee  stipu- 
lated amount  of  attorney's  fees  and  complaint  prayed  judgment  for 
principal,  with  interest,  costs  and  counsel  fees,  decree  providing  for 
smaller  fee  than  stipiMated  in  mortgage,  is  valid. 

108  Cal.  45.    LACEY  v.  LACEY. 

Divorce. — Counsel  Fees  cannot  be  allowed  when  in  payment  for  past 
services,  p.  46. 

Cited  in  McKay  v.  McKay,  125  Cal.  72,  noted  under  Loveren  v.  Lov- 
oren,  100  Cal.  493. 

108  Cal.  49-53.     LOCKE  v.  MOULTON.      S.  C.  96  Cal.  21;    132  Cal.  146. 

Jury  Trial  should  be  awarded  in  ejectment  suit,  although  answer  al-  , 

leges  that  plaintiff's  deed  was  in  fact  a  mortgage,  p.  52. 

To  same  effect  in  Yager  v.  Bank,  52  Neb.  327,  holding  jury  improp- 
erly denied  in  action  to  recover  moneys  although  growing  out  of  similar 
transaction. 

108  Cal.  54-57.    PEOPLE  v.  DENBY. 

Criminal  Law. — Evidence  is  inadmissible  that  defendant  had  gone 
under  assumed  name,  p.  56. 

Cited  in  People  v.  Arlington,  123  Cal.  357,  holding  its  admission  re- 
versible error. 

108  Cal.  58-71.     DREYFUS  v.  BADGER. 

Public  Lands. — Patent  is  conclusive  as  against  collateral  attack  that 
necessary  facts  were  found  in  patentee's  favor,  p.  64. 

Cited  in  Saunders  v.  La  Purissima  etc.  Co.,  125  Cal.  164,  165,  on  point 
that  patent  for  school  land  is  conclusive  as  to  nonmineral  character  of 
the  land;  and  on  same  point  in  Standard  Q.  Co.  v.  Habishaw,  132  Cal. 
119,  as  to  character  of  land  embraced  in  homestead  patent;  dissenting 
opinion  in  Miller  v.  Grunsky,  141  Cal.  457,  majority  holding  before  pat- 
ent concludes  anything  it  must  be  construed. 
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Person  seeking  to  make  patentee  of  land  his  trustee,  in  absence  of 
contract  between  parties,  must  connect  himself  with  source  of  title, 
p.  63. 

Approved  in  Youle  v.  Thomas,  146  Cal.  543,  where  contest  was  insti- 
tuted by  settler  applying  for  purchase  of  half  section  as  fit  for  culti- 
vation against  holder  of  certificate  of  purchase  by  piior  claimant  as 
unfit  for  cultivation,  another  settler  whose  application,  pendente  lite,, 
has  been  rejected,  cannot  intervene. 

108  Cal.  72-81.    HARGRAVE  v.  COOK. 

Water  Rights. — ^Decree  apportioning  set  forth,  p.  76. 

Cited  in  Nevada  etc.  Co.  v.  Bennett,  30  Oreg.  83,  60  Am.  St.  Rep.  781, 
on  point  that  court  can  adjudicate  rights  only  as  between  parties  to  ac- 
tion. 

Riparian  Rights. — Lower  Owner  cannot,  by  appropriation  or  pre- 
scription, obtain  riparian  rights  to  exclusion  of  upper  owner,  w^hen  there 
is  no  adverse  user,  p.  79. 

Cited  in  Batligate  v.  Irvine,  126  Cal.  140, 141,  as  to  claim  based  on  prior 
appropriation  and  prescription;  Cave  v.  Tyler,  133  Cal.  568,  as  to  pre- 
scriptive right  based  on  diversion,  after  passing  property  of  upper  own- 
er; Cardelli  v.  Comstock  T.  Co.,  26  Nev.  297,  where  all  waters  liowing 
through  tunnel  come  from  mine  drainage,  and  water  has  been  used  in 
mine  for  electrical  purposes,  waters  of  tunnel  are  not  subject  to  appro- 
priation. 

Riparian  Owner's  Right  to  Waters  of  Stream  flowing  th.ough  his 
land  is  usufructuary  right,  including  right  to  make  reasonable  use  for 
irrigation,  p.  77. 

Approved  in  California  etc  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  742, 
one  owner  cannot  lawfully  go  above  lands  of  upper  proprietor  and  take 
water  for  use  on  his  own  lands. 

Grantee  of  Easement  to  Take  Water  cannot  change  place  of  diversion 
to  prejudice  of  servient  tenement,  p.  81. 

Approved  in  Southern  Cal.  Inv.  Co.  v.  Wilshire,  144  CaL  72,  following 
rule. 

To  same  effect  in  Joseph  v.  Ager,  108  Cal.  520,  sustaining  right  of 
ser  .'ient  owner  to  fill  up  ditch  under  facts  stated ;  South  Side  Improve- 
ment Co.  V.  Burson,  147  Cal.  410,  where  by  oral  contract  line  of  location 
of  enlarged  ditch  was  changed  up  stream  to  higher  level,  non  riparian 
owner  cannot  use  on  lands  between  new  and  old  ditch,  greater  quantity 
of  water  than  that  originally  acquired. 

Appropriator  of  Water  may  change  place  and  purpose  of  use .  when 
subsequent  appropriators  and  claimants  not  affected,  p.  80. 
See  note  to  Nevada  etc.  Co.  v.  Bennett,  60  Am.  St.  Rep.  800. 
General  Citation. — Copper  King  v.  Wabash  Min.  Co.,  114  Fed.  992. 
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108  Cal.  81-88.    SABICHI  ▼.  CHASE. 

Assignment  for  Creditors  is  void  if  giving  a  preference,  p.  85. 

To  same  effect  in  Rapp  v.  Whittier,  113  Cal.  431,  holding  question  of 
consideration  immaterial.  Cited  in  Heath  v.  Wilson,  139  CaL  368,  but 
holding  facts  not  to  show  such  an  assignment. 

108  Cal.  88  92.    EMIGRANT  ETC.  CO.  v.  WEBBER. 

Articles  of  Incorporation. — Failure  to  file  does  not  destroy  power  to 
acquire  property,  p.  91. 

To  same  effect  in  Savings  etc.  Society  v.  McKoon,  120  Cal.  180,  holding 
such  failure  not  bar  to  action  to  foreclose  mortgage  to  corporation. 

108  Cal.  92-96.     BACIGALUPO  ▼.  SUPERIOR  COURT. 

Will  Contest.~-Citation  in  proceeding  to  revoke  probate  must  be  Is- 
sued within  one  year  from  filing  of  petition,  p.  94. 

To  same  effect  in  Orphan  Asylum  v.  Superior  Court,  116  Cal.  446 
(and  see  concurring  opinion  451,  452),  sustaining  power  of  court  to  or- 
der new  citation  after  year  upon  a  legatee  not  served  with  one  issued 
and  otherwise  served  within  the  year. 

108  Cal.  95-101.    WHOLEY  ▼.  CALDWELL;    49  Am.  St.  Rep.  64. 

108  Cal.  101-115.    TEBBE  v.  SMITH;   49  Am.  St.  Rep.  68. 

Elections. — ^Provisions  as  to  marking  of  ballots  are  mandatory,  p. 
108. 

To  same  effect  in  Lauer  v.  Estes,  120  Cal.  653.  Citing  main  case 
also  at  p.  654,  in  holding  ballots  void  for  distinguishing  mark.  Cited  in 
City  of  San  Luis  Obispo  v.  Fitzgerald,  126  Cal.  283,  holding  ballots  on 
bond  election  void  for  departure  from  statute;  People  v.  Los  Angeles, 
133  Cal.  345,  noted  under  Russell  v.  McDowell,  83  Cal.  70;  Moody  v. 
Davis,  13  S.  Dak.  92,  noted  under  Kirk  v.  Rhodes,  46  Cal.  399;  Maddux 
V.  Walthall,  141  Cal.  414,  ballots  stamped  after  words  "no  nomination" 
are  void  as  having  distinguishing  mark ;  dissenting  opinion  in  Huston  v. 
Anderson,  145  Cal.  333,  337,  majority  holding  cross  in  blank  space  and 
double  cross  after  name  are  distinguishing  marks.  Note  citations: 
Taylor  v.  Bleakley,  49  Am.  St.  Rep.  242,  243,  244,  on  general  subject. 

Elections. — Statutory  Provisions  must  be  substantially  complied  with, 
even  if  directory,  p.  111. 

To  same  effect  in  Atkinson  v.  Lorbeer,  111  Cal.  422,  424,  but  holding 
certain  irregularities  not  fatal  when  in  good  faith  and  without  injury 
to  contestant;  Murphy  v.  San  Luis  Obispo,  119  Cal.  632,  holding  bond 
election  invalid  for  noncompliance  with  ordinance.  Cited  in  Patterson  v. 
Hanley,  136  Cal.  277,  but  not  definitely  ruling  on  question;    Hayes  v. 
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Kirkwood,  136  Cal.  402,  noted  under  Russell  v.  :McDowell,  83  Cal.  70 
Distinguished  in  Davis  v.  Grunig,  143  Cal.  339,  court  may  count  ballots, 
though  canvassers  rejected  entire  precinct  vote  for  failure  of  election 
officers  to  return  tallj  lists. 

Election. — ^"Distinguishing  Mark''  does  not  include  the  writing  of 
party  designation  after  name  of  candidate,  p.  113. 

To  same  effect  in  Jennings  v.  Brown,  114  Cal.  309,  310,  as  to  similar 
procedure;  Famham  v.  Roland,  134  Cal.  153,  sustaining  and  rejecting  re- 
spective ballots  on  this  ground;  Patterson  v.  Honley,  136  Cal.  271,  reject- 
ing ballots;  but  cf.  Nicholls  v.  Barrick,  27  Colo.  447,  holding  no  distin- 
guishing mark  shown;  State  v.  Fawcett,  17  Wash.  208,  holding  cer- 
tain ballots  improperly,  and  others  properly,  rejected. 

Elections. — ^Ballots  are  best  evidence  only  when  integrity  is  satis- 
factorily established,  p.  107. 

Cited  in  De  Long  v.  Brown,  113  Iowa,  372,  373,  rejecting  ballots,  be- 
cause not  properly  preserved;  dissenting  opinion  in  Huston  v.  Anderson, 
145  Cal.  332,  majority  holding  ballots  properly  admitted  in  evidence 
where  it  appears  that  envelopes  containing  them  were  in  same  condi- 
tion as  received  by  clerk. 

Failure  to  Open  Polls  till  Ten  O'clock  and  adjournment  again  at  noon 
render  vote  of  precinct  void,  pp.  HI,  112. 

Distinguished  in  Ken  worthy  v.  Mast,  141  Cal.  273,  precinct  vote  not 
•entirely  invalidated  because  of  delay  in  opening  polls  where  only  one 
man  failed  to  vote  because  of  delay  and  his  vote  would  not  have  changed 
result. 

General  Citation.— Windes  v.  Nelson,  159  Mo.  67. 

108  Cal.  115-122.    IN  RE  SMITH. 

Will. — Widow  is  Estopped  by  election  with  full  knowledge  of  rights, 
p.  120. 

To  same  effect  in  Bigelow  v.  Ballenno,  111  Cal.  562,  holding  owner  of 
property  not  estopped  under  facts  from  contesting  closing  of  street, 
where  having  acted  through  mistake.  Cited  in  Estate  of  Lufkin,  131 
Oal.  293,  noted  under  Morrison  v.  Bowman,  29  Cal.  346;  Estate  of 
Wickersham,  138  Cal.  363,  noted  under  Beard  v.  Knox,  6  Cal.  256; 
Estate  of  Dunphy,  147  Cal.  106,  where  will  gives  widow  one  fifth  of  es- 
tate on  condition  that  if  she  takes  one  half  of  community  property  she 
shall  have  no  other  part,  but  will  fixes  no  time  for  election,  widow  is 
not  estopped  by  statement  before  trial  that  she  elected  to  take  half 
of  community  property  from  making  different  election  at  any  time  be- 
fore final  distribution;  Reville  r.  Dubach,  60  Kan.  676,  holding  widow 
so  estopped  under  facts  stated. 
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108  Cal.  123.    GREGORY  v.  DIGGS. 

Dismissal  of  Appeal  for  failure  to  file  proper  brief  will  be  denied 
where  examination  of  such  brief  would  be  necessitated,  p.  123. 

Cited  in  Jarman  v.  Rea,  129  Cal.  160,  noted  under  Howell  v.  Howell,. 
101  Cal.  115. 

108  Cal.  124.    IN  RE  BLYTHE. 

Appeal  will  be  Dismissed  when  taken  by  party  having  no  interest  ia 
subject  matter,  p.  126. 

Cited  in  Williams  v.  Savings  etc.  Soc,  133  Oal.  361,  noted  under 
Dlythe  v.  Ayres,  102  Cal.  260. 

108  Cal.   143-146.    BRENOT  v.  ROBINSON. 

Replevin. — ^Demand  against  constable  for  property  improperly  seized 
need  not  as  against  general  demurrer  be  alleged  in  form  prescribed  by 
section  689  of  Code,  p.  145. 

To  same  effect  in  Fuller  etc.  Co.  v.  McDade,  113  Cal.  363,  sustaining 
complaint.  Cited  in  Kellogg  v.  Burr,  126  .Cal.  42,  holding  claims  suffi- 
cient in  form;  Richey  v.  Haley,  138  Cal.  444,  holding  objection  as  to- 
form  waived  under  facts  stated. 

Replevin. — Value  of  each  article  need  not  be  separately  found  by  the- 
court,  p.  145. 

Cited  in  Kellogg  v.  Burr,  126  Cal.  40,  holding  general  finding  sufficient 
despite  issue  as  to  value  made  as  to  each  article. 

108   Cal.    148153.      CALIFORNIA  NAT.  BANK  v.  GINTY. 

Note — Surety. — Principal  signing  as  maker  is  liable  aa  such,  although 
payee  knows  his  suretyship  as  regards  his  comaker,  p.  150. 

Cited  in  Casey  v.  Gibbons,  136  Cal.  371,  noted  under  Farmers'  etc 
Bank  v.  Stover,  60  Cal.  387;  Farmers'  etc.  Bank  v.  De  Shorb,  137  Cal. 
603,  noted  under  Harlan  v.  Ely,  55  Cal.  340;  Randall  v.  Simmons,  40 
Or.  559,  denial  in  answer  in  action  on  note  that  there  is  anything  due 
on  note  from  defendants  is  not  inconsistent  with  affirmative  defense- 
tliat  defendants  are  merely  sureties  who  have  been  relieved  by  un- 
authorized extension  to  principal. 

Collateral  Security  for  several  debts  should  be  applied  to  that  which 
is  least  secured,  p.  163. 

Cited  in  Smith  v.  Moore,  112  Iowa,  67,  as  to  mortgage  securing  claims, 
some  of  which  are  otherwise  additionally  secured;  First  Nat.  Bank  v. 
Finch,  100  Wis.  453,  applying  rule  on  foreclosure  of  collateral  security. 

108  Cal.  154-166.     DIGGINS  v.  HARTSHORNE. 

Judicial  Notice  includes  location  of  accepted  streets  on  official  map^ 
p.  157. 
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Cited  in  Bryan  t.  Abbott,  131  Cal.  225,  extending  rule  to  fact  of  in- 
corporation of  city  in  this  state. 

Street  Assessments. — ^Description  should  be  sufficiently  definite  to 
allow  purchaser  under  sale  to  take  possession,  p.  164. 

Cited  in  Blanchard  v.  Ladd,  135  Cal.  217,  noted  under  Himmelinan  v. 
Bateman,  50  Cal.  11. 

Same. — Owner  cannot  set  up  improper  work  as  defense,  unless  hp.  has 
asserteu  it  on  appeal,  p.  162. 

Cited  in  Lambert  v.  Bates,  137  Cal.  680,  noted  under  Warren  v.  Rid- 
dell,  106  Cal.  352. 

Street  Assessments. — Assignee  may  sue  to  foreclose  lien  even  when 
assignment  made  as  collateral,  p.  165. 

To  same  effect  in  Widaman  v.  Hubbard,  88  Fed.  Rep.  812,  applying 
rule  to  such  assignment  of  insurance  policy. 

Street  Assessments. — Contract  may  be  entered  into  on  eleventh  day 
after  award  when  tenth  a  holiday,  p.  165. 

To  same  effect  in  California  etc.  Co.  v.  Quinchard,  119  Cal.  88,  apply- 
ing rule  to  time  of  execution  of  private  contract  by  owners. 

Street  Assessments. — Contract  is  not  affected  by  failure  of  superin- 
tendent to  record  it,  p.  166. 

To  same  effect  in  Wells  v.  Wood,  114  Cal.  257. 

108  Cal.  166-173.    WILLIAMS  v.  BERGIN. 

Street  Assessments — Appeal. — Notice  must  be  given  to  owners  in  strict 
accordance  with  statute,  p.  170. 

Cited  in  Gill  v.  Oakland,  124  Cal.  340,  holding  notice  insufficient  in 
•case  of  adjourned  meeting  of  board. 

Street  Assessments — Appeal. — Notice  to  some  of  parties  to  be  affected 
will  not  be  extended  to  others,  p.  172. 

To  same  effect  in  Hibernia  etc.  Co.  v.  Lewis.  Ill  Cal.  522,  applying 
rule  to  notice  of  appeal  to  supreme  court;  In  re  Central  etc.  District, 
117  Cal.  391,  applying  rule  to  unauthenticated  notice  of  meeting  in 
formation  of  irrigation  district;  but  see  AVilliams  v.  Viselich,  121  Cal. 
316,  holding  notice  of  appeal  in  street  assessment  proceedings  sufficient 
imder  Act  of  1885;  Estate  of  Pendergast,  143  Cal.  138,  where  on  appeal 
by  state  notice  of  appeal  was  addressed  only  to  heirs  who  had  petitioned 
for  distribution,  appeal. will  be  dismissed  as  to  other  heirs. 

Appeal  from  assessment  by  street  superintendent  suspends  action  for 
■collection  of  assessment,  p.  173. 

Apn-dveA  in  Creed  v.  McCombs,  146  Cal.  453,  argu?ndo. 

108  Cal.  173  179.    O'CONOR  v.  ROARK.    S.  C.  see  OTONOR  ▼.  WITH- 
ERBY,  112  Cal.  41. 
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108  Cal.  179-189.    FREEMAN  v.  BELLEGARDE;    49  Am.  St.  Rep.  76. 

Deeds — Boundaries. — ^Property  bounded  by  creek  extends  to  its  actual 
meander  Une,  p.  186. 

Cited  in  Kirby  v.  Potter,  138  Cal.  688,  but  held  inapplicable  to  case 
of  goverament  survey  extending  to  center  of  stream;  Sizor  v.  City  of 
Logansport,  151  Ind.  628,  holding  boimdary  by  meander  \im  to  extend 
to  actual  water  line. 

108  Cal.  189-197.    SAN  DIEGO  ▼.  LINDA  VISTA  ETC.  DISTRICT. 

Irrigation  Districts. — ^Assessment  is  leviable  on  municipal  district  al- 
though it  is  exempt  from  taxation,  p.  193. 

To  same  effect  in  Witter  v.  School  District,  121  Cal.  351,  352,  66  Avbl. 
St.  Rep.  33,  34,  but  holding  school  lot  exempt  from  street  assessment. 

108  Cal.  197-210.    STEWART  v.  SEFTON. 

Treble  Damages  for  Waste  under  Code  of  Civil  Procedure,  section  733, 
are  allowed  only  where  willfulness  and  malice  are  alleged  and  proved,. 
p.  206. 

Approved  in  Isom  v.  Rex  Crude  Oil  Co.,  140  Cal.  680,  under  Code  of 
Civil  Procedure,  section  732,  treble  damages  are  allowed  only  where 
waste  was  willful  and  wanton  or  malicious. 

108  Cal.  211-214.    GRADT  v.  DONAHOO. 

Vacation  of  Default  is  in  discretion  of  court,  but  doubt  should  be 
resolved  in  favor  of  application,  p.  214. 

To  same  effect  in  Miller  v.  Carr,  116  Cal.  381,  58  Am.  St.  Rep.  182^ 
and  Hanthorn  v.  Oliver,  32  Oreg.  63,  reversing  order  denying  vacation; 
Banta  v.  Siller,  121  Cal.  416,  applying  rule  to  application  to  settle  state- 
ment. Cited  in  Melde  v.  Reynolds,  129  Cal.  311,  noted  under  Roland  v. 
Kreyenhagen,  18  Cal.  455;  Masten  v.  Indiana  Car  etc.  Co.  25  Ind.  App.. 
187;   Fidelity  etc.  Life  Ins.  Ass'n,  v.  Winn,  96  Tenn.  228. 

108  Cal.  214-223.    SECURITY  ETC.  CO.  v.  KAUFFMAN. 

Conveyance  of  Homestead  cannot  be  made  by  husband  alone  eveir 
if  wife  is  insane,  p.  221. 

To  same  effect  in  California  etc.  Co.  v.  Anderson,  79  Fed.  Rep.  406. 
discussing  nature  of  her  interest  in  homestead  property.  Cited  in 
Freiermuth  v.  Steigleman,  130  Cal.  393,  noted  under  Gleaaon  v.  Spray, 
81  Cal.  217. 

Declaration  of  Homestead  by  husband  inures  in  favor  of  wife,  p. 
220. 
j  Cited  in  Kleinsorge  v.  Kleinsorge,  133  Cal.  414,  discussing  priorities. 

I  as  between  unrecorded  mortgage  and  declaration  made  thereafter^  but 


I 


first  recorded. 
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108  Cal.  227-232.    O'BRIEN  y.  NEW  ZEALAND  INS.  CO. 

Insurance  Company  is  not  Liable  where  agent  was  employer  to  receive 
proposals  only,  and  he  knew  company  did  not  insure  saloons,  and  prop- 
erty was  burned  between  time  of  application  and  time  of  mailing  il  to 
company  for  approval,  pp.  229,  230. 

Approved  in  Easley  v.  New  Zealand  Ins.  Co.,  5  Idaho,  601,  where  agent 
gave  applicant  receipt  for  application  for  insurance  and  for  premium, 
both  of  which  were  to  be  returned  if  policy  not  issued,  and  providing 
for  notification  to  manager  if  policy  not  received  in  thirty  days,  nonre- 
ceipt  of  application  and  premium  by  applicant  did  not  convert  receipt 
into  contract  of  insurance  when  manager  returned  same  to  agent. 

108  Cal.  232-236.    WHITNEY  v.  DAGGETT. 

Recitals  on  Judgment  are  prima  facie  evidence  of  service,  p.  236. 

To  same  effect  in  Simmons  v.  Threshour,  118  Cal.  101,  holding  judg- 
ment book,  with  such  recitals,  admissible  without  rest  of  record;  Latta 
V.  Tutton,  122  Cal.  282,  on  point  that  such  judgment  is  not  void  on  face. 
Approved  in  People  v.  Davis,  143  Cal.  678,  where  judgment  roll  shows 
original  summons  returned  before  publication,  but  does  not  show  that  no 
alias  summons  was  issued  before  publication,  judgment  reciting  that  de- 
fendant had  been  regularly  served  with  process,  is  not  void  on  its  face; 
Sacramento  Bank  v.  Montgomery,  146  Cal.  763,  where  record  shows  af- 
firmatively that  summons  in  action  in  which  such  judgment  was  rendered 
was  regularly  served  by  publication,  within  three  years,  and  atliduvit 
of  publication  was  sworn  to  within  that  period  though  filed  thereafter, 
recitals  of  judgment  inconsistent  therewith  and  which  show  defendant 
regularly  served  and  that  default  regularly  entered  are  deemed  true 
on  collateral  attack.  Note  citations:  Furman  v.  Furman,  60  Am.  St. 
Rep.  646,  on  vacation  of  judgments. 

108  Cal.  240-246.    RIVERSIDE  ETC.  CO.  v.  GAGE. 

Findings  Beyond  Issues. — Party  is  not  estopped  from  objecting  to 
findings  as,  unless  conduct  at  trial  has  misled  opponent,  p.  246. 

To  same  effect  in  Rudel  v.  Los  Angeles,  118  Cal.  287,  holding  no 
estoppel  shown.  Cited  in  Barbour  v.  Flick,  126  Cal.  632,  noted  under 
Ortega  v.  Cordero,  88  Cal.  221;  Schirmer  v.  Drexler,  134  Cal.  139,  citing 
main  case  in  discussing  variance  between  proofs  and  pleadings. 

Appeal  from  New  Trial  Order  will  not  permit  examination  of  question 
of  omission  of  findings,  p.  243. 

Cited  in  Holmes  v.  Warren,  140  Cal.  461,  following  rule;  Churchill 
V.  Floumoy,  127  Cal.  361;  Schroeder  v.  Pissis,  128  Cal.  212,  and  Morse  v. 
Wilson,  138  Oal.  669,  noted  under  Brison  v.  Brison,  90  Cal.  323;  Houser 
etc.  Co.  V.  Hargrove,  129  Cal.  92,  on  point  that  motion  for  new  trial  is 
proceeding  independent  of  the  judgment. 

Appeal. — Briefs  must  specifically  show  errors  complained  of,  p.  246. 
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Cited  in  People  v.  Glaze,  139  Cal.  163,  noted  under  West  v.  Crawford, 
€0  Cal.  33. 

108  Cal.  247-250.    MASON  v.  CULBERT. 

Criminal  Law — ^Juror's  Fees. — ^Mandamus  for  certificate  from  clerk 
denied,  p.  248. 

Cited  in  Hilton  v.  Curry,  124  Cal.  86,  but  holding  certificate  unnec- 
essary in  San  Francisco. 

Same. — ^Juror  is  entitled  to  compensation  for  actual  attendance  in 
court,  p.  249. 

Cited  in  Jackson  v.  Baehr,  138  Cal.  269,  holding  actual  impanelment 
not  essential  to  recovery;  State  v.  Lamping,  25  Wash.  282,  holding  him 
not  entitled  for  period  during  which  he  was  excused. 

108  Cal.  250-261.     CARDENAS  y.  MILLER. 

Chattel  Mortgage  is  void  as  to  persons  specified  in  statute  when  no 
•delivery  of  possession  nor  recording  had,  p.  258. 

Cited  in  Alferitz  v.  Ingalls,  83  Fed.  Rep.  972,  in  discussing  63  Cal. 
£50:  Ruggles  v.  Cannedy,  127  Cal.  310,  discussing  necessity  of  immediate 
record. 

108  Cal.  261-263.    LAKESHORE  ETC.  CO.  v.  MODOC  ETC.  CO. 

Change  of  Venue. — Order  denying  will  be  affirmed  where  affidavits 
<X)nflict,  p.  263. 

To  same  effect  in  Bowers  v.  Modoc  etc.  Co.,  117  Cal.  52,  affirming 
order  accordingly,  and  Brown  v.  Savings  Union,  122  Cal.  650,  ruling 
similarly;  Quint  v.  Dimond,  135  Cal.  574,  noted  under  Quigley  v.  Gillett, 
101  Cal.  462. 

108  Cal.  264-271.    GORDON  v.  SAN  DIEGO. 

Delivery  of  Deed  is  presumed  to  be  on  date  of  execution,  p.  268. 

Cited  in  McGorray  v.  Robinson,  135  Cal.  314,  and  McDougall  v.  Mc- 
Dougall,  135  Cal.  319,  noted  under  Ward  v.  Dougherty,  75  Cal.  243. 

108  Cal.  273-284.     HAMILTON  v.  COUNTY  OF  SAN  DIEGO. 

Public  Corporations. — ^Validity  cannot  be  attacked  collaterally,  p. 
282. 

To  same  effect  in  Miller  v.  District,  85  Fed.  Rep.  698,  applying  rule 
to  irrigation  district.  Cited  in  People  v.  Linda  Vista  Irr.  Dist.,  128  CaL 
485,  noted  under  People  v.  La  Rue,  67  Cal.  530. 
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108  Cal.  285-288.     HOTCHKISS  v.  SMITH. 

Costs  are  Waived  unless  claimed  according  to  statute,  p.  287. 

Cited  in  Galindo  v.  Roach,  130  Cal.  390,  noted  under  Chapin  v.  Broder, 
16  Cal.  403. 

108  Cal.  288-293.    FRATT  ▼.  HUNT. 

Probate  Claims. — Contingent  claims  do  not  come  within  section  1498, 
<3ode  of  Civil  Procedure,  p.  292. 

Overruled  as  dictum  in  Morse  v.  Steele,  132  Cal.  458,  holding  action 
thereon  barred  if  not  brought  within  statutory  time  after  maturity. 

108  Cal.  294-300.  CITY  OF  SANTA  BARBARA  v.  ELDRED. 

Pleading.— <jeneral  Demurrer  will  not  reach  mere  insufficiency  of  state- 
ment, p.  298. 

To  same  effect  in  Fuller  etc.  Co.  v.  McDade,  113  Cal.  363,  as  to  allega- 
tions made  by  way  of  recital  instead  of  directly;  Barber  v.  Mulford,  117 
Cal.  359,  as  to  mere  uncertainty  in  allegations;  McKay  v.  New  York 
etc.  Co.,  124  Cal.  272,  holding  complaint  for  fraud,  good  as  against  such 
demurrer. 

108  Cal.  303-306.    STODDARD  v.  SUPERIOR  COURT. 

Certiorari  will  not  Lie  from  order  that  is  appealable,  p.  305. 

To  same  effect  in  White  v.  Superior  Court,  110  Cal.  57,  denying  writ 
Tinder  facts  stated;  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Cal. 
421,  discussing  appealability  of  order  after  judgment. 

108  Cal.  306-325.     LOWER  KINGS  RIVER  ETC.  DISTRICT  v.  PHIL- 
LIPS. 

Reclamation  Assessment  may  be  attacked  in  suit  thereon  where  owner 
bas  had  no  opportunity  to  be  heard,  p.  310. 

To  same  effect  in  Reclamation  District  v.  Sels,  117  Cal.  165,  167,  ad- 
mitting evidence  that  assessment  was  improperly  levied;  and  see  on 
same  point  Reclamation  District  v.  Burger,  122  Cal.  444,  as  also  to  attack 
on  formation  of  district;  In  re  Central  etc.  District,  117  Cal.  389,  con- 
struing confirmation  act  as  to  irrigation  districts;  Lower  etc.  Reclama- 
tion Dist.  V.  McCuUah,  124  Cal.  177,  quoting  Reclamation  Dist.  v.  Run- 
yon.  117  Cal.  165,  and  citing  main  case  also  at  pages  179  and  185,  on 
question  of  sufficiency  of  assessment  and  conclusiveness  of  action  of 
of  board  in  formation  of  district;  but  cf.  Carson  v.  Brockton  etc.  Comrs., 
182  U.  S.  402,  sustaining  ordinance  fixing  rate  for  rental  of  seker. 

Assessment  is  void  when  unfair  and  not  in  proportion  to  benefits,  p.  324. 
Cited  in  Reclamation  Dist.  v.  West,  129  Cal.  624  (but  cf.  628),  holding 
Notes  Cal.  Rep.— 291. 
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assessment  unjust  and  accordingly  void;  note  to  Wilson  v.  Trenton,  6S 
Am.  St.  Rep.  718. 

108  Cal.  326-331.    EX  PARTE  LACEY;  49  Am.  St.  Rep.  93. 

Police  Power  of  city  extends  to  prevention  of  erection  of  carpet  beating 
machine  within  specified  districts,  p.  328. 

Cited  in  Dobbins  v.  Los  Angeles,  139  Cal.  184-186,  as  to  ordinance 
regulating  erection  of  gasworks;  Sanitary  Red.  Wks.  v.  California  etc. 
Co.,  94  Fed.  699,  as  to  ordinance  directing  cremation  of  garbage;  Odd 
Fellows'  Cem.  Assn.  ▼.  San  Francisco^  140  Cal.  231,  upholding  ordinance 
prohibiting  interments  within  city  limits. 

Grant  of  Police  Powers  to  Municipalities  by  constitution,  article  11, 
section  11,  construed,  p.  328. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  36,  upholding  municipal  order  granting  exclusive  franchise  to 
receive  and  destroy  all  garbage  collected  in  city. 

108  Cal.  331-345.    BURRIS  ▼.  KENNEDY. 

Probate  Court  sitting  as  such  does  not  derive  its  power  from  the 
statute,  p.  337. 

To  same  effect  in  Heydenfeldt  v.  Superior  Court,  117  Cal.  350,  sus- 
taining its  right  to  order  restitution  on  reversal  of  decree  of  distribu- 
tion. 

Presumption  on  Appeal  as  to  regularity  of  proceedings  extends  to 
probate  decrees,  p.  338. 

To  same  effect  in  Crew  v.  Pratt,  119  Cal.  149,  holding  decree  of  dis- 
tribution conclusive  on  collateral  attack;  Estate  of  Twombley,  120  Cal. 
351,  applying  rule  to  order  admitting  will  to  probate;  Cited  in  Estate 
of  Bell,  131  Cal.  6,  as  to  order  for  family  allowance;  Howard  v.  Bryan, 
133  Cal.  263,  as  to  order  allowing  guardian  to  mortgage,  but  holding 
order  void  when  beyond  jurisdiction  of  court;  Estate  of  Cook,  137  Cal. 
186-189,  as  to  order  for  sale,  but  holding  rule  otherwise  in  case  of  direct 
attack. 

Probate  Sale  is  not  invalid  for  irregularities  in  proceedings,  where 
court  had  jurisdiction,  p.  340. 

To  same  effect  in  Ions  v.  Harbison,  112  Cal.  268,  as  to  various  objec- 
tions stated;  Estate  of  Devincen^i,  119  Cal.  600,  601,  denying  right 
to  attack  order  of  sale  collaterally  for  mere  insufficiency  of  petition; 
Estate  of  Heydenfeldt,  127  Oal.  468,  noted  under  Stuart  y.  Allen,  16 
Cal.  474. 

108  Cal.  369-366.     CARPENTER  y.  SKINNERS. 
Pleading. — Admission  of  Genuineness  of  instrument  set  up  in  answer 
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by  failure  to  file  affidavit  does  not  extend  to  question  of  its  construc- 
tion, p.  361. 

To  same  effect  in  Moore  v.  Copp,  119  Cal.  432,  sustaining  right  to  at- 
tack it  for  fraud  without  filing  of  replication. 

Tax  Deeds  are  prima  facie  evidence  only  as  to  particulars  specified  in 
statute,  p.  363. 

Distinguished  in  United  States  etc.  Co.  v.  Wolfe,  27  Colo.  222,  constru- 
ing local  statutes. 

108  Cal.  365-369.    GOULD  v.  ADAMS. 

Omission  of  Findings  is  immaterial  when  judgment  would  not  have 
been  affected  if  the  findings  had  been  in  appellant's  favor^  p.  368. 

Cited  in  Blochman  v.  Spreckels,  135  Cal.  664,  noted  under  Morrison 
V.  Stone,  103  Cal.  94. 

108  Cal.  369-431.    FOX  y.  HALE  &  NORCROSS  ETC.  CO.  S.  C.  112  Cal 
570;  122  Cal.  220. 

Corporate  Directors  are  liable  for  official  misappropriations  during 
their  term,  p.  425. 

Cited  in  Winchester  v.  Mabury,  122  Cal.  524,  as  defining  "misappro- 
priation," but  holding  discussion  unnecessary;  and  ruling  further  as  to 
form  of  action  to  enforce  such  liability.  Note  citations:  Bruck  v. 
Ross,  57  Am.  St.  Rep.  65,  on  general  subject. 

Constitutional  Construction. — Doctrine  of  noscitur  a  sooiis  applied  in* 
case  of  misappropriation  by  directors,  p.  426. 

Cited  in  In  re  La  Societe,  123  Cal.  631,  construing  section  1276,  Code 
of  Civil  Procedure;  Winchester  v.  Howard,  136  Cal.  444,  451,  holding 
bank  directors  liable  for  misappropriation  under  facts  stated. 

Corporations — ^Directors. — Parties  to  contract  with  corporation  and 
colluding  with  its  officers  to  defraud  it,  can  recover  only  the  actual 
cost  of  their  work,  p.  424. 

Cited  in  Berka  v.  Woodward,  125  Cal.  124,  73  Am.  St.  Rep.  34,  applying; 
rule  to  recovery  on  contracts  against  public  policy. 

Gaieral  Citation.— Stillwell  v.  Cutler,  146  Cal.  660. 

108  Cal.  440-446.    PEOPLE  v.  LEYSHON. 

Forgery. — ^Information  states  but  one  offense  when  charging  forgery 
and  passing  of  note,  p.  442. 

To  same  effect  in  State  v.  Fidler,  148  Ind.  222,  sustaining  indictment 
for  forgery  under  local  statutes.  Cited  in  People  v.  O^rien,  130  Cal.  S 
flustaining  information  for  rape. 
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108  Cal.  446-450.    KAUFMAN  v.  SUPERIOR  COURT. 

Effect  of  Appeal  is  to  suspend  powers  of  trial  court  as  to  matter  ap- 
pealed from,  p.  450. 

Cited  in  Vosburg  v.  Voeburg,  137  Cal.  406,  denying  its  right  to  amend 
divorce  decree  pending  appeal,  as  to  custody  of  children. 

108  Cal.  450-460.    IN  RE  LEVINSON. 

AppeaL — Recall  of  Remittitur  is  allowable  only  in  case  of  mistake, 
fraud,  or  imposition,  p.  459. 

Cited  in  Trumpler  v.  Trumpler,  123  Cal.  263,  noted  under  Roland  v. 
Kreyenhagen,  24  Cal.  52. 

Probate  Law. — Attorney's  Fees  are  not  to  be  allowed  directly,  but 
only  to  representative  as  part  of  his  expenses,  p.  458. 

Cited  in  Estate  of  Kruger,  123  Cal.  392-394,  noted  under  Gumee  v. 
Malone,  38  Cal.  85;  Briggs  v.  Breen,  123  Cal.  660,  and  McKee  v.  Sober, 
138  Cal.  370,  on  point  that  executor  is  personally  liable  to  attorney, 
irrespective  of  amount  of  allowance;  Estate  of  Kruger,  143  Cal.  144,  an 
attorney  cannot  appeal  from  allowance  of  counsel  fees  to  administra- 
tor. 

Probate  Account. — ^Ezecutor  may  be  allowed  cost  of  expert  bookkeep- 
ers when  necessary,  p.  457. 

Cited  in  Estate  of  Willard,  139  Cal.  507,  allowing  broker's  commis- 
aions. 

Probate  Accounts. — ^Findings  are  unnecessary  on  hearing  as  to  settle- 
ment, p.  455. 

Cited  in  Estate  of  Adams,  131  Cal.  420  (quoted  in  Estate  of  Schan- 
doney,  133  Cal.  394),  but  permitting  finding  to  be  used  to  determine 
issues  raised;  Rochat  v.  Gee,  137  Cal.  502,  applying  rule  to  receiver's 
account. 

When  Remittitur  is  Issued  Supreme  Court  loses  jurisdiction,  p. 
459. 

Approved  in  Granger  v.  Sheriff,  140  Cal.  195,  stay  of  execution  of 
decree  of  foreclosure  pending  appeal  ceases  when  remittitur  from  su- 
preme court  is  filed  with  county  clerk,  though  clerk  did  not  attach  it 
to  judgment -roll. 

108  Cal.  460-463.    SAN  FRANCISCO  ▼.  BURR. 

Vacation  of  Highway  may  be  effected  by  adoption  of  ofi[icial  map  on 
•which  it  does  not  appear,  p.  462. 

Cited  in  San  Francisco  v.  Center,  133  Cal.  680,  noted  under  Brook  v. 
Horton,  68  Cal.  554;  Bigelow  v.  Ballerino,  111  Cal.  565,  holding  prior 
owners  entitled  thereafter  to  repossession  of  their  former  property; 


4645  Notes  on  California  Reports.  108  Cal.  463-495 

Blood  V.  McCarty,  112  Gal.  564,  on  point  that  legislature  has  full  con- 
trol over  highways. 

108  Cal.  463-474.    IN  RE  6ARRITT. 

Will — Construction. — Life  tenant  held  entitled  to  possession  of  cer- 
tain personalty,  p.  469. 

Cited  in  Harris  v.  Dawley,  22  R.  I.  634,  holding  bequest  to  be  one  for 
life  with  possession,  but  not  absolute  gift. 

Family  Allowance  may  be  decreed  without  prior  setting  apart  of  home- 
stead, p.  467. 

Cited  in  Estate  of  Gorkow,  20  Wash.  573,  noted  under  Estate  of  Moore, 
67  Cal.  437. 

108  Cal.  475-477.    FOX  v.  HALE    NORCROSS  ETC.  CO. 

Action  by  Stockholder. — ^Receiver  may  be  appointed  in  action  by  one 
to  recover  assets  belonging  to  corporate  stockholders  generally  for  pur- 
poses of  distribution,  p.  477. 

To  same  effect  in  Chetwood  v.  Bank,  113  Cal.  654,  but  holding  that 
recovery  must  be  turned  over  to  corporation  itself  when  no  good  reason 
to  contrary  shown;  and  see  Murray  v.  Murray,  115  Cal.  278,  56  Am.  St. 
Rep.  105,  discussing  power  of  receiver  to  make  certain  disbursements. 
See  note  72  Am.  St.  Rep.  54. 

Same. — ^Attorney's  Fees  are  allowable  to  plaintiff  in  such  action,  p.  477. 

Cited  in  Alexander  v.  Atlantic  etc.  Co.,  113  Ga.  206,  but  disallowing 
fees  in  action  by  minority  stockholder  that  did  not  avail  the  corpora- 
tion. 

General  Citation.— Alexander  v.  Atlanta  etc.  R.  R.  Co.,  113  Ga.  206. 

108  Cal.  478.     FOX  ▼.  HALE  &  NORCROSS  ETC.  CO. 

Nunc  Pro  Tunc  Judgment  may  be  entered  as  of  date  before  death  of 
defendant  who  dies  after  submission  of  cause,  p.  481. 

Cited  in  Young  v.  Young,  165  Mo.  632-634,  noted  under  Franklin  v. 
Merida,  50  Cal.  289;  De  Leonis  v.  Walsh,  140  Cal.  178,  179,  entry  of 
judgment  nunc  pro  tunc  as  of  date  prior  to  death  of  defendant  does  not 
short'  n  time  for  appeal. 

Survival  of  Action  occurs  as  to  property  that  benefits  testator  or  his 
estate,  p.  483. 

Cited  in  Warren  v.  Robison,  21  Utah,  445,  as  to  action  for  misappro- 
priation of  trust  fund. 

108  Cal.  400-495.    SAN  BERNARDINO  ETC.  CO.  v.  MERRILL. 

Stock  Assessments. — ^Waiver  of  right  to  sell  stock  will  not  authon^ 
personal  action  where  notice  of  sale  insufficiently  published,  p.  494. 
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Cited  in  Shively  v.  Eureka  etc.  Co.,  129  Gal.  296,  noted  under  Pacific 
Fruit  Co.  V.  Coon,  107  Cal.  447;  Hibernia  etc.  Co.  v.  Lewis,  111  Cal. 
522,  applying  rule  as  to  waiver  to  notice  of  appeal  improperly  di- 
rected. 

Levy  of  Stock  Assessment  is  invalid  unless  one-fourth  of  capital  stock 
is  subscribed,  p.  492. 

Cited  in  Kraft  etc.  Bank  v.  Bank  of  Orland,  133  Cal.  66,  holding  as- 
sessment void  and  not  within  section  347,  Civil  Code;  Ventura  etc  Co. 
V.  Hartman,  116  Cal.  263,  holding  assessment  improper. 

108  Cal.  513-516.    BANK  OF  LASSEN  CO.  v..  SHERER. 

Court  may  Require  Party  demanding  jury  to  deposit  jury  fees  pur- 
suant to  court  rule,  p.  516. 

Distinguished  in  Randall  v.  Kelsey,  7  Idaho,  170,  court  cannot  make 
rule  requiring  litigant  to  deposit  juror's  fees  as  condition  precedent  to 
right  of  jury  trial. 

108  Cal.  517-521.    JOSEPH  v.  ACER. 

Easement  of  Water  Right  cannot  be  changed  to  prejudice  of  sarvient 
estate,  p.  520. 

Cited  in  Oliver  v.  Agasse,  13?  Cal.  299,  noted  under  Allen  v.  San 
Jose  etc.  Co.,  92  Cal.  138;  North  Fork  etc.  Co.  v.  Edwards,  121  Cal.  667, 
denying  right  to  make  such  changes  in  ditch  as  constitute  change  in 
enjoyment  to  material  injury  of  servient  estate;  Ditch  Co.  v.  Morrow, 
8  Wyo.  546,  holding  ditch  company  liable  to  land  owner  for  loss  of  stock 
falling  into  unguarded  washout. 

108  Cal.  525-528.    LEWIS  v.  CHAMBERLAIN. 

Court  cannot  Order  Grantee  of  Judgment  Debtor  who  daims  title 
to  property  conveyed  to  surrender  it  or  subject  it  to  satisfaction  of 
judgment,  p.  527. 

Approved  in  Spaulding  v.  Coeur  D'Alene  etc  Co.,  6  Idaho,  643,  when 
judgment  creditor  in  supplementary  proceedings,  brings  in  stranger  to 
judgment,  who  claims  property  adversely  to  judgment  debtor,  court 
cannot  appoint  receiver  for  property  and  subject  it  to  satisfaction  of 
judgment. 

Supplementary  Proceedings  are  not  exclusive  where  not  affording 
relief  obtainable  under  creditor's  bill,  p.  528. 

To  same  effect  in  Rapp  v.  Whittier,  113  Oal.  431,  sustaining  such  bill 
under  facts  stated. 

108  Cnl.  529-535.    McCULLOUGH  ▼.  OLDS. 

Description  in  Deed  by  reference  to  -existing  map  is  sufficient,  p. 
531. 
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To  same  effect  in  Rea  v.  Haffenden,  116  Cal.  603,  as  to  plan  of  private 
survey  according  to  government  lines. 

Description  in  Deed  need  not  state  the  state,  county  or  city  in  which 
land  located  if  identification  possible  without  such  statement,  p.  632. 

To  same  effect  in  Higgins  v.  Higgins,  121  Cal.  489,  66  Am.  St.  Rep. 
^9,  holding  general  description  in  articles  of  separation  sufficient. 

108  Gal.  536-538.    WARREN  v.  FERGUSON. 

Street  Assessment  is  invalid  without  proper  engineer's  certificate, 
p.  537. 

ated  in  Thomason  v.  Carroll,  132  Cal.  152,  noted  under  Rauer  t. 
Lowe,  107  Cal.  229. 

108  Cal.  638.    PEOPLE  v.  COBLER. 

Embezzlement. — ^Indictment  held  sufficient,  p.  541. 

Cited  in  Keys  v.  State,  112  Ga.  396,  sustaining  indictment  for  larceny 
«.fter  trust. 

Same. — ^Public  Officer  is  presumed  regularly  elected  in  prosecution 
against  him,  p.  542. 

Cited  in  Bartley  v.  State,  63  Neb.  350,  as  to  officer  who  had  not  prop- 
erly qualified;  and  citing  main  case  also  at  page  356,  holding  evidence 
of  felonious  intent  sufficient. 

108  Cal.  649-562.    SAN  DIEGO  W.  CO.  v.  SAN  DIEGO  F.  CO.    See  Hig 
gins  V.  Water  Co.  118  Cal.  537. 

Contract. — ^Monopoly  held  not  created  by  combination  of  water  com- 
panies, p.  659.  See  note  to  Harding  v.  Glucose  Co.,  74  Am.  St.  Rep. 
e41. 

108  Cal  562-566.    SAN  LXnS  OBISPO  ▼.  FARNHAM.    S.  C.  108  Cal.  568. 

Official  Bond. — Sureties  are  not  liable  for  misappropriation  of  moneys 
improperly  paid  their  principal,  p.  665. 

Cited  in  County  of  Sonoma  v.  Hall,  132  Cal.  691,  holding  question  of 
bar  by  limitation  not  involved  in  main  case;  Moore  v.  State,  53  Neb, 
844  (dissenting  opinion,  page  860),  holding  auditor's  sureties  not  liable 
for  custody  of  moneys  not  properly  public  moneys ;  and  see  S.  C,  56  Neb. 
87;  People  v.  Shearer,  143  Cal.  70,  information  charging  "county  phy- 
sician*' as  such  with  embezzlement  of  moneys  which  came  into  his  hands 
by  virtue  of  his  trust  as  such  officer,  is  insufficient.  To  same  effect  in 
People  V.  Cobb,  10  Colo.  App.  482,  holding  them  not  liable  under  facts 
stated. 

108  Cal.  669-581.    WITHER  BROS.  CO.  v.  WEID.    S.  C.  See  McLAUGH- 
LUr  v.  CLAUSEN,  116  Cal.  at  489. 
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108  Cal.  589-596.    SCHWERDTL£  v.  PLACER  CO. 

Highway. — Dedication  by  public  user  is  not  dependent  on  length  of 
duration  thereof,  p.  592. 

To  same  effect  in  People  v.  Sperry,  116  Cal.  596,  but  holding  mere  user 
insuflficient  where  no  offer  of  dedication  shown;  and  see  on  last  point 
Cobum  V.  San  Mateo,  75  Fed.  Rep.  536,  where  user  merely  permissive. 
Note  citations:  Whitesides  v.  Green,  57  Am.  St.  Rep.  760,  761,  on  gen- 
eral subject. 

Use  of  Land  as  Highway  by  public  for  statutory  period  constitutes 
a  dedication,  p.  594. 

Approved  in  People  v.  Myring,  144  Cal.  354,  where  road  crossed  de- 
fendant's land  and  bridge  was  erected  thereupon,  evidence  that  road 
had  been  used  by  public  for  twenty  years  and  that  defendant  had  signed 
petition  to  supervisors  to  lay  it  out,  and  had  signed  grant  of  right  of 
way  and  had  worked  on  it  for  its  repair,  is  sufficient  evidence  of  its 
dedication;  Southern  Pac.  Co.  v.  Pomona,  144  Cal.  345,  applying  rule 
under  statutes  of  December  25,  1877,  and  March  30,  1878,  in  relation 
to  highways  in  Los  Angeles  county;  Hartley  v.  Vermillion,  141  CaL 
348,  where  one  of  defendants  sold  to  plaintiff  strip  of  land  along  his 
line  for  purpose  of  right  of  way  for  plaintiff's  premises  to  road  in 
question  as  means  of  reaching  public  highway,  defendant  is  estopped 
from  denying  dedication. 

108  Cal.  597-608.     PEOPLE  ▼.  CHIN  HANE. 

Impeachment  by  Witness  by  proof  of  specific  acts  is  inadmissible,  p. 
606. 
See  note  to  State  v.  Sibley,  53  Am.  St.  Rep.  480,  481. 

Homicide — Evidence. — Deposition  of  absent  witness,  taken  at  pre- 
liminary examination,  is  admissible,  p.  607. 

Cited  in  People  v.  Plyler,  126  Cal.  382,  and  People  v.  Bird,  132  Gal. 
264,  noted  under  People  v.  Oiler,  66  Cal.  101.  To  same  effect  in  People- 
v.  Sierp,  116  Cal.  260,  254,  and  note  61  Am.  St.  Rep.  888. 

Impeachment  of  Witness. — Conviction  of  felony  may  be  shown  and 
the  particular  felony,  p.  607. 

Cited  in  People  v.  Putnam,  129  Cal.  262,  sustaining  cross-examina- 
tion; People  v.  Eldridge,  147  Cal.  786,  applying  rule  in  prosecution  for 
murder. 

Nonexpert  Witness  may  be  asked  how  pistol  shots  sounded  to  him, 
p.  602. 

Cited  in  Stout  v.  Pacific  etc.  Co.,  130  Cal.  474,  noted  under  Robinson 
V.  Exempt  F.  Co.,  103  Cal.  4;  People  v.  Clarke,  130  Cal.  646,  as  to  evi- 
dence of  apparent  place  of  pistol  shots  from  their  sound. 

Evidence.— Photograph  of  absent  witness  held  inadmissible,  p.  602. 
See  note  to  Baiistin  v.  Young,   75  Am.  St.  Rep.  476. 
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108  Cal.  G08-e26.    IN  RE  LAUGFORD. 

Wills. — ^Undue  Influence  is  not  presumed  from  mere  relation  of  spouses, 
p.  622. 

To  same  effect  in  Tillaux  v.  Tillaux,  115  Cal.  670,  applying  rule  to 
deeds  between  them. 

Approved  in  Gwin  v.  Gwin,  6  Idaho,  287,  following  rule;  Estate  of 
Donovan,  140  Cal.  395,  refusing  to  set  aside  husband's  will  in  favor  of 
wife  where  he  was  a  lawyer  of  sound  and  active  mind  and  will  waa 
holographic  and  remained  in  his  possession  over  three  years. 

Wills. — ^Undue  Influence  cannot  be  proven  by  circumstances  amount- 
ing merely  to  suspicion,  p.  622. 

Cited  in  Estate  of  Rendrick,  130  Cal.  368,  and  Estate  of  Tibbetts, 
137  Cal.  124,  affirming  verdict  breaking  will;  Estate  of  Nelson,  132  Cal. 
194,  and  Estate  of  Motz,  136  Cal.  563,  564,  holding  proof  of  undue  in- 
fluence insufficient;  Estate  of  Black,  132  Cal.  394,  sustaining  instructions 
on  the  subject;  Meyer  v.  Jacobs,  123  Fed.  911,  fact  that  daughter 
possessed  great  influence  over  mother,  gained  by  kindness,  and  power, 
to  some  extent,  to  control  actions,  which  she  had  occasionally  exercised, 
and  that  she  and  husband  attended  at  mother's  last  illness  when  she 
made  will,  does  not  raise  presumption  of  undue  influence;  In  re  Shell's 
Estate,  28  Colo.  171,  in  will  contest  evidence  that  while  testator  wa» 
living  with  first  wife  and  sixteen  years  prior  to  execution  of  will, 
proponent  entered  family  circle  and  brought  about  estrangement  re- 
sulting in  divorce,  and  later  to  marriage  between  testator  and  pro- 
ponent, is  too  remote  to  show  undue  influence.  To  same  effect  in  Id 
re  Redfield,  116  Cal.  645,  In  re  Wilson,  117  Cal.  269,  277,  Penn  etc.  Co. 
V.  Trust  Co.,  83  Fed.  Rep.  896,  897,  cited  under  In  re  McDevitt,  95  Cal. 
33;  and  see  President  v.  Merritt,  75  Fed.  Rep.  493,  holding  neither  fraud 
nor  undue  influence  shown. 

General  Influence  over  Testator  is  not  necessarily  undue  influence, 
p.  615. 

Approved  in  Estate  of  Donovan,  140  Cal.  394,  refusing  to  set  aside 
husband's  will  in  favor  of  wife  where  he  was  a  lawyer  of  sound  and 
active  mind  and  will  was  holographic  and  remained  in  his  possession 
over  three  years. 

Declarations  of  Testamentary  Intent  remote  to  execution  of  will  are 
inadmissible  to  show  undue  influnece,  p.  622. 

Approved  in  Gwin  v.  Gwin,  5  Idaho,  286,  declarations  of  testator 
after  execution  of  will  showing  dissatisfaction  therewith  and  intention 
to  execute  new  will  are  inadmissible  to  show  undue  influence. 

108  Cal.  627-660.    IN  RE  WALKERLY;    49  Am.  St.  Rep.  97,  note,  116. 
S.  C.  see  FIREBAUGH  v.  BUR6ANK,  121  Cal.  at  188. 

Trust. — Suspension  of  Alienation  is  void  if  for  definite  number  of 
years,  irrespective  of  lives  in  being,  p.  651. 
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Cited  in  Estate  of  Fafr,  132  Cal.  528,  640,  544,  651,  554,  84  Am.  St. 
Rep.  96,  et  passim,  holding  trust  clause  void;  Eldred  v.  Meek,  183  111. 
41,  ruling  similarly  as  to  trust  clause.  To  same  effect  in  Estate  of 
Hendy,  118  Cal.  668,  but  holding  trust  valid;  Crew  v.  Pratt,  119  Cal. 
146,  147,  holding  it  invalid,  and  Estate  of  Ckvarly,  119  Cal.  411,  ruling 
similarly.  Note  citations:  Johnston's  Estate,  64  Am.  St.  Rep.  635, 
641,  on  general  subject  and  on  severance  of  trusts;  note  to  Thomas  v. 
Thomas,  73  Am.  St.  Rep.  433. 

Trustee's  Estate  is  such  as  is  necessary  for  the  execution  of  the 
trust,  p.  648. 

Cited  in  Blackbui'n  v.  Webb,  133  Cal.  422,  construing  trust  provision 
in  will  and  decree  of  distribution. 

Will — ^Tnist  Clause  if  void  effects  intestacy  as  to  property  included, 
p.  660. 

Cited  in  More  v.  More,  133  Cal.  495,  but  denying  jurisdiction  of  pro- 
bate court,  after  distribution,  over  trust  property. 

Trust. — Beneficiary  has  only  the  right  to  insist  on  proper  enforce- 
ment, p.  648. 

Cited  in  Nellis  v.  Rickard,  133  Cal.  619,  85  Am.  St.  Rep.  230,  but  held 
not  involved. 

Wills— Construction. — Heirs  cannot  be  disinherited  imless  testator 
makes  valid  disposition  of  his  property  otherwise,  p.  652. 

Cited  in  Estate  of  Pichoir,  139  Cal.  686,  holding  trust  provisions  valid 
as  to  personalty  and  void  as  to  realty. 

Homestead  upon  separate  property  of  decedent  vests  in  heirs  on 
death  and  is  not  subject  to  testamentary  disposition,  p.  665. 

To  same  effect  in  Estate  of  Matheny,  121  Cal.  268,  269,  discussing 
effect  of  setting  apart  of  such  property  as  probate  homestead.  Cited 
in  Hardwick  v.  Black,  128  Cal.  674,  noted  under  Mawson  v.  Mawson, 
60  Cal.  539;  Estate  of  Tittel,  139  Cal.  150-152,  but  holding  interest  of 
heirs  subject  to  debts  of  estate  and  claim  for  family  allowance  to  widow ; 
Estate  of  Lievy,  141  Cal.  648,  both  executors  under  will  and  devisees  and 
legatees  are  parties  aggrieved  by  order  setting  apart  homestead,  and 
may  appeal  from  order;  distinguished  in  Saddlemire  v.  Stockton  Sav. 
etc.  Soc,  144  Cal.  654,  655,  order  for  probate  homestead  setting  it  apart 
for  use  of  family  does  not  affect  title  of  widow  or  confer  title  upon 
•children. 

Will — Construction  of. — ^Intent  of  testator  is  to  be  determined  from 
will  alone  when  unambiguous,  p.  659. 

Cited  in  Estate  of  Young,  123  Cal.  344,  stating  general  rules  of  con- 
struction. 

Will. — Condition  repugnant  to  legacy  is  void,  p.  645. 
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Cited  in  Estate  of  Young,  123  Cal.  346,  as  to  condition  deferring  time 
of  payment;  notes  to  Burdis  v.  Burdis,  70  Am.  St.  Rep.  836,  and 
Thomas  v.  Thomas,  73  Am.  St.  Rep.  437. 

WilL — ^Restraint  on  Alienation  and  perpetuity  defined,  p.  647. 

Cited  in  Estate  of  Steele,  124  Cal.  537,  holding  trust  provisions  valid. 

Estate  Mentioned  in  Code  of  Civil  Procedure,  Section  863,  means 
whole  of  such  estate  as  is  necessary  to  the  performance  of  the  trust, 
p.  648. 

Approved  in  Estate  of  Reith,  144  Cal.  321,  where  whole  title  to  prop- 
erty passed  from  testatrix  by  will,  it  was  erroneous  to  decree  that  in 
event  of  death  of  one  of  children  before  arriving  at  age,  property  would 
go  to  heirs  of  testatrix. 

Rule  of  Equitable  Conversion  explained,  p.  652. 

Approved  in  Bank  of  Ukiah  v.  Rice,  143  Cal.  270,  where  testator  de- 
vised life  estate  in  realty  to  widow,  and  without  devise  of  remainder 
directed  its  sale  by  executor  after  widow's  death,  and  distribution  of 
proceeds  to  children,  land  was  converted  into  personalty  to  take  effect 
'where  executor  had  power  to  make  sale. 

108  Cal.  661-663.    IN  RE  CURTIS. 

Misdemeanor  in  0£9ce. — ^Proceedings  under  section  772,  Penal  Code, 
are  criminal  proceedings  in  nature  of  impeachment,  p.  662. 

To  same  effect  in  concurring  opinion  in  Kilburn  v.  Law,  111  Cal.  242, 
discussing  jurisdiction  of  superior  court  therein. 

Offices. — ^Appeal  does  not  lie  in  proceedings  under  section  772,  Penal 
Code,  p.  663. 

To  same  effect  in  Wheeler  v.  Donnell,  110  Cal.  656,  dismissing  ap- 
peals. Cited  in  Kerr  v.  Superior  Court,  130  Cal.  187,  denying  mandamus 
to  compel  superior  court  to  issue  citation  under  this  provision,  after 
ita  refusal  so  to  do. 

108  OiL  664-665.     KOELLING  v.  RUTZ. 

Dismissal  of  Appeal. — ^Damages  are  allowable  on,  when  appeal  taken 
for  delay,  p.  665. 

To  same  effect  in  McFadden  v.  Dietz,  115  Cal.  699,  allowing  such 
•damages. 

108  Cal.  666-669.    SPINNEY  v.  DOWNING. 

Contract  providing  for  its  reduction  into  writing  and  signature  does 
not  become  binding  until  so  executed,  p.  668. 

Denied  in  Roberts  v.  First  Xat.  Bank,  8  X.  Dak.  484,  holding  account 
transferred,  although  no  formal  assignment  was  executed. 


108  Cal.  670-688  Notes  on  California  Reports.  465? 

108  Cal.  670-679.     TUFFREE  y.  POLHEMUS. 

Quieting  Title. — Equitable  Title  will  support  action,  but  not  a» 
against  legal  title,  p.  676. 

Cited  in  San  Jose  etc.  Co.  v.  San  Jose  K  Co.,  129  Cal.  677,  but  holding 
inchoate  pre-emption  right  insufficient  under  facts  stated;  Chase  v. 
Cameron,  133  Cal.  234,  noted  under  Von  Drachenfels  v.  Doolittle,  77  Cal. 
296;  Collins  v.  O'Laverty,  136  Cal.  35,  noted  under  Curtis  v.  Sutter,  15 
Cal.  261;  Rincon  W.  &  P.  Co.  v.  Anaheim  etc.  Co.,  115  Fed.  548,  person 
who  has  no  title,  legal  or  equitable,  to  use  of  water,  but  has  merely 
posted  notice  of  intended  appropriation,  and  within  time  prescribed 
by  law  commenced  suitable  works  for  diversion,  cannot  sue  to  determine- 
adverse  claim  to  such  use. 

Partition  may  be  effected  by  executed  parol  agreement  and  posses- 
sion thereunder,  p.  678. 

Cited  in  Siddall  v.  Haight,  132  Cal.  322,  applying  rule  to  executed 
parol  gift  of  realty;  Nathan  v.  Dierssen,  134  Cal.  285,  but  holding  rule 
inapplicable  under  facts  stated. 

Limitations   does    not    Run   against   parties    claiming   under   patent 
confirming  Mexican  grant  until  date  of  patent,  p.  675. 
Approved  in  Adams  v.  Hopkins,  144  Cal.  27,  following  rule. 

108  Cal.  680-683.    IN  RE  WONG  HANE;    49  Am.  St.  Rep.  138. 

Municipal  Ordinance  is  void  that  casts  burden  on  defendant  of  prov- 
ing innocence  in  case  of  having  lottery  tickets  in  possession,  p.  681. 

Cited  in  Ex  parte  McClain,  134  Cal.  113,  86  Am.  St.  Rep.  245,  but  rul- 
ing aliter  as  to  ordinance  against  possession  of  lottery  tickets;  Ex 
parte  Kameta,  36  Or.  255,  78  Am.  St.  Rep.  778,  holding  ordinance  void; 
note  to  Booth  v.  People,  78  Am.  St.  Rep.  272.  Distinguished  in  State  v» 
Riley,  49  La.  Ann.  1620,  holding  local  lottery  ordinance  valid. 

108  Cal.  688.    IN  RE  LONES. 

Will  is  not  revived  by  revocation  of  revoking  will  unless  so  declared,, 
p.  689. 

Cited  in  Kern  v.  Kern,  154  Ind.  38,  holding  no  republication  shown  un- 
der facts  stated;   note  in  In  re  Sticking,  76  Am.  St.  Rep.  257,  258. 


VOIiUME  CIX. 


109  Cftl.  Ml.    STOCKTON  ETC.  WORKS  v.  HOUSER.    S.  C.  127  CaL 

73,  78. 

Corporate  Meetings. — Notice  is  presumed  to  have  been  received,  if 
«ent,  p.  9. 

To  aame  effect  in  Barrell  v.  Land  Co.,  122  Cal.  132,  presuming  that 
director's  meeting  was  regular  and  not  special.  Cited  in  National  etc. 
Assn.  V.  Burr,  57  Neb.  439,  holding  presumption  from  sending  of  letter 
not  rebutted  by  evidence. 

109  Cal.  12-19.    WOODWARD  ▼.  PARIS. 

Adverse  Possession* — ^Payment  of  Taxes  is  unnecessary  where  ad- 
verse possession  was  complete  under  prior  statute,  p.  16. 

Cited  in  Lucas  v.  Provines,  130  Cal.  272,  noted  under  Webber  v. 
Clarke,  74  CaL  11. 

One  claiming  title  under  statute  of  limitations  must  plead  it,  p.  18. 

Approved  in  Reed  v.  Smith,  125  Cal.  495,  arguendo. 

109  Cal.  19-28.    LAN6D0N  v.  BLACKBURN. 

Fraud. — ^Vacation  of  Judgment  for  is  allowable  only  where  fraud  was 
extrinsic  or  collateral  to  matter  tried,  p.  26. 

To  same  effect  in  Hanley  v.  Hanley,  114  Cal.  690,  declining  to  vacate 
homestead  decree  because  based  on  perjured  testimony. 

109  Cal.  29-42.    FUDICKAR  v.  EAST  RIVERSIDE  ETC.  DISTRICT. 

Corporate  Deed  not  under  its  seal  must  be  affirmatively  shown  exe- 
cuted under  due  authority,  p.  39. 

To  same  effect  in  Barney  v.  Pforr,  117  Cal.  58,  holding  deed  void  and 
not  ratified;  and  see  note  to  Christian  etc.  Assn.  v.  Walton,  69  Am.  St. 
Rep.  640,  on  ratification. 

Complaint  is  Sufficient,  in  absence  of  demurrer,  where  merely  am- 
biguous or  uncertain,  p.  34. 

To  same  effect  in  Stow  v.  Schiefferly,  120  Cal.  613,  sustaining  fore- 
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closure  complaint  when  default  suffered;  Parke  &  Lacy  Co.  v.  Inter 
Nos  etc.  Co.,  147  Cal.  403  applying  rule  to  complaint  to  foreclose  me- 
chanic's lien. 

General  Citation. — San  Jonquin  etc.  Co.  v.  Stanislaus  Co.,  90  Fed. 
621. 

109  Cal.  42-50.    ADLER  v.  SARGENT. 

Assignment  of  Mortgage  is  not  within  provisions  of  recording  act,  p. 
48. 

Cited  in  Kenney  v.  Bank,  12  Colo.  App.  32,  applying  rule  to  assign- 
ment of  trust  deed;  Hull  v.  Diehl,  21  Mont.  79,  80,  as  to  assignment  of 
mortgage  when  not  creating  any  estate  or  interest  in  the  property. 

Assignment  of  Mortgage  is  effected  by  assignment  of  debt  secured,  p.. 
48. 

To  same  effect  in  Bank  v.  Duncan,  117  Cal.  415,  where  assignment 
made  at  collateral  security  only. 

109  Cal.  53  63.    HENEY  ▼.  PESOLL 

Action  to  Quiet  Title.— Burden  is  on  plaintiff  to  show  his  title,  p.  58. 

To  same  effect  in  McGrath  v.  Wallace,  116  Cal.  551,  holding  action 
not  maintainable  on  facts  stated.  Distinguished  in  Goldberg  v. 
Bruschi,  146  Cal.  711,  in  action  to  quiet  title  to  mining  claim  where- 
plaintiff  shows  citizenship,  discovery  of  mineral  on  land,  location  and 
that  land  is  public  land,  burden  is  on  defendant  to  prove  failure  of 
defendant  proving  prior  location  to  do  annual  work. 

Deed  Taken  by  Wife  Subsequent  to  Amendment  of  1889  to  Civil- 
Code,  section  164,  is  prima  facie  evidence  that  premises  are  her  separate 
property,  p.  60. 

Approved  in  Arkle  ▼.  Beedie,  141  Cal.  462,  gift  to  wife  established 
when  property  bought  with  community  funds,  with  understanding- 
that  deed  was  to  be  taken  in  wife's  name,  as  her  separate  property. 

109  Cal.  63-69.    McGAHEY  y.  FORREST. 

Probate  Claim. — Mortgage  claim  against  declared  homestead  must  be- 
presented,  p.  67. 

Cited  in  Estate  of  Huelsman,  127  Cal.  277,  holding  executor  not  en- 
titled to  pay  off  encumbrances  against  probate  homestead  where  no 
claim  presented,  no  homestead  having  been  declared  in  lifetime;  Brown- 
V.  Sweet,  127  Cal.  335,  holding  presentation  unnecessary  as  to  pro- 
bate homestead  alone;  Bank  v.  Stephens,  144  Cal.  664.  where  part  of" 
mortfjaged  premises  was  apportioned  to  widow,  mortgage  may,  without, 
presentation,  be  foreclosed  as  against   the  remaining  part. 
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109  Cal.  70-73.    HARBAUGH  ▼.  HONEY  LAKE  ETC.  CO. 

Vacation  of  Default. — Discretion  should  be  exercised  with  great  lati- 
tude, p.  72. 

To  same  effect  in  Banta  v.  Siller,  121  Cal.  416,  applying  rule  to  appli- 
cation to  settle  statement  on  new  trial;  but  see  Bonnifield  v.  Thorp, 
71  Fed.  Rep.  031,  denying  application  under  facts  stated;  Nicoll  v. 
Weldon,  130  Cal.  668,  noted  under  Buell  v.  Emerich,  85  Cal.  116;  Win- 
chester V.  Black,  134  Cal.  127,  noted  under  Roland  v.  Kreyenhagen,  18- 
Cal.  455 ;  Masten  v.  Indiana  Car  etc.  Co.,  25  Ind.  App.  187. 

109  Cal.  86-96.    STEPHENS  v.  SOUTHERN  PACIFIC  CO.;  50  Am.  St. 
Rep.  17;  note,  24.      S.  C.  see  KING  v.  S.  P.  CO.,  100  Cal.  at  97. 

Negligence. — Lessee  from  railroad  company  may  agree  that  it  should 
not  be  responsible  for  any  loss  from  fires  caused  by  it,  p.  88. 

To  same  effect  in  American  etc.  Co.  v.  Railway  Co.,  74  Mo.  App.  102, 
sustaining  similar  covenant  in  lease.  Cited  in  S.  C.  etc.  Co.  v.  Car  etc. 
Co.,  93  Fed.  560,  sustaining  contract  for  exemption  between  railroad 
company  and  receiver  of  connecting  line. 

109  Cal.  96-100.    KING  v.  SOUTHERN  PACIFIC  CO. 

Negligence. — Lessee  from  railroad  company  may  exempt  it  from 
liability  for  loss  from  fires  caused  by  it;  and  such  agreement  is  binding 
on  sublessee  with  notice,  p.  98. 

To  same  effect  in  Walker  v.  Railway  Co.,  68  Mo.  App.  473,  but  hold- 
ing rule  not  to  extend  to  one  not  in  privity  with  lessee  nor  with  knowl- 
edge of  agreement.  Approved  in  Walther  v.  Sierra  Ry.,  141  Cal.  289, 
tenant  may  sue  railroad  under  Civil  Code,  section  485,  for  killing  ani* 
mal  along  track. 

109  Cal.  111-115.    CENTERVILLE  ETC.  CO.  v.  BACHTOLD. 

Motion  to  Dismiss  Appeal  for  failure  to  perfect  it  does  not  author- 
ize examination  of  question  as  to  appellant's  right  to  appeal,  p.  115. 

To  same  effect  in  In  re  Ryer,  110  Cal.  559,  on  point  that  matters 
occurring  prior  to  judgment  appealed  from  cannot  be  so  examined;  Ped- 
lar V.  Stroud,  116  Cal.  462,  dismissing  appeal.  Cited  in  Bell  v.  Staacke, 
137  Cal.  308,  noted  under  Bamhart  v.  Fulkerth,  92  Cal.  155;  Estata  of 
Kasson,  135  Cal.  2,  citing  main  case  also  on  point  that  appeals  will  be 
dismissed  when  joint  undertaking  is  invalid,  although  one  of  the  mat- 
ters was  not  appealable. 

Undertaking  on  Appeal. — Three  hundred  dollar  bond  is  sufficient  on 
joint  appeal  from  judgment  and  new  trial  order,  p.  113. 

To  same  effect  in  (Granger  v.  Robinson,  114  Cal.  6.32.  holding  praotico 
established.    Cited  in  Bell  v.  Staacke,  137  Cal.  309,  noted  under  Chester 
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V.  Bakersfield  etc.  Assn.,  64  Cal.  42;   Robinson  v.  Kind,  25  Nev.  278. 
construing  local  statutes. 

Undertaking  on  Joint  Appeal  is  void  unless  distinctly  specifying 
appeals  taken,  and  new  undertaking  cannot  be  filed  in  supreme  court, 
pp.  113,  115. 

To  same  effect  as  to  both  points  in  Estate  of  Heydenfeldt,  119  Cal. 
348,  349,  dismissing  appeal;  Estate  of  Fay,  126  Cal.  458,  where  bond 
did  not  provide  for  payment  on  dismissal  of  appeal;  Jarman  v.  Rea,  129 
Cal.  159,  noted  under  Home  etc.  Assn.  v.  Wilkins,  71  Cal.  626;  Gardner 
V.  Cal.  etc.  Co.,  129  Cal.  528,  but  holding  objections  to  bond  waived 
under  facts  »tated;  Carter  v.  Butte  Cr.  etc.  Co..  131  Cal.  351,  quoting 
Estate  of  Heydenfeldt,  119  Cal.  346;  Hoyt  v.  SUrk,  134  Cal.  182,  86 
Am.  St.  Rep.  250,  on  point  that  appeal  should  be  dismissed  when  bond 
not  filed  in  time;  Creek  v.  Bozeman  etc.  Co.,  22  Mont.  329,  330,  dismiss- 
ing appeals  accordingly.  Distinguished  in  Wadleigh  v.  Phelps,  147  Cal. 
142,  appeal  from  several  orders  which  are  reviewable  on  appeal  from 
judgment  and  from  the  judgment  accompanied  by  single  undertaking  is 
good. 

109  Cal.  122-125.    MOORE  v.  HAMERSTAG. 

Trust. — Oral  Declarations  after  conveyance  by  deed  absolute  will  not 
create  trust,  p.   124. 

To  same  effect  in  Smith  v.  Mason,  122  Cal.  427,  holding  certain  oral 
declaration*  properly  rejected. 

Statute  of  Frauds. — Promise  by  mining  locator  to  hold  location  al- 
ready made  for  own  benefit,  in  trust  for  others  must  be  in  writing,  p. 
124. 

Cited  in  Reagan  v.  McKibben,  US.  Dak.  277,  but  ruling  aliter  as  to 
parol  promise  to  thereafter  locate  and  hold  for  others. 

109  Cal.  125-130.    GARBERINO  v.  ROBERTS. 

Vendor  does  not  Rescind  by  mere  fact  of  sale  to  another  before  time 
fixed  for  conveyance   under   contract,   p.    128. 

To  same  effect  in  Royal  v.  Dennison,  109  Cal.  562,  holding  tender  by 
vendee  not  excused  thereby.  Cited  in  Clock  v.  Howard,  123  Cal.  19,  on 
point  that  vendee  in  default  cannot  repudiate  contract  and  obtain 
money  already  paid. 

109  Cal.   133-139.     HOPKINS  v.  WARNER. 

Mortgage. — Grantee  of  mortgagor  who  assumes  debt  becomes  prin- 
cipal debtor,  and  mortgagor  his  surety,  p.  136. 

To  same  effect  in  Kreling  v.  Kreling,  118  Cal.  419,  sustaining  action 
by  mortgagor  to  compel  grantee  to  pay  debt;  and  see  Ward  v.  De  Oca, 
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120  CaL  105,  and  Roberts  v.  Fitzallen,  120  Cal.  484,  cited  under  Wil- 
liams V.  Naftzger,  103  Cal.  438.  Cited  in  Daniels  v.  Johnson.  129  Cal. 
418,  79  Am.  St.  Rep.  125,  holding  such  grantee  liable  for  deficiency; 
JSan  Francisco  Pav.  Co.  v.  Fairfield,  134  Cal.  226,  applying  rule  in  me- 
chanic's lien  suit;  Page  v.  W.  W.  Chase  Co.,  145  Cal.  586,  title  of  pur- 
chaser is  not  affected  by  judgment  foreclosing  street  assessment  against 
vendor  by  reason  of  provision  in  deed  that  it  was  subject  to  any  exist- 
ing lien  for  street  work;  McKay  v.  Ward,  20  Utah,  185,  quoting  Ward 
V.  De  Oca,  120  Cal.  102. 

Mortgage. — Personal  Liability  does  not  exist  except  for  deficiency 
Judgment  on  foreclosure  sale,  p.  137. 

To  same  effect  in  Donaldson  v.  Grant,  15  Utah,  241,  construing  similar 
local  statute. 

Mortgage  Foreclosure. — Findings  may  be  incorporated  with  judgment, 
p.  139. 

Cited  in  Locke  v.  Klunker,  123  Cal.  239,  in  similar  action.  Case  is 
cited  in  Buckman  v.  Hatch,  139  Cal.  55,  on  point  that  fatal  defects  in 
complaint  are  not  cured  by  failure  to  demur,  verdict  or  judgment. 

109  Cal.  140-145.    CAPITAL  GAS  CO  v.  YOUNG. 

Gas  Company  Engaged  in  Business  of  Furnishing  Gas  to  consumers 
generally,  for  profit,  is  bound  to  furnish  it  to  city  on  demand,  p.  144. 

Approved  in  Gallagher  v.  Equitable  Gas  L.  Co.,  141  Cal.  706,  upholding 
contract  to  furnish  gas  to  consumers  at  hotel  at  specific  price  as  long 
as  used  in  hotel. 

CMty  is  liable  for  gas  furnished  it  though  Mayor  is  president  of  gas 
company,  p.  143. 

Approved  in  Pacific  Vinegar  &  Pickle  Works  v.  Smith,  145  Cal.  367, 
where  president  of  corporation  bought  its  notes  outright  and  caused 
corporation  by  himself  as  president  to  become  indorser  thereof  to  him- 
self individually  guaranteeing  payment  of  notes,  without  authority  or 
approval  of  corporation,  he  cannot  sue  on  indorsement. 

109  Cal.    146-151.     KELLER   v.   HEWITT. 

Mandamus  will  Lie  to  compel  performance  of  ministerial  duty  where 
discretion  not  involved,  p.  148. 

To  same  effect  in  Hensley  v.  Superior  Court,  111  Cal.  544,  People  v. 
Superior  Court,  114  Cal.  479,  and  Rundberg  v.  Belcher,  118  Cal.  590, 
-cited  under  Wood  v.  Strotber,  76  Cal.  545.  Cited  in  Miller  v.  Dailey, 
136  Cal.  219,  220,  noted  under  Boyne  v.  Ryan,  100  Cal.  266. 

109  Cal.   152-155.     HOWLAND  v.  SUPERVISORS. 

Election. — ^'Two-thirds''  of  electors  means  that  proportion  of  electors 
•voting  on   the   particular  subject,  p.   154. 
Notes  Cal.  Rep.— 292. 
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Cited  in  Fritz  v.  San  Francisco,  132  Cal.  374,  applying  rule  to  bond 
election  under  Statutes  of  1889,  page  361 ;  dissenting  opinion  in  In  re 
Denny.  156  Ind.  143,  construing  local  sta/tutes;  but  cf.  Davis  v.  Brown, 
46  W.  Va.  722,  where  distinguished;  Tinkel  v.  Griffin,  26  Mont.  432, 
under  constitution,  article  13,  section  5,  prohibiting  contracting  of 
county  debts  exceeding  $10,000,  without  approval  of  majority  voting  at 
elections  provided  by  law,  majority  of  votes  cast  on  proposition  is  suf- 
ficient; distinguished  in  Santa  Rosa  v.  Bower,  142  Cal.  302,  municipal 
charter  submitted  at  general  election  is  not  adopted  merely  because  it 
received  majority  vote  cast  thereupon,  if  it  did  not  receive  a  majority  of 
all  votes  cast  at  municipal  election. 

109  Cal.   156-159.    BROWN  v.  CLINE. 

Order  Granting  New  Trial  on  Condition  that  Moving  Party  pay  costa 
of  adversary  within  stated  time  is  construed  as  order  denying  new 
trial  on  noncompliance  with  condition,  p.  159. 

Approved  in  Holtum  v.  Grief,  144  Cal.  524,  527,  where  plaintiff  waa 
about  to  appeal  from  conditional  grant  of  new  trial  and  refused  tender 
on  that  ground  refusal  cannot  justify  removal  of  condition. 

109  Cal.  160-169.    BATES  v.  CORONADO  BEACH  CO. 

Corporation. — ^President  of  land  company  may  bind  it  by  contract  for 
purchase  of  lands,  p.  162. 

Cited  in  Pettibone  v.  Lake  View  etc.  Co.,  134  Cal.  229,  noted  under 
Crowley  v.  Genesee  etc.  Co.,  55  Cal.  273. 

109  Cal.  170-177.    MILLET  v.  BRADBURY. 

Pleading. — ^Bill  of  Particulars  is  to  be  considered  as  part  of  original 
complaint,  p.  172. 

Cited  in  Chamberlain  v.  Loewenthal,  138  Cal.  49,  but  holding  it  not 
to  be  regarded  as  a  pleading,  and  striking  out  denials  as  to  the  specific 
items  contained  in  it. 

109  Cal.   178-185.    CORBETT  v.  CHAMBERS. 

Mechanic's  Liens — Notice. — Statute  is  to  be  liberally  construed  as  to, 
p.  184. 

To  same  effect  in  MKiinty  v.  Morgan,  122  Cal.  105,  holding  notice 
sufficient  as  to  statement  of  terms.  Approved  in  Continental  etc.  Assn. 
v.  Hutton,  144  Cal.  611,  recorded  notice  of  claim  of  lien  for  materials 
furnished  which  correctly  stated  whole  amount  due  claimant,  but 
erroneously  stated  it  as  due  under  original  contract,  whereas  small 
part  was  due  under  implied  contract  is  valid. 

Mechanic's  Liens. — Notice  need  not  state  owner's  name,  if  unknown^ 
p.  183. 
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Cited  in  McClain  v.  Hutton,  131  Cal.  138,  holding  mistake  as  to  names 
of  owners  immaterial;  Bryan  v.  Abbott,  131  Cal.  224;  Santa  Cruz  etc. 
Co.  V.  Lyons,  133  Cal.  119,  holding  statement  of  reputed  owner's  name 
suAicient;  Chicago  etc.  Co.  v.  Dillon,  13  Colo.  App.  206,  holding  grantee 
under  escrow  deed  the  "owner"  within  the  statute;  Ah  Louis  v.  Har- 
wood,  140  Cal.  604,  where  there  was  change  of  ownership  during  work, 
notice  of  lien  is  not  insufficient  because  it  states  names  of  all  who 
were  owners  and  reputed  owners  during  all  the  time  stated  in  notice. 

notice  of  Claim  of  Mechanic's  Lien  need  only  state  those  facts  which 
are  required  to  be  stated  therein  by  Code  of  Civil  Procedure,  section 
1187,  p.  180. 

Approved  in  Ah  Louis  v.  Harwood,  140  Cal.  505,  separate  notice  of 
lien  not  required  because  of  change  of  ownership  during  work,  nor  be- 
cause of  mortgages  executed  by  new  owners  to  former  owners. 

109  Cal.  186-192.    DAVIS  v.  WARD;  50  Am.  St.  Rep.  29. 

Purchaser  from  grantee  is  regarded  as  bona  fide  only  to  extent  of 
payments   made  before  notice,  p.  189. 

Approved  in  Kenniff  v.  Caulfield,  140  Cal.  45,  where,  after  destruction 
of  deed  delivered  to  plaintiff,  grantee  executed  and  delivered  deed  to  de- 
fendant, burden  of  proof  was  upon  defendant  to  show  he  was  bona  fide 
purchaser.  To  same  effect  in  Fluegel  v.  Henschel,  7  N.  Dak.  282,  283,  66 
Am.  St.  Rep.  647,  648,  citing  main  case  al«o  on  point  that  giving  of 
notes  does  not  constitute  payment  while  in  grantor's  hands. 

109  Cal.  192-197.    MARYSVILLE  ETC.  CO.  v.  JOHNSON;  50  Am.  St. 
Rep.  34. 

Corporate  Stock  Subscriptions  are  not  actionable  when  corporation 
as  formed  differed  from  that  as  projected,  p.  195. 

Cited  in  Walter  v.  Merced  etc.  Assn.,  126  Cal.  584,  but  held  in- 
applicable to  stockholder's  liability  under  statute  when  stock  had  been 
issued  and  retained. 

109  Cal.  197-202.    BANK  OF  UKIAH  y.  GIBSON. 

Chattel  Mortgage  is  valid  as  between  parties,  although  including 
article  not  enumerated  in  code,  p.  199. 

To  same  effect  in  Tomlinson  v.  Ayres,  117  Cal.  573,  as  to  building. 
Cited  in  McLeod  v.  Bamum,  131  Cal.  607,  and  Perkins  v.  Maier  etc. 
Brewery,  133  Cal.  498,  noted  under  Bank  of  Ukiah  v.  Moore,  106  Cal. 
673;  In  re  Standard  Laundry  Co.,  116  Fed.  477,  where  owner  of  chattel 
mortgage  bought  property  and  sold  it  subject  to  mortgage,  and  pur- 
chaser was  subsequently  adjudged  bankrupt,  and  it  was  stipulated  that 
property  be  sold  and  proceeds  paid  to  party  entitled,  proceeds  should 
be  paid  to  mortgagee. 
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109  Cal.  203-210.    HALL  v.  SUSSKIND;  S.  G.  120  Cal.  at  560. 

109  Cal.  211-221.    CHAFFEE  v.  BROWNE. 

Married  Woman's  Mortgage  of  separate  property  to  secure  husband's 
debts  is  not  binding  without  new  consideration;  and  she  is  not  estopped 
by  its  recitals,  p.  219. 

To  same  effect  in  California  etc.  Co.  v.  Anderson,  79  Fed.  Rep.  405, 
holding  such  mortgage  void.  Note  citations:  Trimble  v.  State.  .^7  Am. 
St.  Rep.  174,  on  estoppel.  Limited  in  Rohrbacher  v.  Aitken,  145  Cal. 
480,  490,  where  note  of  plaintiff  was  executed  to  defendant  as  assignee 
of  three-fourths  interest  in  estate  of  deceased  person,  of  which  plain- 
tiff's deceased  husband  and  a  surviving  executor  were  co-executors, 
in  settlement  of  shortage  in  estate  on  part  of  husband,  and 
in  consideration  of  dismissal  of  proceeding  by  heirs  to  suspend 
powers  of  surviving  executor,  it  is  based  on  good  consideration;  Cited 
in  Otto  V.  Long,  127  Cal.  475,  noted  under  Rosenberg  v.  Ford.  85  Cal. 
610;  Wright  v.  Byrne,  129  Cal.  617,  applying  rule  to  note  of  guardian 
given  to  pay  debt  of  predecessor;  concurring  opinion  in  McDonald  v. 
Randall,  139  Cal.  251.  252,  254,  but  holding  wife's  note  and  mortgage 
binding  under  facts  stated;  Logomarsino  v.  Giannini,  146  Cal.  547,  in- 
dorsement of  demand  note  by  wife  of  maker  long  after  its  execution 
and  without  any  new  consideration,  imposes  no  obligation  on  wife. 

Acknowledgment  during  life  of  original  debt  suspends  running  of 
limitations,  p.  218. 

Cited  in  Rodgers  v.  Byers,  127  Cal.  530,  noted  under  McCormick  v. 
Brown,  36  Cal.  180. 

Same— Acknowledgment.— Form  of  held  sufficient,  p.  218. 

Cited  in  Foster  v.  Bowles,  138  Cal.  351,  as  to  mortgage,  and  holding 
plain  and  distinct  acknowledgment  of  its  existence  sufficient. 

Mortgage  of  all  right,  title  and  interest  of  A,  as  B's  child  and  heir,  is 
binding,  p.  217. 

Cited  in  Knowlton  v.  Dolan,  151  Ind.  85,  sustaining  deed  of  all  right, 
title  and  interest  in  certain  land. 

Mortgage  Foreclosure.— Complaint  held  to  allege  sufficiently  the  fact 
of  nonpayment,  p.  217. 

Cited  in  Johnson  v.  Anderson,  60  Kan.  682,  sustaining  allegation  that 
plaintiff  has  a  valid  lien. 

One  giving  credit  to  wife  has  burden  of  showing  she  is  personally 

liable,  p.  219. 

Approved  in  Bashore  v.  Parker,  146  Cal.  530,  hokiing  erroneous  in- 
siruction  that  if  husband  permits  wife  to  use  his  property  for  con- 
aiderable  time  and  she  obtains  credit  on  belief  of  creditors  that  prop* 
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erty  is  her  own,  husband  is  estopped  from  claiming  property  as  against 
creditors. 

109  Cal.  221-228.    BALFOUR  v.  FRESNO  ETC.  CO.    S.  C.  123  Cal.  395. 

Parol  Eyidence  is  admissible  to  explain  ambiguity  in  contract,  p. 
225. 

Approved  in  Williams  v.  Ashurst  Oil  etc.  Co.,  144  Cal.  624,  admitting 
parol  to  explain  written  contract  for  oil  stock  witn  regard  to  whether 
"treasury  stock'*  or  "pool  stock"  was  intended.  Distinguished  in  Van 
sSlyke  v.  Insurance  Co.,  115  Cal.  647,  rejecting  such  evidence  when  con- 
tract void  for  uncertainty. 

Contract  for  supply  of  water  construed,  p.  226. 

Cited  in  Fresno  etc.  Co.  v.  Park,  129  Cal.  441,  noted  under  Fresno  etc. 
Co.  V.  Rowell,  80  Cal.  114. 

109  Cal.  228-236.     SMITH  y.  GREEI^. 

Water  Rights. — Parol  License  is  irrevocable  when  executed  and  in- 
vestments made  upon  faith  of  it«  p.  234. 

To  same  effect  in  Los  Angeles  etc.  Co.  v.  Los  Angeles,  88  Fed.  Rep. 
745,  denying  right  to  revoke  under  facts  stated.  Cited  in  Los  Angeles 
V.  L.  A.  etc.  Co.,  124  Cal.  379,  quoting  S.  C,  88  Fed.  745,  and  see  177  U. 
S.  584. 

109  Cal.  236-242.    VERMONT  MARBLE  CO.  v.  BROW;  50  Am.  St.  Rep.  37. 
Execution. — Notice  by  Claimant  to  sheriff  held  sufficient,  p.  241. 
Cited  in  Henderson  v.  Hart,  122  Cal.  334,  ruling  similarly. 

109  Cal.  242-249.     TAHOE  ICE  CO.  v.  UNION  ICE  CO. 

Breach  of  Contract. — Damages  may  include  loss  of  prospective  profit? 
when  natural  and  direct  consequence  of  breach,  p.  247. 

To  same  effect  in  Shoemaker  v.  Acker.  116  Cal.  245.  247,  awarding 
such  damages  under  facts  stated.  Cited  in  Kimball  v.  Deere.  108  Iowa,. 
886,  stating  remedies  of  vendor  of  articles  to  be  manufactured. 

109  Cal.  250-257.    TRUMPLER  v.  COTTON. 
Guardian's  Account. — Citation  may  be  sened  by  publication,  p.  255^ 
Cited  in  Heisen  v.  Smith,  138  Ca.1.  217,  holding  form  and  publicatioa 

sufficient  in  several  particulars. 

Action  Against  Sureties  on  guardian's  bond,  p.  256. 

Approved  in  Cook  v.  Ceas,  143  Cal.  225,  action  does  not  lie  upon 
guardian's  bond  until  after  time  for  appeal  from  order  settling  ac- 
counts has  expired. 


109  Cal.  258-298  Notes  on  California  Reports.  4SKS2 

109  Cal.  268.    PEOPLE  v.  FULTZ. 

Jurors — Peremptory  Challenges. — Defendant  in  rape  case  is  allowed 
ten,  p.  259. 

Cited  in  People  v.  Logan,  123  Cal.  417,  noted  under  People  v.  Clough, 
59  Cal.  438. 

109  Cal.  268-274.    SOUTHERN  PAG.  R.  R.  ▼.  WHITAKER. 

Public  Lands. — Railroad  Grant  held  to  vest  in  praesenti  on  filing  of 
map,  p.  272. 

Cited  in  Sousa  v.  Pereira,  132  Cal.  80,  holding  void  a  homestead  pat- 
ent issued  thereafter;  note  to  Schneider  v.  Hutchinson,  76  Am.  St.  Rep. 
483,  on  adverse  title  to  public  lands. 

109  Cal.  275-276.     PEOPLE  v.  HICKEY. 

Sodomy. — Simple  Assault  is  element  of  crime  when  committed  on 
human  being,  p.  276. 

Cited  in  People  v.  Swist,  136  Cal.  524,  sustaining  instruction  as  given. 
Distinguished  in  People  v.  Gates,  142  Cal.  14,  in  prosecution  for  crime 
against  nature  it  is  not  error  to  refuse  instruction  that  an  attempt  to 
commit  the  crime  charged  can  only  be  directed  against  a  person. 

109  Cal.  277-281.    PEOPLE  y.  MARONEY. 

Appeal. — Conviction  of  lesser  offense  than  charged  ifl  not  reversible 
error,  p.  279. 

To  same  effect  in  People  v.  Muhlner,  115  Cal.  306,  as  to  conviction  of 
manslaughter  under  murder  charge. 

Verdict  of  Jury  in  Criminal  Case  upon  legal  evidence  is  final  and  not 
subject  to  review  on  appeal,  p.  279. 

Approved  in  People  v.  Gonzales,  143  Cal.  606,  applying  rule  in  prose- 
cution for  murder. 

109  Cal.  294-298.     PEOPLE  v.  EPPINGER;  S.  C.  114  Cal.  351. 

Appeal. — Injury  will  be  presumed  in  criminal  case  when  error  shown, 
!>.  297. 

To  same  effect  in  People  v.  Tucker,  115  Cal.  339,  as  to  insufficiency  of 
verdict  when  plea  of  former  jeopardy  interposed. 

Arraignment. — Misstatement  of  charge  in  clerk's  minutes  is  imma- 
terial error  where  defendant  is  fully  informed  of  the  charge,  p.  296. 

Cited  in  People  v.  Terrill,  133  Cal.  124,  as  to  similar  misstatement  in 
judgment  of  conviction,  citing  and  overruling  main  case  also  at  page 
127,  as  to  contents  of  judgment  to  be  rendered  aftetr  reversal  (p.  298). 
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109  Cal.  304-312.    HIG6INS  y.  CALIFORNIA  ETC.  CO.;  S.  C.  120  Cal. 
630,  632;  122  Cal.  374;  147  Cal.  364,  366,  369. 

109  Cal.  312-315.  TULARE  ETC.  BANK  ▼.  MADDEN. 

Grantee  of  Mortgagor  who  assumes  debt  becomes  principal  debtor, 
und  mortgagor  his  surety,  p.  314. 

To  same  effect  in  Kreling  v.  Kreling.  118  Cal.  419,  and  Roberts  v. 
Fitzallen,  120  Cal.  484,  485,  cited  under  Williams  v.  Naftzger,  103  Cal. 
438;  Tuohy  v.  Woods,  122  Cal.  667,  holding  sureties  released  by  exten- 
sion by  mortgagee  to  such  grantee.  Cited  in  Daniels  v.  Johnson,  129 
Cal.  418,  79  Am.  St.  Rep.  125,  noted  under  Hopkins  v.  Warner,  109  Cal. 
133;  Heid  v.  Tuohy,  133  Cal.  62,  quoting  Tuohy  v.  Woods,  122  Oal. 
«67. 

109  Cal.  323-332.    NICHOLS  ▼.  EMERY;  50  Am.  St.  Rep.  43. 

Trust  is  Invalid  unless  some  estate  or  interest  is  conveyed  to  trus- 
tee, p.  330. 

See  note  to  Buth  etc.  Inst.  y.  Ha  thorn,  51  Am.  St.  Rep.  390,  on 
voluntary  trusts.  See,  also,  President  etc.  v.  Merritt,  76  Fed.  Rep. 
483,  484,  citing  main  case  on  distinction  between  wills  and  trust  deeds. 

Trusts — Revocation. — ^Reservation  of  power  to  revoke  does  not  affect 
vesting  of  trustee's  title,  p.  331. 

Cited  in  Estate  of  Willey,  128  Cal.  10,  holding  as  in  main  case  that 
grantor  reserved  at  most  a  life  estate  where  no  revocation  actually  had. 

WilL — Instrument  is  not  such  without  testamentary  intent,  and 
where  it  is  to  become  operative  only  on  death,  p.  329. 

Cited  in  Ward  v.  Ward,  104  Ky.  864,  holding  paper  not  a  will;  Pink- 
faam  V.  Pinkham,  56  Neb.  732,  holding  deed  absolute  in  form  to  have 
been  intended  as  a  will.     , 

General  Citation.— Murphy  v.  Galbert,  166  Mo.  601. 

109  Cal.  332-335.    TURNER  v.  COUNTY  OP  SISKIYOU. 

Special  Act  includes  one  allowing  judges  in  counties  of  specified  class 
to  deny  witness  fees  in  criminal  cases,  p.  334. 

To  same  eflfect  in  Marsh  v.  Supervisors,  111  Cal.  370,  as  to  primary 
election  law  restricted  to  counties  of  two  classes.  Cited  in  Tulare  v. 
Hevren,  126  Cal.  232,  noted  under  Pasadena  v.  Stimson,  91  Cal.  238; 
Pratt  V.  Browne,  135  Cal.  650,  noted  under  County  of  San  Luis  Obispo 
V.  Graves,  84  Cal.  75. 

109  Cal.  340-345.    LIND  v.  SAN  LUIS  OBISPO. 

Nuisance. — Private  Person  may  maintain  action  for  when  creating 
special  damage  and  injury  as  to  him,  p.  343. 
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Cited  in  Fisher  v.  Zumwalt,  128  Cal.  499,  502,  as  to  action  for  damage* 
caused  by  escape  of  noxious  gases  from  creamery;  Adams  v.  Modefto^ 
131  Cal.  502,  allowing  abatement  of  open  sewer  used  by  city. 

109  Cal.  346-352.     BONNEY  y.  TILLEY.     S.  C,  see  123  Cal.  118,  123, 
126. 

Insolvent  Corporations. — Directors  that  are  creditors  must  shared 
ratably  with  other  creditors,  p.  349. 

Cited  in  Merced  Bank  v.  Ivett,  127  Cal.  136,  but  permitting  director*  I 

to  prefer  one  creditor  over  others;  note  to  Corey  v.  Wadsworth,  118  Ala. 


I 


544.  I 

Where  director  of  insolvent  corporation  takes  its  note  for  large 
amount  and  sells  same  for  small  sum  to  one  who  shortly  thereafter  ^^e- 
came  a  director,  assignee  can  only  recover  of  corporation  amount  he 
paid  with  interest,  p.  352. 

Approved  in  Snediker  v.  Ay  res,  146  Cal.  411,  judgment  creditor 
though  he  be  a  director  may  purchase  property  of  corporation.  Dis- 
tinguished in  Pacific  Vinegar  and  Pickle  Works  v.  Smith,  145  Cal.  368, 
where  president  of  corporation  buys  its  votes  and  by  himself  aa  presi- 
dent causes  corporation  to  guarantee  payment  to  himself  individually 
without  knowledge  of  corporation,  he  cannot  sue  on  indorsement. 

109  Cal.  353-359.    HOLT  MFG.  CO.  v.  EWING. 

Election  of  Remedies. — Party  selecting  one  of  two  inconsistent  rem- 
edies cannot  thereafter  pursue  the  other,  p.  356. 

Cited  in  Agar  v.  W^inslow,  123  Cal.  591,  60  Am.  St.  Rep.  87,  but 
limited  to  cases  where  remedy  first  selected  was  a  real  one  and  avail- 
able to  him;  Selna  v.  Selna,  125  Cal.  362,  363,  73  Am.  St.  Rep.  50,  51,  but 
holding  vendor's  lien  not  waived  by  presentation  of  claim  for  price 
against  vendee's  estate;  Smith  v.  Barber.  153  Ind.  328-331,  holding 
vendor's  lien  lost  by  action  for  price;  Tufts  v.  Brace.  103  \Vis.  345 
(where  distinguished),  discussing  rights  of  vendor  on  conditional  sale. 
Distinguished  in  Matteson  v.  Equitable  M.  etc.  Co.,  143  Cal.  437,  where 
quartzmill  and  appurtenances  were  sold  and  erected  on  purchaser's 
mine  on  condition  that  they  should  be  considered  as  personalty,  with 
right  of  vendor  to  remove  same  on  default  in  payment,  on  such  default 
he  could  sell  at  auction  and  sue  purchaser  for  deficiency.  Turk  v.  Car- 
niilian,  25  Ind.  App.  128. 

109  Cal.  360-365.     FREEMAN  ▼.  CAMPBELL. 

Mortgagor  in  Possession  without  agreement  cannot  collect  rents  of 
property,  p.  364. 

To  same  effect  in  Simpson  v.  Ferguson,  112  Cal.  187,  53  Am.  St.  Rep. 
205,  Scott  V.  Hotchkiss,  115  Cal.  94,  and  Bank  v.  Heron,  120  Cal.  61% 
cited  under  West  v.  Conant,  100  Cal.  231. 
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109  Cal.  365  373.  DUNLAP  v.  NEW  ZEALAND  ETC.  CO. 

Malicious  Prosecution. — Probable  Cause  is  shown  by  advice  of  dis- 
trict attorney  after  full  and  true  statement  of  facts,  p.  370. 

To  same  effect  in  Hess  v.  Baking  Co.,  31  Oreg.  516,  reversing  judg- 
ment for  plaintiff  under  facts  stated.  Cited  in  Holliday  v.  Holliday,  123 
Oal.  36,  holding  instruction  erroneous;  but  cf.  Scrivani  v.  Dondero,  128 
Cal.  34,  approving  instructions. 

100  Cal.  373-378.    DE  SILVA  y.  SUPREME  COUNCIL. 

Mutual  Benefit  Society. — ^Beneficiary  cannot  be  changed  by  provision 
in  member's  will,  p.  375. 

To  same  effect  in  Charch  v.  Charch,  57  Ohio  St.  578,  on  point  that 
change  can  be  made  only  in  method  provided  by  by-laws.  Note  cita- 
tion: Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rep.  563,  on  general  sub- 
ject. 

109  Cal.  378-381.    MOLINEUX  v.  STATE;  50  Am.  St.  Rep.  49. 

State  Bonds. — Interest  is  not  recoverable  on  Indian  war  bonds  of  1851, 
notwithstanding  Stats.  1893,  p.  57,  allowing  same,  p.  379. 

To  same  effect  in  Davis  v.  State,  121  Cal.  210,  211,  as  to  same  bonds 
and  act.  Cited  in  Powell  v.  Phelan.  138  Cal.  275,  as  to  legislative  gifts, 
noted  under  Patty  v.  Colgan,  97  Cal.  251. 

109  Cal.  381-384.    PEOPLE  v.  LOWEN. 

Appeal. — Conviction  of  lower  degree  of  crime  than  charged  is  not  re- 
versible error,  p.  383. 

To  same  effect  in  People  v.  Muhlner,  115  Cal.  306,  as  to  conviction  of 
manslaughter  under  murder  charge. 

109  Cal.  384-394.    PEOPLE  y.  HAMMOND. 

Official  Bond. — Sureties  for  officer's  second  term  are  liable  for  moneys 
used  by  him  therein  to  cover  defalcations  during  first  term,  p.  393. 

Cited  in  Walker  Co.  v.  Fidelity  etc.  Co.,  107  Fed.  855,  holding  sure- 
ties on  tax  collector's  bond  liable;  Rookford  Ins.  Co.  v.  Rogers,  15  Colo. 
App.  27,  where  insurance  agent  owed  company  a  balance,  but  during 
term  of  indemnity  bond  he  turned  over  all  moneys  collected  by  him, 
fact  that  company  on  receipt  of  moneys  applied  part  to  previous  in- 
debtedness does  not  make  surety  liable  for  deficiency  thereby  created. 

109  Cal.  395-396.    ERLAN6ER  y.  SOUTHERN  PACIFIC  RD.  CO. 

Consent  Judgment  will  not  be  reviewed  on  appeal,  p.  395. 

To  same  effect  in  Reay  v.  Butler,  118  Cal.  115,  but  holding  rule  inap- 
plicable to  stipulation  in  bend  as  to  judgment  against  sureties  on  mo- 
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tion,  where  bond   was  unauthorized.     Cited  in  Estate  of  Lorenz.   124 
Cal.  498,  noted  under  Coryell  v.  Cain,  16  Cal.  672. 

109  Cal.  396-406.    CITY  OF  LOS  ANGELES  v.  STATE  LOAK  ETC.  CO. 

Savings  Banks. — Depositor  in  becomes  debtor,  and  bank  his  creditor, 
p.  401. 

To  same  effect  in  Wells  v.  Black,  117  Cal.  160,  59  Am.  St.  Rep.  164, 
holding  stockholders  thereof  subject  to  statutory  liability. 

Savings  Banks  may  be  formed  with  or  without  capital  stock,  p. 
401. 

To  same  effect  in  Murphy  v.  Bank,  119  Cal.  341,  construing  banking 
statutes  prior  to  code. 

Banks. — System  and  classes  discussed,  p.  402. 

Cited  in  Colorado  Sav.  Bank  v.  Evans,  12  Colo.  App.  341,  as  to  differ- 
ence between  savings  and  commercial  banks,  discussing  liability  of  di- 
rectors for  improvident  loans. 

109  Cal.  406-413.     PUDENTAL  ▼.  MARQUES. 

Novation  cannot  exist  without  substitution  of  new  debtor,  with  in- 
tent to  release  former  one,  p.  411. 

To  same  effect  in  Western  etc.  Co.  v.  Portrey,  60  Neb.  804,  holding 
debt  to  principal  not  extinguished  under  facts  stated. 

109  Cal.  413-417.    TERRILL  v.  TERRILL. 

Pleading — Counts  of  Complaint. — ^Where  judgment  may  be  sustained 
on  one  count,  insufficiency  of  others  is  immaterial,  p.  416. 

Cited  in  De  Tolna  v.  De  Tolna,  135  Cal.  578,  noted  under  Nevada  etc. 
Co.  V.  Kidd,  37  Cal.  308. 

109  Cal.  417-427.    MADDOCK  v.  RUSSELL. 

Administrator  cannot  extend  time  for  payment  of  debt  where  clos- 
ing of  administration  would  thereby  be  unnecessarily  delayed,  p.  421. 
See  note  to  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  191. 

Probate  Law. — ^Administration  must  be  closed  with  reasonable  dis- 
patch, p.  423. 

To  same  effect  in  Dennis  v.  Bint,  122  Cal.  45,  discussing  bar  of  ac- 
tion to  set  aside  void  probate  sale. 

Rescission  for  Mistake  cannot  be  granted  when  party  makes  no  offer 
to  restore,  p.  426. 

To  same  effect  in  Rohrbacher  v.  Kleebauer,  119  Cal.  264.  applyin^^ 
rule  to  rescission  for  fraud.  Cited  in  Wolfe  v.  Titus,  124  Cal.  268,  noted 
under  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  243. 
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J09  Cal.  427-430.    HIBERNIA  ETC.  SOCIETY  v.  THORNTON;  50  Am. 
St.  Rep.  52.     S.  C.  117  Cal.  481;  123  Cal.  62. 

Mortgage. — ^Personal  Action  cannot  be  brought  where  mortgage  secur- 
ity lost  through  creditor's  negligence,  p.  429. 

To  same  effect  in  Savings  Bank  v.  Market  Co.,  122  Cal.  35,  but  ruling 
aliter  in  absence  of  such  negligence;  Donaldson  v.  Grant,  15  Utah,  241, 
construing  similar  local  statute.  Distinguished  in  Frost  v.  Witter,  132 
Cal.  428,  84  Am.  St.  Rep.  53,  holding  mortgagor  not  released  by  ex- 
tinguishment of  lien  as  to  his  grantee  through  mortgagee's  negligence; 
Rein  v.  Callaway,  7  Idaho,  638,  where  mortgagee  seizes  mortgaged  chat- 
tels and  sells  them  at  private  sale,  under  stipulation  in  mortgage,  he 
cannot  sue  for  balance  due  on  debt. 

109  Cal.  430-433.    HERMANN  v.  LITTLEFIELD. 

Contract — ^Performance. — ^Work  done  for  others  does  not  show  breach 
where  not  resulting  in  damage  to  employer  nor  interfering  with  his 
business,  p.  432. 

Cited  in  Stone  ▼.  Bancroft,  139  Cal.  84,  holding  such  work  not  a  viola- 
tion of  contract  to  devote  employee's  entire  time  to  employer's  busi- 
ness. 

109  Cal.  433.    DEANB  v.  GRAY  BROS.  ETC.  CO. 

Instruction  that  Where  Corporation  Knew  that  Plaintiff  as  physician 
was  treating  person  injured  on  its  account,  and  made  no  objection  there- 
to, it  is  liable  for  his  services  is  erroneous,  p.  436. 

Approved  in  Mickelson  v.  New  East  Tintic  Ry.,  23  Utah,  51,  mere 
•ilence  by  railroad  official  who  sees  person  on  or  about  its  train  does 
not  amount  to  ratification  of  employment  or  estoppel;  distinguished  in 
Scott  V.  Superior  Sunset  Oil  Co.,  144  Cal.  143,  in  action  by  physician 
against  corporation  for  services  rendered  employee,  evidence  was  admis- 
sible of  knowledge  of  directors  in  regard  to  employment  of  physician  by 
its  secretary  acting  for  defendant. 

109  Cal.  451-467.    PEOPLE  v.  HECKER. 

Self-Defense  is  not  a  justification,  when  defendant  waa  aggressor  and 
deceased  had  no  notice  of  his  withdrawal  from  affray,  p.  463. 

To  same  effect  in  People  v.  Conkling,  111  Cal.  627,  People  v.  Ken- 
nett,  114  Cal.  21,  cited  under  People  v.  Button,  106  Cal.  628;  and  see 
People  V.  Colvin,  118  Cal.  352,  sustaining  instructions.  Cited  in  People 
V.  Scott,  123  Cal.  436,  and  People  v.  Farley,  124  Cal.  597,  noted  under 
People  V.  Button,  106  Cal.  628;  People  v.  Flannelly,  128  Cal.  90-92,  and 
People  V.  Adams,  137  Cal.  582,  sustaining  instructions;  but  cf.  State 
V.  Rolla,  21  Mont.  586,  holding  instruction  erroneous;  note  to  State  v. 
Sumner,  74  Am.  St.  Rep.  730-735;  People  v.  Glover,  141  Cal.  239,  fol- 
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lowing  rule.  Distinguished  in  People  ▼.  Thomson,  145  Cal.  72G,  evidence 
of  admissions  prior  to  affray,  made  by  decedent,  as  to  terms  of  agree- 
ment over  which  dispute  arose,  is  inadmissible. 

Self-Defense  is  justification,  although  party  attacked  stands  his 
ground,  when  danger  imminent,  p.  462. 

To  same  effect  in  People  v.  Lewis,  117  Cal.  191,  59  Am.  St.  Rep.  17U 
and  People  v.  Newcomer,  118  Cal.  271,  273,  holding  instructions  er- 
roneous. 

109  Cal.  468-481.    JOHNSON  v.  CITY  OF  SAN  DIEGO. 

Municipal  Corporations. — Legislature  may  adjust  burden  of  existing 
corporate  debts  on  exclusion  of  territory,  p.  471. 

To  same  effect  in  Rolph  v.  Fargo,  7  N.  Dak,  662,  sustaining  legisla- 
tive power  to  direct  street  assessments  according  to  frontage.  Cited  in 
In  re  Fremont  Co.,  8  Wyo.  21,  sustaining  statute  apportioning  obliga- 
tions on  division  of  county. 

109  Cal.  481-489.    WOODSIDE  v.  HEWEL. 

Resulting  Trust  arises  pro  tanto  when  title  is  taken  in  name  of  A  on* 
purchase  with  funds  partly  derived  from  B,  p.  484. 

To  same  effect  in  Murphy  v.  Clayton,  113  Cal.  157,  holding  such  trust 
enforceable  against  administrator  and  general  creditors  of  deceased 
record  owner;  Plass  v.  Plass,  122  Cal.  7,  13,  holding  such  trust  estab- 
lished as  to  one  but  not  as  to  another  of  two  properties.  Cited  in  Bar- 
ker V.  Hurley,  132  Cal.  28,  discussing  evasion  of  trust  by  conversion  of 
property  into  money. 

Resulting  Trust. — Evidence  must  show  its  existence  and  extent  to^ 
which  the  property  is  so  held,  p.  485. 

(;ite<l  in  Harris  v.  Harris,  136  Cal.  384,  sustaining  findings  that  evi- 
dence was  insufficient. 

109  Cal.  489-492.     GIESEKE  v.  SAN  JOAQUIN. 

Statute. — Title  held  sufficiently  to  express"  subject  matter,  p.  492. 

See  notes  to  Bobel  v.  People,  64  Am.  St.  Rep.  103,  and  to  Crookstoa 
V.  County  Commrs.,  79  Am.  St.  Rep.  479. 

100  Cal.  493-500.    BLOSS  v.  LEWIS. 

Special  Act  includes  one  providing  for  increased  fee  in  probate  mat- 
ters in  counties  of  one  class,  p.  497. 

To  same  effect  in  Marsh  v.  Supervisors.  Ill  Cal.  370,  as  to  primary 
election  law  made  applicable  to  only  two  classes  of  counties.  Cited  in 
C'ity  of  Tulare  v.  Hevren,  126  Cal.  232,  noted  under  Pasadena  v.  Stim- 
son,  91  Cal.  238. 
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109  Cal.  500-504.  HEIM  v.  BUTIN;  50  Am.  St.  Kep.  54;  S.  C.  119  Cal. 
44. 

109  CaJ.  504-522.    BUCK  ▼.  CITY  OF  EUREKA.    S.  C.  124  Cal.  64. 

De  Facto  Offices. — Rules  as  to  incumbency  and  powers  do  not  apply  to 
offices  created  by  unconstitutional  law,  p.  513. 

To  same  effect  in  Ex  parte  Oiambonini,  117  Cal.  575,  holding  uncon- 
stitutionality of  statute  creating  police  court  determinable  on  habeas 
corpus  on  conviction  therein. 

Void  Contract  cannot  be  made  basis  of  any  judicial  proceeding,  p. 
522. 

To  same  effect  in  Chateau  v.  Singla,  114  Cal.  94,  55  Am.  St.  Rep.  65, 
denying  accounting  of  partnership  for  leasing  for  prostitution. 

Qiiantnm  Meruit  will  lie  for  services  performed  under  void  contract, 
p.  522. 

Cited  in  Whyte  v.  Rosencrantz,  123  Oal.  638,  69  Am.  St.  Rep.  D3, 
noted  under  Reynolds  v.  Harris,  9  Cal.  340;  Bassett  v.  Fairchild,  132 
Oal.  647,  allowing  recovery  by  director  for  extra-official  services  rend- 
ered under  facts  stated. 

Certain  Proyisions  of  Political  Code,  Part  4,  Title  3,  are  part  of  char- 
ter of  Eureka,  p.  508. 

Approved  in  Ex  parte  Lemon,  143  Cal.  561,  under  Marysville  charter 
license  tax  may  be  imposed  for  revenue  purposes. 

General  Citation. — Collier  v.  Montgomery  Co.,  103  Tenn.  716. 

109  Oal.  529-543.  WEINSTOCK  ETC.  CO.  v.  MARKS;  50  Am.  St.  Rep. 
67. 

Trade  Name. — Injunction  will  lie  for  fraudulent  infringement  thereof, 
p.  535. 

Cited  in  Hainque  v.  Cyclops  Iron  Wks.,  136  Cal.  352,  enjoining  use  of 
Cyclops  as  applied  to  machine  business;  Dodge  Stationery  Co.  v.  Dodge, 
145  Cal.  387,  388,  where  established  business  had  used  name  of  stock- 
holder as  trade  name,  he  cannot,  after  ceasing  to  be  a  stockholder, 
confer  on  new  corporation  right  to  use  such  name;  Duke  v.  Cleaver,  19 
Tex.  Civ.  App.  222,  as  to  name  ''Nickle  Store."  See  notes  79  Am.  St. 
Rep.  793;  61  Am.  St.  Rep.  767. 

Fraud ^Eqnity  Jurisprudence.— Court  will  enlarge  its  jurisdiction  to 

meet  new  contingencies,  p.  539. 

Cited  in  Southern  Pacific  Co.  v.  Robinson,  132  Cal.  412,  sustaining  ac- 
tion to  enjoin  prosecution  of  multiplicity  of  suits  where  done  in  pur- 
suance of  conspiracy. 

General  Citation.— Legore  v.  State,  87  Md.  764, 
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109  Cal.  544-547.    ROSE  v.  ROSE. 

Divorce. — Allowance  of  Counsel  Fees  is  not  limited  hj  allegation  is- 
complaint  as  to  reasonable  amount,  p.  547. 

To  same  effect  in  Benton  v.  Benton,  122  Cal.  398,  but  holding  rule  not 
applicable  to  action  for  support '  without  divorce. 

109  Cal.  547-551.    DAVIS  v.  MACDONOUGH. 

Mechanic's  Lien.— "Original  Contractor''  does  not  include  one  per- 
forming labor  under  direct  employment  by  owner,  p.  549. 

To  same  effect  in  Coss  v.  MacDonough,  111  Cal.  667,  holding  party 
not  an  original  contractor. 

Notice  of  Lien  must  be  filed,  although  contract  void  because  not  filed, 
p.  649. 

To  same  effect  in  Madera  etc.  Co.  v.  Kendall,  120  Cal.  184,  65  Am.  St. 
Rep.  178,  when  notice  filed  was  insufficient. 

Mechanic's  Lien. — Notice  is  premature  if  filed  before  completion,  p. 
650. 

To  same  effect  in  Keener  v.  Eagle  Lake  etc.  Co.,  110  Cal.  631,  apply- 
ing rule  to  lien  under  Stats.  1891,  p.  195. 

Mechanic's  Lien. — ^''Improvement"  is  intended  to  embrace  objects- 
enumerated  in  section  1183  of  Code,  other  than  **building"  and  "struc- 
ture," p.  551. 

To  same  effect  in  Warren  v.  Hopkins,  110  Cal.  510,  holding  grading^ 
not  to  be  an  "improvement"  within  section  1188  of  Code. 

109  Cal.  552-557.    RODGERS  v.  BACHMAN. 

Conditional  Sale. — Title  may  be  reserved  by  agreement  until  price  i» 
paid,  p.  556. 

Cited  in  Van  Allen  v.  Francis,  123  Cal.  478,  479,  noted  under  Putnam 
V.  Lamphier,  36  Cal.  151;  Perkins  v.  Mettler,  126  Cal.  106,  noted  under 
Kohler  v.  Hayes,  41  Cal.  455;  Standard  Ldry.  v.  Dole,  22  Utah,  320,  on 
point  that  vendor  may  assign  his  right  to  property,  losing  his  lien  there- 
on. 

Question  whether  sale  is  conditional  is  one  of  intention,  p.  556. 

Approved  in  Kennedy  v.  Lee,  147  Cal.  601,  construing  contract  relat- 
ing to  sale  of  mining  stock  as  conditional  sale. 

Owner  of  personalty  sold  under  conditional  sale  is  entitled  to  posties- 
sion  as  against  purchaser  under  execution  sale  in  judgment  against  ven- 
dee, p.  557. 

Approved  in  Kellopg  v.  Burr,  126  Cal.  41,  applying  rule  where  prop- 
erty attached  for  vendee's  debt. 

General  Citation.— Laclede  Power  Co.  v.  Assigned  Estate,  79  Mo.  App. 
507. 
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109  Cal.  566  570.    PACIFIC  MUT.  LIFE  INS.  CO.  v.  FISHER. 

Non-suit  should  not  be  granted  where  there  is  conflict  in  evidence 
and  some  evidence  tends  to  sustain  plaintiff's  case,  p.  569. 

Approved  in  Estate  of  Arnold,  147  Cal.  687,  applying  rule  in  will  con- 
test. 

Appeal — Review  on. — Case  is  cited  in  Moore  v.  Douglass,  132  Cal.  400, 
on  point  that  sufficiency  of  complaint  and  other  alleged  errors  could 
not  be  reviewed  on  appeal  from  new  trial  order. 

109  Cal.  571-602.    MARKET  STREET  RY.  CO.  ▼.  HELLMAN. 

Corporations. — Statutes  in  force  at  formation  are  continued  only  as 
to  formation  and  existence,  p.  580. 

To  same  effect  in  McGowan  v.  McDonald,  111  Cal.  66.  62  Am.  St.  Rep. 
154,  holding  section  322,  Civil  Code,  applicable  to  corporations  formed 
before  its  passage;  but  see  Murphy  v.  Bank,  119  Cal.  342,  distinguish- 
ing main  case,  and  holding  point  "not  necessary  to  a  decision"  there- 
of. 

Corporate  Stockholder  becomes  such  with  implied  assent  to  legisla- 
tive power  to  change  existing  laws,  p.  684. 

To  same  effect  in  Attorney -General  v.  Looker,  111  Mich.  506,  sustain- 
ing amendatory  statute  as  to  method  of  corporate  votin*^. 

Consolidated  Corporations  form  a  new  corporation,  with  distinct  term 
of  existence,  p.  687. 

To  same  effect  in  Isom  v.  Rex  Crude  Oil  Co.,  147  Cal.  666,  consolida- 
tion of  corporations  does  not  dissolve  corporations  consolidated  and  they 
may  each  be  sued  separately;  Rio  Grande  etc.  Co.  v.  Telluride  etc.  Co., 
16  Utah,  135,  discussing  time  limited  for  new  corporation  for  comple- 
tion of  road. 

Railroad  Company. — ^Bonded  Indebtedness  must  be  created  according 
to  provisions  of  sections  359  and  456,  Civil  Code,  construed  together,  p. 
694. 

Cited  in  Boyd  v.  Heron,  125  Cal.  455,  holding  stockholders  not  liable 
unless  assent  of  statutory  number  has  been  obtained  for  the  issue. 

Trustee  of  Stock  may  vote  stock,  p.  589. 

Distinguished  in  London,  Paris  &  American  Bank  v.  Aronstein,  117 
Fed.  606,  under  California  laws  executor  is  entitled  to  have  shares  of 
corporate  stock  owned  by  decedent  transferred  by  corporation  to  his 
own  name  as  executor. 

Consolidation  of  Corporations. — Creditors  of  constituents  are*  not  de- 
prived of  their  respective  remedies  against  them  singly,  p.  597. 

See  note  to  Austin  v.  Bank,  59  Am.  St.  Rep.  557,  on  general  subject. 
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109  Cal.  602-606.     DUNCAN  ▼.  TIMES-MIRROR  CO. 

Appeal. — ^Bond  is  void  where  not  providing  for  payment  of  judgment 
-on  dismissal  of  appeal,  p.  604. 

Cited  in  Estate  of  Fay,  126  Cal.  458,  as  to  cost  bond,  and  dismissing 
appeal  where  no  sufficient  bond  was  filed  in  supreme  court;  Bill  v.  Gas- 
sidy,  24  Mont.  HI,  112,  noted  under  Duffy  v.  Greenebaum,  72  Cal.  167. 

Stay. — ^Where  sureties  fail  to  justify,  the  only  consequence  is  that 
stuy  expires,  p.  605. 

Cited  in  Wheeler  v.  Karnes,  130  Cal.  620,  but  holding  stay  to  exist  as 
provided  by  statute,  irrespective  of  equitable  considerations. 

Bond. — ^New  bond  cannot  be  offered  on  or  after  hearing  of  motion  to 
dismiss  for  insufficiency  of  original,  p.  605. 

Cited  in  Zane  v.  De  Onativia,  135  Cal.  442,  dismissing  appeal. 

Joint  Appeal. — Bond  on  appeal  from  judgment  and  new  trial  order 
is  void  as  to  latter  when  not  mentioned  therein,  p.  604. 

Cited  in  Hurley  v.  O'Neill,  24  Mont.  294.  holding  appeal  abandoned 
■as  to  element  contained  in  notice  but  not  in  bond. 

General  Citation:    Wastl  v.  Montana  I'nion  Ry.  Co.,  24  Mont.  161. 

109  Cal.  607-610.    PEOPLE  y.  DEMASTERS. 

New  Trial  for  newly  discovered  evidence  will  be  denied  where  verdict 
would  not  be  changed  thereby,  p.  608. 

To  same  effect  in  Davis  v.  State,  51  Neb.  361,  sustaining  order  of 
denial.  Cited  in  People  v.  Mitchell,  129  Cal.  588;  People  v.  Clarke,  130 
Cal.  648,  and  State  v.  Brooks,  23  Mont.  161,  sustaining  denial  of  mo- 
tions; People  V.  Buckley,  143  Cal.  392,  and  State  v.  Ha  worth,  26  Utah, 
311,  both  following  rule;  People  v.  Sing  Yow,  145  Cal.  6,  applying  rule 
in  prosecution  for  murder. 

109  Cal.  611-617.    PEOPLE  v.  WALLACE. 

Seduction  Under  Promise  of  Marriage. — Nature  and  essentials  of  evi- 
dence stated,  p.  612. 

See  note  to  Bradshaw  v.  Jones,  76  Am.  St.  Rep.  675. 

On  Trial  for  Seduction  Previous  Chastity  of  Prosecutrix  must  be  af- 
firmatively shown,  p.  613. 

Approved  in  Swett  v.  Gray,  141  Cal.  85,  upholding  sufficiency  of  aver- 
ments of  chastity  and  virtue  in  complaint  of  seduction. 

109  Cal.  618-627.     TYLER  v.  TEHAMA  COUNTY. 

Municipal  Corporations. — County  is  Liable  for  building  a  bridge  on 
private  property  without  compensation,  p.  621. 
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To  same  effect  in  Sievers  v.  San  Francisco,  115  Cal.  653,  56  Am.  St. 
Rep.  155,  but  holding  city  not  liable  for  overflow  of  water  caused  by 
improper  grading  through  mistake  of  city  engineer;  Wendel  v.  Spokane 
Co.,  27  Wash.  126,  though  county  not  originally  liable  for  flooding  of 
plaintiff's  land  as  result  of  draining  lake  for  construction  of  road,  it  is 
liable  where  it  used  road  and  maintained  ditch  for  drainage  of  lake. 
See  note  76  Am.  St.  Rep.  409. 

109  Cal.  633*643.    PIONEER  LAND  CO.  v.  MADDUX;  50  Am.  St.  Rep. 
67. 

Default  Judgment  is  Void  when  based  on  return  of  service  of  sum- 
mons not  in  compliance  with  statute,  p.  639. 

See  note  to  Sanford  v.  Edwards,  61  Am.  St.  Rep.  490,  on  jurisdic- 
tion. 

Void  Judgment  is  subject  to  collateral  attack,  p.  642. 
Cited  in  McGee  v.  Hayes,  127  Cal.  339,  as  to  order  appointing  guardian 
of  incompetent  without  sufficient  notice. 

Same — ^Appeal. — Affirmance  of  void  judgment  on  gives  it  no  greater 
validity,  p.  642. 

Cited  in  Sullivan  v.  Gage,  145  Cal.  771,  following  rule;  Ball  v.  Tol- 
man,  135  Cal.  380,  where  statute  under  which  action  was  brought  was  re- 
pealed pending  the  appeal. 

100  Cal.  643-662.    EX  PARTE  MILLER. 

When  parent  is  deprived  of  services  of  child  he  is  not  liable  for  its 
support,  p.  648. 

Approved  in  Self  ridge  v.  Pax  ton,  145  Cal.  716,  father  not  liable  for 
medical  attendance  to  child  when  divorce  decree  awarded  its  custody  to 
mother,  who  in  consideration  of  certain  payments  agreed  to  maintain 
child. 

Parent's  Right  to  Custody  of  Child  is  at  once  fiduciary  and  equivalent 
to  a  property  right,  p.  662. 

Cited  in  In  re  Campbell,  130  Cal.  382,  384,  holding  father  entitled  to 
custody,  unless  clearly  shown  to  be  incompetent,  and  discussing,  though 
not  deciding,  sufficiency  of  petition  for  guardianship. 

Right  of  Guardian  to  Custody  of  Infant  cannot  be  collaterally  at- 
tacked on  habeas  corpus  after  time  for  appeal  from  order  appointing 
guardian  has  expired,  p.  646. 

Approved  in  In  re  Lundberg,  143  Cal.  403,  following  rule. 

Civil  Code,  Section  203,  providing  mode  of  determining  abuse  of  pa- 
rental authority  is  not  limitation  upon  superior  court's  jurisdiction,  p. 
447. 

Approved  in  In  re  Lundberg,  143  Cal.  405,  following  rule. 
Notes   Cal.  Rep.— 293. 


109  Cal.  6G2-672  Notes  on  California  Reports.  4074 

109  Cal.  662-672.    EMMONS  v.  BARTON. 

i*'raud — ^Assignment. — ^Right  to  complain  of  fraud  is  not  assignable,  p. 
665. 

Cited  in  Archer  v.  Freeman,  124  Cal.  532,  noted  under  Sanborn  v. 
Doe,  92  Cal.  152;  Smith  v.  Pacific  Bank,  137  Cal.  370,  holding  action  not 
maintainable  by  assignee. 

Same. — Assignment  is  valid  of  money  claim  and  of  cause  of  action 
arising  incidentally  therefrom,  p.  666. 

Cited  in  Winchester  v.  Howard,  136  Cal.  446,  noted  under  Wright  v. 
Oroville  etc.  Co.,  40  Cal.  20. 

Fraudulent  Conveyance. — Insolvency  at  time  of  transfer  is  circum- 
stance tending  to  show  fraudulent  intent,  p.  671. 

To  same  effect  in  Woolridge  v.  Boardman,  115  Cal,  77,  as  to  trans- 
fer to  wife,  holding  transaction  fraudulent  under  facts  stated.  Cited 
in  Fidelity  etc.  Co.  v.  Thompson,  128  Cal.  509,  holding  findings  of 
fraudulent  intent  sustained  by  evidence. 

Fraudulent  Conveyancea — ^Evidence. — Declarations  by  grantor  after 
conveyance  and  during  retention  of  possession  are  inadmissible  against 
him,  p.  670. 

Cited  and  explained  in  Bush  etc.  Co.  v.  Helbing,  134  Cal.  681,  but  ad- 
mitting evidence  of  declarations  between  execution  and  record  of  deed, 
where  creditor  relied  upon  apparent  ownership  of  grantor;  Tully  v. 
Tully,  137  Cal.  66,  on  point  that  retention  of  possession  does  not  affect 
title  of  grantee. 

Same. — ^Judgment,  when  debtor  has  died,  should  provide  that  residue, 
after  satisfaction  of  debts,  go  to  grantee  and  not  to  grantor's  heirs,  p. 
668. 

Cited  in  Tully  v.  Tully,  137  Cal.  66,  as  to  conveyance  to  children  by 
first  wife  in  fraud  of  alimony  claims  by  second. 

Creditor  cannot  Sue  to  Recover  Property  fraudulently  conveyed  by 
decedent  without  first  demanding  of  executor  that  he  sue,  p.  667. 

Approved  in  Fehringer  v.  Bank,  23  Utah,  396,  creditors  of  insolvent 
estate  cannot  bring  action  in  own  names  to  set  aside  decedent's  con- 
veyance without  first  demanding  of  administrator  that  he  bring  suit. 

Fraudulent  Conveyance. — ^Voluntary  Conveyance  to  wife  is  not  pre- 
sumptively fraudulent,  p.  671. 

To  same  effect  in  Tillaux  v.  Tillaux.  115  Cal.  671,  on  point  that  no 
undue  influence  is  presumed  from  fact  of  relationship;  Cook  v.  Cockins, 
117  Cal.  147,  153,  holding  transfer  not  fraudulent,  and  amendment  to 
section  3442,  Civil  Code,  not  retroactive;  and  Smith  v.  Mason,  122  Cal, 
427,  ruling  similarly  on  same  point,  as  to  transfer  from  father  to 
daughter;  Poulson  v.  Stanley,  122  Cal.  659,  sustaining  deed  from  hus- 
band to  wife,  although  voluntary. 


4675  Notes  an  California  Reports.  109  Cal.  673 -09a 

Priyileged  Communications  include  declarations  of  spouses  inter  se,. 
and  privilege  cannot  be  waived  by  his  heirs  or  creditors,  p.  689. 

To  same  effect  in  Falk  v.  Wittram,  120  Cal.  482,  65  Am.  St.  Rep. 
185,  excluding  deposition  of  wife,  although  husband  insane. 

109  Cal.  673-682.    PEOPLE  v.  SHATTUCE. 

Instruction  on  Facts  includes  one  as  to  credibility  of  relative  of  de- 
fendant as  a  witness,  p.  681. 

To  same  effect  in  People  v.  Van  Ewan,  111  Cal.  152,  holding  erroneous 
an  instruction  regarding  defendant's  own  credibility.  Cited  in  People 
T.  Amaya,  134  Cal.  540,  but  sustaining  instruction  given. 

109  Cal.  682-693.    RUED  v.  COOPER. 

Insolvency. — ^Assignee  before  discharge  may  consent  to  waive  any  loss 
of  jurisdiction  over  his  person,  p.  689. 

Cited  in  O'Brien  v.  O'Brien,  124  Cal.  427,  but  holding  failure  to  re- 
serve power  to  amend  divorce  decree  as  to  alimony  not  waived  by  ap- 
pearance to  resist  motion  for  alimony. 

Adjudication  of  Insolvency  subjects  all  nonexempt  property  to  juris- 
diction of  court,  p.  687. 

C'ited  in  In  re  Corralitos  etc.  Co.,  130  Cal.  572,  holding  allegation  of  as- 
signment unnecessary  in  assignee's  petition  for  order  of  sale. 

Insolvency — Assignee. — Complaint  in  action  by,  sustained  as  against, 
general  demurrer,  p.  691. 

Cited  in  Farnsworth  v.  Sutro,  136  Cal.  244,  holding  allegation  of 
qunlitication   unnecessary   when   assignment   is  pleaded. 

Margin  Sales. — Assignee  in  insolvency  may  sue  under  article  4,  sec- 
tion 26,  of  constitution,  to  recover  stock  margins,  p.  692. 

Cited  in  Winchester  v.  Howard,  136  Cal.  446,  noted  under  Wright  v.. 
Oroville  etc.  Co.,  40  Cal.  20. 

Assignability  of  Things  in  Action  is  the  rule  and  nonassignability  the 
exception,  p.  693. 

Approved  in  Simmons  v.  Zimmerman,  144  Cal.  261,  contract  granting- 
exclusive  option  to  purchase  land  to  purchaser  and  his  heirs  and  as-- 
signs  and  making  purchaser  exclusive  judge  of  title  is  assignable. 
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110  CaL  1-7.    WITTENBROCK  v.  CASS. 

Confltructive  Trust  held  not  to  arise  under  facts  stated,  p.  6. 

Distinguished  in  Simons  v.  Bedell,  122  Cal.  347,  ruling  aliter  upon  evi- 
dence, but  see  dissenting  opinion,  p.  351. 

Delivery  of  Deed  may  be  made  to  third  person  for  benefit  of  grantees 
therein,  p.  6. 

To  same  effect  in  Brown  t.  Westerfield,  47  Neb.  407,  53  Am.  St.  Rep. 
636,  and  Amegaard  v.  Amegaard,  7  N.  Dak.  495,  cited  under  Bury 
V.  Young,  98  Cal.  446.  Cited  in  Kenney  v.  Parks,  125  Cal.  161,  noted 
under  Bury  v.  Young,  98  Cal.  446;  Wilhoit  v.  Salmon,  146  Cal.  446,  where 
deed  granted  all  interest  of  grantor  in  land  together  with  rents,  issues 
and  profits  thereof,  grantees  are  entitled  to  grain  rental  as  against 
grantor  as  life  tenant;  Keyes  v.  Meyers,  147  Cal.  705,  where  deed  in 
favor  of  creditor  of  grantor  was  delivered  in  escrow  under  instructions 
that  it  was  not  to  be  delivered  during  life  of  either  without  consent 
of  other,  and  after  grantor's  death  it  should  be  delivered  to  grantee, 
and  it  was  later  agreed  that  creditor  should  pay  all  grantor's  ex- 
penses, provided  that  on  payment  of  all  debts  grantor  might  demand 
deed,  and  it  was  delivered  on  death  of  grantor,  no  title  passed. 

110  Cal.  8-12.    IN  R£  FIFB. 

Habeas  Corpus  does  not  lie  to  review  denial  of  jury  trial  in  cases 
where  jury  may  be  waived,  as  it  is  mere  error,  p.  11. 

Cited  in  In  re  Walker,  61  Neb.  811,  as  to  want  of  jury  trial  where 
defendant  was  absent;  Wittman  v.  Police  Court,  146  Cal.  476,  certiorari 
does  not  lie  where  police  judge  of  San  Francisco  had  jury  in  misde- 
meanor case  summoned  by  sheriff. 

110  Cal.  13-22.    PAULY  v.  MURRAY. 

Surety  is  Liable  though  signing  after  execution  by  principal,  where 
former's  signature  was  part  of  original  agreement,  p.  17. 

Cited  in  McDonald  v.  Randall,   139   Cal.  256   (concurring  opinion); 
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and  Stroud  v.  Thomas,  139  Cal.  276,  holding  signature  to  relate  back 
to  time  of  original  contract. 

110  Cal.  23-27.    BOWMAN  ▼.  WHITE. 

Negligence  is  question  of  fact  when  evidence  conflicting,  p.  26. 

To  same  effect  in  Pacheco  ▼.  Judson  etc.  Co.,  113  Cal.  545,  holding 
nonsuit  granted  improperly. 

110  Cal.  27-33.    HIBERNIA  SAV.  ETC.  SOC.  ▼.  CLARKE. 

Mortgage  Foreclosure. — Cross-complaint  must  be  served  on  all  the 
parties,  p.  32. 

Cited  in  Houghton  v.  Tibbets,  126  Cal.  61,  and  Hibemia  etc.  Soc  v. 
London  etc.  Co.,  138  Cal.  260,  noted  under  Hibemia  etc.  Soc.  v.  Fella, 
54  Cal.  598;  Stockton  etc.  Soc.  v.  Harrold,  127  CaL  619,  on  point  that 
foreclosure  cannot  be  granted  on  mere  answer. 

110  Cal.  33-40.    IN  RE  PATTON. 

Insolvency. — ^Petition  by  creditors  held  sufficient,  p.  36. 

Cited  in  In  re  Mealy,  127  Cal.  105,  but  holding  petition  insufficient  mm 
to  alleged  fraudulent  transfer. 

110  Cal.  41-44.    PEOPLE  Y.  THOMASw 

Prior  Conviction. — ^Evidence  of  admissions  of  defendant  as  to  prior 
•conviction  is  inadmissible  where  he  has  pleaded  guilty  as  to  such  con- 
viction, p.  44. 

Distinguished  in  People  v.  Arnold,  116  Cal.  687,  permitting  cross- 
examination  of  defendant  as  to  such  fact  for  purpose  of  impeachment. 

Where  Defendant  Accused  of  Burglary  and  of  prior  conviction  admits 
prior  conviction,  it  is  prejudicial  to  admit  declarations  of  defendant  as 
to  imprisonment  in  state's  prison,  p.  44. 

Distinguished  in  People  v.  Smith,  143  Gal.  601,  remarks  of  district 
attorney,  made  in  good  faith  in  allusion  to  former  conviction  in  argu- 
ment to  court  on  question  of  former  jeopardy,  are  not  prejudicial  where 
court  cautioned  jury  to  ignore  remarks. 

110  Cal.  45-53.    COSBY  v.  SUPERIOR  COURT;    8.  C.  see  KOFOED 
v.  GORDON,  122  Cal.  322. 

Contempt  is  a  specific  criminal  offense,  p.  52. 

Cited  in  State  v.  District  Court,  24  Mont.  36,  holding  it  a  misde- 
meanor under  local  statutes. 

Contempt. — ^Proceedings  will  not  lie  for  disobedience  of  decree  not 
entered,  p.  52. 
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To  same  effect  in  Ex  parte  Lake,  37  Tex.  Or.  Rep.  (M,  66  Am.  St.  Rep. 
855,  discharging  prisoner  under  facts  stated. 

110  Cal.  54-59.    WHITE  y.  SUPERIOR  COURT. 

Certiorari  will  not  lie  from  order  directing  reciever  in  divoroe  suit 
to  sell  property  for  payment  of  alimony  decree,  p.  57. 
Cited  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Cal.  422,  noted 

iinder  Gilman  v.  Contra  Costa  Co.,  8  Cal.  52. 

• 

Prohibition  Lies  Only  when  there  has  been  an  Excess  of  jurisdiction 
and  there  is  not  plain,  adequate  and  speedy  remedy  in  ordinary  course 
of  law,  p.  58. 

Approved  in  Valentine  v.  Police  Court,  141  Cal.  617,  where  conviction 
has  been  affirmed,  prohibition  does  not  lie  to  prevent  issuance  of  bench 
warrant. 

110  Cal.  60-68.    WHITE  v.  SUPERIOR  COURT. 

On  Certiorari,  only  Question  is  whether  lower  court  has  exceeded  its 
jurisdiction,  p.  64. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  14,  reviewing  determin- 
ation of  supervisors  that  proper  petition  for  organization  of  municipality 
had  been  presented  and  supported  by  required  affidavit  and  that  proper 
notice  thereof  had  been  published. 

Courts. — Superior  Court  of  San  Francisco  is  but  one,  although  divided 
into  departments,  p.  67. 

To  same  effect  in  Brown  v.  Campbell,  110  Cal.  648,  holding  jurisdic- 
tions of  respective  departments  to  be  identical. 

110  Cal.  69-78.    FIRST  NAT.  BANK  OF  FRESNO  v.  DUSY. 

Amendment  of  Judgment  for  errors  other  than  clerical  cannot  be 
had  except  by  new  trial  or  appeal,  p.  76. 

ated  in  O'Brien  v.  O'Brien,  124  Cal.  426,  noted  under  Hayes  v. 
Weatherbee,  60  Cal.  396,  and  Egan  v.  Egan,  90  Cal.  21;  Canadian  etc. 
Co.  V.  Clarita  etc.  Co.,  140  Cal.  676,  upholding  amendment  of  judgment 
so  as  to  conform  to  actual  decision. 

110  Cal.  79-84.    McGRATH  v.  CARROLL. 

Probate  Claim  must  be  presented  for  money  demand,  although  aris- 
ing from  trust,  p.  83. 

To  same  effect  in  Orcutt  v.  Gould,  117  Cal.  316,  as  to  demand  for 
trust  moneys  commingled  with  general  assets. 

Probate  Claim  for  money,  based  on  trust,  must  set  forth  whole  nature 
<of  transaction,  p.  84. 
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Cited  in  Faulkner  v.  Hendy,  123  Cal.  470,  holding  claim  insufficient; 
Etchas  V.  Orena,  127  Cal.  593,  noted  under  Aguirre  v.  Packard,  14  Cal. 
172;  Thompson  v.  Orena,  134  Cal.  29,  but  holding  claim  sufficient;  Es- 
tate of  Dutard,  147  Cal.  257,  258,  where  claims  were  based  solely  on 
theory  that  specified  property  of  decedent  was  trust  property  to  which 
claimants  were  entitled  as  beneficiaries,  without  intimation  of  com- 
mingling of  trust  property  with  estate  so  that  it  could  not  be  identified, 
but  l^hat  claims  presented  asked  for  specified  property  or  its  value  doe» 
not  make  claimants  general  creditors  of  estate. 

110  Cal.  85-89.    TERRY  v.  SUPERIOR  COURT. 

Appeal. — ^Adverse  Parties  are  such  as  so  appear  from  record,  p.  87. 

To  same  effect  in  Bullock  v.  Taylor,  112  Cal.  150,  dismissing  appeal 
for  nonservice  of  notice;  Johnson  v.  Phenix  Ins.  Co.,  146  Cal.  675,  in  ac- 
tion on  fire  policy  by  owner  of  building  against  insurer  and  mortgagee^ 
on  appeal  by  insurer  from  judgment  in  favor  of  owner  for  full  amount 
out  of  which  mortgagee  was  to  be  paid,  mortgagee  must  be  served 
with  notice  of  appeal. 

110  Cal.  94-101.     COUNTY  OF  SISKIYOU  v.  6AMLICR. 

Highways. — ^Proof  of  creation  stated,  p.  99. 

To  same  effect  in  Sonoma  v.  Crozier,  118  Cal.  682,  but  holding  com- 
plaint insufficient  as  not  showing  substantial  compliance  with  statutes. 
Cited  in  County  of  Sutter  v.  McGriff,  130  Cal.  126,  holding  burden  on  de- 
fendant to  prove  nonqualification  by  viewers,  when  plaintiff  has  es- 
tablished prima  facie  case;  Sutter  County  v.  Tisdale,  136  Cal.  476, 
holding  prima  facie  showing  sufficient. 

Highways. — Location  is  judicial  act  within  determination  of  board, 
which  is  conclusive  on  collateral  attack,  p.  100. 

Cited  in  County  of  San  Mateo  v.  Coburn,  130  Cal.  635,  noted  under 
Wulzen  V.  Board,  101  Cal.  15;  Pool  v.  Simmons,  134  Cal.  625,  noted  under 
Tehama  Co.  v.  Bryan,  68  Cal.  63;  Sutter  County  v.  Tisdale,  136  Cal. 
478,  noted  under  Humboldt  County  v.  Dinsmore,  75  Cal.  604;  cited  in 
Santa  Rosa  v.  Water  Co.,  138  Cal.  581,  as  instance  when  condemnation 
proceeding  is  styled  an  "action";  Glide  v.  Superior  Court,  147  Cal.  26, 
prohibition  lies  to  prevent  superior  court  from  proceeding  with  trial 
of  suit  to  enjoin  supervisors  from  acting  on  petition  to  organize  rec- 
lamation district. 

Amendment  of  Answer  is  within  discretion  of  court,  p.  101. 
To  same  effect  in  Bank  v.  Heron,  122  Cal.  110,  sustaining  denial  of 
application  when  issues  would  be  changed  thereby. 

110  Cal.  107-117.    BOYCE  v.  FISK. 
Interest  may  be  charged  at  any  rate  agreed  upon  in  writing,  p.  112. 
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To  same  effect  in  Yndart  v.  Den,  116  Cal.  542,  58  Am.  St.  Rep. 
206,  but  denying  power  to  agrea  for  compounding  of  interest  beyond 
original  rate. 

Probate  Claim.— Bar  by  limitation  or  statute  of  nondaim  cannot  be 
waived  by  administrator,  p.  117. 

Cited  in  Reay  t.  Heazelton,  128  Cal.  339,  as  to  claim  barred  by  limita- 
tion. 

Equity  will  not  Interfere  with  Contract  merely  because  bargain  is  a 
very  hard  or  unreasonable  one,  p.  116. 

Approved  in  Pacific  States  Sav.  etc.  Co.  v.  Green,  123  Fed.  46,  con- 
tract between  building  and  loan  association  and  borrowing  stockholder 
not  unconscionable  because  it  requires  stockholder  to  carry  and  mature 
stock  of  par  value  of  double  amount  of  loan,  paying  mterest  on  loan, 
one-half  of  which  stock  is  assigned  absolutely  to  association  as  bonus. 

110  Cal.  122-128.    SMITH  v.  HAWKINS;    S.  C.  120  Cal.  at  87. 

Appropriation  of  Water  becomes  a  servitude  on  the  land,  p.  125. 

To  same  effect  in  Dixon  v.  Schermeier,  110  Cal.  585,  holding  servi- 
tude extinguished  by  joinder  of  ownership  of  land  and  ditch. 

Water  Rights  appropriated  on  public  lands  operate  as  an  casement  as 
against  subsequent  patentee,  p.  125. 

Cited  in  Senior  v.  Anderson,  130  Cal.  296,  but  held  not  to  allow  right 
to  divert  water  and  hold  against  subsequent  appropriator,  without  de- 
voting it  to  beneficial  use;  Oliver  v.  Ag:asse,  132  Cal.  300,  but  denying 
right  of  appropriator  to  change  mode  of  enjoyment  of  such  easement  as 
against  the  patentee;  Tuolumne  etc.  Co.  v.  Maier,  134  Cal.  586,  holding 
mining  rights  subject  to  such  easement  under  facts  stated. 

Water  Right  is  Abandoned  by  continuous  no  miser  for  five  years,  p. 
127. 

To  same  effect  in  Integral  etc.  Co.  v.  Altoona  etc.  Co.,  75  Fed.  Rep. 
381,  382,  discussing  conflict  with  106  Cal.  392.  Approved  in  Montecito 
Valley  Co.  v.  Santa  Barbara,  144  Cal.  697,  averment  that  user,  in  place 
of  prescriptive  right  to  water,  was  peaceful,  includes  averment  that 
it  was  peaceable. 

110  Cal.  128-129.    TRUMAN  ▼.  BOARD  OF  SUPERVISORS. 

Municipal  Ordinance  fixing  tax  rate  is  not  subject  to  mayor's  approval, 
p.  120. 

To  same  effect  in  Morton  v.  Broderick,  118  Cal.  486,  as  rule  before 
Stats.  1897,  p.  190,  but  holding  that  act  inapplicable  to  San  Francisco. 
Cited  in  Popper  v.  Broderick,  123  Cal.  460,  quoting  Morton  v.  Broderick, 
118  Cal.  474;    Harrison  v,  Roberts,  145  Cal.  180,  proposed  amendment 
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to  San  Francisco  charter  proposed  by  supervisors  need  not  be  presented 
to  mayor  for  approvaL 

110  Cal.  129-145.    FISCHER  ▼.  SUPERIOR  COURT;   S.  C.  see  LOFTUS 
v.  FISCHER,  117  Cal.  130. 

Corporation. — ^Receiver  will  not  be  appointed  to  take  possession  of 
property  of  pending  suit,  p.  141. 

Cited  in  Murray  v.  Superior  Court,  129  Cal.  633,  noted  under  Neall 
▼.  Hill,  16  Cal.  150;  note  to  Cameron  v.  Groveland  etc.  Assn.,  72  Am.  St. 
Rep.  35,  37,  60. 

Receivers  of  Corporations.— Prohibition  will  Lie  where  appointment 
unauthorized,  p.  144. 

To  same  effect  in  St.  Louis  etc.  Co.  v.  Wear,  135  Mo.  258,  discussing 
validity  of  appointment,  under  local  statutes. 

110  Cal.  150-155.     GREGORY  v.  SPIEKER;    52  Am.  St.  Rep.  70. 

Damages — Sale  of  Goodwill. — On  breach  of  contract  not  to  reengage  in 
business,  plaintiff  (buyer)  cannot  recover  gain  to  seller,  p.  155. 

Cited  in  Dose  v.  Tooze,  37  Or.  20,  stating;  elements  of  damage  on  such 
action. 

110  Cal.  155-163.     PEOPLE  v.  JAMES. 

Idem  Sonans. — Principle  applies  as  to  name  of  person  in  alleged 
forged  instrument,  p.  158. 

Cited  in  Donahoe  etc.  Co.  v.  S.  P.  Co.,  138  Cal.  193,  noted  under  People 
V.  Fick,  89  Cal.  144. 

110  Cal.  164-168.    FERNANDEZ  v.  BURLESON;  52  Am.  St.  Rep.  75. 

Mechanics'  Liens. — Notice  is  insufficient  that  does  not  describe  prem- 
ises with  reasonable  certainty,  p.  166. 

See  notes  to  Wharton  v.  Investment  Co.,  57  Am.  St.  Rep.  633,  and 
Morrison  v.  Willard,  70  Am.  St.  Rep.  788. 

110  Cal.  169-173.    DAGGETT  v.  GRAY. 

Pleading. — Defect  in  complaint  may  be  cured  by  allegations  of  answer, 
-even  though  demurrer  erroneously  overruled,  p.  172. 

To  same  effect  in  Kreling  v.  Kreling,  118  Cal.  420,  as  to  allegations  re- 
garding appointment  of  executrix.  Cited  in  Flinn  v.  Ferry,  127  OaL 
■654,  holding  defendant  estopped  from  denying  that  his  answer  did  not 
raise  a  certain  issue;  Heid  v.  Tuohy,  133  Cal.  61,  holding  defect  cured 
by  answer;  Antonelle  v.  Lumber  Co.,  140  Cal.  321,  following  rule;  Ab- 
ner  Doble  Co.  v.  Keystone  etc.  Co.,  145  Cal.  496,  applying  rule  in  action 
on  note. 
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Conversion. — Complaint  held  sufficient  as  against  general  demurrer, 
p.  171. 

Cited  in  Lowe  v.  Ozmun,  137  Cal.  260,  sustaining  similar  complaint. 

Where  Relation  of  Defendant  to  Property  is  such  that  demand  is 
necessary  to  establish  conversion,  demand  must  be  proved  but  need  not 
be  alleged,  p.  171. 

Approved  in  Stevens  v.  Curran,  28  Mont.  372,  in  action  for  conver- 
sion by  sheriff  who  seized  under  mortgage,  no  demand  necessary  to 
entitle  plaintiff  to  sue. 

110  Cal.  173-179.    BROOKS  ▼.  SAN  FRANCISCO  ETC.  RY.  CO. 

Order  granting  new  trial  on  ground  of  insufficiency  of  evidence  is 
discretionary,  p.  175. 

Approved  in  Von  Schroeder  v.  Spreckels,  147  Cal.  187,  upholding  grant 
>of  new  trial  in  libel  suit. 

Dismissal  of  Appeal  from  judgment  will  be  granted  when  compliance 
with  condition  granting  new  trial  will  cause  judgment  to  cease  to 
>exist,  p.  179. 

To  same  effect  in  Pierce  v.  Birkholm,  110  Cal.  672,  on  point  that  ap- 
peal from  order  granting  new  trial  sets  judgment  at  large. 

New  TriaL — Court  may  impose  terms  on  granting  motion,  p.   176. 

Cited  in  Anglo  Nev.  etc.  Corp.  v.  Ross,  123  Cal.  621,  as  to  order  im- 
posing costs  on  granting  plaintiff's  motion,  when  objection  is  raised 
on  appeal  by  defendant. 

110  Cal.  179-182.     GRUNSKY  v.  PARLIN. 

Fraudulent  Conveyance. — ^Presiimpton  of  fraud  from  transfer  out  of 
usual  course  may  be  rebutted,  p.  182. 

To  same  effect  in  Matthews  v.  Chaboya,  111  Cal.  438,  sustaining  find- 
ing of  innocence  on  conflicting  evidence. 

110  Cal.  183-190.     KNOWLTON  v.  MACKENZIE. 

AppeaL — ^Proof  of  Service  of  notice  may  be  filed  on  motion  to  dis- 
miss, where  not  appearing  in  transcript,  p.  189. 

To  same  effect  in  Warren  v.  Hopkins,  110  Cal.  510,  denying  motion 
and  construing  rule  15  of  supreme  court.  Cited  in  Sutter  Co.  v.  Tis- 
Hlale,  128  CaK  181,  noted  under  Heinlen  v.  Heilbron,  94  Cal.  636;  Bell 
v.  Staacke,  137  Cal.  308,  on  point  that  appeal  will  not  be  dismissed  for 
matters  occurring  before  order  appealed  from. 

Appeal — Service  of  Notice. — Trial  court  may  allow  copy  of  proof  to 
be  filed  nunc  pro  tunc  when  original  lost,  p.  189. 
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To  same  effect  in  Hibemia  etc  Society  y.  Matthai,  116  Cal.  426,  as 
to  like  filing  in  case  of  service  of  summons. 

Miscellaneous. — ^Hibemia  Say.  etc  Soc  v.  Kaufman,  140  OaL  70»  71, 
72,  reciting  facts  of  litigation. 

110  Cal.  198-203.     ROSENTHAL  v.  MERCED  BANK. 

Homestead  is  not  creatable  out  of  land  held  in  common,  p.  202. 

To  Fame  effect  in  In  re  Still,  117  Cal.  515,  but  holding  rights  of  widow 
in  community  property  not  a  tenancy  in  common  under  this  rule. 

Answer. — Genuineness  and  due  execution  of  instrument  set  forth  in,, 
are  admitted  by  plaintiff's  failure  to  file  reply  afiidayit,  p.  203. 

To  same  effect  in  Moore  v.  Copp,  119  Cal.  432,  but  holding  rule  not 
to  extend  to  attack  for  fraud,  although  no  replication  filed.  Cited  in 
Knight  y.  Whitmore,  125  Cal.  201,  on  point  that  such  instrument  need 
not  then  be  offered  in  evidence. 

110  Cal.  204-214.    KUMLE  v.  GRAND  LODGE. 

Specification  of  Insufficiency  of  evidence  is  insufficient  when  stating^ 
merely  what  evidence  established,  p.  213. 

To  same  effect  in  Haight  v.  Tryon,  112  Cal.  7,  and  De  Molera  v.  Martin 
120  Cal.  548,  cited  under  Dawson  v.  Schloss,  93  Cal.  194.  Cited  in  Tay- 
lor V.  Bell,  128  Cal.  308,  noted  under  Spotts  v.  Hanley,  85  Cal.  155; 
Drathman  v.  Cohen,  139  Cal.  313,  noted  under  Baird  v.  Peall,  92  CaL 
238;    Cain  v.  Gold  Mt.  Min.  Co.,  27  Mont.  534,  following  rule. 

Mutual  Benefit  Society. — ^Rules  cannot  adjudge  forfeiture  of  prop- 
erty  rights,  p.  212. 

Cited  in  Grimbley  v.  Harrold,  125  Cal.  31,  73  Am.  St.  Rep.  24,  hold- 
ing rights  of  beneficiary  not  concluded  by  decision  of  board  of  arbi- 
tration in  whose  selection  she  had  no  voice;  Doggett  v.  United  Or- 
der, 126  N.  C.  480,  holding  prima  facie  case  established  by  beneficiary^ 
under  facts  stated.  See  note,  59  Am.  St.  Rep.  204. 

In  Action  on  Life  Insurance  Policy  burden  of  establishing  failure  to 
pay  assessments  is  upon  defendant,  p.  209. 

Approved  in  Thomas  v.  Northwestern  etc.  Ins.  Co.,  142  Cal.  83,  86,  88,. 
in  action  on  life  policy  by  beneficiary  to  whom  it  was  payable  in  case 
of  death  of  insured  during  continuance  of  policy,  where  payment  of  first 
premium  is  admitted,  burden  is  not  on  plaintiff  to  show  payment  of 
subsequent  premiums. 

General  Citation.— Grand  Lodge  A.  O.  U.  W.  v.  Furman,  6  Okla.  669. 
110  Cal.  215-218.    WULPF  v.  SUPERIOR  COURT;    52  Am.  St.  Rep.  78^ 
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110  Cal.  226-236.    IN  RE  BLYTHE.     S.  C.  110  Cal.  230;   123  Cal.  170; 
BLYTHE  CO.  v.  BANKER'S  INVESTMENT  CO.  147  Cal.  84. 

Probate  Law. — ^Heirship  Proceedings  under  code  are  not  a  civil  action, 
p.  228. 

To  same  effect  in  Estate  of  Joseph,  118  Cal.  663,  holding  proceedings 
to  revoke  probate  to  be  of  similar  character,  as  to  provision  requiring 
security  for  costs.  Appro v*id  in  Estate  of  Sutro,  143  Cal.  492,  fact  that, 
in  proceedings  to  establish  heirship,  complaint  was  filed  more  than 
twenty  days  after  decree  establishing  proof  of  service  of  notice,  can- 
not justify  dismissal  of  proceedings  for  want  of  jurisdiction. 

Appeal. — Probate  Decree  in  heirship  proceedings  is  entered  when 
spread  at  length  on  minute  book,  p.  228. 

To  same  effect  in  Estate  of  Shield,  122  Cal.  529,  holding  appeal  prema- 
ture. Cited  in  In  re  Clarke,  125  Cal.  394,  applying  rule  to  adjudica- 
tion in  insolvency. 

110  Cal.  238-242.    YORE  v.  BOOTH;    52  Am.  St.  Rep.  81. 

Life  Insurance. — ^Declarations  of  deceased  as  to  age  are  not  binding 
on  beneficiaries,  unless  made  at  time  of  application  for  policy,  p.  241 

Cited  in  Jenkin  v.  Pac.  etc.  Co.,  131  Cal.  123,  noted  under  GrifSth  v. 
New  York  etc.  Co.,  101  Cal.  627. 

Life  Insurance. — ^Beneficiary  cannot  be  changed  unless  policy  so  pro 
vides,  although  insured  pays  premiums  himself  and  retains  policy,  p. 
241. 

Approved  in  Stockwell  v.  Mutual  Life  Ins.  Co.,  140  Cal.  201,  benefi 
dary  paying  premiums  acquires  equitable  lien  upon  proceeds  of  policy 
for  reimbursement  of  money  advanced  for  benefit  of  other  beneficiaries 
who  claim  an  interest  in  such  proceeds.  Explained  and  distinguished  in 
Estate  of  Miller,  121  Cal.  355,  discussing  devolution  of  receipts  from 
policy  made  payable  to  administratrix. 

General  Citation. — Hendrie  etc.  Mfg.  Co.  v.  Piatt,  13  Colo.  App.  20. 
110  Cal.  243-246.    GIBSON  v.  WHEELER. 

Mechanics'  Liens. — ^Recovery  is  limited  by  amount  due  contractor  by 
owner,  p.  245. 

To  same  effect  in  Denison  v.  Burrell,  119  Cal.  183,  where  building  com- 
pleted by  owner  after  abandonment. 

110  Cal.  252-259.    IN  RE  MULLIN. 

Privileged  Communications. — Physician  may  testify  as  to  testator's 

condition  on  executon  of  will  when  made  a  subscribing  witness,  p.  255. 

See  note  on  general  subject  to  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  231. 
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110  Cal.  269-266.    GRISWOLD  v.  PIARATT. 

Counterclaim  for  less  than  three  hundred  dollars  is  not  within  the- 
jurisdiction  of  superior  court,  except  when  sought  as  a  setoff,  p.  265. 

Cited  and  distinguished  in  Freeman  v.  Seitz,  126  Cal.  294,  as  to  counter 
claim  asserted  under  subdivision  1,  section  438,  Code  of  Civil  Procedure; 
Sullivan  v.  Oal.  Realty  Co.,  142  Cal.  208,  where  plaintiff  sues  to  can- 
cel contract,  judgment  may  be  awarded  for  defendant  under  cross - 
complaint  for  amount  of  first  installment  due  contractor,  though  amount 
thereof  is  less  than  three  hundred  dollars. 

110  Cal.  267-277.    IN  RE  BEISEL. 

Mother  is  chargeable  equity  in  as  quasi  guardian,  and  accounting  must 
be  conducted  on  equitable  principles,  p.  275. 

To  same  effect  in  dissenting  opinion  in  Estate  of  Kincaid,  120  CaL 
211-213,  main  opinion  denying  right  of  probate  court  to  review  advances 
by  guardian  after  ward's  majority.  Approved  in  Wilson's  Guardian- 
ship, 40  Or.  357,  guardian  allowed  credit  for  expenditures  incurred  for 
support  of  ward  without  authority  of  court  if  they  are  such  as  court 
would  originally  have  authorized. 

110  Cal.  277-292.    REDFIELD  v.  OAKLAND  ETC.  RY.  CO. 

In  Action  for  Damages  for  Death  of  Wife  and  Mother  verdict  for 
fourteen  thousand  dollars  is  not  excessive  where  it  cannot  be  said  jury 
acted  from  passion  or  prejudice,  pp.  285-287. 

Approved  in  Skelton  v.  Pac.  Lumber  Co.,  140  Cal.  512,  upholding  ver- 
dict for  eighteen  thousand  dollars  for  death  of  ser\'ant  in  action  by  his- 
wife  and  children. 

110  Cal.  292-297.     CASTRO  v.  GEIL;    52  Am.  St.  Rep.  84. 

Insanity. — ^Deed  of  person  of  unsound  mind  is  not  void  unless  he  i» 
entirely  without  understanding,  p.  296. 

Cited  in  Jacks  v.  Estee,  139  Cal.  512,  noted  under  Harris  v.  Harris,  6^ 
Cal.  621;    note  to  Flach  v.  Gottschalk  Co.,  71  Am.  St.  Rep.  431. 

An  Action  to  Set  Aside  Deed  for  fraud  is  barred  in  three  years  under 
Code  of  Civil  Procedure,  section  318,  subdivision  4,  p.  295. 

Distinguished  in  Murphy  v.  Crowley,  140  Cal.  147,  148,  action  by  heir 
to  set  aside  conveyance  for  fraud  practiced  on  deceased  by  defendant 
and  to  enforce  trust  as  to  another  tract,  is  action  to  recover  realty  and 
barred  in  five  years  under  Code  of  Civil  Procedure,  section  318. 

In  Action  to  Set  Aside  Deed  for  Fraud,  when  acts  constituting  fraud 
occurred  more  than  three  years  before  commencement  of  action,  plain- 
tiff must  allege  discovery  thereof  within  three  years,  p.  296. 
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Approved  in  Murphy  v.  Crowley,  140  Cal.  152,  action  by  heir  to  set 
aside  conveyance  for  fraud  practiced  on  deceased  by  defendant  and  to 
enforce  trust  is  action  to  recover  realty  and  barred  in  five  years  under 
Code  of  Civil  Procedure,  section  318. 

General  Citation.— French  Lumbering  Co.  v.  Thierault,  107  Wis.  642. 

110  Cal.  297-311.     LEVY  v.  MAGNOLIA  LODGE. 

Mutual  Benefit  Society. — ^Remedy  provided  by  by-laws  must  be  ex- 
hausted before  recourse  to  courts  is  permissible,  p.  307. 

To  same  effect  in  Robinson  v.  Lodge,  117  Cal.  374,  376,  59  Am.  St.  Rep. 
196,  197  (and  note,  204,  208),  as  to  by-law  prescribing  arbitration  in 
case  of  claim  for  by-laws;  Conway  v.  Supreme  Council,  131  Cal.  439, 
on  point  that  method  of  change  of  beneficiary  is  subject  to  by-laws  of 
order;  note  to  Keams  v.  Hawley,  68  Am.  St.  Rep.  870;  Pool  v.  Brother- 
hood etc.,  143  Cal.  653,  granting  non  suit  where  approval  of  beneficiary 
board  was  condition  precedent  to  claim  for  benefits  and  board  had  re- 
jected claim;  Schou  v.  Sotoyome  Tribe,  140  Cal.  257,  where  sick  bene- 
fits were  sought  on  behalf  of  insane  member  by  wife  as  his  guardian, 
and  order  violated  own  laws  in  not  giving  notice  or  opportunity  to 
produce  testimony,  court  has  jurisdiction  to  hear  controversy;  Albers  v. 
Merchants'  Exchange,  138  Mo.  164,  on  point  that  societies  constitute 
corporate  court  when  acting  upon  charges  within  their  charter  power. 

110  Cal.  311-318.  EASTERBROOK  y.  FARQUHARSON. 

Interest  is  not  allowable  on  unliquidated  demand,  p.  317. 

To  same  effect  in  Ferrca  v.  Chabot,  121  Cal.  237,  holding  interest  not 
recoverable  for  breach  of  covenant  discussed.  Cited  in  Macomber  v. 
Bigelow,  126  Cal.  15,  noted  under  Cox  v.  McLaughlin,  76  Cal.  60;  Stimson 
V.  Dunham  etc.  Co.,  146  Cal.  285,  refusing  interest  on  foreclosure  of  me- 
chanic's lien  where  notices  of  laborers  served  on  owner. 

110  Cal.  318-320.    MXTLLER  T.  ROWELL. 

Findings  are  Unnecessary  where  agreed  statement  of  facts  filed,  p. 
319. 

To  same  effect  in  Denison  v.  Burrell,  119  Cal.  181,  when  such  stipula- 
tion made  part  of  judgment-roll.  CSted.in  Conway  v.  Supreme  Council, 
137  Cal.  386,  holding  such  stipulation  of  counsel  equivalent  to  findings. 

110  C^.  320-331.    BAILEY  ▼.  MARKET  STREET  ETC.  CO. 

Street  Railway. — Contributory  Negligence  is  shown  by  stepping  upon 
track  without  due  caution  p.  328. 

To  same  effect  in  Everett  v.  Railway  Co.,  115  Cal.  125,  reversing  judg- 
ment for  plaintiff  under  facts  stated.    Cited  in  Clark  v.  Bennett,  123  Cal. 
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277,  but  holding  contributory  negligence,  undqr  facts  stated,  not  es- 
tablished as  matter  of  law,  citing  main  case  also  at  page  279,  as  to 
relative  rights  of  wayfarer  and  street  railroad;  Green  v.  Los  Angeles 
€tc.  Ry.,  143  Cal.  37,  following  rule.  Dissenting  opinion  in  Cincinnati 
etc.  Co.  V.  Snell,  64  Ohio  St.  211,  holding  same  rules  to  apply  to  street 
and  steam  railway. 

110  Cal.  332-335.    WICKERSHAM  ▼.  CRITTENDEN. 

Corporation — ^Directors. — Fixing  of  salary  of  president  is  invalid 
when  his  vote  was  necessary  for  passage  of  resolution,  p.  334. 

Cited  in  Lower  etc.  Reclamation  Dist.  v.  McCullah,  124  Cal.  183,  but 
sustaining  sale  to  reclamation  district  by  its  trustee,  where  contract 
was  fair  and  his  vote  was  not  necessary. 

110  Cal.  336-338.    RYAN  v.  HOLLIDAY. 

Foreclosure. — ^Nonpajonent  of  note  must  be  specifically  alleged,  p. 
337. 

To  same  effect  in  Richards  v.  Land  Co.,  115  C^l.  643,  holding  com- 
plaint insufficient  hereon;  and  Hurley  v.  Ryan,  119  Cal.  72,  and  Dodge 
V.  Kimple,  121  Cal.  581,  ruling  similarly.  Cited  in  Schwind  v.  Hall,  129 
Cal.  43,  but  sustaining  complaint  as  against  demurrer;  Penrose  v. 
Winter,  136  Cal.  290,  291,  293  (where  overruled  in  part),  and  Knox  v. 
Buckman  etc.  Co.,  139  Cal.  599,  noted  under  Frisch  v.  Caler,  21  Cal.  71; 
Knox  caae  holding  main  case  overruled  in  Penrose  case  only  as  to  phase 
of  default  judgment. 

110  Cal.  339-347.    BUCKLEY  ▼.  GRAY;    52  Am.  St.  Rep.  88. 

Contract. — Action  for  breach  cannot  be  brought  by  one  not  in  privity 
with  either  contracting  party,  p.  342. 

Cited  in  Brown  v.  Sims,  22  Ind.  App.  324,  72  Am.  St.  Rep.  313,  but  hold- 
ing searcher  liable  to  person  who  informed  him  he  should  rely  on  the 
abstract  in  making  loan;  Currey  v.  Butcher,  37  Or.  389,  holding  hus- 
band's attorneys  not  liable  to  wife  when  ignorant  of  his  agency  for 
her;  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep.  182,  193;  Washer  v.  In- 
dependent M.  etc.  Co.,  142  Cal.  708,  where  mine  owner  agreed  with  third 
party  that  he  should  make  advances  for  development  in  consideration 
of  interest  in  mines,  and  agreement  that  in  case  of  sale  all  advances 
should  be  paid  for  in  cash,  third  party  may  recover  advances  of  one 
purchasing  subject  to  contract. 

110  Cal.  348-361.    CAVALLARO  v.  TEXAS  ETC.  RY.  CO.;    62  Am.  St. 
Rep.  94. 

Ezceptions  to  Instnictions  may  be  general  as  to  special  instructions 
asked  by  the  parties,  p.  358. 
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Cited  in  Williams  y.  Casebeer,  126  Cal.  86,  as  to  instructions  given 
■at  adversary's  request. 

Law  of  Foreign  State,  even  if  statutory,  is  presumed  to  be  same  aa 
our  own,  p.  357. 

Cited  in  Woolacott  v.  Case,  63  Kan.  36,  as  to  statutes  respecting  sale 
-of  intoxicating  liquors;  Gunderson  v.  Gunderson,  26  Wash.  463,  noted 
under  Hill  v.  Grigsby,  32  Cal.  56.    See  note,  56  Am.  St.  Rep.  474. 

Common  Carriers — Delivery. — ^Liability  as  to,  stated,  p.  356. 
See  note  to  Berry  v.  Railroad  Co.,  67  Am.  St.  Rep.  788. 

110  Cal.  361.    RAUES  v.  FAY.    See  S.  C,  128  Cal.  524. 

110  Cal.  369-374.    PEOPLE  ▼.  WARD. 

Bribery. — ^Indictment  must  state  specific  facts  constituting  statutory 
offense,  p.  373. 

To  same  effect  in  State  v.  Howard,  66  Minn.  313,  61  Am.  St.  Rep. 
407,  holding  indictment  insufficient  when  merely  following  language 
of  statute.  Cited  in  People  v.  Webber,  138  Cal.  140,  as  to  information 
for  burglary;  People  v.  Mahoney,  146  Cal.  106,  107,  indictment  for 
.presentation  of  fraudulent  claim  against  county  under  Penal  Code  sec- 
tion 72,  merely  following  language  of  statute,  is  insufficient;  Banks  y. 
State,  157  Ind.  197,  as  to  information  for  bribery  of  public  officer. 

110  Cal.  374.    BANCROFT  y.  BANCROFT. 

Undue  Influence. — Rescission  and  offer  to  restore  is  necessary,  as  to 
sale  procured  by,  p.  379. 

Distinguished  in  West  erf  eld  v.  New  York  etc.  Co.,  129  Cal.  81,  dis- 
cussing right  to  bring  action  for  damages  for  fraud  in  settlement  with- 
out offer  to  restore. 

110  Cal.  387-400.    IN  RE  WALKER;    52  Am.  St.  Rep.  104. 

Wills. — ^"Signing"  does  not  necessitate  subscription,  p.  393. 

To  same  effect  in  In  re  Stratton,  112  Oal.  519,  as  to  olographic  will  not 
required  by  statute  to  be  subscribed;  California  etc.  Co.  v.  Scatena, 
117  Cal.  450,  holding  memorandum  under  statute  of  frauds  sufficiently 
subscribed  when  name  written  across  face;  Estate  of  Seaman,  146 
Cal.  460,  461,  will  written  on  four  page  blank  having  unfilled  attestation 
clause  on  third  page,  fourth  page  being  merely  for  blank  indorsements 
when  folded  and  which  was  signed  beneath  scrivener's  title  and  blank 
form  for  date  and  filing,  with  testator's  name,  was  not  signed  "at  end 
thereof"  as  required  by  law. 

Will. — ^Attestation  Clause  is  invalid  where  not  conforming  to  stat- 
ute, p.  391. 
Cited  in  McCam  v.  Rundall,  111  Iowa,  408,  holding  attestation  insuffi- 
Notes  Cal.  Rep.— 294. 
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dent  under  local  statutes;  note  to  In  re  Andrews,  76  Am.  St.  Rep.  301. 
Distinguished  and  held  inapplicable  in  Estate  of  Tyler,  121  Cal.  413, 
holding  attestation  clause  sufficient,  although  name  of  subscribing  wit- 
ness omitted  from  body  thereof. 

110  Cal.  401-404.    BOYER  v.  SUPERIOR  COURT. 

AppeaL — ^Justification  of  Sureties  on  bond  cannot  be  ordered  before 
judge,  when  already  had  before  clerk,  p.  403. 

To  same  effect  in  Kreling  v.  Kreling,  116  Cal.  461,  holding  decision  of 
clerk  conclusive.  Approved  in  Bums  v.  Superior  Court,  140  OaL  12.  su- 
perior court  in  which  action  pending  has  jurisdiction  on  proper  showing 
by  affidavit  to  punish  as  contempt  disobedience  of  witness  to  notary's, 
subpoena  requiring  attendance,  to  give  deposition  to  be  used  in  action. 

110  Cal.  408-413.    IN  RE  CONNORS. 

Letters  of  Administration. — ^Public  Administrator  contested  right  of 
father  of  deceased  to,  p.  410. 

Cited  in  Estate  of  Healy,  122  Cal.  163,  in  support  of  his  power  so  to 
contest. 

110  Cal.  418-422.    BARNES  ▼.  BARNES.    Cited  in  Metz  v.  Blackburn, 
9  Wyo.  512. 

110  Cal.  423-428.    PREY  ▼.  STANLEY. 

Parties. — Wife  may  sue  to  quiet  title  to  her  separate  property, 
although  homestead  declared,  p.  425. 

To  same  effect  in  California  etc.  Co.  v.  Anderson,  79  Fed.  Rep.  406, 
holding  void  her  mortgage  of  homestead  to  secure  husband's  antecedent 
debts.  Cited  in  Hart  v.  Church,  126  Cal.  481,  77  Am.  St.  Rep.  205,  a» 
to  suit  to  cancel,  for  fraud,  her  mortgage  of  her  homestead  interest. 

110  Cal.  428-433.    GILETTI  v.  SARACCO. 

Findings  are  unnecessary  when  no  evidence  is  introduced  to  support 
allegations,  p.  430. 

Cited  in  Klokke  v.  Escailler,  124  Cal.  300,  noted  under  Wise  v.  Burton, 
73  Cal.  175;  De  Tolna  v.  De  Tolna,  135  Cal.  578,  noted  under  Himmelman 
v.  Henry,  84  Cal.  105;  Callahan  v.  James,  141  Cal.  294,  failure  to  find  on 
issue  of  forfeiture  in  action  to  quiet  title  to  mining  claim  will  not  justi- 
fy where  there  is  no  evidence  to  sustain  such  defense. 

110  Cal.  433-440.    CURTISS  v.  BACHMAN;  52  Am.  St.  Rep.  111. 

Injunction  Bond. — Counsel  Fees  are  not  recoverable  for  services  !■ 
resisting  order  to  show  cause,  p.  437. 
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To  same  effect  in  Alaska  etc.  Co.  v.  Hirsch,  119  Cal.  260,  disallowing 
Bucli  fees.  Cited  in  Blaxsk  v.  Hilliker,  130  Cal.  194,  noted  under  Mitchell 
V.  Hawley,  79  Cal.  301 ;  Frahm  v.  Walton,  130  Cal.  400,  but  allowing  fees 
in  case  of  voluntary  dismissal  of  action  pending  motion  to  dissolve  in- 
junction ;  note  to  Hyatt  v.  Washington,  67  Am.  St.  Rep.  250. 

110  Cal.  441.    RICHARDSON  v.  EUREKA. 

Instructions  to  Jury  will  not  be  reviewed  when  verdict  was  merely 
advisory,  p.  446. 

Cited  in  Scheerer  v.  Goodwin,  125  Cal.  159,  as  to  action  for  injunction 
against  execution  of  writ  of  restitution;  Fisher  v.  Zumwalt,  128  Cal. 
500,  and  Haggin  v.  Saile,  23  Mont.  382,  noted  under  Sweetser  v.  Dobbins, 
65  Cal.  529;  California  Electric  Light  Co.  v.  California  Safe  Deposit  Co. 
145  Cal.  133,  applying  rule  to  admission  of  evidence  in  action  by  corpo- 
ration against  executors  of  deceased  manager  to  recover  secret  com- 
missions received  by  him  on  sale  of  its  property. 

Suit  to  Enjoin  Nuisance  is  in  equity,  p.  446. 

Approved  in  McCarthy  v.  Gaston  Ridge  Mill  etc.  Co.,  144  Cal.  546,  re- 
affirming rule. 

110  Cal.  455-457.    BAKER  v.  SOUTHERN  CAL.  RY.  CO.   S.  C.  114  CaL 
505,  126  Cal.  517. 

Appeal  Lies  from  judgment  of  superior  court  in  action  certified  from 
justice's  court  because  involving  ownership  of  realty,  p.  456. 

Cited  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Cal.  421,  as  to 
appeal  from  orders  made  after  judgment  in  main  case. 

Under  Civil  Code,  Section  485,  plaintiff  must  be  the  owner  of  the  land 
through  which  road  passes,  p.  456. 

Distmguished  in  Walther  v.  Sierra  Ry.,  141  Cal.  289,  tenant  may,  under 
Civil  Code,  section  485,  sue  railroad  for  killing  animal  along  track. 

110  Cal.  457-462.    WILllAMS  v.  SOUTHERN  PACIFIC  RD.  CO. 

Nonjoinder  of  Partner  as  plaintiff  is  waived  if  not  raised  by  pleadings, 
p.  460. 

To  same  effect  in  Ah  Tong  v.  Fruit  Co.,  112  Cal.  682. 

Appeal — ^Inatructiona. — Conflict  with  other  instructions  is  immaterial 
as  to  erroneous  instruction  given  at  appellant's  request,  p.  462. 

ated  in  Wall  v.  Marshutz,  138  Cal.  526,  noted  under  Dennison  v.  Chap- 
man, 105  Cal.  447;  Qisby  v.  Mobile  etc.  Co.,  78  Miss.  949,  on  point  that 
appellant  cannot  complain  of  instructions  given  at  his  request;  Blair  v. 
<3ty  of  Groton,  13  S.  Dak.  216,  as  to  conflicting  instructions,  when  jury 
was  not  misled. 
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110  Cal.  463.    MEHERIN  v.  SANDERS.    S.  G.  131  Cal.  686.    Cited  in 
Clisby  ▼.  Mobile  etc.  Ry.  Co.  78  Miss.  949. 

110  Cal.  467-471.    FREESE  y.  PENNIE. 

Probate  Law. — Attorneys'  Fees  are  within  discretion  of  court,  p.  470. 

Cited  in  Estate  of  Adams,  131  Cal.  419,  holding  no  abuse  shown;  Tread- 
well  T.  Treadwell,  134  Cal.  158,  applying  rule  to  allowance  to  referees  in 
partition  suit ;  Estate  of  Straus,  144  Ctfl.  558,  following  rule. 

Probate  Law. — Attorneys'  Fees  should  not  be  too  liberally  allowed,  p. 
471  (concurring  opinion). 

To  same  effect  in  Estate  of  Byrne,  122  Cal.  266,  holding  allowance  not 
too  small. 

110  Cal.  471-480.    MAHONBY  y.  SAN  FRANCISCO  ETC.  RT.  CO. 

Street  Railroad. — Contributory  negligence  is  not  shown  as  matter  of 
law  by  fact  of  driving  near  track  at  night,  p.  475. 

Cited  in  Mertz  v.  Detroit,  etc.  Co.,  125  Mich.  15,  holding  question  one 
for  jury  whsre  wagon  was  struck  by  car  going  in  same  direction. 

Death  by  Negligence. — Eyidence  is  inadmissible  of  poverty  of  chil- 
dren of  deceased,  p.  476. 

To  same  effect  in  Green  v.  S.  P.  Co.,  122  Cal.  565,  holding  its  admission 
reversible  error.  Distinguished  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal. 
308,  upholding  instruction  in  negligence  case  that  deceased  was  sole 
support  of  plaintiffs,  where  admission  was  expressly  made  by  pleadings 
and  no  objection  made  below. 

Misconduct  of  Judge  is  ground  for  reversal,  when  prejudicial  to  ap- 
pellant, p.  476. 

To  same  effect  in  German  etc  Bank  v.  Bank,  101  Iowa,  548,  63  Am.  St. 
Rep.  410,  but  holding  acts  stated  not  to  amount  to  coercion  to  bring  in 
certain  verdict. 

General  Citation. — ^La  Pontney  y.  Shedden  Cartage  Co.,  116  Mich.  515. 

110  Cal.  480-487.    McKUNE  y.  SANTA  CLARA  ETC.  CO. 

Contributory  Negligence  is  question  of  fact,  when  judge  believes  that 
reasonable  men  might  differ  as  to  effect  of  evidence,  p.  484. 

To  same  effect  in  Herbert  v.  S.  P.  Co.,  121  Cal.  229,  holding  such 
negligence  shown  under  facts  stated.  Cited  in  Liverpool  etc.  Co.  v.  S. 
P.  Co.,  125  Cal.  440,  as  to  permitting  engine  without  spark-arresters  on 
premises;  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  quoting  Herbert 
y.  S.  P.  Co.,  121  Cal.  229;  Seller  v.  Market  St.  Ry.  Co.,  139  CaL  271,  aa 
ix)  riding  on  platform  of  electric  car. 
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110  Cal.  488-400.    IN  R£  RAMAZZINA. 

Insolvency  is  the  inability  to  pay  one's  debts  from  his  own  means  as 
they  mature,  p.  489. 

To  same  effect  in  In  re  Chope,  112  Cal.  633,  holding  showing  in  schedule 
"not  necessarily  inconsistent  with  a  state  of  insolvency." 

110  Cal.  490-493.    BAILEY  LOAN  CO.  v.  HALL. 

Default  Judgment  cannot  exceed  relief  prayed  for  in  complaint,  p.  492. 

Cited  in  Staacke  v.  Bell,  125  Cal.  313,  noted  under  Mudge  v.  Steinhart, 
78  Cal.  34. 

Parties. — ^Judgment  in  action  on  joint  contract  may  be  given  against 
such  defendants  alone  as  are  shown  to  be  liable,  p.  492. 

Cited  in  Dobbs  v.  Purington,  136  CaL  71,  noted  under  Rowe  v.  Chand- 
ler, 1  Cal.  167. 

110  Cal.  494-502.     IN  R£  CLOS. 

Executor's  Accounts  are  to  be  settled  according  to  rules  and  principles 
of  equity,  p.  501. 

To  same  effect  in  In  re  Clary,  112  Cal.  294,  and  Estate  of  Kincaid,  120 
Cal.  211.  213,  cited  under  In  re  Moore,  96  Cal.  528;  Estate  of  Carpenter, 
146  Cal.  665,  allowing  interest  to  administrator  where  he  necessarily  ad- 
vanced money  to  estate  for  its  benefit. 

110  Cal.  502-506.     KIRSCHNER  v.  DIETRICH. 

Death. — Divorce  suit  is  abated  by,  p.  504. 

Cited  in  Estate  of  Bachelder,  123  Cal.  567,  applying  rule  to  death  of" 
widow  pending  her  appeal  from  order  denying  family  allowance;  Smith 
v.  Smith,  124  Cal.  653,  and  Nickerson  v.  Nickerson,  34  Or.  3,  as  to  ap- 
peals in  divorce  suits;  Begbie  v.  Begbie,  128  Cal.  155,  appeal  from  order 
denying  new  trial  in  divorce  abates  on  appellant's  death. 

110  Cal.  500-512.    WARREN  v.  HOPKINS. 

Dismissal  of  Apx>eal  for  defects  in  transcript  will  be  denied,  when 
these  are  remedied  at  hearing  of  motion,  p.  509. 

To  same  effect  in  In  re  Ryer,  110  Cal.  560,  as  to  want  of  proper 
authentication  of  transcript;  Shay  v.  Clock  Co.,  Ill  Cal.  552,  as  to 
absence  of  certificate  of  clerk  regarding  sufficiency  of  undertaking. 
Cited  in  Swortfiguer  v.  White,  137  Cal.  392,  as  to  improper  authentication, 
of  transcript. 

Appeal. — Uncertainty  in  Findings  will  be  construed  in  support  of 
judgment,  p.  512. 

Cited  in  Krasky  v.  Wollpert,  134  Cal.  342,  and  De  Haven  v.  Berendes, 
135  Cal.  180,  noted  under  Breeze  v.  Brooks,  97  Cal.  77. 
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110  Cal.  513-523.    HOWLAND  y.  OAKLAND  ETC.  RY.  CO.    S.  C.  see 

115  Cal.  496. 

Appeal. — General  Objection  to  expert  evidence  is  not  reyiewable,  p. 
520. 

To  same  effect  in  People  v.  Hickman,  113  Cal.  88,  as  to  such  objection 
to  question  regarding  general  reputation  of  witness;  Howland  v.  Rail- 
way Co.,  115  Cal.  495,  as  to  objection  to  expert  evidence;  Davey  v.  S. 
P.  Co.,  116  Cal.  331,  but  holding  rule  confined  to  cases  where  party  is 
seeking  to  reverse  judgment;  Frank  v.  Pennie,  117  Oal.  256,  on  point  that 
party  will  be  restricted  on  appeal  to  objection  taken  at  trial. 

Negligence. —  Expert  Evidence  is  admissible  as  to  manner  of  running 
electric  cars,  p.  522. 

To  same  effect  in  Wright  v.  S.  P.  Co.,  16  Utah,  425,  admitting  such 
evidence  as  to  proper  management  of  locomotive. 

110  Cal.  530-537.    RICHTER  ▼.  HENNINGSAN.      S.  C.  see  WOLTERS 
V.  HENNINGSAN,  114  Cal.  434. 

Contribution. — Statute  of  Limitations  begins  to  run  from  payment  by 
plaintiff,  p.  537. 

Cited  in  Bunker  v.  Osbom,  132  Cal.  483,  holding  action  not  barred; 
Northwestern  Nat.  Bank  v.  Opera  House  Co.,  23  Mont.  7,  noted  under 
Chipman  v.  Morrill,  20  Cal.  131. 

110  Cal.  538-542.    CALIFORNIA  STATE  BANK  v.  WEBBER. 

Mortgage  Tax. — ^Verbal  Agreement  that  if  mortgagor  pays  mortgage 
tax  he  shall  be  allowed  reduction  on  stipulated  interest  does  not  violate 
constitutional  provision,  p.  542. 

Cited  in  Matthews  v.  Ormerd,  134  Cal.  86,  87,  noted  under  Hewitt  ▼. 
Dean,  91  Cal.  10. 

110  Cal.  543-547.    SCHWIESAU  v.  MAHON. 

Street  Assessments. — ^Proceedings  are  in  invitum,  and  must  follow 
statute  strictly,  p.  546. 

Cited  in  Gill  v.  City  of  Oakland,  124  Cal.  340,  holding  notice  to  owners 
■of  hearing  of  appeal  insufficient. 

Same. — Contract  is  invalid  where  specifications  are  not  annexed,  p. 
S46. 

Cited  in  Gray  v.  Richardson,  124  Cal.  461,  declaring  to  compel  issu- 
ance of  assodsment  thereunder. 

110  Cal.  547-553.     NORTHEY  v.  BANKERS*  LIFE  ASSN. 

Life  Insurance. — ^Assessment  may  be  paid  during  succeeding  day,  whem 
day  for  payment  falls  on  holiday,  p.  652. 
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See  note  to  Lake  v.  Minnesota  etc.  Assn.,  52  Am.  St.  Rop.  573,  on 
payment. 

110  Cal.  553-555.     ARBIOS  v.  COUNTY  OF  SAN  BERNARDINO. 

Claim  Against  County  allowed  in  part  must  be  again  presented  as  to 
balance,  p.  554. 

Distinguished  in  San  Diego  v.  Riverside,  125  Cal.  499,  as  to  claim 
totally  rejected  on  first  presentation. 

110  Cal.  556-562.    IN  RE  RYER. 

Dismissal  of  Appeal  cannot  be  granted  because  of  reasons  sufficient 
for  denial  of  new  trial  or  settlement  of  statement,  p.  559. 

To  same  effect  in  McMahon  v.  Thomas,  114  Cal.  590,  stating  proper 
practice  in  such  event;  Johnson  v.  Phenix  Ins.  Co.  146  Cal.  573,  where 
notice  of  appeal  from  order  denying  new  trial  is  served  on  parties  to 
motion  below,  appeal  will  not  be  dismissed  for  failure  to  serve  defend- 
ant interested  in  judgment  who  was  not  party  to  judgment. 

Dismissal  of  Appeal  will  not  be  granted  for  matters  occurring  before 
the  order  appealed  from,  p.  559. 

Cited  in  Estate  of  Scott,  124  Cal.  673,  and  Bell  y.  Staacke,  137  Cal. 
^08,  noted  under  Bamhart  v.  Fulkerth,  92  Cal.  156;  Sutter  Co.  v.  Tis- 
dale,  128  Cal.  181,  as  to  failure  to  serve  notice  of  intention  to  move  for 
new  trial. 

Notice  of  Appeal  need  be  served  only  on  original  parties  or  those  who 
have  made  themselves  parties  to  the  record,  p.  562. 

Cited  in  Trumpler  v.  Trumpler,  123  Cal.  255,  discussing  right  of  suc- 
cessor in  interest  to  move  to  recall  remittitur;  Estate  of  McDermott,  127 
Cal.  452,  denying  right  of  surety  to  appeal  from  order  settling  probate 
account;  Estate  of  McDougald,  143  Cal.  481,  determining  right  of  appeal 
of  creditor  who  did  not  appear  at  settlement  of  accounts. 

Notice  of  Appeal  from  new  trial  order  need  be  served  only  on  parties 
to  the  motion,  p.  560. 

To  same  effect  in  Bamhart  v.  Edwards,  111  Cal.  431,  holding  service 
on  codefendant  unnecessary  when  not  party  to  motion;  In  re  Calkins, 
112  Cal.  298,  holding  service  sufficient  as  made,  and  Herriman  v.  Menzies, 
115  Cal.  25,  ruling  similarly. 

Notice  of  Appeal. — "Adverse  Parties"  are  such  as  so  appear  from 
record,  p.  560. 

To  same  effect  in  In  re  Bullard,  114  Cal.  463,  464,  and  Kenney  v.  Parks, 
120  Cal.  24,  cited  under  Harper  v.  Hildreth,  99  Cal.  266. 

110  Cal.  563-568.    IN  RE  DELANEY. 

Executor's  Commissions. — Extra  allowance  cannot  be  made,  except  for 
extraordinary  services  and  unless  petitioned  for,  p.  665. 
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To  same  effect  in  Firebaugh  v.  Burbank,  121  Cal.  191,  holding  contract 
for  extra  allowance  to  executor's  attorney  void. 

Executor's  Commissions  are  not  allowable  on  property  not  belonging 
to  estate,  although  inventoried,  p.  565. 

To  same  effect  in  Horton  v.  Barto,  17  Wash.  678,  on  point  that  ap- 
praised value  is  only  a  prima  facie  basis  of  computation. 

Notice  of  Appeal  from  order  settling  executor's  account  need  be  served 
on  him  only,  p.  567. 

Qualified  in  In  re  Bullard,  114  Cal.  463,  holding  service  necessary  also  on 
all  others  affected  by  appeal,  and  with  rights  adverse  to  appellants. 

110  Cal.  568-579.    ROBERTSON  v.  BURRELL. 

Statute  of  Limitations. — Knowledge  is  imputed  from  means  thereof 
where  circumstances  were  such  as  to  put  one  on  inquiry,  p.  574. 

Cited  in  Smith  v.  Martin,  135  Cal.  254,  noted  under  Moore  v.  Boyd,  74 
Cal.  167. 

Administrator  is  entitled  to  possession  of  property  of  -estate  pending 
distribution,  p.  574. 

To  same  effect  in  Hearfield  v.  Bridges,  75  Fed.  Rep.  53,  holding  heirs 
barred  by  bar  of  administrator;  McGorray  v.  O'Connor,  79  Fed.  Rep. 
864,  denying  right  of  heirs  of  deceased  partner,  before  distribution,  to 
redeem  partnership  property  from  foreclosure  sale,  and  see  S.'C.  87  Fed. 
Rep.  589. 

110  Cal.  579-582.    SCHLICKER  v.  HEMENWAY;  52  Am.  St.  Rep.  116. 

Complaint  in  Action  to  recover  deposited  purchase  money  paid  to- 
executor,  against  executor  individually  and  also  as  executor  of  the 
estate,  is  demurrable  for  misjoinder,  p.  581. 

Approved  in  Nickals  v.  Stanley,  146  Cal.  727,  arguendo;  Valley  Nat. 
Bank  v.  Ciosby,  108  Iowa,  663. 

110  Cal.  598-604.    PEOPLE  v.  SHAUGHNESSY. 
Reasonable  Doubt. — ^Instruction  sustained,  p.  604. 
Cited  in  People  v.  White,  116  Cal.  19,  sustaining  similar  instruction. 

110  Cal.  605-609.     IN  RE  WELCH. 

Administrator  cannot  be  controlled  by  court  as  to  manner  of  keeping 
estate  funds,  p.  608. 

To  same  effect  in  De  Greayer  v.  Superior  Court,  117  Cal.  643,  645,  59 
Am.  St.  Rep.  221,  223,  applying  rule  to  guardians.  Cited  in  Estate  of 
Sarment,  123  Cal.  337,  reversing  order  requiring  him  to  pay  moneys  over 
to  clerk  of  court. 
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110  Ckl.  d09-614.    PEOPLE  v.  KAMAUNU. 

Appeal. — Error  in  criminal  case  will  be  presumed  injurious  if  question 
of  injury  cannot  be  determined,  p.  612. 

Cited  in  People  v.  Richards,  136  Cal.  129,  as  to  instructions,  where 
record  did  not  contain  evidence.       . 

Misconduct  of  District  Attorney  is  not  reversible  error  when  not 
prejudicial,  p.  613. 

To  same  effect  in  People  v.  Sears,  119  Cal.  271,  as  to  improper  examina- 
tion by  him.  Cited  in  People  v.  Mathews,  139  Cal.  528,  where  court 
checked  attorney  and  instructed  jury  to  disregard  remarks. 

General  Citation.--Winston  v.  United  States,  172  U.  S.  313. 

110  CaL  614-620.    BUTLER  v.  ASHWORTH. 

Parties. — ^Joint  Tort-f eaaors ,  may  be  sued  separately  or  together,  p, 
618. 

Cited  in  Grundel  v.  Union  Iron  Works,  127  Cal.  442,  78  Am.  St.  Rep. 
78,  holding  erroneous  the  dismissal  of  action  as  to  certain  defendants 
because  plaintiff  had  filed  claim  against  the  others  in  limited  liability 
proceedings,  but  had  recovered  no  judgment. 

General  Citation.— Miller  v.  Beck,  108  Iowa,  578. 

110  Cal.  621-624.     SEHORN  v.  WILLIAMS. 

Auditor  must  Draw  Warrant  for  claim  allowed  by  board,  p.  624. 

ated  in  White  v.  Hayden,  126  Cal.  623,  noted  under  McFarland  v. 
McCowen,  98  Cal.  330. 

110  Cal.  624-627.     CONLAN  v.  SULLIVAN. 

Mistake. — ^Vendee  rescinding  for,  cannot  recover  expenditure  mad& 
upon  property  unless  it  was  benefited  thereby,  p.  627. 

To  same  effect  in  Bacon  v.  Thornton,  16  Utah,  143,  discussing  lia- 
bility of  owner  to  one  in  bona  fide  possession  under  color  of  title. 

110  Cal.  627-632.  KEENER  v.  EAGLE  LAKE  ETC.  CO.  S.  C.  see 
PURSER  V.  CADY,  120  Cal.  217. 

Laborers'  Liens  under  Stats.  1891,  p.  195,  can  be  acquired  only  in  casos 
specified  in  the  statute,  p.  630. 

To  same  effect  in  Ackley  v.  Mining  Co.,  112  Cal.  44,  holding  lien  not 
acquired;  Slocum  v.  Irrigation  Co.,  122  Cal.  556,  holding  act  unconstitu- 
tional as  being  special.  Cited  in  Johnson  v.  Goodyear  Min.  Co.,  127  Cal. 
20,  78  Am.  St.  Rep.  32,  discussing  and  holding  void  statutes  of  1897,  page 
231;  Skinner  v.  Garnett  etc.  Co.,  96  Fed.  741,  742,  also  holding  later  act 
void. 
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110  Cal.  632-637.    VISALIA  ETC.  R.  R.  CO.  v.  HYDE;  52  Am.  St.  Rep. 
136,  note  138. 

Corporate  Stockholder  is  not  relieved  from  liability  for  assessments 
by  transfer  of  stock  to  another  after  levy,  p.  636. 

See  note  to  Buck  v.  Ross,  57  Am.  St.  Rep.  81,  on  withdrawal  of  assets. 

110  Cal.  638-643.    KROUSS  y.  WOODWARD. 

Pledge. — Specific  Performance  may  be  obtained  by  pledgor  for  return 
of  his  stock,  where  he  cannot  obtain  other  shares  in  the  market,  p.  642. 

Cited  in  Clock  v.  Howard  etc.  Co.,  123  Cal.  8,  69  Am.  St.  Rep.  23,  dis- 
cussing right  to  specific  performance  as  to  personalty. 

Same. — ^Pledgor  cannot  insist  on  return  of  identical  shares,  p.  643. 
Cited  in  Morris  v.  East  Side  etc.    Co.,  104  Fed.  417,  noted  under  At- 
kins V.  Gamble,  42  Cal.  86. 

110  Cal.  644-654.    BROWN  v.  CAMPBELL. 

Estoppel  by  Judgment  must  be  specially  pleaded,  p.  649. 

Cited,  in  McLean  v.  Baldwin,  136  Cal.  569,  noted  under  Cave  v.  Crafts, 
53  Cal.  135;  Rodgers  v.  Pitt,  96  Fed.  677,  on  point  that  objection  to  meaiu 
had  to  acquire  jurisdiction  is  waived  unless  seasonably  taken. 

Miscellaneous. — Estate  of  Sutro,  143  Cal.  490,  arguendo. 

110  Cal.  655-658.    WHEELER  v.  DONNELL. 

Misdemeanor  in  Office. — ^Proceedings  under  section  772,  Penal  Code, 
are  criminal  in  nature,  p.  656. 

To  same  effect  in  concurring  opinion  in  Kilbum  v.  Law,  111  Cal.  242, 
discussing  jurisdiction  of  superior  court  therein. 

110  Cal.  658-668.    PARKE  v.  WHITE  RIVER  L.  CO. 

Surety.— Property  Mortgaged  for  anothci-*8  debt  is  discharged  by 
alteration  of  contract  between  debtor  and  mortgagee,  p.  605. 

Cited  in  Casey  v.  Gibbons,  136  Cal.  371,  but  holding  alitcr  when  mort- 
gagor was  a  principal,  upon  whose  faith  and  credit  the  loan  was  made; 
and  cf.  Sather  etc.  Co.  v.  Briggs  Co.,  138  Cal.  737,  holding  main  caso 
inapplicable. 

110  Cal.  669-674.    PIERCE  ▼.  BIRKHOLM. 

Appeal  from  Judgment  may  be  taken  pending  appeal  from  order 
granting  new  trial,  p.  672. 

Cited  in  Smith  v.  Superior  Court,  136  Cal.  18,  but  holding  rule  in- 
applicable as  to  such  appeal  in  divorce  suit,  when  sought  to  be  used  to 
resist  order  for  payment  of  maintenance  in  another  action. 
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Effect  of  Appeal  from  order  granting  new  trial  is  to  leave  judgment 
At  large,  p.  672. 

To  same  effect  in  Henry  v.  Mergiiire,  111  Cal.  2,  dismissing  appeal 
from  judgment  taken  thereafter,  as  taken  too  late;  Mountain  etc.  Co. 
V.  Bryan,  111  Cal.  38;  dissenting  opinion  in  Storke  v.  Storke,  116  Cal. 
55;  Etchaa  v.  Orena,  121  Cal.  272,  holding  appeal  from  judgment  in- 
operative on  affirmance  of  order  granting  new  trial;  Puckhaber  v. 
Henry,  147  Cal.  426,  order  granting  new  trial  does  not  affect  duty  to 
file  transcript  on  appeal  from  judgment  with  diligence. 

110  Cal.  674-686.    POTTER  ▼.  AHRENS. 

Goodwill. — Vendor  of  business  is  estopped  to  deny  ownership  of  good- 
will, p.  679. 

Cited  in  Merchants'  Ad.  Sign  Co.  v.  Sterling,  124  Cal.  434,  71  Am.  St. 
Eep.  98,  but  holding  rule  inapplicable  as  to  sale  of  stock  in  trading 
corporation. 

Liquidated  Damages  may  be  agreed  upon  in  contract  for  sale  of  good- 
will, when  vendor  agrees  not  to  continue  like  business  in  same  city,  p. 
«81. 

Cited  in  Franz  v.  Beiler,  126  Cal.  181,  noted  under  Brown  v.  Kling, 
101  Cal.  299. 

General  Citation.— Tobler  v.  Austin,  22  Tex.  Civ.  App.  100. 

110  Cal.  687-694.    McCARTHY  v.  MT.  TECARTE  ETC.  CO. 

Assignment. — Settlement  between  debtor  and  assignor  after  notice  of 
assignment  is  no  defense  as  against  assignee,  p.  691. 

See  note  to  Graham  etc.  Co.  v.  Pembroke,  71  Am.  St.  Rep.  35. 

Where  Bill  of  Particulars  is  Delivered  Six  Days  after  Demand,  and 
more  than  forty  days  before  trial,  objection  to  reception  of  evidence  for 
failure  to  serve  bill  within  five  days  after  demand  is  properly  overruled, 
pp.  692,  693. 

Approved  in  SUva  v.  Blair,  141  Cal.  602,  where  bill  of  particulars  was 
furnished  after  lapse  of  statutory  period,  but  was  served  more  than  one 
month  before  trial,  allowance  of  evidence  was  discretionary. 
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Ill  Cal.  1-3.    HENRY  y.  MER6UIRE. 

Appeal  from  Judgment  will  be  dismissed  if  not  taken  within  one 
year  from  entry,  p.  2. 

To  same  effect  in  dissenting  opinion  in  Blyth  y.  Swenson,  15  Utah, 
365,  construing  local  statute.  Cited  in  Williams  y.  Long,  130  Cal.  59, 
holding  time  not  extended  by  respondent's  death  and  nonappointment 
of  administrator  within  statutory  period. 

Appeal  from  order  granting  new  trial  suspends  functions  of  order  and 
leaves  judgment  subsisting  for  purposes  of  appeal  therefrom  pending 
the  order,  p.  2. 

Approved  in  Puckhaiber  v.  Henry,  147  Cal.  425,  order  granting  new 
trial  does  not  affect  duty  to  file  transcript  on  appeal  from  judgment, 
with  diligence. 

Ill  Cal.  3-10.    PEOPLE  y.  STERNBERG.    S.  C.  see  111  Cal.  at  12,  13. 

Ill  Cal.  16-25.    KAUFMAN  y.  SHAIN,  52  Am.  St.  Rep.  139.    S.  C.  see 
KAUFMAN  y.  SUPERIOR  COURT,  115  Cal.  155. 

Vacation  of  Judgment  entered  by  inadvertence  may  be  made  at  any 
time,  p.  23. 

To  same  effect  in  People  v.  Curtis,  113  Cal.  71,  as  to  erroneous  entry 
of  order  of  dismissal  of  indictment;  People  v.  Durrant,  116  Cal.  103, 
as  to  correction  of  minutes  of  court  secretary  in  proceedings  for  draw- 
ing jury.  Cited  in  Galvin  v.  Palmer,  134  Cal.  428,  429,  citing  main  case 
also  on  point  that  minute  order  which  was  basis  of  second  judgment 
is  no  part  of  judgment -roll;  concurring  opinion  in  Ward  v.  Dimne,  136 
Cal.  22,  but  denying  right  under  form  of  amendment  to  enter  judgment 
never  in  fact  given;  note  to  Knefel  v.  People,  79  Am.  St.  Rep.  220; 
People  V.  Ward,  141  Cal.  631,  where  defective  minute  entry  of  jiulgiiient 
for  imprisonment  in  state  prison  afforded  sufficient  evidence  to  justify 
order  nunc  pro  tunc  correcting  defects  therein,  order  will  be  affirmed 
on  appeal. 
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111  Cal.  25-31.    SAN  FRANCISCO  v.  BUCKUAN. 

Street  Assessment. — Private  Contract  for  grading  is  allowable  only 
when  due  permission  has  been  granted  by  board,  p.  29. 

Cited  in  Flinn  v.  Mowry,  131  Cal.  488,  but  restricted  to  grading  con- 
tracts. 

Municipal  Coiporation  may  enjoin  or  abate  nuisance  on  public  streets 
or  squares,  p.  31. 

Cited  in  County  of  Sierra  v.  Butler,  136  CaL  551,  noted  under  People 
Y.  Uolladay,  93  Cal.  241. 

Ill  Cal.  31-38.    PHILBROOK  v.  SUPERIOR  COURT. 

Parties— Real  Party  in  Interest. — ^Defendant  can  object  only  when 
judgment  for  or  against  nominal  plaintiff  would  not  effectually  pro- 
tect him,  p.  35. 

Cited  in  Iowa  etc.  Co.  t.  Hoag,  132  Cal.  630,  noted  under  McPherson 
V.  Weston,  64  Cal.  275. 

Ill  Cal.  39-45.    LEWIS  v.  TERRY. 

One  Selling  Article  Knowing  it  to  be  Dangerous  because  of  concealed 
defects,  without  notice  of  its  nature,  is  liable  to  anyone  injured  who  is 
not  himself  in  fault  independently  of  contract,  p.  44. 

Approved  in  Huset  v.  J.  1.  Case  etc.  Mach.  Co.,  120  Fed.  871,  872,  ap- 
plying rule  where  manufacturer  sold  threshing-machine  by  which  ven- 
dee's employee  was  injured;  Weiser  v.  Halzman,  33  Wash.  91,  apply- 
ing rule  to  sale  of  bottle  of  champagne  cider  which  exploded. 

Ill  Cal.  46-51.     MERCED  COUNTY  v.  FLEMING. 

Municipal  Ordinance  is  presumed  regularly  adopted  when  properly 
entered  in  records,  p.  49. 

To  same  effect  in  People  v.  Baldwin,  117  Cal.  250,  on  question  of  suf- 
ficiency of  publication. 

Ill  Cal.  57-72.    McGOWAN  v.  McDONALD,  52  Am.  St.  Rep.  149. 

Stockholder's  Liability  is  primary,  p.  70. 

See  note  to  Wehn  v.  Fall,  70  Am.  St.  Rep.  402;  Foster  v.  Row,  77  Am. 
St.  Rep.  586. 

Stockholder's  Liability  cannot  be  removed  by  act  applicable  to  bank- 
ing corporations  alone,  p.  64. 

To  same  effect  in  Murphy  v.  Pacific  Bank,  119  Cal.  340,  also  cited 
above. 

Where  Independent  Provision,  not  in  its  nature  essential  to  the  law». 
is  unconstitutional,  the  rest  may  be  valid,  p.  65. 
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Approved  in  £x  parte  Gerino,  143  Cal.  420,  invalidity  of  section  5  of 
medical  act  of  1901  does  not  aflfect  re£t  of  act. 

Bank  Suspending  Payment  is  liable  to  depositors  for  interest  on  de- 
posits, p.  72. 

Approved  in  Baker  v.  Williams  Banking  Co.,  42  Or.  222,  depositors 
are  entitled  to  interest  on  claims  against  insolvent  bank  from  time  of 
their  allowance  by  court. 

Banking  Corporations. — Status  of  Pacific  Bank  discussed,  p.  67. 
Cited  in  Murphy  v.  Pacific  Bank,  119  Cal.  338,  but  holding  decision 
thereon  unnecessary. 

Stockholder's  Liability. — ^Bank's  pass-books  are  admissible  to  ahow 
indebtedness  of  bank  to  depositor,  p.  69. 

To  same  effect  in  San  Pedro  etc.  Co.  v.  Reynolds,  121  Cal.  85,  hold- 
ing corporate  books  admissible  in  action  based  on  bookkeeper's  defalca- 
tion. 

ill  Cal.  73-78.    ZILMER  v.  GERICHTEN. 

Ejectment. — ^Possession  by"  plaintiff  is  prima  facie  proof  of  ownership 
as  against  trespasser,  p.  77. 

Cited  in  Wilson  v.  Triumph  etc.  Co.,  19  Utah,  75,  76  Am.  St.  Rep. 
723,  noted  under  Carpentier  v.  Small,  35  Cal.  346. 

Nonsuit  should  be  denied  when  there  is  any  evidence  tending  to- 
sustain  plaintiff's  case,  p.  77. 

Approved  in  Estate  of  Arnold,  147  Cal.  586,  applying  rule  in  will  con- 
test. 

Ill  Cal.  78-88.    PEOPLE  v.  HOWLEY. 

After  Jury  has  Retired  to  Deliberate  on  Verdict  they  must  be  kept 
together,  p.  86. 

Approved  in  People  v.  Adams.  143  Cal.  211,  granting  new  trial  where 
after  submission  of  cause  jury  separated  into  three  parts  and  put  in 
different  rooms  on  different  floors  of  hotel. 

Ill  Cal.  88-96.     SHANKLIN  v.  GRAY. 

Penal  Statutes  should  be  strictly  construed,  p.  92. 

To  same  effect  in  Joost  v.  Sullivan,  111  Cal.  296,  as  to  mechanic'* 
lien  statute,  discussing  sufiSciency  of  memorandum. 

Mining  Directors.— Act  of  1880  is  remedial  as  well  as  penal,  p.  92. 
To  same  effect  in  Ball  v.  Tolman,  119  Cal.  363,  holding  that  act  should 
not  be  strictly  construed. 
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111  Cal.  96-106.    DENMAN  ▼.  BRODERICK. 

"Special  Act"  includes  one  appointing  boards  of  election  commission- 
ers in  cities  of  designated  population,  p.  102. 

To  same  effect  in  Marth  v.  Supervisors,  111  Cal.  370,  as  to  primary 
■ele<»tion  law  for  two  classes  of  counties  alone.  Cited  in  City  of  Tulare 
V.  Hevren,  126  Cal.  232,  noted  under  Pasadena  v.  Stimson,  91  Cal.  238; 
St.  Louis  ▼.  Dorr,  146  Mo.  476,  as  to  act  permitting  cities  of  stated 
population  to  prohibit  traffic  in  streets. 

Ill   Cal.   106-114.     SCHWARZ  v.  SUPERIOR  COURT.     S.  C.  HA6EN 
V.  BETH,  118  Cal.  330. 

Appeal. — Contempt  cannot  be  predicated  of  disobedience  of  order 
after  appeal  taken  therefrom,  p.  111. 

To  same  effect  in  Ex  parte  Queirolo,  119  Cal.  636,  discharging  party 
committed,  on  habeas  corpus. 

Appeal  from  Mandatory  Injunction  suspends  its  operation,  p.  113. 

Cited  in  Mark  v.  Superior  Court,  129  Cal.  6,  noted  under  Dewey  v. 
Superior  Court,  81  Cal.  64;  Vosburg  v.  Vosburg,  137  Cal.  496.  noted  un- 
-der  Livermore  v.  Campbell,  52  Cal.  75;  De  Lemos  v.  Siddall,  143  Cal. 
316,  where  after  modification  of  decree  so  aa  to  award  custody  of  minor 
to  father,  mother  delivered  custody  to  father,  subsequent  stay  bond 
■on  appeal  from  modifying  order  was  ineffectual;  Maloney  v.  King.  26 
Mont.  489,  pending  appeal  from  injunction  pendente  lite  restraining  de- 
fendants from  entering  or  mining  in  part  of  claim  of  which  they  were 
in  poftses.sion,  supreme  court  will  not  suspend  injunction. 

Contempt. — Proceedings  are  criminal  and  to  be  construed  in  favor 
of  respondent,  p.  112. 

Cited  in  Overend  v.  Superior  Court,  131  Cal.  286,  noted  under  People 
v.  Turner,  1  Cal.  155;  State  v.  District  Court,  24  Mont.  35,  noted  under 
Ex  parte  HolHs,  59  Cal.  408. 

Contempt. — Review  on  Certiorari  extends  to  evidence  in  order  to  de- 
termine jurisdictional  fact,  p.  112. 

To  same  effect  in  McClatchy  v.  Superior  Court,  119  Cal.  418,  annull- 
ing order  of  conviction  thereof  under  facts  stated;  Younger  v.  Superior 
-Court,  136  Cal.  687,  annulling  thereon  an  order  striking  out  party's 
pleading  for  alleged  contempt;  Rogers  v.  Superior  Court,  145  Cal.  92, 
order  oi  superior  court  requiring  petitioner  to  answer  questions  before 
grand  jury  in  relation  to  matter  which  grand  jury  had  disposed  of,  is 
void,  and  cannot  be  made  basis  of  contempt  order  for  its  disobedience. 

Ill  Cal.  118-121.    BARFIELD  v.  SOUTH  SIDE  IRR.  CO. 

Appeal.— Errors  of  Law  need  not  be  specified  in  bill  of  exceptions,  p. 
119. 
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Cited  in  Harper  v.  Gordon,  128  Cal.  491,  as  to  order  granting  non- 
suit. 

Ill  Cal.   122-128.    CALIFORNIA  ETC.  CO.  v.  PAULY. 

Description. — Parol  Evidence  is  admissible  to  identify  property  as 
that  described  in  mortgage,  p.  127. 

To  same  effect  in  Higgins  v.  Higgins,  121  Cal.  489;  66  Am.  St.  Rep. 
58,  holding  description  in  articles  of  separation  sufficient. 

Ill  Cal.  129-133.     CARLSON  y.  BURT. 

Election  Contest  is  purely  statutory,  p.  132. 

Cited  in  Powers  v.  Hitchcock,  129  Cal.  327,  noted  under  Austin  v. 
Dick,  100  QaL  201. 

Election  Returns  defined,  p.  131. 

Cited  in  People  v.  Stewart,  132  Cal.  284,  discussing  right  to  proceed 
with  canvass. 

Ill  Cal.  133-138.    CALIFORNIA  SAV.  ft  L.  SOCIETY  v.  HARRIS. 

Corporation  may  Foreclose  mortgage  to  it,  although  articles  not  filed 
in  county,  when  objection  not  pleaded  in  abatement,  p.  136. 

To  same  effect  in  Savings  etc.  Society  v.  McKoon,  120  Cal.  180,  hold- 
ing no  filing  necessary  as  prerequisite  to  foreclosure  suit;  Ward  Land 
etc.  Co.  V.  Mapes,  147  Cal.  752,  753,  where  plaintiff  in  action  for  conver- 
sion was  foreign  corporation  which  had  not  prior  to  commencement  of 
suit  filed  articles  of  incorporation  with  secretary  of  ertate,  it  is  not 
precluded  from  maintaining  action  where  it  complied  with  such  condi- 
tion piior  to  filing  amended  complaint. 

Plea  of  Pending  Suit  is  Ineffective  unless  former  suit  is  pending  at 
time  plea  is  filed,  p.  137. 

Approved  in  dissenting  opinion  in  Cook  v.  Ceas,  143  Cal.  235,  major- 
ity holding  before  expiration  of  time  for  appeal  from  order  settling 
^ardian's  account,  action  on  guardian's  bond  is  ineffectual. 

Ill  Cal.  144-154.    PEOPLE  v.  VAN  EWAN. 

Instructions  on  Facts. — Instructions  as  to  credibility  of  witness  criti- 
cised, p.  149. 

To  same  effect  in  People  v.  Ellenwood,  119  Cal.  171,  but  sustaining  in- 
struction under  rule  in  34  Cal.  191.  Cited  in  People  v.  Amaya,  134  Cal. 
540,  and  People  v.  Dobbins,  138  Cal.  698,  but  sustaining  instructions; 
People  V.  Boren,  139  Cal.  215,  sustaining  instruction  as  to  defendant's 
credibility;  People  v.  Tibbs,  143  Cal.  103,  cautionary  instruction  as  to 
oral  admissions  of  defendant  are  not  ground  for  reversal;  People  v. 
Wells,  146  Cal.  142,  upholding  instruction  cautioning  jury  as  to  testi- 
mony of  defendant;  Rhea  v.  United  States,  6  Okla.  270. 
Notes  Cal.  Rep.— 295. 
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111  Cal.  164  168.    BARRETT  v.  SUPERIOR  COURT.    S.  C.  see  ESTATE 
OF  BYRNE,  122  Cal.  285. 

Ill  Cal.  159-165.    POPE  v.  ARMSBT  CO. 

Agency. — Ratification  may  be  implied  from  failure  to  inquire  inta 
circumstances  of  assumed  agency  after  notice  thereof,  p.  164. 

To  same  effect  in  Wilder  v.  Beede,  119  Cal.  650,  sustaining  finding  of 
ratification,  under  facts  stated. 

Ill  Cal.  166-180.    DE  LANY  v.  KNAPP. 

Where  Patentee  of  Homestead  Claim  Conveys  Interest  and  subse- 
((uently  acquires  title  by  deed  from  transferee,  homestead  exemption, 
is  devested,  p.  169. 

Distinguished  in  Van  Doren  v.  Miller,  14  S.  Dak.  269,  person  making 
homestead  entry  having  conveyed  interest  in  land  to  wife,  and  it  hav- 
ing subsequently  come  to  him  through  succession  to  her  estate,  before 
issuance  of  patent,  it  is  not  liable  for  his  debts  contracted  while  she- 
owned  it. 

General  Citation.— Flanagan  v.  Forsythe,  6  Okla.  239. 

Ill  Cal.  180-189.    WILLIAMS  v.  ASHE. 

Sale  by  Pledgee  in  possession  will  transfer  his  rights  to  purchaser 
with  knowledge,  p.  184. 

Cited  in  Brittan  v.  Oakland  Bank,  124  Cal.  287,  288,  71  Am.  St.  Rep. 
62-64,  holding  purchaser  from  pledgee  of  indorsed  stock,  under  invalid 
sale,  substituted  as  to  pledgee's  rights. 

Replevin. — Complaint  must  show  ownership  and  right  to  possession 
at  date  of  commencement  of  action,  p.  188. 

To  same  effect  in  Holly  v.  Heiskell,  112  Cal.  176,  (cited  in  Lettelier 
V.  Mann,  79  Fed.  Rep.  82) ;  Truman  v.  Young,  121  Cal.  491,  and  Irish 
V.  Sunderhaus,  122  Cal.  310,  cited  under  Affierbach  v.  McGovem,  7& 
Cal.  268.  Cited  in  Yule  v.  Bishop,  133  Cal.  581,  applying  ruling  to  al- 
legation of  time  of  ownership  of  corporate  stock;  Anderson  v.  Bank  of 
lessen  Co.,  140  Cal.  699,  upholding  sufficiency  of  complaint  in  action  to 
set  aside  judgment  as  against  general  demurrer,  notwithstanding  re- 
dundancy. 

Leinor  loses  lien  by  refusal  to  deliver  the  property,  and  asserting  na 
lien,  p.  185. 

Cited  in  Chase  v.  Putnam,  117  CaL  369,  as  to  distrainor's  lien  on 
animals  taken  danmge  feasant,  but  distinguishing,  as  in  main  case, 
rights  of  lienor  under  contract;  Summerville  v.  Stockton  etc.  Co.,  142 
Cal.  541,  in  claim  and  delivery  for  crop  by  execution  purchaser  against 
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mortgagee,  denial  of  ownership  or  right  of  possession  of  purchaser  or 
of  defendant's  wrongful  taking  or  withholding  of  possession  is  not  aver- 
ment of  absolute  ownership  so  as  to  waive  mortgage  lien. 

Miscellaneous. — ^Summerville  v.  Stockton  etc.  Co.,  142  Cal.  543,  re- 
moval of  wheat  from  land  where  grown  for  better  protection  of  mort- 
gagee does  not  impair  lien. 

Ill  Cal.  19M9S.    COOPER  v.  WILDER,  52  Am.  St.  Rep.  163. 

Public  Lands. — Patent. — Heirs  of  deceased  claimant  do  not  take  by 
inheritance,  p.   197. 

Cited  in  Wittenbrock  v.  Wheadon,  128  Cal.  153,  79  Am.  St.  Rep.  35 
(and  note,  page  36),  holding  portions  of  heirs  not  determined  by  laws 
of  succession;  Aspen  v.  Barry,  13  S.  Dak.  223,  applying  rule  to  timber 
culture  claim;  M'Cune  v.  Essig.  118  Fed.  281,  patent  to  widow  of  home- 
stead upon  her  making  final  proof  conveys  land  to  her  absolutely,  and 
no  inheritable  interest  passes  to  husband's  children. 

Ill  Cal.  198-205.    STANFORD  v.  SAN  FRANCISCO. 

Municipal  Corporation  is  liable  for  injuries  to  property  owners  on 
grade  from  accumulation  of  surface  water  during  paving  work,  p.  202. 

Cited  in  Lampe  v.  San  Francisco,  124  Cal.  548,  but  holding  rule  inap- 
plicable to  damages  to  property  below  the  grade;  Cloverdale  v.  Smith,. 
128  Cal.  233,  noted  under  Conniff  v.  San  Francisco,  87  Cal.  46. 

Ill  Cal.  206-221.    HAMMOND  v.  CAILLEAUD.    52  Am.  St.  Rep.  167. 

Partition. — ^Interlocutory  Decree  is  final  as  to  matters  adjudicated, 
p.  214. 

Cited  in  Holt  v.  Holt,  131  Cal.  611,  holding  sufficiency  of  complaint 
reviewable  on  appeal  from  such  decree  only;  Dunn  v.  Dunn.  1.S7  ('al.  56, 
57,  59,  citing  main  case  also  in  affirmance  of  right  of  purchaser  to  ap- 
peal from  order  denying  confirmation,  and  as  to  his  liability  in  case  of 
his  refusal  to  complete  the  purchase;  Dakota  etc.  Co.  v.  Sullivan,  9* 
N.  Dak.  306,  holding  order  confirming  execution  sale  appealable  under 
local  statutes. 

Judicial  Sales. — Purchaser  is  bound  by  principle  of  caveat  emptor,  p^ 
218. 

See  note  to  Pinkston  v.  Harrell,  71  Am.  St.  Rep.  246;  Hammond  v^ 
Chamberlain  Banking  House,  76  Am.  St.  Rep.  107. 

Ill  Cal.  221-232.    SOUTHERN  PAC.  R.  R.  CO.  v.  SOUTHERN  CAL.  RY. 
CO. 

Eminent  Domain. — ^Cited  in  Santa  Rosa  v.  Fountain  Water  Co.,  1381 
Cal.  681^  as  instance  where  such  proceedings  were  called  an  "action^* 
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Same. — ^Railroad  Company  may  condemn  part  of  right  of  way  of  an- 
other, but  only  for  more  necessary  public  use,  p.  223. 

Cited  in  Eureka  etc.  Co.  v.  California  etc.  Co.,  109  Fed.  512,  denying 
right  of  one  company  that  has  sued  to  condemn,  to  enjoin  another  com- 
pany from  prosecuting  similar  suit;  U.  P.  R.  R.  v.  Colo.  etc.  Co.,  30 
Colo.  144,  telegraph  company  may  condemn  right  of  way  for  its  lines 
oyer  railroad  right  of  way,  though  another  telegraph  line  is  already  in 
existence  along  railroad;  Postal  Tel.  Cable  Co.  v.  O.  S.  L.  Ry.,  23  Utah, 
484,  486,  condemning  part  of  railroad  right  of  way  for  line  of  telegraph 
company. 

Ill  Cal.  233-237.    RUDOLPH  ▼.  SAUNDERS. 

Attachment — Statute  must  be  strictly  followed,  p.  235. 

Cited  in  Beltaire  v.  Rosenberg,  129  Cal.  168,  noted  under  Gow  ▼.  Mar^ 
shall,  90  Cal.  567. 

Ill  Cal.  237-242.    KILBURN  v.  LAW. 

Removal  of  OflScera. — Proceedings  under  section  772,  Penal  Oode,  are 
criminal  in  nature,  p.  239. 

To  same  effect  in  concurring  opinion  in  Fitch  v.  Board,  122  Cal.  293, 
discussing  constitutionality  of  Stats.  1881,  p.  54. 

Ill  Cal.  242-261.     PEOPLE  v.  THOMPSON.    S.  C,  115  Cal.  161,  168. 

Train  Wrecking. — Statute  (Penal  Code,  section  218)  construed,  and 
purposes  stated,  p.  244. 

Cited  in  People  v.  Lovren,  119  Cal.  90,  sustaining  information  anl 
conviction.  Cited  in  People  v.  O'Brien,  130  Cal.  3,  applying  rule  to  in- 
formation for  rape  by  use  of  narcotics. 

Information  for  Train  Wrecking  held  not  bad  for  duplicity,  p.  247. 
Cited  in  People  v.  Cuff,  122  Cal.  694,  ruling  similarly  as  to  informa- 
tion for  attempt  to  poison. 

Ill  Cal.  261-269.    HUNTER  v.  HUNTER;  52  Am.  St.  Rep.  180.    S.  C. 
133  Cal.  604. 

Evidence. — ^Witness  is  not  conclusively  estopped  by  affidavits  in  an- 
other case,  but  may  explain  them,  p.  266. 

Cited  in  Goldwater  v.  Bumside.  22  Wash.  218,  allowing  party  to  ex- 
plain discrepancies  between  original  and  amended  pleadings. 

Evidence. — ^Presumption  of  innocence  in  remarriage  will  prevail  over 
that  of  continuance  of  life  of  spouse,  p.  267. 

To  same  effect  in  People  v.  Strassman,  112  Cal.  687,  as  to  conflict 
between  those  of  innocence  and  of  continuance  of  holding  of  property. 
Cited  in  People   v.  O'Brien,   130  Cal.   7,  as  to  conflict  between   pre* 
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minrption  of  chastity  of  prosecutrix  in  rape  case,  and  that  of  defend- 
ant's innocence;  note  to  Harley  v.  Rash,  69  Am.  St.  Rep.  663;  Bicker- 
dike  y.  State,  144  Gal.  701,  presuming  original  owner  holding  coyote 
county  certificate  who  made  assignment  was  owner  thereof. 

Ill  Cal.  270-274.    ESTATE  OF  HATHAWAY. 

Probate  Appeal. — Order  dismissing  petition  for  probate  is  not  ap- 
pealable, p.  271. 

Cited  in  Estate  of  Winslow,  128  Cal.  312,  as  to  order  refusing  to  re- 
voke probate. 

Ill  Cal.  274-280.    PEOPLE  v.  BENDIT.    62  Am.  St.  Rep.  186. 

Forgery. — ^Writing  must  falsely  purport  to  be  that  of  another,  p. 
276.      . 

Cited  in  People  v.  Cole,  130  Cal.  16,  holding  defendant  not  guilty  when 
signing  check  himself,  though  also  indorsing  another's  name  thereon. 

Ill  Cal.  281-286.    ROGERS  y.  SCHULENBUR6. 

Joint  Demurrer  should  be  overruled  if  good  as  to  any  defendant  join- 
ing therein,  p.  284. 

To  same  effect  in  Boehmer  v.  Big  Rock  etc.  District,  117  Cal.  26,  dis- 
cussing order  on  joint  motion  for  new  trial;  Neumann  v.  Moretti,  146 
Cal.  28,  applying  rule  where  in  action  brought  jointly  by  lessee  and 
maker  of  note  and  mortgage  executed  as  security  for  performance  of 
lease,  plaintiffs  joined  in  general  demurrer  to  answer  setting  up  counter- 
claim against  lessee. 

Indorser  of  Non-negotiable  Note  is  a  guarantor,  p.  284. 

See  note  to  Cadwallader  v.  Hirshfield,  72  Am.  St.  Rep.  680-682. 

Ill  Cal.  286-301.    JOOST  v.  SULLIVAN. 

Mechanics'  Liens. — Contract  Price  is  prima  facie  evidence  of  value,  p. 
296. 

Cited  in  Bringham  v.  Knox,  127  Cal.  44,  noted  under  Jewell  v.  Mc- 
Kay, 82  Cal.  144. 

Same. — Memorandum  of  contract  need  not  be  signed,  p.  294. 
Cited  in  Blinn  L.  Co.  v.  Walker,  129  Cal.  66,  holding  memorandum  suf- 
ficient in  form. 

Same — Completion. — Trivial  imperfections  do  not  affect,  p.  292. 
Cited  in  Burleigh  etc.  Co.  v.  Merchants'  etc.  Co.,  13  Colo.  App.  466,  as 
to  slight  work  done  in  painting  cornice. 

Occupation  of  Building  Furnishes  Test  of  Completion  of  Work  as 
against  lien  claim  though  contract  void  for  want  of  record,  p.  292. 
Approved  in  Stimson  Co.  v.  Los  Angeles  Traction  Co.,  141  Cal.  32,  oc- 
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cupation  of  structure  under  void  contract  is  not  conclusive  evidence  of 
its  construction. 

Ill  Cal.  302-308.    CITY  AND  COUNTY  OF  SAN  FRANCISCO  v.  BROD- 
ERICK. 

Supervisors  cannot  limit  expenditures  of  election  commissioners  for 
necessary   disbursements,  p.  305. 

To  same  effect  in  People  v.  Black,  120  Cal.  554,  holding  clerk  not 
exempted  from  furnishing  transcripts  in  criminal  appeals  because  of 
insufficiency  of  appropriation  by  supervisors  therefor.  Cited  in  Stev- 
ens V.  Truman,  127  Cal.  158,  on  point  that  board  cannot  defeat  claims 
of  court  reporters  by  creating  an  inadequate  special  fund. 

Ill  Cal.  319-328.    WEAVER  v.  SAN  FRANCISCO.    S.  C.  146  Cal.  731. 

Municipal  Contracts. — ^Power  to  make  is  limited  by  charter  and  debts 
can  be  paid  only  out  of  revenues  for  current  year,  p.  322. 

To  same  effect  in  McBean  v.  Fresno,  112  Cal.  164,  53  Am.  St.  Rep. 
194;  Hi|Tgins  v.  Water  Co.,  118  Cal.  528,  et  seq.,  holding  that  judgment 
against  city  should  be  general  and  not  made  payable  out  of  any  partic- 
ular fund;  and  see  on  kist  point  Buck  v.  Eureka,  119  Oal.  45,  46; 
Montague  v.  English,  119  Cal.  228,  holding  validity  of  contract  not  af- 
fected, but  only  remedy  thereunder.  Cited  in  Higgins  v.  San  Diego, 
131  Cal.  298,  307,  309-311,  discussing  right  of  water  company  to  recover 
reasonable  value  of  water  furnished,  and  creation  of  special  funds  as 
restricting  right  of  creditors;  Fresno  etc.  Co.  v.  McKenzie,  135  Cal.  500, 
501,  but  modifying  main  case  as  to  form  of  judgment  against  city,  and 
holding  improper  a  provision  as  to  fund  to  be  affected;  Doland  v.  Clark, 
143  Cal.  180,  upholding  contract  for  fire  alarm  system  for  five  years 
at  fixed  monthly  rental;  Huddleston  v.  Commissioners,  8  Okla.  618. 

Ill  Cal.  328-342.  MCCARTHY  v.  MOUNT  TECARTE  ETC.  CO. 

Interpretation  of  Contract. — Usage  and  relation  of  parties  are  to  be 
considered  in,  p.  338. 

Cited  in  Hewitt  v.  San  Jacinto  Co.  etc.  Dist.,  124  Cal.  190,  construing 
contract  for  supply  of  water. 

Limitation. — "Written  Instrument"  does  not  include  corporate  reso- 
lution of  appointment  when  all  details  thereof  not  stated,  p.  340. 

To  same  effect  in  Thomas  v.  Pacific  Beach  Co.,  115  Oal.  140,  as  to 
action  to  recover  back  installments  of  purchase  price;  Todd  y.  Board, 
122  Cal.  107,  as  to  resolution  adopting  certain  plans. 

Statute  of  Limitations.— "Written  Instrument."— Action  by  director 
of  corporation  is  not  "founded"  upon  corporate  resolution  appointing 
him  superintendent,  p.  341. 

Cited  in  Patterson  v.  Doe,  130  Cal.  337,  and  Meherin  v.  Saunders,  181 
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Cal.  703,  noted  under  Chipman  v.  Morrill,  20  Cal.  130;  dissenting  opin- 
ion in  Washer  v.  Independent  M.  etc.  Co.,  142  Cal.  711,  majority  hold- 
ing where  mine  owners  agreed  with  third  party  that  he  should  make  ad- 
vances for  development  in  consideration  of  interest  in  mine,  and  they 
agreed  that  if  mine  were  sold  all  advances  should  be  repaid,  corporation 
purchasing  and  agreeing  by  resolution  to  repay  advances  is  liable  U 
such  third  party  therefor. 

Corporation  Director  is  not  entitled  to  compensation  for  services  ren- 
dered it  without  a  contract  therefor,  p.  336. 

Qited  in  Bassett  v.  Fairchild,  132  Cal.  646  (but  cf.  page  652),  but  hold- 
ing director  entitled  under  implied  contract  as  to  performance  of 
onerous  services  not  pertainidg  to  his  office. 

General  Citation. — McLaughlin  v.  Gregor,  20  UtAh,  263. 

Ill  Cal.  347-350.    BUCKMAN  v.  LAITDERS. 

Street  Assessments. — ^Appeal  is  unnecessary  only  when  assessment 
void  on  face,  p.  349. 

To  same  effect  in  Kenny  v.  Kelly.  113  Cal.  366,  but  holding  it  thus 
Toid  because  double.  Cited  in  De  Haven  v.  Berendes,  136  Cal.  181, 
holding  appeal  unnecessary  as  to  void  contract;  Flanchard  v.  Ladd,  135 
Cal.  215,  noted  under  Dyer  v.  Parrott,  60  Cal.  665. 

Omission  from  Assessment  of  Lot  fronting  on  street  upon  which 
work  was  done  does  not  render  assessment  void  upon  its  face,  p.  350. 

Approved  in  O'Dea  v.  Mitchell,  144  Cal.  378,  upholding  assessment 
making  expense  chargeable  on  a  district  which  included  only  lots  front- 
ing on  street. 

Ill  Cal.  368-373.    MARSH  v.  SUPERVISORS. 

Primary  Election  Law  is  a  general  law  and  must  have  a  uniform 
operation,  p.  371. 

To  same  effect  in  Spier  v.  Baker,  120  Cal.  375,  on  point  that  such 
election  is  an  election  referred  to  in  the  constitution.  Cited  in  Pratt 
T.  Browne,  135  Cal.  651,  applying  principle  to  and  holding  void  an  act 
fixing  salaries  of  official  reporter  in  one  county. 

Ill  Cal.  373-378.    HEARNE  v.  DE  YOUNG. 

Admission  by  Attorney  at  trial  renders  proof  unnecessary,  p.  377. 

Cited  in  Quierolo  v.  Quierolo,  129  Cal.  689,  as  to  admission  of  client's 
inchastity,  in  application  for  custody  of  children. 

Change  of  Venue  will  be  denied  on  motion  of  nonresident  defendant 
when  a  codefendant  is  resident  of  county  of  suit,  p.  376. 
Cited  in  Greenleaf  v.  Jacks,  133  Cal.  507,  and  S.  C,  135  Cal.  156,  hold* 
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ing  motion  properly  denied;  Quint  v.  Dimond,  135  Cal.  574,  575,  apply- 
ing rule  as  to  motion  concurred  in  by  all  defendants  and  holding  burden 
on  defendants  to  prove  nonresidence ;  and  on  last  point  see  County  of 
Modoc  y.  Madden,  136  Cal.  138. 

Ill  Cal.  378381.    SINSHEIMER  v.  WHITELY;  52  Am.  St.  Rep.   192. 

Warehonse  Receipts,  sufficient  to  effect  delivery  of  goods  by  their 
own  transfer,  can  be  issued  only  by  warehousemen,  p.  380. 

To  same  effect  in  Franklin  etc.  Bank  v.  Whitehead,  149  Ind.  571.  576, 
63  Am.  St.  Rep.  310,  313  (and  note,  320),  construing  local  statutes  as 
to  private  and  public  warehouses. 

Attachment  of  Personal  Property. — ^Putting  keeper  in  charge  is  suf* 
ficient,  p.  381. 
See  note  to  Meyer  v.  Missouri  Glass  Co.,  87  Am.  St.  Rep.  928. 

Ill  Cal  381-386.    PEOPLE  v.  WEBSTER. 

Assault  to  Rape. — ^Instruction  is  erroneous  that  assumes  that  prose- 
cutrix was  below  age  of  consent,  although  her  etstimony  thereon  was 
uncontradicted,  p.  384. 

Cited,  but  held  inapplicable  in  People  v.  Worthington,  115  Cal.  246, 
discussing  instruction  in  self-defense  in  homicide  case.  Cited  in  State 
V.  Lightfoot,  107  Iowa,  362,  applying  principle  to  instruction  that  a 
certain  fact  was  established,  althoug^h  evidence  was  uncontradicted; 
&tate  V.  Barry,  UN.  Dak.  449,  construing  instruction  on  malice,  in 
prosecution  for  murder  as  expressing  judge's  views  as  to  weight  and 
effect  of  evidence. 

Ill  Cal.  386  400.    KIMBALL  v.  RICHARDSON-KIMBALL  CO. 

Intervention. — ^Attaching  Creditor  may  intervene  to  defeat  claim  of 
prior  attaching  creditor,  p.  393. 

Cited  in  McEldowney  v.  Madden,  124  Cal.  109,  noted  under  Davis  v. 
Eppinger,  18  Cal.  378. 

Attachment. — Custodia  Legis  applies  only  to  property  lawfully  taken, 
p.  394. 

Cated  in  Coffee  v.  Haynes,  124  Cal.  566,  71  Am.  St.  Rep.  103,  noted 
under  Hathaway  v.  Brady,  26  Cal.  581. 

Defective  Allegations  in  complaint  are  cured  by  verdict,  p.  397. 
Approved  in  Cutting  Fruit  etc.  Co.  v.  Canty,  141  Cal.  695,  applying 
rule  in  action  for  breach  of  contract  of  sale  of  fruit. 

Ill  Cal.  401-400.    EAMES  v.  HAVER. 
Exchange. — Agreement  to   exchange  certain  shares  of  stock  is  not 
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violated  by  their  pledge  before  day  fixed  for  exchange,  when  others 
procurable,  p.  408. 

To  same  efifect  in  Sohultz  t.  O'Rourke,  18  Mont.  431,  holding  contract 
of  sale  of  stock  not  repudiated  by  such  prior  transfer  of  part  of  then 
holdings. 

Ill  Cal.  416-419.    DEACON  ▼.  BL0D6ET. 

Contract. — Stipulations  in  are  not  construed  as  conditions  precedent,, 
unless  such  construction  is  made  necessary  in  its  terms,  p.  418. 

To  same  effect  in  Bank  v.  Duncan,  117  Cal.  415,  citing  main  case  in 
illustration;  Antonelle  v.  Lumber  Co.,  140  Cal.  316,  stipulation  in  con- 
tract for  payment  of  money  to  plaintiff  by  defendant,  that  plaintiff 
shall  obtain  consent  of  plaintifTs  divorced  husband,  who  refused  to  give 
his  consent,  is  a  covenant  and  not  condition  precedent.  See  note,  70 
Am.  St.  Rep.  832. 

Ill  Cal.  419-424.    ATKINSON  v.  LORBEER. 

Elections. — Irregularities  of  election  board  are  not  ground  of  contest 
when  not  done  in  bad  faith,  p.  421. 

To  same  effect  in  Packwood  v.  Browneil,  121  Cal.  481,  as  to  delay 
in  opening  polls.  Cited  in  People  v.  Prewett,  124  Cal.  12,  noted  under 
Whipley,  v.  McKune,  12  Cal.  362;  People  v.  Lodi  etc.  Dist.,  124  Cal.  . 
703,  noted  under  Sprague  v.  Norway,  31  Cal.  174;  Kenworthy  v.  Mast, 
141  Cal.  271,  precinct  vote  not  invalidated  by  delay  in  opening  polU 
where  only  one  voter  failed  of  voting  by  reason  of  delay  and  his  vote 
could  not  have  changed  result. 

Ill  Cal.  428-432.    BARNHART  v.  EDWARDS.    S.  C.  128  Cal.  573. 

Service  of  Notice  of  Appeal  should  be  made  on  codefendant,  who 
would  be  injuriously  affected  by  reversal,  p.  431. 

To  same  effect  in  Vincent  v.  Collins,  122  Cal.  390,  dismissing  appeal 
for  want  of  such  service.  Cited  in  Bair  v.  Watkins,  130  Cal.  641,  noted 
under  Harper  v.  Hildreth,  99  Cal.  205. 

Ill  Cal.  432-435.  IN  RE  ESTATE  OF  GRABER. 

Executor.— Removal  of  is  within  discretion  of  court,  p.  434. 

Cited  in  Estate  of  Barnes,  36  Or.  282,  holding  no  abuse  of  discretion^ 
shown. 

Ill  Cal.  435-440.    MATTHEWS  ▼.  CHABOYA. 

Insolvency. — ^Transfer  out  of  ordinary  cause  of  business  and  in  viola- 
tion of  section  65  of  act  is  void,  irrespective  of  actual  fraud,  p.  440. 

Cited  in  Reigo  v.  Foster,   125  Cal.  182,  holding  finding  aa  to  actual 
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fraud  immaterial;  Ballon  v.  Andrews  etc.  Co,.  12S  Cal.  564,  holding 
transfer  void  under  facts  stated;  In  re  Strock,  128  Cal.  659,  but  holding 
.actual  fraud  involved  when  charge  is  of  transfer  to  defraud  creditors. 

Ill  Cal.  441-453.     ESTATE  OF  COUSINS. 

Guardian  is  Liable,  for  commingling  estate  funds,  to  compound  inter- 
est, but  only  at  legal  rate,  when  he  has  earned  no  higher  rate,  p.  445. 

To  same  effect  in  In  re  Clary,  112  Cal.  295,  applying  rule  to  adminis- 
trator; Matter  of  Bane,  120  Cal.  536,  65  Am.  St.  Rep.  199,  holding 
guardian  Uable  for  such  commingling;  but  see  Estate  of  Curtis,  121 
Cal.  472,  when  no  loss  shown.  Cited  in  Bemmerly  v.  Woodward,  124 
Cal.  573,  charging  compound  interest  against  executor  who  was  also 
■LTUBiee;  Guardianship  of  Dow,  133  Cal.  450,  noted  under  Estate  of 
Stott,  52  Oal.  403;  Gassell  v.  Gassell,  147  Cal.  513,  upholding  allowance 
of  seven  per  cent  compound  interest  against  guardian  and  disallowance 
of  deduction  for  services  rendered  by  guardian;  Scheib  v.  Thompson, 
23  Utah,  568,  where  guardian  without  authority  of  court  bought  land 
with  ward's  money  and  before  ward's  majority  property  depreciated, 
guardian  chargeable  with  compound  interest  at  commercial  rate. 

Ill  Cal.  453-456.    PEOPLE  v.  KNUTTE. 

Order  Granting  New  Trial  will  be  reversed  only  for  abuse  of  dis- 
cretion, p.  465. 

To  same  effect  in  People  v.  Chew  Wing  Gow,  120  Cal.  299,  affirming 
'Order  in  homicide  case.  Cited  in  People  v.  Tapia,  131  Cal.  650,  and 
Ulman  v.  Clark,  100  Fed.  196,  staging  principles  on  which  ruling  should 
proceed;  Series  v.  Series,  35  Or.  295,  reversing  order  denying  motion. 

Ill  Cal.  457-460.    PATERSON  v.  SCHMIDT. 

Notice  to  Estate  Creditoia. — Period  of  publication  by  administrator 
is  not  conclusive  on  creditors  as  to  value  of  estate,  p.  458. 

Cited  in  Tynan  v.  Kerns,  119  Cal.  449,  but  holding  point  not  neces- 
sary for  determination  thereof. 

Ill  Cal.  460-470.    PEOPLE  v.  CRAIG. 

Homicide. — ^Evidence  of  another  crime  is  admissible  when  tending 
to  prove  charge  for  which  trial  had,  p.  468. 

To  same  effect  in  People  v.  Ebanks,  117  Cal.  664,  and  People  v.  Wil- 
son, 117  Cal.  692,  cited  under  People  v.  Walters,  98  Cal.  138.  People 
V.  Suesser,  142  Cal.  364,  where  deceased  was  sheriff  who  was  shot  be- 
cause he  sought  to  interfere  with  threatened  murder  of  others  who 
had  procured  his  arrest,  threats  as  to  these  murders  is  admissible. 

Witness— Child.— Decision  of  trial  judge  as  to  competency  is  con* 
■elusive,  p.  469. 
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To  same  effect  in  People  v.  Baldwin,  117  Cal.  250,  further  holding  re- 
-examination  of  witness  unnecesasry.  when  held  competent  on  formef 
trial.  Cited  in  People  v.  Swist,  136  Cal.  522.  523,  and  State  v.  Blythe, 
"20  Utah,  380,  admitting  evidence  of  children  six  years  old;  People  v. 
Stouter,  142  Cal.  151,  applying  rule  in  prosecution  for  attempt  to  com- 
mit lewd  and  lascivious  act. 

Where  One  Shoots  at  One  Pers'^n  with  Intent  to  Murder  and  killa 
another  instead,  killing  is  murder,  p.  470. 

Approved  in  People  v.  Suesser,  142  Cal.  367,  where  deceased  was  killed 
in  comifJssion  of  deliberate  attempt  to  murder  third  person,  though 
-without  malice  against  deceased,  it  is  murder  in  first  degree. 

Ill  Cal.  471-473.     HIBERNIA  S.  &  L.  SOC.  ▼.  WACKENREUDER. 

Interest. — ^Agreement  held  to  modify  rate  agreed  on  but  not  pro- 
Tision  as  to  compounding,  p.  472. 

Distinguished  in  Alrey  v.  Schellenberg,  125  Mich.  44,  holding  rate  and 
time  of  computation  changed  under  facts  stated. 

Ill  Cal.  473-482.    CHARNUCK-HIGUERRA;  52  Am.  St.  Rep.  196. 

Riparian  Owner  can  take  water  in  any  reasonable  manner,  p.   476. 

To  same  effect  in  San  Luis  etc.  Co.  v.  Estrada.  117  Cal.  183,  on  point 
that  owner  may  take  at  any  point  he  pleases.  Cited  in  Coleman  v. 
Le  Franc,  137  Cal.  216,  holding  construction  of  dam  not  encroachment 
on  rights  of  other  owner,  under  facts  stated;  Miller  &  Lux  v.  Richey, 
127  Fed.  684,  bill  to  restrain  diversion  of  water  claimed  to  have  been 
previously  appropriated  not  demurrable  for  failure  to  allege  particular 
point  of  diversion  or  means  and  methods  used;  Walsh  v.  Wallace,  26 
Nev.  327,  there  is  not  an  appropriation  of  water  by  settling  on  land 
on  river  and  having  it  surveyed  and  making  its  boundaries,  or  by  cul- 
tivating wild  grass  produced  by  overflow,  or  by  grazing  the  land:  Jones 
T.  Conn,  39  Or.  45,  where  defendant's  use  of  water  for  irrigating  ripar- 
ian land  was  not  sufficient  to  materially  injure  lower  riparian  owners, 
fact  that  part  of  land  irrigated  by  defendant  could  not  be  irrigated  by 
ditches  situated  entirely  on  his  own  land  is  not  ground  for  restraining 
use  for  irrigation. 

Riparian  Rights — Parties. — All  that  have  interest  in  water  of  stream 
should  be  joined  in  order  to  obtain  complete  adjustment  of  respective 
rights,  p.  481. 

Cited  in  Brown  v.  Farmers'  etc.  Co.,  26  Colo.  73,  as  to  joinder  of  cor- 
poration and  its  stockholders   claiming  additional   right. 

One  Riparian  Owner  cannot  be  Deprived  of  his  proportion  of  water 
merely  because  his  land  cannot  be  irrigated  by  gravity,  p.  480. 

Approved  in  California  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  742, 
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one  owner  cannot  lawfully  go  above  lands  of  an  upper  appropriator 
and  take  water  from  the  stream  for  use  on  his  own  lands. 

Ill  Cal.  484-488.    BEATON  v.  REID. 

Levy  of  Execution  does  not  create  nor  extend  judgment  lien,  p.  486. 

To  same  effect  in  Lehnhardt  v.  Jennings,  110  Oal.  196,  holding  such 
levy  unnecessary  on  property  already  under  attachment;  Lean  v.  Giv- 
ens,  146  Cal.  743,  levy  of  execution  on  homestead  as  land  creates  lien 
thereupon  conditionally,  to  the  extent  of  any  excess  in  value  over 
homestead  exemption  which  by  proper  proceedings  may  be  determined 
to  exist,  which  lien  becomes  absolute  when  excess  determined. 

Homestead  can  be  affected  only  as  provided  by  statute,  p.  487., 
Cited  in  Freiermuth  v.  Steigleman,  130  Cal.  393,  as  to  conveyance* 
and  abandonment. 

Homestead  is  Exempt  from  judgment  liens,  p.  487. 

To  same  effect  in  Simonson  v.  Burr,  121  Cal.  587,  holding  intentioa 
in  creation  of  homestead  immaterial. 

Approved  in  Gray  v.  Bninnold,  140  Cal.  621,  where  portion  of  money 
given  by  one  of  bankrupt  partners  to  wife  was  applied  toward  payment 
of  mortgage  upon  his  homestead,  trustee  in  bankruptcy  cannot  enforce 
lien  upon  homestead  for  amount  so  applied. 

Ill   Cal.  488-503.    PETALUMA  ETC.  BANK   v.  SUPERIOR   COURT.. 
See  White  v.  Wise,  134  Cal.  614. 

Divorce  Suit. — Receiver  can  be  appointed  only  in  instances  specified 
in  statute,  p.  495. 

To  same  effect  in  Murray  v.  Murray,  115  Cal.  274,  56  Am.  St.  Rep. 
101,  sustaining  appointment  in  action  for  maintenance  by  deserted 
wife.  Cited  in  Huellmantel  v.  Huellmantel,  124  Cal.  589,  sustaining 
appointment  under  facts  stated. 

Receiver. — ^Action  against  should  be  permitted  to  prevent  loss  of 
rights,  p.  497. 

To  same  effect  in  Savingc  etc.  Co.  v.  Irrigation  Co.,  89  Fed.  Rep.  37  ► 
See  notes  to  American  etc.  Bank  v.  McGettigan,  71  Am.  St.  Rep.  358- 
368;   Malott  v.  Shimer,  74  Am.  St.  Rep.  292. 

Ill  Cal.  503-513.    YOCK  v.  HOME  MUTUAL  INS.  CO. 

Insurance  Contract  is  to  be  construed  according  to  intent  of  parti es,. 
p.  508. 

Cited  in  Schroeder  v.  Imperial  Ins.  Co.,  132  Cal.  19,  84  Am.  St.  Rep. 
18.  as  to  provisions  for  avoidance  of  policy. 

Insurance  of  Stock  of  Merchandise  as  usually  kept  in  store  will  not 
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be  held  avoided  by  keeping  gasoline  in  store,  when  shown  to  be  part  of 
customary  stock,  p.  509. 

Cited  in  Vandervolgen  y.  Manchester  etc.  Co.  123  Mich.  294,  but  rul- 
ing aliter  as  to  kerosene  under  facts  stated;  Ackley  v.  Phenix  etc.  Co., 
25  Mont.  279,  280,  permitting  keeping  of  gasoline,  benzine  or  ether  in 
-drug  store. 

Ill  Cal.  514-516.    STORKS  ▼.  STORKE.    S.  C,  116  Cal.  52,  55.   132 
Cal.  350. 

Appeal. — Vacation  of  Judgment  by  trial  court  will  be  presumed  prop- 
erly made  when  no  appeal  is  taken,  p.  516. 

Cited  in  Butler  v.  Soule,  124  Cal.  73,  when  order  of  vacation  was  col- 
laterally attacked  on  motion  to  vacate  second  judgment. 

Ill   CaL   516-519.     DUNCANSON  v.   WALTON. 

Evidence  of  violation  of  contract  by  vendors,  p.  518. 

Approved  in  McDonald  v.  Pacific  Debenture  Co.,  146  Cal.  671,  where 
by  terms  of  contract  money  was  to  be  paid  monthly  for  five  years  by 
plaintiff  and  each  of  his  assignors  in  consideration  of  which  defendant 
waa  to  pay  certain  coupons  yielding  increased  sum  according  to  table 
of  payment,  and  after  certain  monthly  payments  defendant  refused  to 
receive  further  payments  tendered,  payors  could  rescind  contract  and  re- 
cover money  paid  thereon. 

Ill  Cal.  519-523.    HIBERNIA  ETC.  SOCIETY  v.   LEWIS.    S.  C.   117 
Cal.  at  579. 

Notice  of  Appeal. — Service  may  be  waived,  and  such  waiver  is  good 
as  against  another  respondent,  p.  522. 

To  same  effect  in  Belleville  etc.  Works  v.  Samuelson,  16  Utah,  121, 
holding  service  waived  by  voluntary  appearance. 

Notice  of  Appeal. — Service  is  ineffectual  when  made  on  party  not 
mentioned  therein,  p.  522. 

Cited  in  Estate  of  Nelson,  128  Cal.  244,  but  holding  that  notice  ad- 
dressed to  attorneys  for  such  party  is  sufficient;  Estate  of  Pendergast, 
143  CaL  138,  where  upon  appeal  by  state  from  decree  of  distribution, 
notice  of  appeal  was  addressed  only  to  heirs  who  had  petitioned  for 
decree  of  distribution,  appeal  will  be  dismissed  as  to  other  heirs  to  whom 
'  notice  was  not  addressed. 

Ill  Cal.  523-530.     O'CONNOR  ▼.  WITHERBY. 

Stockholder. — Corporate  Books  are  conclusive  when  stock  stands  in 
«iame  of  person  with  his  knowledge  and  consent,  p.  529. 

Cited  in  Abbott  v.  Jack,  136  Cal.  514,  note  under  Moore  v.  Boyd,  74 
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Cal.  174;  Welch  v.  Gillelen,  147  Cal.  576,  580,  whera  defendant  never 
subscribed  for  stock  but  took  it  as  pledge  and  it  was  transferred  to 
own  name  by  mistake  of  secretary,  and  defendant  demanded,  and  with 
reasonable  diligence,  secured  correction  of  error,  retention  of  stock 
pending  correction  is  not  ratification. 

Judgement  will  not  be  Reversed  for  direction  of  verdict  where  there 
is  no  conflicting  evidence,  p.  528. 

Approved  in  Wilson  v.  Alcatraz  Asphalt  Co.,  142  Cal.  189,  applying? 
rule  in  action  for  oil  furnished  under  contract;  Powley  v.  Swensen,  146- 
Cal.  479,  applying  rule  in  action  for  damages  for  wrongful  death. 

Ill  Cal.  631-639.    NATIONAL  ETC.  CO.  v.  STORY  ETC.  CO. 

Stockholder  is  Liable  for  unpaid  subscriptions,  notwithstanding  trans- 
fer to  another  to  avoid  liability,  p.  537. 

Cited  in  Welch  v.  Sargent,  127  Cal.  78,  holding  liability  not  affected 
by  such  transfer  when  corporation  is  insolvent;  People's  etc.  Bank  v. 
Rickard,  139  Cal.  289-294,  further  holding  liability  not  affected  by  ac- 
ceptance of  transferee  by  the  corporation  as  a  stockholder.  See  note 
67  Am.  St.  Rep.  81. 

Ill  Cal.  641-544.    HENSLEY  v.  SUPERIOR  COURT. 

Mandamus  will  Lie  to  compel  order  adjudicating  notice  to  creditor? 
when  sufficient  proof  thereof  has  been  presented,  p.  643. 

To  same  effect  in  dissenting  opinion  in  People  v.  Superior  Court,  11* 
Cal.  479,  main  opinion  denying  writ  to  compel  rendition  of  default 
judgment. 

Ill  Cal.  644-648.    PEOPLE  v.  CRAYCROFT. 

Statues. — Liberal  Construction  of  will  not  be  made  when  clearly  not 
intended,  p.  547. 

Cited  in  Russ  v.  Crichton,  117  Cal.  700.  holding  state  exempt  from 
statutes  as  to  delinquent  tax  sales;  Pool  v.  Simmons,  134  Cal.  624 
i^pplying  rule  to  construction  of  statutes  of  1893,  p.  268,  as  to  sale  of 
ferry  franchises;  Stockton  School  Dist.  v.  Wright,  134  Cal.  68,  con- 
struing statutes  as  to  school  funds. 

Street  Railroad  Franchises. — Statutes  construed,  p.  547. 

Cited  in  New  Orleans  etc.  Co.  v.  Watkins,  48  La.  Ann.  1660,  con*- 
struing  local  statutes  on  same  subject. 

Ill  Cal.  649-658.    SHAY  v.  CHICAGO  CLOCK  CO. 

Appeal. — ^Judgment  cannot  be  amended  pending  appeal  therefrom,  p^ 
662. 
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Cited  in  Vosburg  v.  Vosburg  137  Cal.  496,  noted  under  Livermore  v. 
Campbell,  62  Cal.  76. 

Ill  Cal.  569  566.    BIGELOW  ▼.  BALLERINO. 

Street. — ^Abutting  Owner  may  prevent  closing  of  street,  unless  com- 
pensation made,  p.  563. 

To  same  effect  in  Geurkink  y.  Petaluma,  112  Cal.  309,  and  Symons  v. 
San  Francisco,  115  Cal.  557,  cited  under  Eachus  v.  Railway  Co.,  103. 
Cal.  614.  Cited  in  Hornung  v.  McCarthy,  126  Cal.  20,  but  denying  right 
of  owner  to  defeat  action  for  street  assessment  on  ground  that  com- 
pensation had  not  been  made  him. 

Eminent  Domain. — Owner  may  waive  right  to  compensation,  p.  564. 
Cited  in  German  etc.  Soc.  v.  Ramish,  138  Cal.  128,  applying  rule  to- 
proceedings  under  change  of  grade  act. 

Ill   Cal.  567-571.    SUMMERLAND  v.  BICKNELL. 

Assessor— Poll  Tax. — Statute  allowing  assessors  of  all  counties  ex- 
cept Los  Angeles  percentage  on  poll  taxes  is  valid,  p.  569. 

Cited  in  In  re  Dodge  (dissenting  opinion),  135  Oil.  519,  discussing 
right  of  San  Francisco  assessor  to  retain  percentage  under  its  charter.. 

Ill  Cal.  571-580.     JACOB  v.  DAY. 

Mining  Rules  and  usages  may  be  shown  in  evidence  without  allega- 
tion thereof,  p.  676. 

Cited  in  Hewitt  v.  San  Jacinto  etc.  Co.,  124  Cal.  190,  holding  findings 
as  to  usage  justified  under  allegations  as  to  ''regulations''  of  party  to^ 
contract  in  suit. 

Water  Rights. — ^Ditch  Owner  cannot  so  operate  ditch  as  to  render  it 
a  nuisance  or  destructive  of  the  servient  tenement,  p.  679. 

To  same  effect  North  Fork  etc.  Co.  v.  Edwards,  121  Cal.  667,  denying^ 
right  to  alter  ditch  to  prejudice  of  other  owners. 

Ill  Cal.  580-583.    BATEMAN  v.  COLGAN. 

Statutes — Repeal. — Special  statutes  not  repealed  by  implication  by 
later  general  one  tuiless  repugnancy  is  manifest,  p.  586. 

Cited  in  People  v.  Pac.  Imp.  Co.,  130  Cal.  446,  holding  statutes  of  1878, 
page  263,  as  to  board  of  harbor  commissioners,  not  repealed  by  later 
code  sections. 

Officers.— Powers  are  those  directly  and  impliedly  given  by  statute, 
p.  687. 

To  same  effect  in  Lewis  v.  Colgan,  115  Cal.  634,  sustaining  power 
of  state  board  of  examiners  to  appoint  expert. 

General  Citation.— Atchison  etc.  Ry.  Co.  v.  Haynes,  8  Okla.  585. 
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111  Cal.  588  598.    SAN  PEDRO  ETC.  CO.  v.  REYNOLDS.    S.  C,  121 
Cal.  at  78,  91. 

Ill  Cal.  599-606.    TREVASKIS  v.  PEARD. 

Abandonment  of  Mining  Claim  need  not  be  specially  pleaded,  but  is 
provable  under  denial  of  title,  p.  603. 

To  same  effect  in  McShane  v.  Kcnkle,  18  Mont.  215,  56  Am.  St.  Rep. 
585,  but  holding  such  plea  the  safer  practice;  and  see  Harkrader  v.  Car- 
roll, 76  Fed.  Rep.  476,  holding  abondonment  shown,  as  in  main  case. 

Ill  Cal.  606-616.    OILMAN  v.  McCLATCHY. 

LibeL — Privileged  Communication  cannot  be  asserted  unless  specially 
pleaded,  p.  611. 

Cited  in  Swan  v.  Thompson,  124  Cal.  200,  further  holding  statement 
not  privileged. 

LibeL — ^Verdict  is  not  excessive  when  for  five  hundred  dollars,  al- 
though no  express   malice  shown,  p.  615. 

To  same  effect  in  Taylor  v.  Hearst,  118  Cal.  368,  sustaining  verdict 
in  same  amount.  Approved'  in  Graybill  v.  De  Young,  140  CaL  327,  up- 
holding verdict  for  one  thousand  dollars. 

Libel. — Greater  the  Circulation  the  g^reater  the  wrong,  pp.  614,  615. 

Approved  in  Graybill  v.  De  Young,  140  Cal.  329,  upholding  instruc- 
tions in  libel  that  jury  could  consider  influence  of  paper  and  its  circu- 
lation. 

Ill  Cal.  616-628.    PEOPLE  v.  CONKLING. 

Evidence  of  Accomplice  may  be  admissible  for  purpose  of  impeach- 
ment, p.  623. 

To  same  effect  in  People  v.  CoUum,  122  Cal.  188,  but  holding  such 
evidence  there  inadmissible. 

Impeachment  of  Own  Witness,  as  to  contradictory  statements,  is  al- 
lowable only  when  original  answer  is  prejudicial  to  impeaching  party, 
p.  624. 

Cited  in  People  v.  Godwin,  123  Cal.  376,  applying  rule  in  seduction 
case;  People  v.  Creeks,  141  Cal.  532,  where  witness  has  not  given  testi- 
mony against  party  calling  him,  but  has  merely  failed  to  testify  to  all 
that  was  expected  of  him,  he  cannot  be  impeached. 

Self-Defense. — Instruction  held  erroneous,  p.  627. 

Cited  in  dissenting  opinion  in  People  v.  Kennett,  114  Cal,  22,  main 
opinion  sustaining  instruction  there  given;  People  v.  Farley,  124  Cal.  597, 
and  People  v.  Miller,  125  Cal.  47,  holding  instruction  erroneous;  note  to 
State  V.  Sumner,  74  Am.  St.  Rep.  731;  cited  also  in  People  v.  Harris,  125 
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Cal.  06,  on  point  that  right  to  self-defense  is  independent  of  respective 
rights  of  parties  to  property  over  which  the  affray  arose. 

Ill  Cal.  628-638.    FAT  JO  v.  SWASEY. 

Appeal  from  Judgment  for  insufficiency  of  evidence  must  be  taken 
within  sixty  days,  p.  635. 

To  same  effect  in  dissenting  opinion  in  Watson  v.  Mayberry,  15  Utah, 
278,  construing  local  statute. 

Beneficiary  of  Trust  for  receipt  of  rents  and  profits  of  realty  may 
assign  his  right  thereto,  p.  637. 

Cited  in  Blackburn  v.  Webb,  133  Cal.  422,  but  holding  code  provision 
< Civil  Code,  section  863)  confined  to  trust  of  that  character. 

Ill  Cal.  639-645.    GOULD  v.  EATON;  62  Am.  St.  Rep.  201;  S.  C,  117 
Cal.  at  541. 

Percolating  Waters  are  part  of  the  soil  and  belong  to  owner  of  the 
land,  p.  644. 

Cited  in  City  of  Los  Angeles  v.  Pomeroy,  124  Cal.  635,  but  held  in- 
applicable to  waters  flowing  in  defined  and  known  channel;  Mayberry 
V.  Alhambra  etc.  Co.,  125  Cal.  450,  construing  contract  for  water  supply; 
Copper  King  v.  Wabash  etc.  Co.,  114  Fed.  903,  noted  under  Hanson  v. 
McCue,  42  Cal.  303;  note  to  Wheelock  v.  Jacobs,  67  Am.  St.  Rep.  670, 
671,  and  Crescent  etc.  Co.  v.  Silver  King  M.  Co.,  70  Am.  St.  Rep.  824; 
Oardelli  v.  Comstock  T.  Co.,  26  Nev.  296,  where  all  waters  flowing 
through  tunnel  are  derived  from  drainage  of  mine  and  of  surrounding 
country,  such  tunnel'  is  not  natural  stream  whose  waters  are  appropri- 
atable.  Distinguished  in  Katz  v.  Walkinshaw,  141  Cal.  130,  132,  140, 
owner  of  artesian  wells  in  artesian  belt,  waters  of  which  are  necessary 
for  irrigation  and  domestic  use,  may  enjoin  diversion  of  percolating 
waters  by  another  owner  for  purpose  of  conveying  water  to  distant  lands 
for  sale. 

Appeal — Findings. — ^Appellate  court  will  follow  the  inferences  from 
express  findings  necessary  to  support  the  judgment,  p.  644. 

Cited  in  Perkins  v.  Lumber  Co.,  129  Cal.  429,  and  De  Haven  v.  Berendes, 
135  Cal.  180,  noted  under  Breeze  v.  Brooks,  97  Cal.  77;  Ne villa  v.  Moore 
etc.  Co.,  135  Cal.  566,  holding  judgment  suported  by  findings;  Crocker 
«tc.  Bank  v.  Nevada  Bank,  139  Cal.  587,  holding  findings  supported  by 
evidence;  Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  656,  applying 
rule  in  action  for  personal  injuries. 

Miscellaneous. — Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  592, 
996,  607,  reciting  facts  of  litigation;     CSase  v.  Hoffman,  100  Wis.  327. 
Notes  Cal.  Rep.~296. 
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Ill  Cal.  648-655.     PEOPLE  v.  OLDHAM. 

Evidence. — Declarations  of  Co-conspirator  are  inadmissible  when  made 
after  performance  of  crime,  p.  652. 

To  same  effect  in  People  v.  Holmes,  118  Cal.  458,  459,  but  holding 
certain  evidence  pertinent  on  question  of  fact  of  conspiracy.  Cited  in 
People  V.  Opie,  123  Gal.  296,  noted  under  People  v.  Moore,  45  Cal.  19; 
People  V.  Winters,  125  Cal.  331,  but  holding  admission  of  evidence  not 
prejudicial  error. 

Robbery — Corporation. — ^Proof  of  ownership  by  de  facto  corporation 
is  sufficient,  p.  651. 

Cited  in  People  v.  Carter,  122  Mich.  670,  applying  rule  in  case  of  em- 
bezzlement. 

Ill  Cal.  655-662.    PEOPLE  v.  HOWARD. 

Perjury. — Complaint  must  allege  jurisdiction  of  officer  to  administer 
alleged  false  oath,  p.  658. 

To  same  effect  in  People  v.  Cohen,  118  Cal.  80,  holding  indictment  in- 
sufficient. Cited  and  in  part  overruled  in  People  v.  De  Carlo,  124  OaL 
467,  holding  that  information  need  not  set  forth  jurisdictional  facts. 

Preliminary  Examination. — Commitment  is  improper  where  complaint 
does  not  state  public  offense,  p.  659. 

To  same  effect  in  People  v.  Beach,  122  Cal.  38,  defining  "legally  com- 
mitted" under  section  995,  Penal  Code;  United  States  v.  Collins,  79  Fed. 
Rep.  68,  holding  complaint  insufficient  when  made  on  information  and 
belief.  Overruled  in  People  v.  Lee  Look,  143  Cal.  220,  where  information 
accords  with  commitment,  the  insufficiency  of  complaint  to  justify  war- 
rant is  immaterial;  People  v.  Warner,  147  Cal.  549,  where  evidence  be- 
fore committing  magistrate  warrants  holding  defendant  to  answer,  de- 
fects in  complaint  for  arrest  are  not  ground  for  setting  aside  information. 

Ill  Cal.  668-688.    SLOANS  ▼.  SOUTHERN  CAL.  ETC.  CO. 

Expulsion  of  Passenger  furnishes  but  one  ground  of  recovery,  al- 
though several  elements  of  damage  are  involved,  p.  685. 

To  same  effect  in  Trabing  v.  California  etc.  Co.,  121  Cal.  140,  sustain- 
ing allegation  as  to  damages. 

Expulsion  of  Passenger. — ^Damages,  when  not  exemplary,  f*anaot  ex- 
ceed a  full  and  fair  compensation  for  injury  and  detriment  suffered 
thereby,  p.  687. 

To  same  effect  in  Fox  v.  Railway,  118  Cal.  68,  62  Am.  St.  Rep.  225, 
on  point  that  verdict  will  be  vacated  when  clearly  disproportionate  to 
injury  received;  but  see  Clare  v.  Sacramento  etc.  Co.,  12  Cal.  506.  hold- 
ing damages  not  excessive  for  injury  by  electric  light  wire;  Thomas  v. 
Gates,  126  Cal.  7,  sustaining  instruction  in  action    for    battery;    Hot 
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Springs  etc  Go.  v.  Deloney,  65  Ark.  181,  citing  conflicting  cases,  and  dis- 
allowing damages  for  mental  suffering  when  too  remote. 

Same. — ^Injury  to  Nervous  System  arising  from  shock  or  fright  is  re- 
garded as  a  physical  injury,  p.  680. 

Cited  in  Mack  v.  Railroad  Co.,  52  S.  C.  334,  68  Am.  St.  Rep.  921;  Gulf 
etc.  Co.  V.  Hayter,  93  Tex.  242,  77  Am.  St.  Rep.  859  (note,  p.  868),  and 
Denver  etc  Co.  v.  Roller,  100  Fed.  700,  allowing  recovery  therefor. 

Same. — Exemplary  Damages  are  not  awardable  in  absence  of  wilful 
or  malicious  acts,  p.  678. 

Cited  in  Mabb  v.  Stewart,  133  Cal.  566,  holding  refusal  to  give  in- 
struction against  such  award  reversible  error  when  appellant  was  en- 
titled thereto. 

Same. — ^Evidence  is  admissible  to  show  that  existing  mental  disease 
was  incurred  by  defendant's  acts,  p.  683. 

Cited  in  Campbell  v.  L.  A.  etc.  Co.,  137  Cal.  569,  sustaining  instruction 
in  collision  case. 

Same. — Complaint  need  not  state  amount  of  damage  to  health  and 
amount  suffered  by  indignity,  etc.,  separately,  p.  685. 

Cited  in  Foerst  v.  Kelso,  131  Cal.  377,  but  ruling  aliter  as  to  alleged 
damage  to  person  and  to  property  by  reason  of  blasting  operations; 
Peers  v.  Nevada  Power,  L.  &  U.  Co.,  119  Fed.  404,  in  action  for  wrong- 
ful death  complaint  need  not  set  forth  what  portion  or  whether  any  of 
damages  prayed  for  are  exemplary. 

Answer  of  Corporation  for  want  of  information  or  belief  is  not  al- 
lowable as  to  matters  within  the  knowledge  of  any  of  its  officers,  p.  688. 

Cited  in  Blair  v.  Sioux  City  etc.  Co.,  109  Iowa,  384,  as  to  matters  ascer- 
tainable from  corporate  books  or  records. 

Appeal. — ^Pleading. — Error  in  order  on  motion  to  strike  out  part  of 
is  not  reversible  when  appellant  is  not  prejudiced,  p.  686. 

Cited  in  Higgins  v.  San  Diego  Bank,  129  Cal.  186,  and  Proctor  v.  Rail- 
way Co.,  130  Cal.  24,  25,  as  to  order  denying  motion. 

Different  Acts  of  Tort  by  Different  Persons  do  not  limit  carrier's  lia- 
bility, p.  679. 

Approved  in  Lawshe  v.  Tacoma  Ry.  etc.  Co.,  29  Wash.  684,  street  rail- 
road liable  where  passenger  paid  fare  and  was  given  wrong  transfer  and 
iras  refused  by  oonductor  of  other  line. 


VOIiUMB  OXII. 


112  Gal.  1-4.    BRITTAN  ▼.  OAKLAND  BAlfK  OF  SAVINGS.      S.  O, 
BRITTAN  ▼.  OAKLAND  BANK,  124  Cal.  285,  71  Am.  St.  Rep.  61. 

112  Cal.  4-7.  •  HAIGHT  ▼.  TRYON. 

Omiasioii  of  Finding  on  material  issue  renders  decision  ''against  law,** 
p.  6. 

Cited  in  Senior  v.  Anderson,  138  Cal.  722,  holding  siich  omission  groun<). 
for  reversal. 

Spedflcations  of  Partiealars  of  insufficiency  are  not  sufficient  if 
stating  merely  what  evidence  shows,  p.  6. 

To  same  effect  in  De  Molera  v.  Martin,  120  Cal.  548,  holding  similar 
specifications  insufficient.  Cited  in  Drathman  v.  Cohen,  139  Cal.  313, 
but  holding  rule  abrogated  by  later  decisions;  Van  Pelt  v.  Park,  18- 
Utah,  147,  noted  under  Smith  v.  Christian,  47  Cal.  19;  Swift  v.  Occi- 
dental Min.  etc.  Co.,  141  Cal.  167,  applying  rule  m  ejectment;  Kaiser  y. 
Dalto,  140  CaL  170,  failure  to  find  upon  material  issue  is  not  ground  for 
new  trial  if  not  specifically  urged  as  particular  in  which  decision  is 
against  law  in  statement,  or  if  there  is  no  evidence  in  record  on  such 
issue. 

I  112  Cal.  814.    MAIER  ▼.  FREEMAN.     53  Am.  St.  Rep.  161. 

!  Chattel    Mortgage. — Sale    by    mortgagee    with    m(M>tgagor's    consent 

I  waives  lien  as  to  proceeds,  p.  12. 

Cited  in  Mclntyre  v.  Hauser,  131  Cal.  14,  but  ruling  aliter  where  no- 
consent  was  shown;  Godair  v.  Tiller,  19  Tex.  Civ.  App.  547,  holding 
rule  inapplicable  to  sale  by  junior  mortgagee;  note  to  McCormick  etc. 
Co.  V.  Balfany,  79  Am.  St.  Rep.  395. 

Title  to  Personalty  upon  which  Chattel  Mortgage  is  given  remains. 
in  mortgagor,  p.  12. 

Distinguished  in  Williams  v.  Corker,  144  Cal.  470,  in  action  by 
auctioneer  who  sold  personalty  subject  to  mortgage  upon  checks  given 
by  purchaser,  latter  cannot  deduct  from  amount  of  checks  indebtedneaa 
due  from  mortgagor  to  purchaser. 
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112  Cal.  14-16.    IN  R£  PINA. 

Administrator  de  bonis  non  should  be  appointed,  although  heirs  al- 
leged to  have  no  further  interest  in  estate,  p.  16. 

To  same  effect  in  Estate  of  Strong,  119  Cal.  667,  denying  right  to 
terminate  administration  when  heirs  have  transferred  their  interests. 

Appeal. — Amicus  Curiae  has  none  of  the  rights  of  a  party  to  the  liti- 
gation, p.  16. 

ated  in  People  v.  Union  etc.  Co.,  127  Cal.  402,  as  to  brief  filed  on 
petition  for  rehearing. 

112  Cal.  17-26.    PEOPLE  t.  LOUIE  FOO. 

Appeal. — Objections  to  Evidence  will  be  confined  on  appeal  to  thosa 
actually  raised  at  trial,  p.  21. 

To  same  effect  in  People  v.  Sehorn,  116  Cal.  610,  denying  review  as  to 
relevancy  when  such  objection  not  made. 

Appeal. — General  Objection  to  evidence  cannot  raise  point  that  no 
proper  foundation  was  laid  for  its  introduction,  p.  23. 

Cited  in  People  v.  Owens,  123  Cal.  490,  noted  under  People  v.  Frank, 
28  Cal.  519. 

Misconduct  of  District  Attorney  is  not  reviewable  when  not  excepted 
to  at  trial,  p.  28. 

To  same  effect  in  People  v.  Kramer,  117  Cal.  650,  when  fact  of  ob- 
jection was  disputed. 

112  Cal.  31-41.    O'CONOR  T.  MORSE.    63  Am.  St.  Rep.  155. 
Exoneration  of  Surety. — Grounds  stated,  p.  35. 
See  note  to  Hull.  v.  Chapel,  77  Am.  St.  Rep.  671. 

112  Cal.  42-45.     ACKLEY  ▼.  BLACK  HAWK  ETC.  CO. 

Laborers'  Lien,  under  Stats.  1891,  p.  195,  is  enforceable  only  by  per- 
sons specified  therein,  p.  44. 

To  same  effect  in  Slocum  v.  Irrigation  Co.,  122  Cal.  556,  holding  act 
unconstitutional  therefor  because  special.  Cited  in  Johnson  v.  Good- 
year Min.  Co.,  127  Cal.  20,  78  Am.  St.  Rep.  32,  and  Skinner  v.  Gamett 
etc.  Co.,  96  Fed.  741,  742,  noted  under  Keener  v.  Irrigation  Co.,  110  Cal. 
627. 

112  Cal.  46-53.    DUNN  v.  PRICE. 

Condition  Sale. — Cited  in  Van  Allen  v.  Francis,  123  Cal.  480,  as  ex- 
ample of  one  class  of  such  sales. 

Parol  Evidence. — Stranger  to  written  contract  may  contradict  its 
terms  by  parol,  p.  51. 
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Cited  in  O'Shea  v.  New  York  etc.  Co.,  105  Fed.  563,  allowing  one  joint 
tort-feasor  to  contradict  release  given  by  another;  Bickerdike  v.  State, 
144  Cal.  691,  fact  that  written  powers  of  attorney  to  receive  coyote 
bounty  warrants  and  the  money  from  the  treasurer  were  given  by  the 
parties  transferring  certificates  to  purchasers  is  not  inconsistent  with 
fact  of  purchase  shown  by  parol. 

112  Cal.  53  64.    SAN  DIEGO  ETC.  CO.  v.  PACIFIC  BEACH  CO. 

Contracts  between  Corporations  are  not  void  because  of  their  having 
fK)ine  directors  in  common,  p.  58. 

To  same  effect  in  Colorado  etc.  Co.  v.  Hardware  Co.,  16  Utah,  11,  sus- 
taining preferential  transfer  between  such  corporations.  Cited  in  Sa- 
lina  etc.  Bank  v.  Prescott,  60  Kan.  498,  sustaining  action  between  two 
such  corporations  thereon;  Curtin  v.  Salmon  River  etc.  Co.,  141  Cal. 
312,  where  transaction  of  note  and  mortgage  was  fully  entered  on 
corporation  books  and  it  retained  benefits  of  loan,  corporation  is  estop- 
ped to  dispute  enforcement  of  note  against  it. 

Corporate  Directors. — Acts  may  be  ratified  by  stockholders  by  accept- 
ance of.  benefits,  although  in  excess  of  directors'  power,  p.  61. 

To  same  effect  in  Illinois  etc.  Bank  v.  Railway  Co.,  117  Cal.  346,  ap- 
plying rule  to  pledge  of  bonds  by  president.  Cited  in  Umer  v.  SoUen- 
berger,  89  Md.  336,  holding  ratification  by  majority  of  stockholders  suf- 
ficient. 

112  Cal.  66-74.  VENTURA  COUNTY  ▼.  CLAY. 

County  Officers. — ^Legislature  alone  can  prescribe  terms,  duties  and 
salaries,  p.  70. 

Cited  in  People  v.  Wheeler,  136  Cal.  658,  denying  right  to  delegate 
such  powers  to  county  board  of  supervisors;  Butte  Co.  v.  Merrill,  141 
CJal.  397,  county  ordinance  allowing  conunissions  on  license  taxes  to 
tax  collector  is  void. 

112  Cal.  75  84.    CONSOLIDATED  NAT.  BANK  v.  HAYES. 

Probate  Claim. — Interest  at  stipulated  rate  was  allowed,  p.  83. 

Cited  in  Richardson  v.  Diss,  127  Cal.  60,  allowing  such  rate  imtil  pay- 
ment, when  estate  was  solvent. 

Allowance  of  claim  by  administrator  in  part,  is  rejection  of  rest  of 
claim,  p.  83. 

Approved  in  Jones  v.  Walden,  145  ^al.  525,  where  claim  is  allowed 
only  in  part  by  administrator  action  thereon  must  be  begim  within  three 
months  thereof,  though  approval  of  judge  of  part  allowed  by  adminis- 
trator made  later. 
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112  Cal.  91-94.    DAM  ▼.  ZINK. 

Finding  as  to  claim  of  lien  held  one  of  ultimate  fact,  p.  93. 

Cited  in  WeidenmuUer  v.  Steams  etc  Co.,  128  CaL  626,  holding  find- 
ing discussed  one  of  ultimate  fact. 

Docketed  judgment  is  not  a  lien  upon  homestead  exempt  from  exe- 
cution, p.  93. 

Approved  in  Lean  v.  Givens,  146  Cal.  741,  purchaser  of  homestead 
after  levy  of  execution  on  homestead  as  land  takes  subject  to  rights  of 
judgment  plaintiff  to  have  land  sold  on  proceedings  to  determine  exoesa- 
▼alue. 

112  Cal.  101-130.  DB  LA  MONTANYA  v.  DB  LA  MONTANYA;  53  Am. 
St.  Rep.  165. 

Personal  Judgment  for  Alimony  cannot  be  entered  when  based  on 
constructive  service,  p.  116. 

To  same  effect  in  Murray  v.  Murray,  115  Oal.  278,  56  Am.  St.  Rep. 
104,  denying  power  of  court  on  such  service  to  demand  bond  for  alimony 
from  husband.  Cited  in  Boring  v.  Penniman,  134  Cal.  616,  as  to  judg- 
ment on  notes  against  nonresident  so  served. 

Vacation  of  Judgment  void  for  want  of  jurisdiction  is  not  within  sec- 
tion 473,  Code  of  Civil  Procedure,  p.  118. 

See  note  to  Furman  v.  Furman,  60  Am.  St.  Rep.  643,  on  general  sub- 
ject. 

Miscellaneous. — Credits  Com.  Co.  v.  Superior  Court,  140  Cal.  86,  on 
reversal  of  ordpr  refusing  to  vacate  former  order,  practice  is  to  remand 
cause  with  directions  to  lower  court  to  set  aside  former  order. 

112  Cal.  131.  DB  LA  MONTANYA  v.  DB  LA  MONTANYA. 

Guardian  ad  Litem  cannot  be  appointed  for  nonresident  infant,  p. 
133. 

Cited  in  Shannon  v.  Consolidated  etc.  Co.,  24  Wash.  127,  but  ruling 
aliter  where  infant  and  guardian  came  within  court's  jurisdiction. 

112  Cal.  159-170.    McBBAN  v.  CITY  OF  FRBSNO;   53  Am.  St.  Rep. 
191. 

Municipal  Contract  is  valid  for  establishment  of  sewer  farm,  with 
payments  therefor  extending  over  five  years,  p.  169. 

To  same  effect  in  Los  Angeles  etc.  Co.  v.  Los  Angeles,  88  Fed.  Rep. 
737,  as  to  thirty  year  lease  of  water  works.  Cited  in  Higgins  v.  San 
Diocro,  126  Cal.  306,  quoting  S.  C,  118  Cal.  524,  and  S.  C.  131  Cal.  298- 
309;  noted  under  Gas  Co.  v.  Brickwedel,  62  Cal.  641,  discussing  one- 
twelfth  act;  Fresno  etc.  Co.  v.  McKenzie,  135  Cal.  498-501,  noted  under 
Weaver  v.  San  Francisco,  111  Cal.  319;   City  Council  v.  Lawson  etc  Co.,. 
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106  Ga.  718,  construing  local  statutes  as  to  contract  for  water  supply; 
Herman  v.  City  of  Oconto,  110  Wis.  673,  construing  local  statutes  as  to- 
municipal  indebtedness;  Doland  v.  Clark,  143  Cal.  181,  182,  183,  upholding 
city  contract  for  supply  of  fire  alarm  system  for  five  years  at  monthly 
rental.  Distinguished  in  diss2nting  opinion  in  Doland  v.  Clark,  143  Cal.  184, 
185,  majority  upholding  city  contract  for  supply  of  fire  alarm  system 
for  five  years  at  monthly  rental. 

Municipal  Indebtedness  is  not  in  excess  of  revenue  where  install ments- 
as  they  fall  due  are  within  revenues  of  respective  years,  p.  167. 

To  same  effect  in  Smilie  v.  Fresno  Co.,  112  Cal.  213,  sustaining  similar 
indebtedness;  Bradford  v.  San  Francisco,  112  Cal.  547,  enjoining  tax  levy 
made  for  payment  of  unauthorized  indebtedness;  and  see  Higgins  v. 
Water  Co.,  118  Cal.  527-554,  cited  imder  Smith  v.  Broderick,  107  Cal. 
644.  Cited  in  Buck  v.  City  of  Eureka,  124  Cal.  68,  discussing  time  of 
incurring  implied  liability  for  attorney's  fees;  Johnson  v.  Bank,  125 
Cal.  8,  73  Am.  St.  Rep.  18,  noted  under  State  v.  McCauley,  15  Cal.  429; 
Denver  v.  Hubbard,  17  Colo.  App.  353,  3614,  upholding  municipal  lighting 
contract  for  ten  years  at  stipulated  price  per  year,  though  no  appropria- 
tion made  to  cover  liability  for  entire  term. 

Statutory  Constmction. — Constitution  should  be  given  same  construc- 
tion as  similar  provisions  in  former  one,  p.  168. 

To  same  effect  in  Morton  v.  Broderick,  118  Cal.  484,  construing  pro- 
visions as  to  appeals. 

112  Cal.  174-176.    HOLLY  v.  HEISKELL. 

Replevin. — Complaint  must  show  ownership  or  right  to  immediate 
possession  at  commencement  of  action,  p.  175. 

To  same  effect  in  Bank  v.  Duncan,  117  Cal.  416,  sustaining  complaint 
by  mortgagee  having  such  right  to  possession;  Truman  v.  Young,  121 
Cal.  491,  and  Irish  v.  Sunderhaus,  122  Cal.  309,  cited  under  Afficrbnch 
V.  McGovem,  79  Cal.  268;  Lettelier  v.  Mann,  79  Fed.  Rep.  82,  applying 
rule  to  complaint  for  infringement.  Cited  in  Byxbee  v.  Dewey,  128  Cal. 
324;  Braun  v.  Woolacott,  129  Cal.  109;  Harris  v.  Smith,  132  Cal.  317,  and 
Vanalstine  v.  Whelan,  135  Cal.  233,  noted  under  Affierbach  v.  McGovern, 
79  Cal.  268;  Yule  v.  Bishop,  133  Cal.  581,  noted  under  Williams  v.  Ashe, 

111  Cal.  180;  Kimball  v.  Redfield,  33  Or.  296,  holding  replevin  complaint 
insufficient. 

112  Cal.   176-180.     IN  RE  BYRNE.     S.  C.  ses  ESTATE  OF  BYRNE. 
122  Cal.  262,  263,  264. 

Probate  Sale.— "Mining  Interest"  does  not  include  property  patented 
tinder  mineral  entry,  p.  179. 

Cit«d  in  Johnson  v.  California  etc.  Co.,  127  Cal.  287,  noted  under 
WiUiams  v.  Miners'  Assn.,  66  CaL  193;  Estate  of  Levy,  141  Cal.  043,. 
following  rule. 
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Probate  Sale. — Petition,  on  direct  attack,  must  follow  statute,  p. 
178. 

Cited  in  Estate  of  Cook,  137  Cal.  189,  holding  petition  insufficient  as 
to  value,  on  appeal  from  order  of  sale. 

112  Cal.  180-191.    SIMPSON  ▼.  FERGUSON;  53  Am.  St.  Rep.  201. 

Mortgagor  is  Entitled  to  crops  grown  before  foreclosure,  and  may  sell 
or  mortgage  them,  p.  188. 

To  same  effect  in  Shoobert  v.  De  Motta,  112  Cal.  219,  53  Am.  St.  Rep. 
209,  applying  rule  to  increase  of  band  of  sheep  under  chattel  mort- 
gage; and  First  Nat.  Bank  v.  Erreca,  116  Cal.  83,  58  Am.  St.  Rep.  x34, 
as  to  increase  and  wool  of  flock;  but  «ee  Alferitz  v.  Ingalls,  83  Fed. 
Rep.  971,  973,  holding  wool  covered  by  mortgage  of  "sheep  and  the 
increase  thereof";  Scott  v.  Hotchkiss,  115  Cal.  93,  denying  right  of 
receiver  on  foreclosure  to  take  crops  as  against  tenant  of  mortgagor; 
and  see  Bank  v.  Heron,  120  CaL  617,  618,  ruling  similarly  on  conflict 
between  such  receiver  and  the  assignee  of  mortgagor;  Modesto  Bank 
V.  Owens,  121  Cal.  225,  226,  Holding  question  of  notice  to  subsequent 
encumbrancers  immaterial  hereon;  Locke  v.  ELlunker,  123  Cal.  235, 
236.,  denying  right  of  court  to  direct  receiver  to  take  possession  thereof; 
Gregory  v.  Clabrough's  Exrs..  129  Cal.  478,  as  to  proceeds  of  growing 
crops;  Cowdery  v.  London  eUs,  Bank,  139  Cal.  308,  309,  but  holding  rule 
inapplicable  to  mortgage  including  rents  and  profits,  and  allowing 
appointment  of  receiver  therein;  note  to  Aultman  etc.  Co.  v.  O'Dowd, 
72  Am.  St.  Rep.  609;  Penryn  etc.  Co.  v.  Sherman  etc.  Co.,  142  Cal.  645, 
646,  where  purchaser  at  sale  under  deed  of  trust  takes  possession,  he 
is  entitled  to  gather  crop  as  against  chattel  mortgage  executed  subse- 
quently to  trust  deed  and  prior  to  sale. 

Mortgage  of  Growing  Crops  is  a  chattel  mortgage  and  must  be  ex- 
ecuted as  such,  p.  184. 

Cited  in  Bishop  v.  McKillican,  124  Cal.  327,  71  Am.  St.  Rep.  73,  applying 
rule  to  personalty  owned  by  railroad  company  and  included  in  blanket 
mortgage. 

112  Cal.  191.    MERRIAM  v.  6ACHI0NI. 

Public  Lands. — ^Pre-emptioner  is  not  deprived  of  rights  because  of 
perfected  proceedings  by  subsequent  entryman,  p.  195. 

Distinguished  in  Caldwell  v.  Bush,  6  Wyo.  353,  holding  case  not 
applicable  to  entry  canceled  before  passage  of  act  of  March  3,  1891. 

112   Cal.   197-207.     BERNSTEIN  v.   DOWNS. 

Instructions. — Exceptions  to  held  insufiicient,  p.  205. 

Cited  in  Gray  v.  Eschen,  125  Cal.  5,  as  to  similar  exceptions;  but  cf. 
Wales  V.  Pacific  etc.  Co.,  130  Cal.  525,  holding  exception  sufficient. 
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112  Cai.  208-216.    RALSTON  v.  BANK  OF  CALIFORNIA. 

Conversion. — Corporation  is  liable  for  on  wrongful  retusal  to  transfer 
stock,  p.  213. 

Cited  in  Ashton  v.  Heggerty,  130  Cal.  521,  noted  under  Treasurer  v. 
•Commercial  Min.  Co.,  23  Cal.  390;  London,  Paris  &  American  Bank  v. 
Aronstein,  117  Fed.  605,  under  California  law,  executor  is  entitled  to 
have  shares  of  stock  in  corporation,  owned  by  his  decedent,  transferred 
by  corporation  to  his  own  name  as  such  executor.  See  note  57  Am.  St. 
Rep.  393. 

Same. — ^Transfer  may  be  denial,  in  accordance  with  by-law,  wh«n 
owner  is  indebted  to  bank,  p.  214. 

Distinguished  in  Colton  v.  Oakland  Bank,  137  Cal.  382,  holding  bank 
not  liable  for  conversion  under  facts  stated. 

112  Cal.  215-220.    SHOOBERT  v.  DE  MOTTA;  53  Am.  St.  Rep.  207. 

Chattel  Mortgage  of  band  of  sheep  does  not  cover  their  increase  before 
foreclosure,  p.  219. 

To  same  effect  in  First  Nat.  Bank  v.  Erreca,  116  Cal.  83,  58  Am.  St. 
Hep.  133,  134  (and  note,  135),  and  Alferitz  v.  Ingalls,  83  Fed.  Rep. 
1)71,  973,  cited  under  Simpson  v.  Fersnison,  112  Cal.  180.  Cited  in 
Alferitz  v.  Borgwardt,  126  Cal.  206,  206,  208,  holding  "increase"  not  to 
include  profit  from  use  nor  wool. 

General  Citation.— Battle  Creek  Valley  Bank  v.  First.  Nat.  Bank,  62 
Neb.  829,  Weston  v.  Ralston,  48  W.  Va.  192. 

112  Cal.  220-230.    REDFIELD  v.  OAKLAND  ETC.  RY.  CO. 

Expert  Evidence  is  inadmissible  as  to  number  of  men  necessary  to 
handle  car  under  certain  conditions,  p.  225. 

Cited  in  Limberg  v.  Lumber  Co.,  127  Cal.  604,  noted  under  Sappenfield 
V.  Main  St.  etc.  Railway  Co.,  91  Cal.  62.  Distinguished  in  Fritz  v.  Wes- 
tern U.  Tel.  Co.,  25  Utah,  273,  in  action  against  telegraph  company  for 
death  of  lineman  while  putting  up  wire  over  feed  wire  of  electric  light 
company,  question  as  to  number  of  linemen  necessary  in  stringing 
wires  over  feed  wires,  and  as  to  where  m«n  should  be  stationed,  is 
not  subject  for  expert  testimony. 

Death  by  Wrongful  Act—Damages.— In  action  by  husband  for  wife's 
death,  he  may  recover  damages  arising  to  their  community  therefrom, 
p.  228. 

Cited  in  Martin  v.  S.  P.  Co.,  130  Cal.  287,  allowing  compensation  for 
losft  of  her  services. 

112  Cal.  230-235.    RIVERSIDE  ETC.  CO.  v.  SARGENT. 

Riparian  Rights. — Findings  in  action  for  diversion  must  fix  extent 
of  rights  with  certainty,  p.  233. 


112  Cal.  236-273  Notes  on  California  Reports.  4732 

Cited  in  Smith  y.  Hawkins,  127  Cal.  120,  but  holding  findings  and 
judgment  sufficient;  but  of.  Hayes  v.  Silver  Ck.  etc.  Co.,  136  Cal.  240, 
ruling  aliter;  Walsh  v.  Wallace,  26  Nev.  330,  following  rule. 

Riparian  Owner  can  divert  only  as  much  as  is  necessary  for  beneficial 
use,  p.  234. 

See  note  to  Nevada  etc.  Co.  y.  Bennett,  60  Am.  St.  Rep.  808. 

112  Cal.  236-243.    STOCKTON  ETC.  SOCIETY  y.  PURVIS;  63  Am.  St. 
Rep.  210. 

Chattel  Mortgage. — Oral  Lease  unrecorded  and  reserving  title  to  crop 
is  void  as  against  one  in  privity  with  lessee,  and  without  notice,  p.  241. 

To  same  effect  in  Marshall  v.  Luiz,  115  Cal.  625,  and  Ferguson  v. 
Murphy,  117  Cal.  138,  cited  under  Hitchcock  v.  Hassett,  71  Cal.  331; 
Lemon  v.  Wolff,  121  Cal.  275,  sustaining  rights  of  subsequent  chattel 
mortgagee,  although  mortgage  not  according  to  code  requirements; 
Crocker  v.  Cunningham,  122  CaL  551,  sustaining  claims  of  subsequent 
attaching  creditor.  Cited  in  Ruggles  v.  Cannedy,  127  Cal.  297,  discussing 
statute  as  to  recording  of  such  mortgage;  Houser  etc.  Co.  v.  Hargrove, 
120  Cal.  05,  noted  under  Palmer  v.  Howard,  72  Cal.  393.  Distinguished 
in  Summerville  v.  Stockton  etc.  Co.,  142  Cal.  543,  where  lease  gave 
lessor  title  to  crop  until  harvested,  taking  of  land  by  chattel  mortgagee, 
who  was  also  lessor  before  crop  was  ready  for  harvesting,  was  not  a. 
conversion  of  crop  nor  repudiation  of  mortgage  lien. 

112  Cal.  244  255.    RYAN  v.  LOS  ANGELES  ETC.  CO. 

Master  is  Liable  for  injuries  from  appliances  where  servant  did  not 
know,  and  ought  not  to  have  known,  its  dangers,  p.  253. 

To  same  effect  in  Verdelli  v.  Gray's  etc.  Co.,  115  Cal.  525,  sustaining 
judgment  for  plaintiff.  Cited  in  Tedford  v.  Los  Angeles  etc.  Co.,  134  Cal. 
80,  O'Connor  v.  Golden  Gate  etc.  Co.,  135  Cal.  544,  Mansfield  v.  Eagle 
etc.  Co.,  136  Cal.  626,  and  Norfolk  etc.  Co.  v.  Wright,  56  Neb.  168,  noted 
under  Ingerman  v.  Moore,  90  Cal.  410;  Skelton  v.  Pacific  Lumber  Co., 
140  Cal.  512,  master  is  liable  for  death  of  employee  caused  by  breaking 
of  machinery  due  to  running  at  excessive  speed  where  engineer  waa 
under   direct   orders   of   superintendent. 

112  Cal.  255-260.     SAVINGS  BANK  v.  THORNTON. 

Strangers  cannot  sue  on  contracts  unless  made  expressly  for  their- 
benefit,  p.  258. 

See  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep.  182,  190,  201. 

112   Cal.   200-273.     IONS  v.   HARBISON. 

Marital  Property. — Husband's  conveyance  to  wife  makes  it  her  sep- 
arate property,  p.  266. 
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To  same  effect  in  Thorpe  v.  Sampson,  84  Fed.  Rep.  65,  when  quitclaim 
gift  deed  executed.  Cited  in  Hamilton  v.  Hubbard,  134  Cal.  606,  noted 
under  Burkett  v.  Burkett,  78  Cal.  310;  Alferitz  v.  Arrivillaga,  143  Cal. 
649,  holding  deed  made  to  wife  for  land  paid  for  by  husband  makes 
it  her  separate  property. 

112  Cal.  279-288.    LYNCH  v.  ROONEY.    S.  C.  See  Quirk  v.  Roney,  130 
Cal.  607-509. 

Decree  of  Distribution  is  conclusive  as  to  heirship  on  collateral  attack 
for  mistake,  p.  287. 

Cited  in  Hanley  v.  Hanley,  114  Cal.  694,  proceeding  to  set  apart 
homestead  to  widow  binds  all  persons  interested  without  personal  no- 
tice; Mulcahey  v.  Dow,  131  Cal.  75,  76,  noted  under  Pico  v.  Cohn,  91  Cal. 
129;  Estate  of  Nolan,  145  Cal.  562,  order  allowing  administratrix  family 
allowance  as  widow,  is  conclusive  to  her  status  as  widow  which  cannot 
be  attacked  on  settlement  of  accounts  though  decree  of  partial  distribu- 
tion determined  she  was  not  widow. 

112  Cal.  288-292.    ROEBLING'S  SONS  CO.  ▼.  HUMBOLDT  ETC.  CO. 

Mechanics'  Liens. — Original  Contractor  does  not  include  person  con- 
tracting for  mere  supplying  of  electric  plant,  p.  290. 

To  same  effect  in  Hamilton  v.  Delhi  etc.  Co.,  118  Cal.  153,  holding  min- 
ing machinery  merely  "materials"  and  not  subject  to  lien;  and  see  Bry- 
fion  V.  McCone^  121  Cal.  156,  157,  and  Caulfield  v.  Polk,  17  Ind.  App.  436, 
cited  under  Hinckley  v.  Fields  etc.  Co.,  91  Cal.  136.  Distinguished  in 
Salt  Lake  Hardware  Co.  v.  Chainman  Min.  etc.  Co.,  128  Fed.  510,  one 
contracting  with  owner  of  premises  to  furnish  materials  and  machinery 
and  install  same  in  mill  constructed  by  defendant  himself  is  not  ma- 
terialman, but  an  original  contractor  within  Cutting's  Com.  Laws, 
section  3885. 

112  Cal.  292-295.    IN  RE  CLARY. 

Settlement  of  Probate  Accounts  is  to  be  performed  according  to 
•equitable  principles,  p.  294. 

To  same  effect  in  dissenting  opinion  in  Estate  of  Kincaid,  120  Cal. 
211,  213,  discussing  settlement  of  guardian's  account. 

Where  Petition  States  all  Facts  Essential  to  Bill  in  equity  and  U 
answered  on  merits,  it  will  be  treated  as  complaint  in  equity  though 
entitled  in  the  estate,  p.  295. 

Approved  in  Guardianship  of  Wells,  140  Cal.  352,  petition  by  ward 
after  majority  to  set  aside  order  settling  guardian's  account  for  fraud 
will  be  deemed  bill  in  equity  where  pleadings  and  findings  are  such 
as  would  be  in  equity  suit,  though  entitled  in  matter  of  estate. 
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112  Cal.  296-306.    IN  RE  CALKINS. 

Undue  Influence  must  be  shown  to  have  produced  an  effect  contrary 
to  intention  and  desires  of  testator,  p.  301. 

To  same  effect  in  Penn  etc.  Co.  ▼.  Trust  Co.,  83  Fed.  Rep.  896,  897, 
holding  it  not  established  by  the  evidence.  Cited  in  Estate  of  Ken- 
drick,  130  Cal.  372,  holding  instruction  erroneous;  Estate  of  Nelson,  132 
Cal.  194,  holding  evidence  insufficient;  Estate  of  Black,  132  Cal.  394, 
sustaining  instruction;  Estate  of  Donovan,  140  Cal.  394,  upholding  will 
of  husband  in  favor 'of  wife;  Estate  of  McKenna,  143  Cal.  586,  arguendo. 

Will  Contest. — ^Undiie  Influence  cannot  be  shown  by  testator's  declara- 
tions before  or  after  execution  of  will,  p.  301. 

To  same  effect  in  In  re  Kaufman,  117  Cal.  296,  59  Am.  St.  Rep.  184, 
as  to  subsequent  declarations.  Cited  in  Estate  of  James,  124  Cal.  660,  as 
to  declarations  of  nonmarriage,  and  impotency;  Estate  of  Gregory,  133 
Cal.  135-137,  as  to  declarations  regarding  undue  influence;  Gwin  v. 
Gwin,  5  Idaho,  286,  286,  following  rule;  Estate  of  Donovan,  140  OaU 
396,  where  soundness  of  testator's  mind  was  not  in  issue,  declarations  of 
testator  bearing  upon  influence  of  wife  over  husband  are  hearsay  j 
Estate  of  Arnold,  147  Cal.  593,  declarations  and  acts  of  testatrix,  not 
part  of  res  gestae,  are  admissible  to  show  state  of  mind  of  testatrix 
at  time  of  acts  and  declarations. 

Abstract  Instructions  are  erroneous,  p.  305. 

To  same  effect  in  People  v.  Gleason,  122  Cal.  372,  when  upon  subject 
not  covered  by  evidence.  Approved  in  Gwin  v.  Gwin,  5  Idaho,  290,  fol- 
lowing rule. 

Appeal  from  Order  Denying  New  Trial  of  will  contest  taken  by  pro- 
ponent will  not  be  dismissed  for  failure  of  appellant  to  serve  notice  of 
appeal  on  heirs  who  did  not  appear,  p.  296. 

Approved  in  Estate  of  McDougald,  143  Cal.  481,  an  order  connected 
in  time  with  settlement  of  account  for  payment  of  dividend  to  creditors 
whose  claims  have  been  allowed,  is  not  part  of  order  settling  account 
and  does  not  make  non-appearing  creditors  interested  in  such  dividends 
parties  to  settlement  of  account. 

112  Cal.  306-311.    GEURKINK  v.  PETALUMA. 

Streets. — Abutting  Owner  may  enjoin  diversion  of  watercourse  by  city, 
when  to  his  damage,  without  compensation,  p.  308. 

Cited  in  Hornung  v.  McCarthy,  126  Cal.  20,  noted  under  Eachus  ▼. 
Ix)S  Angeles  etc.  Co.,  103  Cal.  614. 

112  Cal.  311-314.    SMILIE  ▼.  FRESNO  CO. 

County  Contract  Payable  in  Installments  where  installments  payable 
in  any  one  year  do  not  exceed  revenue  of  that  year  is  valid  though, 
it  continues  for  several  years,  pp.  312,  313. 
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Approved  in  Doland  v.  Clark,  143  Cal.  182,  upholding  city  contract 
for  fire  alarm  system  for  period  of  five  years,  payments  thereon  to  be 
made  monthly  (distinguished  in  dissenting  opinion  at  page  184). 

112  Cal.  314-316.    PACIFIC  ETC.  CO.  v.  SAN  DIEGO  CO. 

School  Districts. — County  is  not  liable  to  refund  special  school  taxes 
raised  for  school  district,  p.  315. 

To  same  effect  in  Elberg  v.  San  Luis  Obispo  County,  112  Cal.  317, 
as  to  similar  action;  Davis  v.  San  Francisco,  115  Cal.  68,  applying  rule 
to  special  taxes  under  Dupont  Street  act.    Cited  in  Corbett  v.  Widber, 

123  Cal.  165,  on  point  that  money  collected  as  personalty  tax  in  exceas 
of  lawful  levy  is  not  part  of  the  public  funds;  Gill  v.  City  of  Oakland, 

124  Cal.  342,  holding  money  paid  under  protest  to  prevent  void  street 
assessment,  sale    recoverable  by  owner. 

112  Cal.  316-318.     ELBERG  v.  SAN  LUIS  OBISPO.     Cited  in  Davis  v. 
San  Francisco,  115  Cal.  68,  on  same  point  as  last  case. 
Cited  in  Corbett  v.  Widber,  123  Cal.  155,  and  Gill  v.  City  of  Oakland, 
124  Cal.  342,  on  same  point  as  last  case. 

112  Cal.  319-332.    CITY  OF  LOS  ANGELES  v.  TEED. 

Municipal  Bonds. — Notice  of  Election  is  sufficiently  given  by  publica- 
tion of  ordinance  for  term  ordered  by  supervisors,  giving  notice  of  such 
election,  p.  324. 

To  same  effect  in  Hellman  v.  Shoulters,  114  Ckl.  140,  sustaining  notice, 
AS  to  publication,  under  facts  stated. 

Special  Act. — Classification  of  municipal  corporations  is  valid  in 
matters  as  to  organization,  p.  328. 

To  same  effect  in  Mintzer  v.  Schilling,  117  Cal.  363,  sustaining  act 
for  disincorporation  of  counties  of  one  class.  Approved  in  Waite  v. 
Santa  Cruz,  184  U.  S.  321,  upholding  California  act  of  1893,  authorizing 
incorporated  cities  to  refund  indebtedness  and  to  issue  bonds  therefor. 

Municipal  Indebtedness  is  not  incurred  by  funding  or  refunding  of 
existing  debt,  p.  327. 

To  same  effect  in  Board  v.  Standley,  24  Colo.  10,  Rollins  v.  Board,  80 
Fed.  Rep.  699,  49  U.  S.  App.  411  (Colo.),  Huron  v.  Bank,  86  Fed.  Rep. 
278  (S.  Dak.),  construing  respective  local  acts;  but  see  Birkholz  v. 
Dinnie,  6  N.  Dak.  517,  where  main  case  denied.  Cited  in  National  Ins. 
Co.  V.  Mead,  13  S.  Dak.  50,  79  Am.  St.  Rep.  883,  and  Independent  School 
Dist.  V.  Rew,  111  Fed.  10,  holding  debt  not  "increased"  under  local  stat- 
utes, by  such  bonds. 

112  Cal.  333-341.    PEOPLE  y.  SMITH. 

Larceny. — ^Variance  between  complaint  and  information  as  to  owner- 
ship is  not  shown  where  description  identifies  owner,  p.  336. 
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To  same  effect  in  People  v.  Armstrong,  114  Cal.  573,  as  to  variance 
between  "Sam"  and  "Samuel''  as  owner's  given  name;  People  ▼.  Prather, 
120  Cal.  662,  sustaining  allegation  of  ownership  as  in  the  estate  of 
deceased  owner.  Cited  in  Boarman  v.  State,  66  Ark.  67,  as  to  indictment 
respecting  lands  '^longing  to  A's  estate";  State  y.  McKee,  17  Utah,  377, 
applying  principle  to  allegations  as  to  preliminary  examination;  People 
V.  Nunley,  142  Cal.  100,  ownership  of  property  stolen  is  sufficiently  laid 
to  identify  act  charged,  in  one  of  several  partners  or  joint  owners  who 
had  possession,  management  and  o(»trol  thereof  at  time  of  larceny. 

112  Cal.  345  363.    STEVENS  ▼.  HOLMAN;  63  Am.  St.  Bep.  216. 

Married  Woman's  Contract  may  be  reformed  for  mistake,  p.  350. 

To  same  effect  in  Murdoch  v.  Leonard,  15  Wash.  144,  as  to  joint 
mortgage  of  spouses.  Cited  in  notes  to  McReynolds  v.  Grubb,  73  Am. 
St.  Rep.  456,  and  Adams  v.  Baker,  77  Am.  St.  Rep.  804.  Note  citations: 
Williams  v.  Hamilton,  65  Am.  St.  Rep.  514,  516,  on  reformation. 

General  Citation. — ^Avery  v.  Hunton,  23  Tex.  Civ.  App.  357. 

112  Cal.  354-355.    LEE  v.  SUPERIOR  COURT. 

Substitution  of  Attorney  must  be  ordered  by  court  on  application  of 
olient,  p.  355. 

To  same  effect  in  Woodbury  v.  Nevada  etc.  Co.,  121  Cal.  166,  affirming 
order  of  substitution.  Cited  in  Qage  v.  Atwater,  136  CaL  172,  noted 
under  People  v.  Norton,  16  Cal.  436. 

112  Cal.  356-368.    PORTER  v.  MILLER. 

Mortgage  Lien  cannot  be  Changed  by  verbal  promise,  p.  362. 

Approved  in  Continental  B.  etc.  Assn.  v.  Wilson,  144  Cal.  783,  where 
trust  deeds  to  raise  funds  for  building  provided  that  trustors  should 
pay  off  all  liens  as  conditions  precedent  to  furnishing  of  money,  verbal 
agreement  that  security  for  amounts  advanced  by  trustee  to  pay  off  liens 
-should  be  distributed  proportionally  under  the  several  trust  deeds  does 
not  render  lien  for  advances  void. 

112  Cal.  369-374.    EPPIN6ER  ▼.  SCOTT;  53  Am.  St.  Rep.  220. 

Evidence. — ^Presumption  attaches  that  telegram  sent  was  received,  p. 
371. 

See  note  to  Perry  v.  German  American  Bank,  68  Am,  St.  Rep.  696. 

112  Cal.  375-380.    SWINNERTON  y.  ARGONAUT  ETC.  CO. 

Quantum  Meruit— Interest  is  not  allowable  in  action  for  attorney'^ 
fees,  before  decision,  p.  379. 
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Cited  in  Macomber  v.  Bigelow,  123  Cal.  535,  126  Cal.  15,  noted  under 
Cox  V.  McLaughlin,  76  Cal.  60;  dissenting  opinion  in  Lay  cock  v.  Parker, 
103  Wis.  187,  as  to  claim  for  labor  and  materials;  Kuhn  v.  McKay,  7 
Wyo.  65,  allowing  interest  on  demand  based  on  shares  of  stock  having 
market  value. 

Agency. — ^Declarations  of  Agent  are  admissible  to  show  character  of 
act  done  by  him,  p.  380. 

To  same  effect  in  Bergtholdt  v.  Porter,  114  Cal.  689,  admitting  such 
declarations  under  facts  stated. 

General  Citation.— Wittenberg  v.  MoUyneauz,  59  Neb.  206. 

112  Cal.  380-386.     DELLAPIAZZA  v.  OLET. 

Payment  by  Note  is  not  shown  without  intention  and  express  agree- 
ment that  it  so  operate,  p.  386. 

To  same  effect  in  Savings  Bank  v.  Market  Co.,  122  Cal.  33,  holding 
such  proof  not  made.  Cited  in  London  etc.  Bank  v.  Parrott,  125  Cal.  483, 
73  Am.  St.  Rep.  71,  holding  payment  not  established;  Bonestell  v.  Bowie, 
128  Cal.  515,  noted  under  Welch  v.  AUington,  23  Cal.  322;  Sather  etc. 
Co.  V.  Briggs  Co.,  138  Cal.  734,  noted  under  Sichel  v.  Carillo,  42  Cal.  50«3. 

Mining  Partnership  is  dissolved  by  sale  of  entire  interest,  p.  385. 

See  note  to  Breaux  t.  Le  Blanc,  60  Am.  St.  Rep.  416-418. 

112  Cal.  387-401.    IN  RB  BURDICK.    See  FOX  v.  SUTTON,  127  Cal. 
at  516. 

Community  Property. — ^Widow  acquires  her  interest  therein  on  hus- 
band's death  by  succession,  p.  396. 

To  same  effect  in  Hill  Co.  v.  Lawler,  116  Cal.  363,  discussing  effect 
•of  decree  of  distribution  on  her  transferee;  and  see  Cunha  v.  Hughes, 
122  Cal.  112,  as  to  effect  of  such  decree.  Cited  in  Sharpe  v.  Loupe,  120 
Cal.  92,  discussing  rights  of  widow  after  executor's  sale  under  power. 

Decree  of  Distribution  cannot  pass  upon  claims  adverse  to  that  of 
estate,  p.  391. 

To  same  effect  in  Plass  v.  Plass,  121  Cal.  135,  sustaining  ejectment  by 
children  of  deceased  mother  against  executors  of  father's  will.  Cited  in 
Estate  of  Young,  123  Cal.  346,  discussing  findin^;^  therein  as  to  separate 
ownership  of  certain  property;  Briggs  v.  Breen,  123  Cal.  660,  on  point 
that  attorney  is  not  barred  by  allowance  made  executor  for  fees; 
More  V.  More,  133  Cal.  495,  noted  under  Estate  of  Hinckley,  68  Cal. 
618;  Martinovich  v.  Marsicano,  137  Cal.  367,  noted  under  Chever  v. 
Ching  Hong  Pov,  82  Cal.  68. 

Community  Property  is  subject  to  payment  of  wife's  antenuptial 
debts,  p.  .398. 

Notes  Cal.  Rep.— 297. 
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ated  in  Henley  v.  Wilson,  137  Cal.  276,  noted  under  Van  Maren  T. 
Johndon,  15  Cal.  308. 

112  Cal.  401-412.     PAIGE  v.  AKINS. 

Injunction. — Granting  is  within  discretion  of  court,  p.  412. 

Cited  in  Copper  King  v.  Wabash  etc.  Co.,  114  Fed.  992,  noted  under 
Hicks  V.  Compton,  18  Cal.  206. 

112  Cal.  412-421.    EX  PARTE  HASKELL. 

Municipal  License  Ordinance  may  discriminate  between  local  and 
traveling  salesmen,  p.  416. 

To  same  effect  in  Ex  parte  Stephen,  114  Cai.  281,  as  to  discrimina- 
tion between  liquor  dealers  within  and  outside  of  towns.  Cited  in 
Ex  parte  McKenna,  126  Cal.  432,  433,  but  holding  void  as  unreasonable 
and  discriminative  an  ordinance  relative  to  trading  stamps;  County  of 
I^s  Angeles  v.  Eikenberry,  131  Cal.  466,  sustaining  liquor  license  ordi- 
nance; Hill  v.  City  Council,  69  S.  C.  417-428,  noted  under  Sacramento 
V.  Crocker,  16  Cal.  119;  Ex  parte  Lemon,  143  Cal.  562,  563,  upholding 
ordinance  imposing  higher  license  tax  on  restaurants  where  meals 
are  not  prepared  by  proprietor  or  members  of  his  family  than  those 
where  meals  are  so  prepared. 

Municipal  ordinance  will  not  be  declared  void  as  unreasonable  unless 
clearly  so,  p.  416. 

Approved  in  In  re  Berry,  147  Cal.  524,  upholding  Marin  County 
ordinance  prohibiting  use  of  automobiles  on  county  roads  at  night;  In 
re  Zhizhuzza,  147  Cal.  333,  upholding  Oakland  ordinance  providing 
for  removal  of  all  garbage  by  city  or  its  agent,  to  be  consumed  in  city 
crematory. 

Municipal  Ordinance  is  not  void  in  toto  because  of  invalidity  of  one 
independent    provision,    p.    420. 

To  same  effect  in  Ex  parte  Stephen,  114  Cal.  279,  also  cited  above,* 
San  Luis  Obispo  Co.  v.  Greenberg,  120  Cal.  306,  as  to  void  provision  for 
appointment  of  license  tax  collector. 

112  Cal.  422-426.     PEOPLE  v.  MARSHALL. 

Homicide. — ^Justification  need  not  be  proved  by  defendant  beyond 
reasonable  doubt,  p.  424. 

To  same  effect  in  Territory  v.  Lucero,  8  N.  M.  561,  on  point  that 
burden  of  proof  as  to  malice  is  never  on  defendant. 

Instructions. — Conflict  in  is  ground  for  reversal,  p.  425. 
Cited  in  People  v.  Westlake,  124  Cal.  467,  noted  under  -People  r.  Wongf 
Ah  Ngow,  54  Cal.  151. 
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112  Cal.  426-436.     MERRILL  y.  SOUTHSIDE  ETC.  CO. 

Water. — ^Irrigation  Company  must  continue  supply  of  water  to  aU 
entitled  thereto,  irrespective  of  manner  of  its  acquisition,  p.  436. 

To  same  effect  in  Lanning  v.  Osborne,  76  Fed.  Rep.  334,  335,  denying 
power  of  water  company  to  exact  more  than  legal  rate,  and  enjoining 
transfer  of  its  property  made  to  defeat  its  public  obligations.  Cited  in 
Fresno  etc.  Co.  v.  Park,  129  Cal.  441,  holding  eontnu-t  as  to  rates  not 
subject  to  statutes  on  subject;  Crow  v.  San  Joaquin  etc.  Co.,  130  Cal. 
313,  noted  under  Price  v.  Riverside  etc.  Co.,  56  Cal.  431 ;  Pallett  v.  Mur- 
phy, 131  Cal.  197,  sustaining  right  of  lessee  of  owner  to  such  supply 
and  stating  measure  of  damages  on  refusal;  Hildreth  v.  Montecito 
etc.  Co.,  139  Cal.  29,  but  holding  no  public  use  shown  under  facts  stated ; 
Lake  Koen  etc.  Co.  v.  Klein,  63  Kan.  494,  on  point  that  irrigation  com- 
])any  is  quasi  public  carrier  and  subject  to  legislative  control  as  to 
rates;  San  Diego  etc.  Co.  v.  Sharp,  97  Fed.  398,  399,  noted  under  People 
V.  Stephens,  62  Cal.  209;  San  Diego  Flume  Co.  v.  Souther,  90  Fed. 
169. 

112  Cal.  436.    SANTA  ROSA  CITY  R.  R.  v.  CENTRAL  ST.  RY. 

Miscellaneous. — California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
126  Fed.  44,  reviewing  California  cases  on  proposition  that  forfeiture 
clauses  in  grants  of  franchises  or  privileges  are  self-executing. 

112  Cal.  437.     GOODNOW  v.  PARKER. 

Statute  of  Limitations — Mistake. — ^Action  to  compel  conveyance  under 
partition  deeds,  when  division  fence  was  located  by  mistake,  is  barred 
in  five  years,  p.  445. 

Cited  in  Chalmers  v.  Sheehy,  132  Cal.  462,  84  Am.  St.  Rep.  64,  noted 
under  Hager  v.  Shindler,  29  Cal.  47;  Murphy  v.  Crowley,  140  Cal.  146,. 
149,  action  by  heir  of  deceased  person  to  set  aside  conveyance  pro- 
cured by  fraud  on  decedent  by  defendant  and  to  enforce  trust  as  to- 
another  tract  is  action  to  recover  realty  and  barred  in  five  years, 
under   Code   of   Civil   Procedure,   section   318. 

112  Cal.  455-468.  SOUTHERN  PACIFIC  R.  R.  CO.  v.  ALLEN.  S.  C.  see 
dissenting  opinion  in  S.  P.  ETC.  CO.  v.  PAINTER,  1 13  Cal.  at  254,. 
discussing  same  contracts. 

Contract. — Stipulation  will  not  be  considered  a  condition  precedent, 
imless  clearly  so  intended,  p.  461. 

To  same  effect  in  Bank  v.  Duncan,  117  Cal.  415,  holding  no  such  condi- 
tion intended. 

Vendor's  Lien — Foreclosure. — Form  of  decree  sustained,  p.  462. 
ated  in  Odd  Fellows'  Sav.  Bank  v.  Brander,  124  Cal.  257,  noted  under 
Sparks  v.  Hess,  15  Cal.  186. 
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112  Cal.  468-475.    EX  PARTE  JENTZSCH. 

Special  Act  may  be  one  operating  on  all  of  certain  class  when  that 
class  is  improperly  segregated,  p.  474. 

To  same  effect  in  Rauer  v.  Williams,  118  Cal.  408,  as  to  court  fee 
bill  restricted  to  counties  of  stated  population;  Johnson  v.  Goodyear 
etc.  Co.,  127  Cal.  16,  78  Am.  St.  Rep.  28,  noted  under  Ex  parte  Wester- 
field,  55  Cal.  551;  Gibbs  v.  Tally,  131  Cal.  377,  holding  section  1203,  Codi. 
of  Civil  Procedure,  void  as  restricting  power  to  contract;  Denver  v. 
Bach,  26  Colo.  532,  holding  Sunday  ordinance  void  when  applied  to  cer- 
tain classes  of  stores  only;  State  v.  Garbroski,  111  Iowa,  499,  82  Am.  St. 
Rep.  526,  ruling  similarly  as  to  ordinance  exempting  ex -soldiers  from 
license  tax;  note  to  Booth  v.  People,  78  Am.  St.  Rep.  265.  Distinguished 
in  Ex  parte  Northrup,  41  Or.  495,  upholding  laws  of  1901,  page  17,  making 
it  misdemeanor  to  do  barbering  on  Sunday;  State  v.  Sopher,  25  Utah, 
324,  upholding  Revised  Statutes,  section  4234,  prohibiting  keeping  open 
of  places  of  business  on  Sunday,  as  applied  to  barber  shops;  (but  see 
contra  Henley  v.  State,  98  Tenn.  698,  sustaining  act  allowing  witness 
fees  in  only  certain  cases) ;  Tacoipa  v.  Krech,  15  Wash.  298,  as  to  Sunday 
ordinance  directed  against  barbers  only.  Note  citations :  People  v.  Hav- 
nor,  52  Am.  St.  Rep.  715,  on  general  subject. 

Police  Power. — Encroachment  on  rights  of  citizens,  p.  473. 

Approved  in  Ex  parte  Dickey,  144  Cal.  239,  holding  void  act  of  1903, 
limiting  compensation  of  employment  agents;  Ex  parte  Drexel,  147 
Cal.  765,  holding  void  act  of  1905,  making  it  misdemeanor  to  issue  trading 
stamps  and  coupons. 

General  Citation. — Morris  v.  Stout,  110  Iowa,  662. 

112  Oal.  476-503.    BURLING  v.  NEWLANDS.     S.  C,  see  NOUGUSS  ▼. 
NEWLANDS,  118  Cal.  at  106. 

Demurrer. — ^Refusal  of  Amendment  of  Complaint  on  sustaining  will 
not  be  considered  where  record  does  not  show  proposed  amendment,  p. 
499. 

Cited  in  S.  F.  Paving  Co.  v.  Fairfield,  134  Cal.  225,  noted  under  Smith 
T.  Taylor,  82  Cal.  533 ;  Kleinclaus  v.  Dutard,  147  Cal.  252,  applying  rule 
in  suit  to  establish  trust. 

112  Cal.  503  505.    SAN  BERNARDINO  CO.  y.  DAVIDSON. 

Recording  Act  does  not  include  notice  of  mining  location,  p.  504. 

ated  in  County  of  Kern  v.  Lee,  129  Cal.  362,  363,  but  ruling  aliter 
under  amended  statute. 

112  Cal.  606-513.    WORMOUTH  v.  GARDNER.    S.  C,  125  Cal.  318. 

Public  Lands. — Decision  of  Department  is  conclusive  as  to  matters  of 
fact,  but  not  as  to  matters  of  law,  pp.  510,  512. 
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Cited  in  Sousa  v.  Pereira,  132  Cal.  80,  on  second  point,  as  to  power 
of  claimant  to  make  lieu  land  selection;  Standard  Q.  Co.  ▼.  Habishaw, 
132  Cal.  118,  holding  it  conclusive  as  to  character  of  land  involved; 
l^ambert  v.  Bates,  137  Cal.  679,  discussing  application  of  rule  to  deci- 
sions of  council  on  street  assessment  appeals. 

112  Cal.  513-520.     ESTATE  OF  STRATTON. 

Olographic  Will  need  not  be  subscribed,  p.  518. 

Cited  in  Estate  of  Camp,  134  Cal.  237,  holding  signature  in  body 
of  will  sufficient. 

Same. — Intent  of  party  is  primary  rule  of  construction,  p.  618. 
Cited  in  Estate  of  Lakemeyer,   135  Cal.   29,  as  to  abbreviation  of 
date. 

112  Cal.  521.    ESTATE  OF  WILLIAMS.    53  Am.  St.  Rep.  224. 

Will. — ^Legacies  bear  interest  from  time  when  due,  p.  524. 

Cited  in  Estate  of  Blake,  137  Cal.  431,  holding  allowance  erroneous 
as  made. 

112  Cal.  537-547.  BRADFORD  v.  SAN  FRANCISCO. 

Municipal  Indebtedness  cannot  exceed  revenue  during  same  year, 
p.  640. 

Approved,  but  held  inapplicable  in  Higgins  y.  Water  Co.,  118  CaL 
537;  Higgins  v.  San  Diego,  131  Cal.  298,  noted  under  San  Francisco 
Gas  Co.  V.  Brickwedel,  62  Cal.  64. 

Taxation. — Injunction  will  lie  to  prevent  city  irom  incurring  debt 
prohibited  by  law,  p.  541. 

Cited  in  McBride  v.  Newlin,  129  Cal.  37,  but  ruling  aliter  as  to  allow- 
ance and  payment  of  alleged  illegal  claim;  Johnston  v.  Sacramento 
County,  137  Cal.  210,  noted  under  Linden  v.  Case,  46  Cal.  171. 

112  CaL  548-661.    McKENZIE  v.  SCOTTISH  ETC.  INS.  CO. 

Insurance. — Conditions  in  policy  will  be  substantially  enforced,  p. 
556. 

To  same  effect  in  Slinkard  v.  Insurance  Co.,  122  Cal.  600,  as  to 
stipulation  restricting  purposes  of  use  of  insured  property. 

112  Cal.  565-568.     AVERY  v.  MAUDE. 

Signature  of  Attorney  to  Complaint  raises  presumption  of  employment^ 
p.  567. 

Approved  in  Pac.  Pav.  Co.  v.  Vizelich,  141  Cal.  8,  dismissal  for  failure 
to  return  summons  is  erroneous  where  party  was  served  and  attorneys 
appeared  for  him. 
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112  Cal.  668-577.     FOX  v.  HALE  ETC.  CO. 

Appeal — Final  Judgment. — Only  one  final  judgment  can  be  rendered. 
p.  571. 

Cited  in  Alameda  Co.  v.  Crocker,  125  Cal.  106,  as  to  condemnation 
judgment  against  one  defendant  before  appearance  of  his  codefend- 
ants;  Nolan  v.  Smith,  137  Cal.  361,  noted  under  Peck  v.  Vandenberg,  30 
Cal.  22;  Eva  v.  Symons,  145  Cal.  204,  on  appeal  from  judgment  without 
bill  of  exceptions  showing  evidence  it  will  not  be  presumed  against  cor- 
rectness of  judgment  that  evidence  was  given  on  issue  as  to  which  there 
is  no  finding. 

112  Cal.  577-680.    WHITE  v.  WHITE. 

Appeal — ^Transcript. — Time  for  filing  is  not  extended  by  pendency 
of  motion  to  dismiss,  p.  580. 

Cited  in  Headstrom  v.  Hellieson,  136  Cal.  498,  applying  rule  to  failure 
to  file  brief. 

112  Cal.  581-586.     CLINE  ▼.  ROBBINS. 

Mortgage  by  Deed  Absolute. — Finding  will  not  be  disturbed  unless 
evidence  clearly  insufficient,  p.  584. 

To  same  effect  in  Peshine  v.  Ord,  110  Cal.  312,  63  Am.  St.  Rep.  132, 
sustaining  finding  that  deed  was  a  mortgage. 

In  Action  to  Redeem  from  Deed  Intended  as  Mortgage,  it  Is  not  proper 
to  enter  decree  foreclosing  mortgage,  p.  585. 

Approved  in  Mack  v.  Hill,  28  Mont.  102,  grantor  cannot  maintain 
•equity  suit  for  sole  purpose  of  having  deed  absolute  declared  a  mort- 
gage but  must  also  ofifer  to  redeem  the  property. 

112  Cal.  587-502.    HUGHES  v.  ALSIP. 

Street  Assessment — Complaint. — ^Defective  or  imperfect  statements 
•re  cured  by  verdict  or  judgment,  p.  590. 

Cited  in  Belser  v.  AUman,  134  Cal.  400,  sustaining  complaint  in  ab- 
sence of  special  demurrer;  Dobbs  v.  Purington,  136  Cal.  71,  applying 
principle  to  absence  of  findings,  when  not  prejudicing  appellant;  Cutting 
Fruit  etc.  Co.  v.  Canty,  141  Cal.  695,  applying  rule  in  action  for  breach 
of  contract  to  sell  and  deliver  fruit. 

112  Cal.  593-598.     CLUNIE  v.  SIEBE. 

Taxation. — Assessment  is  an  executive  act,  p.  697. 

To  same  effect  in  Siebe  v.  Superior  Court,  114  Cal.  553,  but  holding 
.assessor  not  criminally  liable  for  insufficient  assessment  when  not  made 
eorruptly;  Helman  v.  Los  Angeles,  147  Cal.  657,  where  bonds  of  specific 
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kind  were  described  in  ordinance  making  levy  as  being  bonds  of  previous 
year  in  which  no  such  bonds  issued,  levy  is  void. 

112  Cal.  598-603.  ANDERSON  v.  PACIFIC  BANK;  53  Am.  St.  Rep. 
228. 

Banks. — Special  Deposit  is  not  a  mere  debt,  but  depositor  is  entitled 
to  preference  over  general  creditors,  p.  601. 

To  same  effect  in  Montagu  v.  Pacific  Bank,  81  Fed.  Rep.  606,  as  to 
deposit  in  one  bank  to  account  of  another,  with  directions  to  latter  to 
pay  to  a  third.  Cited  in  Argues  v.  Union  Sav.  Bank,  133  Cal.  144,  holding 
construction  of  bank  commissioners'  act  not  involved  in  the  deci- 
sion. 

112  Cal.  603.    RECLAMATION  DIST.  ▼.  HAMILTON. 
New  TriaL — ^Engrossed   Statement  cannot  be  a   skeleton  statement^ 

p.  607. 

Cited  in  Churchill  v.  Floumoy,  127  Cal.  357,  but  holding  party  estopped 
from  raising  objection  on  appeal. 

Sunday. — Statement  on  new  trial  may  be  served  on,  p.  610. 
Cited  in  Heisen  v.  Smith,  138  Cal.  219,  as  to  publication  of  citation 
in  Sunday  paper. 

Attorney. — Stipulation  of  will  bind  client,   p.  609. 

Cited  in  Queirolo  v.  Queirolo,  129  Cal.  689,  noted  under  Preston  v. 
Hill,  50  Cal.  53;  Beach  v.  Spokane  etc.  Co.,  21  Mont.  186,  but  refusing 
to  enforce  alleged  oral  stipulation  whose  existence  is  disputed. 

112  Cal.  620.    HOVEY  ▼.  BRADBURY. 

Trustee — Action  Against. — Laches  is  not  imputable  from  mere  delay 
in  seeking  accounting,  p.  626. 

Cited  in  Reavis  v.  Reavis,  103  Fed.  818,  noted  under  Lataillade  v. 
Orena,  91  Cal.  565;  note  to  Snelling  v.  American  etc.  Co.^  73  Am.  St. 
Rep.  165. 

112  Cal.  634-636.    PLATT  v.  BUTCHER. 

Written  Contract — ^Performance. — ^Time  of  cannot  be  extended  by 
parol,  p.  635. 

Cited  in  Henehan  v.  Hart,  127  Cal.  658,  as  to  extension  of  time  for 
payment  of  note. 

112  Cal.  637-645.    ROWE  ▼.  BLAKE. 
Pleading. — Order  held  sufficiently  pleaded,  p.  644. 
Cited  in  Clark  v.  Nordholt,  121  Cal.  28,  on  point  that  judgment  of 
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court  of  general  jurisdiction  is  not  within  section  456,  Code  of  Civil 
Procedure. 

112  Cal.  646-651.    WAYmRB  ▼.  SAN  FRANCISCO  ETC.  RY.  CO. 

Railroad  Bonds — ^Foreclosure. — Corporation  must  establish  its  defenses 
and  rights  in  the  foreclosure  action,  p.  650. 

Cited  in  Wolfe  v.  Titus,  124  Cal.  268,  denying  right  to  independent 
suit  by  mortgagor  to  cancel  mortgage  and  enjoin  its  foreclosure;  State 
V.  Holmes,  60  Neb.  43. 

112  Cal.  652-660.  STONE  v.  BANCROFT.  S.  C.  see  HAMBLY  ▼.  BAN- 
CROFT, 83  Fed.  Rep.  446.  449;  BANCROFT  v.  HAMBLY,  94  Fed. 
976-978;  STONE  y.  BANCROFT,  139  Cal.  78. 

Master  and  Servant. — Contract  continues,  though  servant  performs  no 
services,  when  ready  and  willing  to  perform,  but  services  are  not  re- 
quested, p.  657. 

Cited  in  White  v.  City  of  Alameda,  124  Cal.  96,  noted  under  People 
V.  Stratton,  28  Cal.  382;  Hancock  v.  Board  of  Education,  140  Cal.  562, 
in  action  by  principal  for  salary  of  which  he  was  unlawfully  deprived 
by  school  board's  breach  of  contract  of  employment  in  unlawfully  pre- 
venting him  from  performing  duties,  damages  are  what  he  would  have 
received  under  contract. 

112  Cal.  661-668.    HELLMAN  y.   MERZ. 

Probate  Sale. — ^Notice  of  private  sale,  if  published  in  daily  paper, 
must  be  published  for  whole  of  time  designated  by  statute,  p.  666. 

Distinguished  in  People  v.  District,  121  Cal.  524,  sustaining  weekly 
publication  in  daily  paper  of  petition  under  Stats.  1867-68,  p.  507  (but 
see  former  opinion,  p.  527). 

112  Cal.  669-678.    PEOPLE  v.  RAN60D. 

Rape. — ^Evidence  of  other  acts  of  intercourse  is  admissible  when  not 
prejudicial  to  defendant,  p.  673. 

Cited  in  People  v.  Goodwin,  132  Cal.  371,  admitting  evidence  of 
enceinte  condition  of  prosecutrix  after  alleged  seduction. 

112  Cal.   679-683.     AH  TONG  v.  EARLE  FRUIT  CO. 

Parties. — Nonjoinder  is  waived  if  not  properly  objected  to,  p.  682. 

Cited  in  Dewey  v.  Parceles,  137  Cal.  306,  applying  rule  to  misjoinder 
of  plaintiiTs. 

Evidence  of  Custom  is  Inadmissible  in  action  on  express  contract,  p. 
681. 

Approved  in  Withers  v.  Moore,  140  Cal.  597,  applying  rule  to  contract 
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for  shipment  of  foreign  cargo  of  coal;  dissenting  opinion  in  Ames  ▼. 
Southern  Pac.  Co.,  141  Cal.  735,  majority  holding  passenger  not  entitled 
to  damages  for  being  put  off  special  night  train  where  he  had  notice 
that  ticket  was  not  good  unless  he  purchased  berth. 

112  Cal.  683-680.    PEOPLE  y.  STRASSMAN. 

Presumption  of  Innocence  controls  other  disputable  presumptions,  p. 
687. 

Cited  in  People  v.  O'Brien,  130  Cal.  7,  as  to  conflict  in  rape  case  with 
presumption  of  chastity  of  prosecutrix. 

112  CaL  689-694.    IN  RE  BLYTHS.    8.  C.  115  Cal.  at  555. 
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113  Cal.  1-6.    GIBSON  ▼.  STERLING  FURNITURE  CO. 

Master  is  Liable  for  injury  to  minor  servant  not  properly  instructed 
ttB  to  danger,  p.  6. 

Cited  in  Tedford  ▼.  L.  A.  etc.  Co.,  134  Cal.  80,  noted  under  Ingerman 
T.  Moore,  90  Cal.  410. 

Same. — ^Negligence  of  Fellow-senrant  must  be  specially  pleaded,  p.  6. 
Cited  in  Layng  v.  Mt.  Shasta  etc.  Co.,  135  Cal.  143,  and  Peters  y.  Mc- 
Kay, 136  Cal.  76,  noted  under  Conlin  ▼.  Railroad  Co.,  36  Cal.  404. 

113  Cal.  26-34.     DICKEY  v.  GIBSON,  54  Am.  St.  Rep.  321;   S.  C  121 
Cal.  277,  278. 

Homestead  on  Community  Property  vests  absolutely  in  survivor  with 
«n  its  homestead  qualities,  p.  31. 

Cited  in  Robinson  v.  Dougherty,  118  Cal.  301,  holding  it  exempt  in 
liands  of  surviving  husband  from  debts  contracted  before  wife's  death; 
Estate  of  Fath,  132  Cal.  612,  holding  exemption  to  continue  after  hus- 
band's death;  Pajne  v.  Cummings,  146  Cal.  432,  homestead  exemption 
is  not  by  conveyance  of  moiety  of  homestead  property  after  wife'.s 
^eath,  and  interest  conveyed  is  exempt  from  execution  for  previous 
•debts,  in  hands  of  grantee. 

113  Cal.  36-37.    PEOPLE  v.  BROWN. 

Criminal  Law. — Imprisonment  to  pay  fine  cannot  be  imposed  when 
imprisonment  itself  is  also  imposed,  p.  36. 

Cited  in  Roberts  v.  Howells,  22  Utah,  394,  noted  under  Ex  parte  New- 
stadt,  82  Cal.  273. 

Judgment  may  be  enforced  as  to  valid  part  though  another  part  of 
it  may  be  in  excess  of  powers  of  court,  p.  36. 

Approved  in  Claudius  v.  Melvin,  146  Cal.  260,  absolute  divorce  decree 
•entered  without  previous  interlocutory  decree,  is  deemed  interlocutory 
in  so  far  as  it  adjudges  right  to  divorce;  Grannis  v.  Superior  Court,  146 
Cal.  256  arguendo. 

4747 
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113  Cal.  38  45.    SANTA  PAULA  ETC.  WORKS  y.  PERALTA. 

Riparian  Owner  cannot  prevent  subsequent  appropriator  from  tak- 
ing all  the  former  does  not  use,  p.  44. 

Cited  in  Southside  Imp.  Co.  v.  Burson,  147  Cal.  407,  needs  of  non- 
riparian  appropriator  of  surplus  water  for  further  irrigation  does  not 
affect  intervening  right  of  subsequent  appropriator  of  surplus  to  take 
whole  thereof  for  other  beneficial  purposes;  Smith  v.  Denniff,  24  Mont. 
27,  81  Am.  St.  Rep.  415,  discussing  rights  of  one  in  possession  of  public 
lands.  See  note  to  Nevada  etc.  Co.  v.  Bennett,  60  Am.  St.  Rep.  812,  on 
general  sunbject. 

113  Cal.  46-56.    GALVIN  v.  PALMER.     S.  C.  134  Cal.  427. 

Pueblo  Lands. — ^Title  passed  to  United  States  on  conquest  of  Cali- 
fornia, except  when  appropriated,  p.  52. 

Cited  in  Holladay  v.  San  Francisco,  124  Cal.  356,  noted  under  Hart 
V.  Burnett,  16  Cal.  530. 

Deed  of  Presidio  Lands  cannot  be  attacked  collaterally  by  stranger 
to  the  title,  p.  53. 

Cited  in  Phillips  v.  Carter,  135  Cal.  606,  noted  under  Doll  v.  Meador, 
16  Cal.  326. 

Same. — ^Deed  is  prima  facie  evidence  of  facts  essential  to  validity,  p. 
65. 

Cited  in  San  Francisco  etc.  Co.  v.  Hartung,  138  Cal.  227,  noted  under 
Gordon  v.  City  of  San  Diego,  101  Cal.  532. 

Jury. — ^Verdict  may  be  directed  in  equity  cases,  though  evidence  is 
conflicting,  p.  50. 

Cited  in  Davis  v.  Holbrook,  25  Colo.  496,  on  point  that  court  may 
take  case  away  from  jury;  Sanford  v.  Gates,  21  Mont.  287,  on  point 
that  court  may  refuse  to  refer  special  issues. 

Appeal. — Admission  of  Evidence  is  not  reversible  error  when  same 
fact   is   proved  by  other  uncontradicted  evidence,  p.  56. 

To  same  effect  in  Morrill  v.  Hershfield,  10  Mont.  248,  as  to  erroneous 
admission  of  expert  evidence. 

113  Cal.  56-64.    KIRSCH  v.  EIRSCH. 

Adverse  Possession. — Statute  does  not  run  pending  action  for  eject- 
ment by  owner  and  appeal  from  judgment  therein,  p.  63. 

To  same  effect  in  Breon  v.  Robrecht,  118  Cal.  471,  holding  no  new 
yights  acquired  by  possession  during  such  period. 

113  Cal.  72-76.    PEOPLE  v.  DUNLAP. 
Indictment  must  state  facts  directly  and  positively,  p.  76. 
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Cited  in  People  v.  Jones,  123  Cal.  301,  holding  indictment  for  perjury 
insuiiicient. 

Petjnry. — Indictment  must  allege  that  defendant  was  sworn,  p.  75. 

Cited  in  People  v.  Simpton,  133  Cal.  370,  holding  it  insufficient;  but 
•cf.  People  V.  Ennis,  137  Cal.  265,  and  dissenting  opinion  in  State  y. 
Scott,  78  Minn.  320,  ruling  aliter. 

113  Cal.  7«-80.    PEOPLE  ▼.  MANN. 

Criminal  Law.— "Attempt"  defined,  p.  79. 

Cited  in  dissenting  opinion  in  People  t.  Youngs,  122  Mich.  298,  main 
opinion  holding  attempt  to  break  and  enter  not  established. 

113  Cal.  80-88.    PEOPLE  v.  HICKMAN. 

Confessions  are  restricted  to  admissions  of  guilt  and  not  of  facts  that 
may  tend  to  show  guilt,  p.  86. 

To  same  effect  in  People  v.  Ashmead,  118  Cal.  509,  admitting  latter 
€lass  of  evidence  without  proof  of  voluntary  character;  People  v. 
Kelly,  146  Cal.  123,  evidence  of  admission  of  defendant  in  conversation 
that  on  night  of  robbery  he  slept  in  box  car  was  admissible  without 
preliminary  proof  that  it  was  voluntary;  State  v.  Picton,  51  La.  Ann. 
629,  noted  under  People  v.  Parton,  49  Cal.  632. 

Impeachment  of  Witness. — Defendant  testifying  in  own  behalf  may 
\)e  impeached  by  proof  of  reputation,  p.  86. 

To  same  effect  in  People  v.  Mayes,  113  Cal.  624,  sustaining  such 
cross-examination  and  instruction  limiting  its  effect;  People  v.  Arnold, 
116  Cal.  687,  as  to  impeachment  by  proof  of  conviction  of  felony;  Peo- 
ple V.  Prather,  120  Cal.  668,  as  to  impeachment  by  proof  of  general 
reputation;  People  v.  Gleason,  122  Cal.  372,  discussing  instruction  as  to 
defendant's  character. 

Impeachment  of  Witness  as  to  reputation  extends  to  general  reputa- 
tion for  truth,  honesty  and  integrity,  p.  87. 

To  same  effect  in  People  v.  Silva,  121  Cal.  669,  but  holding  error  in 
limiting  inquiry  not  prejudicial  under  facts. 

113  Cal.  91-97.  HOEFT  v.  SUPREME  LODGE. 

Mutual  Benefit  Societies. — ^Beneficiary  may  be  changed  at  pleasure  of 
insured,  when  no  vested  right  acquired,  p.  96. 

To  same  effect  in  Carpenter  v.  Knapp,  101  Iowa,  727,  further  holding 
ri^ht  to  change  not  limited  by  terms  of  certificate  discussed.  Cited  in 
Supreme  Council  v.  Gehrenbeck,  124  Cal.  44,  and  Grimbley  v.  Harrold, 
125  Cal.  29,  noted  under  Jory  v.  Supreme  Council,  lOo  Cal.  20;  Cade  v. 
Head  Camp,  27  Wash.  225,  230,  fact  that  husband  gave  wife  benefit 
•certificate  in  which  she  was  named  as  beneficiary,  with  intent  that  it 
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should  be  hers  absolutely,  does  not  deprive  husband  of^  ri^ht  to  chringe- 
benefieiary.  Note  citations:  Lake  v.  Minnesota  etc.  Assn..  52  Am.  St. 
Kep.  567,  on  general  subject. 

113  Cal.  97-105.    BARRERE  v.  SOMPS. 

Variance. — Common  Count  will  not  support  action  based  on  express 
contract,  p.  102. 

To  same  effect  in  Kerry  v.  Pacific  etc.  Co.,  121  Cal.  566,  but  holding  no- 
variance   shown. 

113  Cal.  105-118.  WARNER  y.  SOUTHERN  PACIFIC  CO.;  54  Am.  St. 
Rep.  327. 

Szptilaion  of  Passenger. — ^Exemplary  Damages  are  not  recoverable 
for,  when  act  not  authorized  nor  ratified,  p.  HI. 

To  same  effect  in  Trabing  v.  California  etc.  Co.,  121  Cal.  Kl,  143, 
discussing  instructions  given  and  refused.  Cited  in  McDonald  v.  Hearst, 
95  Fed.  657,  applying  rule  to  liability  for  publishing  copyrighted  map; 
Graybill  v.  De  Young,  140  Cal.  329,  upholding  instruction  as  to  punitive 
damages  for  libel  though  proprietor  of  newspaper  was  absent  from 
state  and  knew  nothing  of  article.  Note  citations:  Hoboken  etc.  Co.  v. 
Kahn,  59  Am.  St.  Rep.  605,  on  exemplary  damages. 

113  Cal.  119-124.     DONOHOE  v.  TRINITY  ETC.  CO. 

Mechanics'  Liens. — Presumption  of  Agency  arising  under  section  1183, 
Code  of  Civil  Procedure,  may  be  rebutted,  p.  123. 

To  same  effect  in  Jurgenson  v.  Diller,  114  Cal.  492,  55  Am.  St.  Rep. 
84,  holding  owner  not  liable  where  claimant  knew  that  no  agency 
existed. 

113  Cal.  124-129.    ANDRES  v.  FRY. 

Corporate  Contract  is  presumed  authorized  when  signed  by  officers  and 
bearing  corporate  seal,  p.  127. 

See  note  to  Morrison  v.  Gas  Co.,  64  Am.  St.  Rep.  261,  on  effect  of 
seal. 

113  Cal.  129.    PEOPLE  v.  COGSWELL. 

Charitable  Trust  Defined. — Indefiniteness  as  to  beneficiaries  does  not 
vitiate,  p.  136. 

Cited  in  Estate  of  Upham,  127  Cal.  94,  as  to  trust  for  orphan  children; 
Yay  V.  Howe,  136  Cal.  603,  and  Estate  of  Gay,  138  Cal.  553,  noted  under 
Estate  of  Hinckley,  58  Cal.  471;  Harrington  v.  Pier,  105  Wis.  514,  76 
Am.  St.  Rep.  946  (quoted  at  107  Wis.  152)  sustaining  various  trusts; 
Estate  of  Mertliant,  143  Cal.  544,  doctrine  of  perpetuities  does  not  apply 
in  case  of  charitable  bequest. 

General  Citation. — James  Orphan  Asylum  v.  Shelby,  60  Xeb.  808. 
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113  Cal.   147-162.    VANDERHURST  v.  THOLCKE. 

Nuisance  includes  obstruction  of  public  streets,  and  is  abatable  by 
city,  p.  150. 

To  same  effect  in  Siskiyou  etc.  Co.  v.  Rostel,  121  Cal.  513,  as  to 
construction  of  projecting  building,  but  holding  private  action  not 
maintainable;  Nortb  Bloomfield  etc.  Co.  v.  United  States,  88  Fed.  Rep. 
679.  applying  rule  to  filling  of  rivers  by  mining  debris.  Cited  in  Oliver 
V.  Denver,  13  Colo.  App.  347,  but  holding  city  not  liable  for  injury  from 
obstruction  on  street  caused  by  abutting  owner;  Miller  v.  Detroit  etc. 
Co.,  125  Mich.  172,  84  Am.  St.  Rep.  670,  allowing  railway  company, 
acting  under  franchise,  to  remove  shade  trees  without  compensation 
when  necessary  for  construction  of  line;  Odd  Fellows*  Cem.  Assn.  v. 
San  Francisco,  140  Cal.  234,  upholding  city  ordinance  prohibiting  in- 
terments within  city  limits. 

113  Cal.  153-162.    MURPHY  v.  CLAYTON. 

Resulting  Trust  is  enforceable  against  transferee  with  notice,  p. 
159. 

Cited  in  S.  San  Bernardino  etc.  Co.  v.  Bank,  127  Cal.  247,  noted  under 
Case  V.  Codding,  38  Cal.  191. 

113  Cal.  163-168.     SMELTZER  y.  MILLER.    S.  C.  125  Cal.  42. 

Delinquent  Tax  List. — ^Publication  must  be  contracted  for  by  super- 
visors, p.  166. 

To  same  effect  in  Harris  v.  Cook,  119  Cal.  455,  holding  such  contract 
by  tax  collector  void. 

113  Cal.  177-181.    PEOPLE  v.  GUSTL 

Duplicity. — Indictment  for  selling  intoxicating  liquors  charges  only 
one  offense,  although  alleging  several  acts  going  to  make  up  the  offense, 
p.  179. 

To  same  effect  in  People  v.  Eagan,  116  Cal.  290,  as  to  charge  of  violat- 
ing election  laws;  People  v.  Ellenwood,  119  Cal.  169,  sustaining  like  in- 
formation for  forgery. 


I  113  Cal.   181.    PEOPLE  ▼.  BUSBY. 

!  Appeal — ^Briefs. — Appeal  will  not  be  reinstated  unless  petition  shows 

plausible  claim  of  error,  p.  181. 
Cited  in  People  v.  Glaze,  139  Cal.  133,  noted  under  West  v.  Crawford, 

80  Cal.  33. 

113  Cal.  182-196.    WIGGINS  v.  MUSCUPIABE  ETC.  CO.,  54  Am.  St. 
Rep.  337. 
Riparian  Rights. — Apportionment  of  flow  may  be  made  by  court  by 
periods  of  time,  p.  190. 
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To  same  eflfect  in  Smith  v.  Corbit,  116  Cal.  592.  Approved  in  Jones 
V.  Conn,  39  Or.  37,  40,  where  owner  of  riparian  land  subsequently  ac- 
•quires  from  one  source  or  from  different  sources  parcels  of  land  con- 
tiguous to  first  parcel  but  not  adjoining  stream,  later  purchase  becomes 
riparian. 

Lower  Riparian  Has  Not,  as  Matter  of  Law,  Necessity  for  continu- 
ous flow  of  water  for  domestic  uses  any  more  than  for  irrigation,  p. 
189. 

Approved  in  Craig  v.  Crafton  Water  Co.,  141  Cal.  181,  applying  rule 
in  adjustment  of  rights  of  parties  to  use  of  waters  of  ditch. 

Doctrine  of  Riparian  Rights  has  been  enlarged  so  as  to  include  rea- 
sonable use  of  natural  water  for  irrigating  riparian  land,  p.  190. 

Approved  in  Katz  v.  Walkinshaw,  141  Cal.  124,  of  which  owners  of 
artesian  wells  in  artesian  belt,  waters  of  which  are  necessary  for 
domestic  use  and  irrigation,  may  enjoin  diversion  by  other  owners  of 
land  situated  in  belt  for  purpose  of  conveying  waters  to  distant  lands 
for  sale. 

113  Cal.  196-201.    GREGORY  v.  DIGGS. 

Injunction. — ^Justice's  Court  may  be  enjoined  where  defendant  has 
counterclaim  that  exceeds  jurisdiction  of  that  court,  and  has  already 
brought  suit  thereon  in  superior  court,  p.  199. 

Cited  and  criticised  in  concurring  opinion  in  Wright  v.  Superior 
Court,  139  Cal.  476. 

113  Cal.  201-205.    PACIFIC  UNDERTAKERS  v.  WIDBER. 

Municipal  Indebtedness  must  be  limited  during  year  to  its  revenue 
for  that  year,  p.  203. 

To  same  effect  in  Goldsmith  v.  San  Francisco,  116  Cal.  38.  further 
holding  nature  of  indebtedness  not  changed  because  reduced  to  judg- 
ment. 

113  Cal.  205-220.    HEALDSBURG  v.  MULLIGAN. 

Official  Bond. — Surety  is  not  liable  for  robbery  of  public  funds  from 
principal  by  overpowering  force,  p.  219. 

Cited  in  County  of  Sonoma  v.  Stofen,  125  Cal.  37,  but  holding  proof 
as  to  robbery  insufficient  to  authorize  exemption;  State  v.  Gramm,  7 
Wyo.  368  et  seq.,  applying  rule  to  loss  of  moneys  through  failure  of 
bank  of  deposit. 

General  Citations.— Van  Trees  v.  Territory,  7  Okla.  370}  State  v. 
Gramm,  7  Wyo.  389. 
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113  Cal.  221  238.    BLOOD  v.  LA  SERENA  ETC.  CO.    S.  C.  134  Cal.  382. 

Corporate  Contract  is  presumed  authorized  when  properly  signed  and 
sealed,  p.  225. 

See  note  to  Morrison  v.  Gas  Co.,  64  Am.  St.  Rep.  261,  on  corporate 
«eal8. 

Corporation. — President  and  secretary  cannot  bind  by  note  and  mort- 
gage without  special  authority,  p.  225. 

Cited  in  Fontana  y.  Pacific  C.  Co.»  129  Cal.  55,  as  to  contract  relative 
to  corporate  stock;  Crawford  v.  Ice  Co.,  36  Or.  537,  as  to  note,  and 
holding  no  ratification  shown. 

Corporate  Officers. — ^Ratification  and  estoppel  defined  and  distin- 
;guished,  p.  226. 

Cited  in  Pacific  Bank  v.  Stone,  121  Cal.  206,  holding  acts  of  president 
not  ratified.  Approved  in  Curtin  v.  Salmon  River  etc.  Co.,  141  Cal.  312, 
where  transaction  of  note  and  mortgage  was  fully  entered  on  corpo- 
ration's minutes,  and  corporation  retained  benefits  of  loan,  it  is  estopped 
to  dispute  enforcement  of  note  against  it. 

Estoppel  in  Pais  may  be  proved  by  plaintiff  without  pleading  when 
necessary  to  rebut  defense  to  his  prima  facie  case,  p.  229. 

To  same  effect  in  Donnelly  v.  Bridge  Co.,  117  Cal.  422,  applying  rule 
to  proof  of  ostensible  agency. 

113  CaL  238  247.    COOPER  ▼.  MILLER. 

Irrigation  Districts. — Tax  Deed  is  prima  facie  evidence  of  regularity 
■of  proceedings,  p.  242. 

Cited  in  Escondido  etc.  Dist.  v.  Escondido  Sem.,  130  Cal.  133,  applying 
rule  to  deed  under  Statutes  of  1887,  page  29. 

Under  General  Denial  in  Ejectment,  defendant  may  prove  any  fact 
going  to  show  that  plaintiff  had  no  right  of  entry  at  commencement  of 
action,  p.  246. 

To  same  effect  in  Phillips  v.  Hagart,  113  Cal.  554,  54  Am.  St.  Rep. 
370,  holding  recital  of  title  in  defendant  merely  an  argumentative  gen- 
eral denial. 

Approved  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  594, 
plaintiff,  under  averment  of  ownership,  may  prove  prescriptive  title, 
and  such  proof  supports  finding  of  ownership. 

"A. 
113  Cal.  247-267.    SOUTHERN  PAC.  R.  R.  CO.  ▼.  PAINTER. 

Railroad  Grant  to  Atlantic  and  Pacific  Co.,  withdrew  the  land  from 
further  disposition,  p.  251. 

CHed  in  San  Jose  etc.  Co.  ▼.  San  Jose  Ranch  Co.,  129  CaL  678,  dis- 
cussing rights  of  Southern  Pacific  Co.,  under  later  grant. 
Notes  Cal.  Rep.— 298. 
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113  Cal.  258-263.    RUSSELL  v.  PACIFIC  RY.  CO. 

Liability  of  Stockholders  under  statute  of  creating  state  cannot  be 
enforced  elsewhere  when  no  like  remedy  provided,  p.  261. 

To  same  eflFect  in  Ferguson  v.  Sherman,  116  Cal.  173,  but  ruling  aliter 
when  liability  not  penal  and  no  special  remedy  is  provided  in  creating 
state. 

113  Cal.  268-271.    SMITH  v.  SMITH. 

Maintenance.— Contempt  lies  for  noncompliance  with  modified  decree^ 
p.  271. 

To  same  effect  in  Livingston  v.  Superior  Court,  117  Cal.  636,  applying 
rule  to  such  noncompliance  in  husband's  action  to  compel  support. 

113  Cal.  272-278.  SPRECKELS  y.  NEVADA  BANK;  54  Am.  St.  Rep. 
348. 

Corporate  Stock. — ^Pledge  ia  valid  by  endorsement  and  transfer  with- 
out registry,  except  as  to  bona  fide  purchasers  without  notice,  p.  277. 

To  same  effect  in  McFall  v.  Buckeye  etc.  Assn.,  122  Cal.  470,  but  hold- 
ing such  pledge  subject  to  rules  as  to  fraudulent  transfers  when  credit- 
ors are  concerned.  Cited  in  West  Coast  etc.  Co.  v.  Wulff,  133  Cal.  317,. 
noted  under  Weston  v.  Bear  R.  etc.  Co.,  5  Cal.  186;  Ashton  v.  Zeila 
etc  Co.,  134  Cal.  411,  discussing  effect  of  registry;  note  to  McFall  v. 
Buckeye  etc.  Co.,  68  Am.  St.  Rep.  50;  Dover  v.  Pittsburg  Oil  Co.,  143 
Cal.  505,  where  owner  of  stock  ratified  indorsement  thereof  in  his  name 
by  ostensible  agent  and  told  corporation  secretary  that  indorsement 
was  all  right,  he  is  estopped  to  deny  agency  as  against  bona  fide  pur- 
chasers to  one  of  whom  stock  was  transferred  on  bonds;  Hall  v.  Cayot, 
141  Cal.  17,  where  note  of  decedent  was  intended  to  be  secured  by  hi» 
delivery  to  payee  of  unindorsed  certificate  of  stock  standing  on  books- 
of  corporation  in  his  name,  which  intention  was  evidenced  by  certificate 
of  corporation's  secretary,  such  delivery  creates  equitable  lien  on  stock 
which  was  enforceable  as  between  parties;  Hurlburt  v.  Arthur,  140 
Cal.  107,  where  from  coiporate  books  pledgee  of  stock  appears  to  be 
stockholder  and  there  is  nothing  to  show  he  holds  as  pledgee,  he  is 
liable  to  creditors  as  such. 

Pledgee  of  stock  has  right  to  have  proper  entry  of  transaction  be- 
tween himself  and  pledgor  entered  on  books  of  corporation,  p.  277. 

Approved  in  Welch  v.  Gillelen,  147  Cal.  577,  where  stock  transferred 
to  name  of  pledgee  on  books  by  mistake  in  violation  of  instructions  and 
pledgee  immediately  demanded  correction  of  error,  his  retention  ol 
stock  pending  correction  is  not  ratification. 

113  Cal.  278-282.    PEOPLE  v.  TURNER. 
Forgery. — Information   sustained,   p.   280. 
Cited  in  State  v.  Patch,  21  Mont.  537,  also  sustaining  information. 
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113  Gal.  283-826.    PEOPLE  v.  WICKHAM;  8.  G.  116  Gal.  385. 

113   Gal.  286-290.    LOFTUS  ▼.  l<iSCHER. 

Evidence — Written  Instruments. — Part  of  instrument  may  be  read 
by  one  party  when  adversary  given  right  to  read  balance,  p.  288. 

To  same  effect  in  Granite  etc.  Co.  v.  Maginness,  118  Gal.  136,  holding 
such  balance  not  conclusive  when  not  read  by  adversary. 

Appeal  Costs. — Certification  of  Transcript  cannot  be  charged  against 
respondent  when  judgment  affirmed,  although  he  has  refused  to  stipu- 
late to  correctness,  p.  289. 

To  same  effect  in  S.  G.  114  Gal.  136.  Distinguished  in  Lydon  v.  God- 
ard,  5  Idaho,  608  (approved  in  dissenting  opinion  at  page  609),  where 
appellant's  attorney  presented  to  respondent's  attorney  transcript  on 
appeal  for  certification  and  latter  refused,  respondent  liable  for  cost 
of  procuring  certification  of  transcript. 

113  Gal.  291-293.    KENNEDY-SHAW  ETC.  CO.  ▼.  PRIET.    S.  G.,  115 
Gal.  99. 

Mechanics'  Liens — ^Judgment. — General  creditors  of  contractor  with- 
out liens  cannot  atack  findings  as  to  lienors,  p.  293. 

Cited  in  Miller  v.  Carlisle,  127  Gal.  330,  on  point  that  money  judgment 
may  be  rendered  against  contractor  in  such  actions. 

113  Gal.  294-302.  BYRNE  v.  BYRNE.  S.  G.  BYRNE  v.  McGRATH,  130 
Gal.  318. 

Trusts. — Probate  Claim  must  be  presented  on  death  of  trustee  when 
funds  not  capable  of  identification,  p.  299. 

To  same  effect  in  Orcutt  v.  Gould,  117  Gal.  316,  holding  no  such 
identification  shown;  Estate  of  Diitard,  147  Cal.  257,  258,  where  claims 
were  based  solely  on  theory  that  specified  property  of  decedent  was 
trust  property  to  which  claimants  were  entitled  as  beneficiaries,  with- 
out intimation  t/hat  it  had  been  so  mingled  that  it  could  not  be  identi- 
fied, fact  that  claims  presented  asked  for  specific  property  or  its  value,, 
does  not  make  claimants  general  creditors  of  estate;  In  re  Mulligan, 
116  Fed.  718,  where  bankrupt  having  possession  of  property  of  another, 
with  authority  to  sell  on  account  of  owner  and  pay  proceeds  to  him, 
sold  property  and  deposited  proceeds  in  own  name  which  included  own 
money  and  other  trust  funds,  and  afterward  checked  out  moneys  until 
there  was  less  than  amount  of  proceeds,  owner  has  no  lien  on  whole  of 
balance. 

113  Cal.  302-307.    VROOMAN  v.  LI  PO  TAX. 

Dismissal  of  Action  will  be  granted  for  nonservice  and  return  of 
summons  within  three  years,  p.  304. 
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Cited  in  Davis  v.  Hart,  123  Cal.  387,  holding  time  not  extended  by 
defendant's  death;  White  v.  Superior  Court,  126  Cal.  247,  denying  right 
of  court  to  order  alias  summons  thereafter;  Modoc  etc.  Co.  v.  Superior 
Court,  128  Cal.  256,  where  service  was  made  in  time,  but  no  return 
until  a  few  days  after  the  period;  Siskiyou  Co.  Bank  v.  Hoyt,  132  Cal.  84, 
holding  appearance,  as  made,  insufficient  as  waiver;  but  cf.  Union  Sa?. 
Bank  v.  Barrett,  132  Cal.  455,  holding  appearance  sufficient;  Sharpstein 
V.  Eels,  132  Cal.  507-609,  allowing  plea  of  statute  by  defendant  after 
his  default,  if  he  has  made  no  general  appearance  thereafter;  Grant  v. 
McArthur.  137  Cal.  271,  holding  time  not  extended  by  loss  of  summons; 
Swortfiguer  v.  White,  141  Cal.  578,  action  to  foreclose  mortgage  in 
which  there  was  failure  to  serve  and  return  summons  within  three 
*  years,  and  in  which  there  has  been  no  appearance,  must  be  dismissed. 
Distinguished  in  Roth  v.  Superior  Court,  147  Cal.  606,  where  after 
written  stipulation  extending  time  to  plead  which  was  not  filed,  time 
orally  extended  at  defendant's  request  for  period  of  three  years,  and 
summons  not  returned,  motion  to  dismiss  denied. 

Probate  Claims. — Administrator  cannot  waive  statute  of  nonclaim,  p. 
306. 

Cited  in  Reay  v.  Heazelton,  128  Cal.  339,  noted  under  Boyce  v.  Fisk. 
110  Cal.  107;  Fullerton  v.  Bailey,  17  Utah  92,  holding  failure  to  plead 
statute  not  a  waiver. 

Service  of  Summons. — ^Appearance  can  be  made  only  in  method  sped- 
^ed  by  statute,  p.  305. 

To  same  effect  in  McDonald  v.  Agnew,  122  Cal.  450,  holding  appear- 
ance shown  by  demurring  to  complaint. 

113  Cal.  307-310.    CENTER  ▼.  DAVIS.    Cited  in  Pacific  Bank  y.  Han- 
nah, 90  Fed.  77. 

113  Cal.   314.    HARNEY  ▼.   BENSON. 

Street  Assessment  will  be  presumed  made  in  proportion  to  benefits, 
unless  contrary  appears,  p.  319. 

Cited  in  Greenwood  v.  Morrison,  128  Cal.  362,  holding  act  of  18W 
not  unconstitutional  as  to  method  of  levy. 

Owner  Aggrieved  by  Street  Improvement  must  exhaust  special  reme- 
dies before  he  applies  to  the  court,  p.  317. 

Approved  in  0*Dea  v.  Mitchell.  144  Cal.  378,  parties  who  have  not  filed 
objections  to  extent  of  district  to  be  passed  on  by  council,  and  who 
have  allowed  work  to  be  completed,  cannot  be  heard  to  so  o4)ject  in 
action  to  enforce  assessment  lien. 

113  Cal.  337-340.    BENNETT  v.  DAVIS;  54  Am.  St.  Rep.  364. 

Mechanic's  Liens. — ^"Original  Contractor"  does  not  include  one  plaein|^ 
mantels  in  building  under  direct  contract  with  owner,  p.  339. 
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To  same  effect  in  Bryson  v.  McCone,  121  Cal.  157,  and  Caulfield  v.  Polk, 
17  Ind.  App.  436,  cited  under  Hinckley  ▼.  Field's  etc.  Co.,  1>1  Cal.  136. 
Distinguished  in  Salt  Lake  Hardware  Co.  v.  Chainman  Min.  etc.  Co., 
128  Fed.  510,.  one  contracting  with  owner  of  premises  to  furnish  machin- 
ery and  install  it  in  mill  to  be  constructed  by  owner  personally,  is  an 
original  contractor,  within  Cutting's  Compiled  Laws,  section  3885. 

113  Cal.  341-345.    MOTT  IRON  WORKS  v.  WEST  COAST  PLUMBING 
CO. 

Default  Judgment  should  be  vacated  where  summons  was  not  served, 
p.  346. 

Cited  in  Waller  v.  Weston,  125  Cal.  203,  noted  under  Norton  v. 
Atchison  etc.  R.  R.  Co.,  07  Cal.  388. 

113  Cal.  345-356.    JEFFERS  v.  EASTON. 

Estate  for  Years  is  personal  property,  p.  352. 

Cited  in  concurring  opinion  in  Commercial  Bank  v.  Pritchard,  126 
Cal.  606,  construing  section  1215,  Civil  Code;  Barnum  v.  Cochrane,  143 
Cal-  645,  following  rule;  Summerville  v.  Stockton  etc.  Co.,  142  Cal.  539, 
an  estate  for  years  is  not  subject  to  lien  of  judgment  upon  real  prop- 
erty; Lewis  V.  Richardson,  2  Ind.  Ter.  347. 

118  Cal.   367-360.     WILSON  v.   HIND. 

Mechanics'  Liens — ^''Materialman"  includes  one  contracting  with  con^ 
tractor  to  furnish  all  mill  work  requisite  for  building,  p.  350. 

To  same  effect  in  Caulfield  v.  Polk,  17  Ind.  App.  436,  as  to  person  con- 
tracting with   owner  to   furnish  new  machinery  plant. 

113  Cal.  360-364.    FULLER  DESK  CO.  v.  McDADE. 

.  Conversion. — Complaint  is  sufficient  if  alleging  demand  and  refusal, 
p.  363. 

Cited  in  Faulkner  v.  First  Nat.  Bank,  130  Cal.  267,  noted  under 
Hutehings  v.  Castle,  48  Cal.  153. 

113  Cal.  364-366.     KENNY  v.  KELLY. 

Street  Assessment. — Appeal  is  unnecessary  where  assessment  is  void,, 
p.  366. 

Cited  in  Ferine  v.  Lewis,  128  Cal.  241,  noted  under  Ryan  v.  Altschul,, 
103  Cal.  174. 

113  Cal.  366-370.    DALY  v.  HINZ. 

Contributory  Negligence — Defendant  has  burden  of  proof,  p.  369. 

Cited  in  Linden  v.  Anchor  etc.  Co.,  20  Utah,  144,  noted  under  Mao 
Pougall  V.  Central  R.  R.  Co.,  63  Cal.  431. 
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113  Cal.  371-377.    PAINTER  v.  PAINTER. 

Appeal  from  Judgment  for  insufficiency  of  evidence  must  be  taken 
■within  sixty  days  from  filing  of  findings,  p.  374. 

To  same  effect  in  Wood  v.  Water  Co.,  122  Cal.  156,  157,  further  hold- 
ing section  939,  Code  of  Civil  Procedure,  not  affected  herein  by  Stats. 
1897,  p.  55;  dissenting  opinion  in  Watson  v.  Mayberry,  15  Utah,  278, 
construing  local  statute. 

113  Cal.  377  382.     VON  ARX  v.  SAN  FRANCISCO  ETC.  VEREIN. 

Mutual  Benefit  Societies. — Couits  will  not  interfere  in  matter  of  ex- 
pulsion, when  done  under  by-law  not  unreasonable  in  character,  p. 
379. 

To  same  effect  in  Josich  v.  Austrian  etc.  Society,  119  Cal.  76,  denying 
mandamus  for  reinstatement.  Note  citations:  Robinson  v.  Lodge,  59 
Am.  St.  Rep.  205,  and  Kerns  v.  Howley,  68  Am.  St.  Rep.  856. 

113  Cal.  385-391.     HEIDT  v.  MINOR. 

Appeal — ^Reversal. — Parties  may  be  allowed  to  amend  pleadings  on 
remittitur,  p.  388. 

Cited  in  Richards  v.  Bradley,  129  Cal.  671,  also  permitting,  plaintiff 
to  dismiss  without  prejudice;  Pinkham  y.  Pinkham,  60  Neb.  606,  as  to 
amendment  of  complaint. 

113  Cal.  392-402.    MacKAT  v.  SAN  FRANCISCO. 

Taxation. — ^Bonds  held  by  owner  here  are  taxable  here,  although  se- 
cured by  property  elsewhere,  and  cannot  be  exempted,  p.  397. 

Cited  in  Germania  etc.  Co.  v.  San  Francisco,  128  Cal.  596  (cf.  page 
604,  dissenting  opinion),  but  ruling  aliter  as  to  taxation  of  bonds  of  local 
railroads;  Estate  of  Fair,  18  Cal.  612,  613,  noted  under  People  v.  Park, 
23  Cal.  138;  Mackay  v.  San  Francisco,  128  Cal.  682-686,  taxing  foreign 
bonds  against  local  trustee  to  extent  of  his  interest,  although  actually 
lield  without  the  state;  Stanford  v.  San  Francisco,  131  Cal.  36,  37, 
taxing  stock  of  foreign  corporation  against  local  executrix,  although 
held  beyond  this  state  in  pledge;  Pacific  Coast  etc.  Co.  v.  San  Francisco, 
133  Cal.  14,  taxing  against  local  corporation  its  balance  of  account  held 
in  a  New  York  bank;  Bank  of  Woodland  v.  Pierce,  144  Cal.  438,  sol- 
vent credits  may  be  taxed  by  city  to  owner  domiciled  therein,  though 
^secured  by  lien  upon  wheat  situated  and  taxed  elsewhere  for  full  value. 
See  notes  62  Am.  St.  Rep.  453,  454,  456. 

113  Cal.  403-409.    PEOPLE  v.  DE  WINTON;  54  Am.  St.  Rep.  357. 

Arson  does  not  include  burning  of  one's  own  house,  p.  405. 

Criticised  in  Lipschitz  y.  People,  25  Colo.  267,  construing  local  stat- 
utes. 
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113  Cal.  409  413.    BANK  OF  CALIFORNIA  v.  MOTT  IRON  WORKS. 

Negotiable  Instrument. — ^Possession  is  prima  facie  evidence  of  owner- 
ship, p.  412. 

Cited  in  Saunders  v.  Bates,  64  Neb.  210,  as  to  note. 

113  Cal.  414-428.  CHETWOOD  v.  CALIFORNIA  NAT.  BANK.  S.  C. 
113  Cal.  653,  654;  and  see  STATELER  v.  BANK,  77  Fed.  Rep.  47, 
54. 

Variance. — ^Judgment  will  be  reversed  when  based  on  cause  of  action 
not  pleaded,  p.  424. 

To  same  effect  in  Elmore  v.  Elmore,  114  Cal.  519,  holding  nonsuit  for 
variance  improperly  denied,  and  error  not  waived. 

Judgment  Against  Joint  Debtors  is  released  as  to  all  when  paid  by 
one,  p.  427. 

Cited  in  Aigeltinger  v.  Whelan,  133  Cal.  113,  noted  under  Urton  v. 
Price,  57  Cal.  270.    See  note  65  Am.  St.  Rep.  683. 

113  Cal.  429.    RAPP  ▼.  WHITTIER. 

Creditor's  Bill  Lies  in  Favor  of  Judgment  Creditor  after  return  of 
execution  unsatisfied,  p.  430. 

Approved  in  Gordon  v.  Lemp,  7  Idaho,  684,  creditor's  bill  lies  in  favor 
of  judgment  debtor  where  supplementary  proceedings  will  not  result 
in  application  of  debtor's  property  in  payment  of  judgment. 

113  Cal.  444-454.    OWENS  v.  McNALLY.    S.  C.  124  Cal.  30. 

Contract  to  execute  will  in  particular  way  is  enforceable  in  equity, 
p.  448. 

To  same  effect  in  Russell  v.  Agar,  121  Cal.  398;  66  Am.  St.  Rep.  37, 
but  denying  specific  performance  where  contract  indefinite.  Cited  in 
Estate  of  Healy,  137  Cal.  478,  as  to  agreement  to  devise  certain  prop- 
erty and  discussing  position  of  administrator's  attorney  as  to  conflict- 
ing rights  of  heirs;  McCabe  v.  Healy,  138  Cal.  85,  et  passim,  holding 
beneficiary  entitled  to  impress  the  agreement  as  a  trust  upon  the  heirs 
in  case  of  intestacy;  dissenting  opinion  in  Bell  v.  Wyman,  147  Cal.  515, 
majority  upholding  devise  to  woman  as  not  being  for  services  rendered 
to  testator  but  as  mark  of  esteem;  Bums  v.  Smith,  21  Mont.  268-271, 
61)  Am.  St.  Rep.  659-663,  applying  rule  to  contract  to  provide  for 
relative. 

113  Cal.  455-463.    DOWNING  v.  MURRAY. 

Nonsuit  should  be  granted  where  verdict  in  favor  of  plaintiff  would 
be  set  aside  for  want  of  evidence,  p.  463. 

Approved  in  Estate  of  Dole,  147  Cal.  193,  applying  rule  in  will  con- 
test. 
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113  Cal.  463-467.    SAVINGS  BANK  v.  MIDDLEKAUFP. 

Foreclosure  of  Mortgage  cannot  be  defeated  because  of  failure  to 
include  in  action  the  foreclosure  of  pledge  also  given  as  security,  p. 
466. 

To  same  effect  in  McArthur  ▼.  Magee,  114  Cal.  129,  as  to  similar 
action  and  defense.  Cited  in  Hawley  Bros.  v.  Brownstone,  123  Cal. 
648,  noted  under  Ehrlich  v.  Ewald,  66  Cal.  97;  McAulay  v.  Moody,  128 
Cal.  208,  on  point  that  pledgee  need  not  credit  note  with  dividends  he 
might  have  collected  on  collateral  stock. 

113  Cal.  467-473.    MURPHY  v.  WATERHOUSE;  54  Am.  St.  Rep.  366. 

Privileged  Communication  does  not  include  statements  made  by  both 
parties  in  presence  of  attorney  when  acting  for  both,  p.  470. 

To  same  effect  in  Ruiz  v.  Dow,  113  Cal.  498,  admitting  similar  evi- 
dence. Cited  in  Harris  v.  Harris.  136  Cal.  386,  noted  under  Estate  of 
Bauer,  79  Cal.  304.  Note  citations:  O'Brien  v.  Spalding,  66  Am.  St. 
Rep.  224,  225,  on  general  subject. 

113  Cal.  473-474.    PEOPLE  ▼.  RICHTER. 

Appeal  does  not  lie  from  order  setting  aside  information,  p.  474. 

To  same  effect  in  People  v.  Higgins,  114  Cal.  64,  as  to  similar  appeal, 
and  State  v.  O'Brien,  20  Mont.  191,  under  local  statutes.  Approved  in 
State  V.  Ridenbaugh,  5  Idaho,  715,  where  defendant  appealed  from  mis- 
demeanor judgment,  and  district  court  sustained  demurrer  to  com- 
plaint, dismissing  action,  state  cannot  appeal  from  judgment  of  district 
court. 

113  Cal.  479-482.    IN  RE  MARTIN. 

New  Trial. — Order  Granting  will  be  sustained  on  any  of  the  grounds 
urged,  p.  481. 
Cited  in  People  v.  Castro,  133  Cal.  12,  affirming  order. 

113  Cal.  482-490.    LADY  WASHINGTON  ETC.  CO.  v.  WOOD. 

Fraud — Statute  of  Limitations. — ^Knowledge  is  imparted  from  pres- 
ence of  means  of  knowledge,  p.  486. 

To  same  effect  in  Illinois  etc.  Bank  v.  Railway  Co.,  117  Cal.  346, 
applying  rule  to  ratification  by  corporation  of  acts  of  president;  and 
on  same  point,  First  Nat.  Bank  v.  Mining  Co.,  89  Fed.  Rep.  445.  Cited 
in  Smith  v.  Martin,  136  Cal.  254,  noted  under  Moore  v.  Boyd,  74  CaL 
167;  dissenting  opinion  in  Bell  v.  Solomons,  142  Cal.  69,  arguendo. 

113  Cal.  490-498.    RUIZ  ▼.  DOW. 

Deed. — Delivery  in  escrow  will  take  effect  at  once  if  so  intended,  p. 

4l)G. 
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Cited  in  Kenney  v.  Parks,  125  Cal.  151,  noted  under  Bury  v.  Young, 
98  Cal.  446;  Calkins  v.  Equitable  etc.  Co.,  126  Cal.  535,  holding  present 
gift  of  stock  shown  under  facts  stated;  Schurr  v.  Rodenback.  133 
Cal.  88,  holding  delivery  of  deed  established;  Noble  v.  Garden.  146  Cal. 
230,  where  deceased  during  life  maintained  control  of  stock  certificates 
and  drew  all  dividends  after  delivery  of  assigned  certificates  to  agent 
to  whom  she  delivered  other  shares,  with  pass  book,  which  was  essoii- 
tial  to  transfer  of  shares,  fact  that  she  gave  agent  directions  to  deliver 
shares  after  her  death,  which  he  did,  does  not  establish  gift  causa 
mortis. 

Privileged  Communications  do  not  include  statements  in  attorney's 
presenee  by  both  parties  in  conversation,  p.  408. 

See  note  to  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  227,  on  general 
■ubject. 

113  Gal.  408-603.    BACHMAN  ▼.  CATHRT. 

Pleading — ^Fictitious  Names. — Judgment  against  defendants  sued 
under,  cannot  be  supported  without  amendment  substituting  real  names, 
p.  501. 

Cited  in  Alameda  Co.  v.  Crocker,  125  Cal.  104,  105,  noted  under  Mc- 
Kinlay  v.  Tuttle,  42  Cal.  572. 

113  Cal.  503.    CULLEN  ▼.  6LEND0RA  WATER  CO. 

Irrigation  Districts. — Statute  as  to  new  trial  in  confirmation  pro- 
ceedings held  void,  as  special  legislation,  p.  512. 

Cited  in  City  of  Tulare  v.  Hevem,  126  Cal.  231,  and  Krause  v.  Dur- 
brow,  127  Cal.  685,  noted  under  Pasadena  v.  Stimson,  01  Cal.  238;  John- 
son v.  Goodyear  etc.  Co.,  127  Cal.  16,  78  Am.  St.  Rep.  28,  ruling  simil- 
arly as  to  Statutes  of  1807,  page  231,  on  laborers'  lienfi;  Deyoe  v. 
Superior  Court,  140  Cal.  486,  487,  upholding  interlocutory  divorce  decree 
act  of  1003. 

Same. — Confirmation  Proceedings  are  in  rem  and  judgment  is  binding 
accordingly,  p.  516. 

Cited  in  People  v.  Linda  Vista  etc.  Dist.,  128  Cal.  481,  482,  noted 
under  Crall  ▼.  Poso  etc.  Dist.,  87  Cal.  140;  Perris  Irr.  Dist.  v.  Thomp- 
son, 116  Fed.  836,  where  answer  in  action  against  irrigation  district  to 
recover  on  its  bonds  was  not  verified,  and  complaint  set  out  copies  of 
bonds,  which,  bearing  seal  of  district,  were  also  introduced  in  evidence, 
plaintiff  need  not  prove  their  confirmation. 

113  Cal.  532  541.    VANCE  v.  ANDERSON. 

Ejectment. — Complaint  must  aver  seisin  or  right  of  possession  at  com* 
mencement  of  action,  p.  536. 
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To  same  effect  in  Lettelier  v.  Mann,  79  Fed.  Rep.  83,  applying  rule 
to  action  for  patent  infringement. 

Defects  in  pleading  may  be  cured  by  averments  in  pleadings  of 
opposite  party,  p.  636. 

Approved  in  Abner  Doble  Co.  v.  Keystone  etc.  Co.,  145  Cal.  496,  fail- 
ure of  cross -complaint  to  aver  non-payment  of  notes  described  therein 
is  not  fatal  where  it  appears  from  complaint  of  plaintiff  and  answer 
to  cross -complaint  that  such  notes  were  credited  as  payments  on  plain- 
tiff's account  without  any  claim  of  any  item  of  payment  to  be  applied 
on  such  notes. 

113  Cal.  641-547.     PACHECO  v.  JUDSON  MFG.  CO. 

Expert  Evidence  is  admissible  that  defect  was  ascertainable  by  em- 
ploying specified  methods,  p.  646. 

Cited  in  Southern  Pacific  Co.  v.  Hall,  100  Fed.  766,  noted  under 
Sappenfield  v.  Railroad  Co.,  91  Cal.  48. 

Jury  determines  whether  inference  of  negligence  should  be  drawn 
from  evidence,  p.  646. 

Approved  in  Shea  v.  Pacific  Power  Co.,  146  .Cal.  683,  owner  of  engine 
and  boiler  is  not  absolved  from  liability  on  account  of  bursting  boiler, 
merely  because  independent  contractor  was  procured  to  repair  it. 

113  Cal.  647-552.    HOWETH  ▼.  SULLENOER. 

'  Mining  Loaction. — Boundaries  should  be  so  marked  as  to  be  readily 
traceable,  p.  560. 

Cited  in  Eaton  v.  Norris,  131  Cal.  664,  565,  holding  marking  sufficient, 
and  sustaining  findings;  McCarthy  v.  Phelan,  132  Cal.  406,  but  affirming 
order  granting  new  trial  based  on  insufficiency  of  evidence;  Kern  Oil 
Co.  V.  Crawford,  143  Cal.  301,  in  locating  placer  claim  where  notice  of 
location  calls  for  legal  subdivision,  it  is  sufficient  notice  of  its  bound- 
aries. 

113  Cal.  552-560.    PHILLIPS  v.  HA6ART. 

Moment  Redemption  Occurs,  All  Interest  to  realty  possessed  by  pur- 
chaser at  foreclosure  sale  ceases,  p.  556. 

Approved  in  Leet  v.  Armbruster,  143  Cal.  668,  672,  when  purchaser 
at  foreclosure  sale  refuses  lawful  tender  of  redemption  money,  mort- 
gagor may  maintain  ejectment. 

113  Cal.  561-569.     ORTON  v.  BROWN.    S.  C.  117  Cal.  602. 

113   Cal.    669-577.    PEOPLE   ▼.   WORDEN    S.   C.    see   CROSSLET   t. 
STATE,  168  U.  S.  ©41,  642. 

Instructions  are  to  be  construed  as  a  whole,  p.  571. 

Cited  in  People  v.  Neber,  125  CaL  662,  affirming  burglary  instructions. 
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113  Cal.  577-690.    IN  RE  PEARSONS.    S.  C.  125  Cal.  286. 

Wills— Bequest  to  Asylums.— Will  construed  as  to  bequest  to  "or- 
phan asylums/'  p.  586. 

See  note  to  Hoeffer  ▼.  Clogan,  63  Am.  St.  Rep.  262,  on  charitable 
uses. 

113  Cal.  693-607.    CALLAN  ▼.  BULL. 

Negligence. — Independent  Contractor  is  an  employee  not  controllable 
at  pleasure  of  employer,  p.  598. 

To  same  effect  in  Frassi  v.  McDonald,  122  Cal.  403,  holding  parties 
not  master  and  servant  under  facts  stated.  Cited  in  Hedge  v.  Williams, 
131  Cal.  459,  82  Am.  St.  Rep.  369,  noted  under  Bennett  v.  Truebody, 
^  Cal.  509. 

Master  is  Liable  for  negligence  of  his  employee  in  an  act  which 
former  must  personally  perform,  p.  60S. 

To  same  effect  in  Donnelly  v.  Bridge  Co.,  117  Cal.  424,  but  holding 
master  not  liable  under  facts  stated;  McCall  v.  Pacific  Mail  S.  S.  Co., 
123  Cal.  46,  holding  steamship  company  employing  contractor  to  remove 
freight  is  not  liable  to  employer  of  contractor  for  injuries  caused  by 
breakingof  sling  due  to  latent  defect  in  rope;  Tedford  v.  L.  A.  etc. 
Co.,  134  Cal.  80,  noted  under  Davis  v.  S.  P.  Co.,  98  Cal.  13;  note  to 
Mast  v.  Kern,  75  Am.  St.  Rep.  635;  Roche  v.  Llewellyn  Iron  Works  Co., 
140  Cal.  569,  master  not  liable  to  servant  for  injury  caused  by  defect- 
ive boiler  on  premises  of  electric  company  on  which  master  was  doing 
work;  Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  512,  master  is  liable  for 
death  of  employee  caused  by  breaking  of  machinery  due  to  running  it 
at  excessive  speed,  where  engineer  was  under  direct  orders  of  superin- 
tendent; Jackson  v.  Railroad  Co.,  43  W.  Va.  400,  holding  conductor 
and  brakeman  fellow  servants,  and  master  not  liable;  and  Carolan  v. 
S.  P.  Co.,  84  Fed.  Rep.  87,  holding  facts  not  within  rule  as  to  master's 
duty  to  provide  employee  with  safe  place  to  work. 

Master  is  not  Liable  to  servant  for  injuries  received  in  place  con- 
structed by  servant  himself  in  course  of  the  work,  p.  604. 

Cited  in  Hanley  v.  California  etc.  Co.,  127  Cal.  237-239,  242,  but 
holding  master  liable  for  fall  of  untimbered  tunnel,  used  by  workmen 
to  prosecute  further  work;  Kerrigan  v.  Market  St.  Ry.  Co.,  138  Cal. 
611,  and  Wall  v.  Marschutz,  138  Cal.  526,  noted  under  Bums  v.  Sennett, 
99  Cal.  363;  Towne  v.  United  Electric  etc.  Co.,  146  Cal.  774,  master  not 
liable  for  injuries  to  servant  caused  by  falling  of  telegraph  pole  where 
servant  selected  dull  spike  pole  when  good  ones  were  in  reach. 

Kxpert  Evidence  is  Admissible  where  matters  are  not  presumably 
within  common  knowledge  of  men,  p.  607. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  304,  admitting  expert 
evidence  as  to  sufficiency  and  security  of  counterbalancing  and  fastening 
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of  derrick;  Faulkner  v.  Min.  Co.,  23  Utah,  448,  in  action  for  personal 
injuries  caused  by  defective  condition  of  mine,  questions  to  experts  as- 
to  whether  decayed  state  of  sill  would  render  extra  timbers  necessary 
to  safety  were  proper. 

113  Cal.  618-627.    PEOPLE  v.  MAYES. 

Misconduct  of  District  Attorney  is  not  reversible  error  unless  such 
as  to  have  influenced  jury,  p.   622. 

To  same  effect  in  People  v.  Wong  Chuey,  117  Cal.  630,  denying  re- 
versal therefor;  People  v.  Woon  Tuck  Wo,  120  Cal.  295,  applying  rule- 
to  misconduct  of  judge.  Cited  in  People  v.  Mathews,  139  Cal.  628,  noted 
under  People  v.  Kamaunu,  110  Cal.  609. 

Impeachment. — Defendant  testifying  on  own  behalf  is  subject  to,  p.. 
623. 

To  same  effect  in  People  v.  Gleason,  122  Cal.  372,  but  holding  in- 
struction as  to  defendant's  reputation  erroneous. 

Defendant's  Character  Witnesses  may  be  Cross-examined  with  ref- 
erence to  specific  acts,  p.  624. 
Approved  in  People  v.  Perry,  144  Cal.  750,  following  rule. 

113  Cal.  628-636.    SANTA  CRUZ  ETC.  CO.  v.  BRODERICK. 

Municipal  Contracts — Claim  on. — ^Allowance  cannot  add  validity  to* 
vx>id  claim,  p.  634. 

Cited  in  Berka  v.  Woodward,  125  Cal.  129,  73  Am.  St.  Rep.  38,  as  to 
contract  between  city  council  and  one  of  its  members. 

Street  Assessment. — Competitive  Bidding  is  essential  in  proceedings, 
under  Vrooman  Act,  p.  630. 

Cited  in  City  Imp.  Co.  v.  Broderick,  126  Cal.  140,  disallowing  private 
contract  without  such  bidding. 

Municipal  Contracts  are  void  unless  executed  in  manner  provided  by 
charter,  p.  635. 

To  same  effect  in  Frick  v.  Los  Angeles,  115  Cal.  616,  where  contract 
not  signed  by  mayor  as  so  required;  and  see  Flickinger  v.  Fay,  119 
Cal.  592,  discussing  power  to  order  improvement  of  accepted  street. 

113  Cal.  636-643.    HOPPER  v.  BARNES. 

Easement  is  presumed  to  be  appurtenant  rather  than  in  gross,  p. 
639. 

C  ited  in  Durkee  v.  Jones,  27  Colo.  164,  and  Lidgerding  v.  Zignego,. 
77  Minn.  426,  77  Am.  St.  Rep.  679,  so  construing  deeds. 
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113  Cal.  644-648.    MILLER  v.  CURRT. 

Fees. — Statute  of  1895  (p.  267),  applies  to  city  and  county  of  San 
Francisco,  p. -645. 

To  same  effect  in  Reid  v.  Groezinger,  115  Cal.  552,  discussing  fees  of 
its  justices  of  the  peace.  Cited  in  Hilton  ▼.  Curry,  124  Cal.  88,  but 
holding  provisions  of  earlier  acts  as  to  jurors'  fees  not  repealed  by  act 
of  1895;  Crowley  v.  Freud,  132  Cal.  443,  discussing  status  of  San  Fran- 
cisco. 

113  Cal.  649-856.    CHETWOOD  T.  CALIFORNIA  NAT.  BANK    S.  G. 
See  STATELER  v.  CALIFORNIA  NAT.  BANK,  77  Fed.  Rep.  47,  64. 

113  Cal.  656-664.    HAILE  v.  SMITH.    S.  C.  128  Cal.  415. 

Vendee  cannot  rescind  by  failing  to  make  stipulated  payment,  though 
time  is  of  essence,  p.  661. 

Cited  in  Swain  ▼.  Jacks,  125  Cal.  220,  noted  under  Townsend  ▼. 
Tufts,  95  Cal.  257. 

Vendee's  Tender  of  purchase  money,  when  unaccepted,  extinguishes 
all  further  claim  of  vendor  to  the  property,  p.  662. 

To  same  effect  in  Latta  v.  Tutton,  122  Cal.  283,  holding  pledgee's 
lien  extinguished  by  like  tender  of  debt.  Cited  in  Wolff  v.  Canadian 
Pac.  Ry.  Co.,  123  Cal.  543,  noted  under  Loughborough  v.  McNevin,  74 
•Cal.  266;  Leet  v.  Armbruster,  143  Cal.  669,  where  lawful  tender  of  re- 
demption money  is  refused  by  purchaser  at  foreclosure  sale,  mortgagor 
msLj  maintain  ejectment. 

113  Cal.  664-673.    QUINCHARD  ▼.  BOARD  OF  TRUSTEES. 

Street  Assessments.— Certiorari  does  not  lie  from  order  for  street  im- 
provement, being  merely  legislative,  p.  669. 

To  same  effect  in  People  v.  Dean,  122  Cal.  423,  denying  writ  to  review 
order  granting  franchise.  Cited  in  Frasher  v.  Rader,  124  Cal.  134, 
applying  rule  to  determination  by  fire  commissioners  as  to  establish- 
ment of  blacksmith  shop;  Brown  v.  Board,  124  Cal.  277.  noted  under 
People  V.  Bush,  40  Cft^l.  344;  State  v.  Osbum,  24  Nev.  191-195,  as  to 
canvass  of  votes  by  board;  Selde  v.  Lincoln  Co.,  25  Wa&h.  207,  as  to  es- 
tablishment of  road  by  supervisors;  Borchard  v.  Supervisors,  144  Cal. 
14.  reviewing  determination  of  supervisors  that  proper  petition  for 
•organization  of  municipality  was  presented,  supported  by  required 
4Lffidayit  of  electors,  and  that  proper  notice  had  been  published. 

113  Cal.  673-682.    BUCKLEY  ▼.  SILVERBERG. 
Ostensible  Agency  defined  and  held  established,  p.  679. 
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Cited  in  Gosliner  v.  Grangers'  Bank,  124  Oal.  228,  ruling  aliter  when 
party  did  not  rely  on  any  ostensible  agency. 

Either  Party  Has  Right  to  Have  Instruction  Given  upon  his  own 
theory  of  case  if  there  is  any  evidence  to  support  it,  p.  682. 

Approved  in  Downey  v.  Gemini  Min.  Co.,  24  Utah,  436,  upholding  re- 
fusal of  instruction  in  action  for  injuries  to  minor  caused  by  falling  in 
hole  in  mine,  where  evidence  did  not  support  request. 

113  Cal.  682-688.    IN  RE  BOODT.    S.  G.  119  Cal.  403. 

Marital  Property. — ^Presumption  is  that  all  property  acquired  during 
coverture  is  community,  p.  686. 

To  same  effect  in  Thorpe  v.  Sampson,  84  Fed.  Rep.  65,  but  holding  pre- 
sumption rebutted  by  evidence  adduced.  Cited  in  Fennell  v.  Drink- 
house,  131  Cal.  451,  82  Am.  St.  Rep.  364^  applying  rule  to  bank  deposits 
made  during  coverture. 
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114  Cal.  1-10.    BABDELBY  v.  SHEA;  55  Am.  St.  Rep.  56. 

Negligence. — Owner  of  Premises  need  use  only  ordinary  oart  ts  to 
visitor,  p.  6. 
See  note  to  Holbrook  y.  Aldrich,  60  Am.  Bt.  Rep.  365. 

114  Cal.  18-24.     PEOPLE  ▼.  KENNETT. 

Homicide — Self-defense. — ^InBtruction  approved,  p.  19. 

Cited  in  People  v.  Roemer,  114  Cal.  55,  approving  same  instruction; 
People  V.  Miller,  125  Cal.  47,  disapproving  instructions. 

114  Cal.  24-27.    IN  RE  TREADWELL. 

Judgment  of  Disbarment  Does  not  Preclude  Court  from  setting  it 
aside  and  restoring  delinquent  attorney,  p.  26. 

Approved  in  In  re  Simpson,  UN.  Dak.  528,  reinstating  disbarred 
attorney;  In  re  Boone,  90  Fed.  794. 

114  Cal.  28-34.    FINKELDEY  v.  OMNIBUS  CABLE  CO. 

Negligence  is  Question  for  jury  unless  facts  are  undisputed,  p.  33. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  applying 
rule  in  case  of  undisputed  evidence  when  different  conclusions  may  be 
drawn  therefrom. 

114  Cal.  34-40.    PLEASANT  y.  SAMUELS. 

Pleading. — Common  Connt  is  good  even  against  demurrer  for  uncer- 
tainty, although  not  setting  out  items  of  account  nor  date  of  accrual, 
p.  38." 

Cited  in  McFarland  v.  Holoomb,  123  Cal.  87,  as  to  complaint  for 
services,  citing  main  case  also  as  to  demurrer  based  on  statute  of 
limitations;  Minor  v.  Baldridge,  123  Cal.  190,  noted  under  Abadie  v. 
Carillo,  32  Cal.  172;  Long  Beach  etc.  Dist.  v.  Dodge,  135  Cal.  407,  noted 
under  Wise  v.  Hogan,  77  Cal.  184.    Distinguished  in  Provident  etc.  Assn. 
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V.  Davis,  143  Cal.  266,  counterclaim  which  merely  alleges  indebtedness 
of  plaintiff  to  defendant's  assignor,  existing  prior  to  commencement 
of  action,  and  that  the  same  has  not  been  paid  and  is  now  due  and 
payable,  without  facts  showing  maturity  of  debt  at  commencement  of 
action,  is  demurrable. 

Notes — ^Accommodation  Maker. — ^Right  of  action  against  person  re- 
question  making  of  notes  arises  when  he  has  made  payment,  p.  40. 

Cited  in  Loe  wen  thai  v.  Coonan,  135  Cal.  383,  applying  rule  to  action 
by  surety  to  foreclose  mortgages  given  as  indemnity. 

114  Cal.  41-42.    ROBINSON  ▼.  TEMPLE  LODGE. 

Computation  of  Time — Sunday. — ^When  last  day  for  performance  is 
Sunday,  party  has  all  of  next  day,  p.  42. 
See  note  to  State  v.  Michel,  78  Am.  St.  Rep.  377. 

Notice  of  Appeal  may  be  Served  Before  it  is  Filed  and  statute  pre- 
scribes no  limit  of  time  for  its  filing,  p.  41. 

Approved  in  San  Francisco  Law  etc.  Co.  v.  State,  141  Cal.  358,  follow- 
ing rule. 

114  Cal.  42-51.    WALLACE  v.  SISSON. 

Law  of  Case  does  not  apply  to  decisions  on  questions  of  fact,  p.  44. 

To  same  effect  in  Robinson  v.  Thornton,  114  Cal.  277,  as  to  decision 
of  sufficiency  of  evidence  to  justify  finding  of  adverse  possession.  Cited 
in  Estate  of  Scott,  128  Cal.  66,  applying  principle  in  afllrming  dedsion 
of  probate  judge  in  will  contest  when  evidence  conflicted. 

114  Cal.  51.    PEOPLE  v.  RORMER. 

Cited  in  People  v.  Miller,  125  Cal.  47,  on  same  point  as  People  ▼. 
Kennett,  114  Cal.  28. 

114  Cal.  56-60.  PEOPLE  v.  BENNETT.  S.  C.  see  IN  RE  BENNETT, 
84  Fed.  Rep.  326,  refusing  release  on  habeas  corpus  from  conviction 
in  main  case,  based  on  plea  of  jeopardy. 

Once  in  Jeopardy. — Right  to  plea  is  waived  if  not  asserted,  p.  57. 
Cited  in  People  v.  Hawkins,  127  Cal.  374,  applying  rule  to  waiver 
of  right  to  speedy  trial  (Pen.  Code,  sec.  1382). 

114  Cal.  60-63.  SPRECKELS  y.  SPRECKELS. 

Appeal. — ^Undertaking  covering  several  appeals  is  defective  when  not 
distinctly  referring  to  them,  p.  62. 

To  same  effect  in  Estate  of  Heydenfeldt,  119  CaL  848  (but  see 
4iis8enting  opinion,  p.  349). 
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Appeal. — New  Undertaking  may  be  filed  in  appellate  court  where  orig- 
inal not  entirely  insufficient,  p.  62. 

To  same  effect  in  Estate  of  Heydenfeldt,  110  Cal.  348,  but  holding 
rule  inapplicable  under  facts  (but  see  dissenting  opinion,  349) ;  Jarman 
▼.  Rea,  129  Cal.  159,  distinguishing  between  "insufficient"  and  entirely 
•defective  bonds,  and  allowing  filing  of  new  bond;  Morse  v.  Callantine, 
19  Mont.  94,  holding  bond  amendable. 

Record  on  Appeal. — ^Bill  of  Exceptions  is  necessary  to  authenticate 
pi^pers  used  on  motion  to  dissolve  injunction,  p.  62. 

To  same  effect  in  Melde  v.  Reynolds,  120  Cal.  237,  as  to  affidavits  on 
motion  for  new  trial.  Cited  in  San  Diego  etc.  Bank  v.  Goodsell,  137 
€al.  423-426,  noted  under  Herrlich  v.  McDonald,  80  Cal.  472. 

114  Cal.  64-67.     FINGER  v.  McCAUGHEY. 

Mortgage. — Interest  may  be  made  payable  at  increased  rate  after  de- 
fault, but  right  to  compound  interest  therefor  is  dependent  entirely 
on  stipulation  as  made,  p.  66. 

To  same  effect  in  Yndart  v.  Den,  116  Cal.  640,  541,  646,  58  Am.  St. 
Rep.  204,  205,  209,  but  holding  stipulation  for  compound  interest  void 
when  at  rate  higher  than  on  original  debt;  Richardson  v.  Diss,  127  Cal. 
60,  noted  under  Corcoran  v.  Doll,  32  Cal.  82;  McKay's  Estate  v.  Bank, 
27  Colo.  55,  sustaining  provision  in  note  increasing  rate  on  default  at 
maturity. 

114  Cal.  67-69.     PEOPLE  v.  ROBERTS. 

Instructions. — Court  cannot  direct  jury  to  return  verdict  of  "not 
^ilty,"  p.  68. 

To  same  effect  in  People  v.  Ammerman,  118  Q&l.  28,  but  sustaining 
direction  that  jury  find  for  people  on  plea  of  former  jeopardy  when 
question  has  become  one  of  law;  People  v.  Terrill,  132  Cal.  601,  noted 
under  People  v.  Webb,  38  Cal.  467;  People  v.  Stoll,  143  Cal.  691,  follow- 
ing rule. 

Judgment  will  be  Affirmed  notwithstanding  error  in  summarily  di- 
recting verdict  for  defendant,  as  erroneous  acquittal  is  once  in  jeopardy, 
p.  69. 

Approved  in  dissenting  opinion  in  People  v.  Stoll,  143  Cal.  697,  698, 
majority  holding  where  coui't  erroneously  directs  jury  to  find  defendant 
not  guilty,  judgment  will  be  reversed ;  People  v.  Hill,  146  Cal.  146,  apply- 
ing rule  in  bribery.  Distinguished  in  People  v.  Stoll,  143  Cal.  691, 
reversing  judgment  where  court  erroneously  directed  jury  to  acquit 

114  Cal.  69-73.     LEONARD  v.  SHAW. 

Specifications  of  Error  cannot  be  supplied  from  notice  of  intention, 
although  that  appears  in  transcript,  p.  71. 
Notes  Cal.  Rep.— 299. 
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To  same  effect  in  Sprigg  v.  Barber,  122  Cal.  575,  also  holding  cer- 
tificate of  clerk  to  transcript  immaterial  in  this  respect.  Cited  in  Byx- 
bee  V.  Dewey,  128  Cal.  324,  and  explained,  holding  specifications  by  ap- 
pellant unnecessary  on  his  appeal  from  order  granting  new  trial; 
Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  484,  holding  rule  inapplicable 
when  motion  was  made  on  minutes  of  court;  Sather  Bkg.  Co.  v.  Brigg* 
Co.,  138  Cal.  726,  refusing  to  consider  bill  because  of  such  omissions; 
Kent  V.  Williams,  146  Cal.  12,  appeal  from  order  denying  new  trial  can- 
not be  considered  where  motion  made  on  minutes  of  court,  and  statement 
is  authenticated  only  by  attorneys  and  contains  no  specification  of  er- 
ror; Roberts  v.  Hall,  147  Cal.  437,  where  motion  for  new  trial  made  on 
minutes  of  court  only  specifications  of  insufificiency  of  evidence  considered 
are  those  in  settled  statement;  Johnson  etc.  Co.  v.  Case,  13  S.  Dak.  29, 
holding  specifications  insufficient  under  local  statutes. 

114  Cal.  73-89.    IN  RE  LUX.    8.  C.  see  114  Cal.  at  90. 

114  Cal.  91-95.    CHATEAU  v.  SINGLA;  55  Am.  St.  Rep.  63. 

Void  Contract  will  not  be  enforced,  p.  94. 

Cited  in  Ball  v.  Putnam,  123  Cal.  140,  as  to  note  connected  with 
"lobbying"  proceedings;  Demartini  v.  Anderson,  127  Cal.  35,  as  to  lease 
of  house  of  prostitution;  Ballerino  v.  Ballerino,  147  Cal.  546,  in  parti- 
tion where  accounting  had  of  rents  collected  by  co-tenants,  no  com- 
pensation allowed  for  services  based  on  collection  of  daily  rents  of 
premises  known  to  be  occupied  by  prostitutes;  Standard  F.  Co.  v. 
Van  Alstine,  22  Wash.  676,  79  Am.  St.  Rep.  964  (and  note,  page  965),. 
as  to  conditional  sale  of  furniture  for  such  house. 

114  Cal.  95-99.    PACKARD  v.  CRAIG. 

On  appeal  from  judgment  in  election  contest  sufficiency  of  judgment 
cannot  be  reviewed  unless  appeal  is  taken  within  sixty  days,  p.  98. 

Cited  in  McCarthy  v.  Wilson,  146  Cal.  325,  326,  errors  in  admission 
or  rejection  of  ballots  may  be  reviewed  on  appeal  from  judgment 
taken  after  lapse  of  sixty  days. 

114  Cal.  100-107.    ALTOONA  ETC.  CO.  v.  INTEGRAL  ETC.  CO, 

Mine. — Annual  Labor  does  not  comprise  employment  of  watchman 
to  prevent  relocation  where  mine  idle,  p.  106. 

Distinguished  in  Justice  etc.  Co.  v.  Barclay,  82  Fed.  Rep.  562,  holding 
sufficient  annual  labor  performed. 

Annual  Labor  is  sufficient  if  done  on  one  of  several  nonoontiguouft 
mines,  when  done  for  benefit  of  the  group,  p.  107. 

Cited  in  Yreka  etc.  Co.  v.  Knight,  133  Cal.  649,  noted  under  De  Noon 
▼.  Morrison,  83  Cal.  163. 
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Mining  Claims. — Action  to  quiet  title  brought  by  contestant  in  land 
office  is  not  governed  by  section  2326,  Revised  Statutes,  p.  103 

Criticised  in  Murray  v.  Polglase,  23  Mont.  417,  holding  correct  rule 
stated  in  Mont  Blanc  etc.  Co.  v.  Debour,  61  Cal.  364;  Schroder  v. 
Aden  Gold  Min.  Co.,  144  Cal.  630,  in  action  to  quiet  title  to  mining 
claim  it  is  immaterial  whether  defendant  had  failed  to  prove  that 
original  locators  were  qualified  or  that  he  had  properly  marked  bound- 
aries by  monuments;  Gruwell  v.  Rocca,  141  Cal.  419,  in  action  to 
quiet  title  to  mining  claims,  findings  that  plaintiff  is  not  owner  or  en- 
titled to  possession  and  that  since  certain  date  defendant  has  been 
owner,  in  possession,  and  entitled  to  possession  of  property,  are  suffi- 
cient to  support  judgment  for  defendant. 

Holding  and  Working  Mining  Claim  for  Five  Years  before  any  ad- 
verse claim  is  made  thereto  is  equivalent  to  valid  location  and  confers 
right  of  possession,  p.  105. 

Approved  in  Lavagnino  v.  Uhlig,  26  Utah,  25,  one  who  has  failed 
to  institute  action  to  recover  possession  of  mining  claim  within  seven 
years  after  possession  by  another  is  barred  from  maintaining  such  ac- 
tion. 

114  Cal.  112124.    HALE  v.  McGETTIGAW. 

Statutes. — ^Passage  will  be  presumed  regular  when  irregularity  does 
not  appear  from  journals,  p.  114. 

Cited  in  County  of  Yolo  v.  Colgan,  132  Cal.  269,  noted  under  Sherman 
V.  Story,  30  Cal.  253. 

Statutes.— Unconstitutional  Provision  which  is  severable  does  not  af- 
fect remainder  of  act,  p.  120. 

Cited  in  Davidson  v.  Von  Detten,  139  Cal.  469,  construing  County 
Government  Act  of  1901. 

Officers.— Elections  under  County  Government  Act  of  1893  established, 
p.  123. 

Cited  and  followed  in  Kahn  v.  Sutro,  114  Cal.  319,  discussing  elec- 
tions and  tenure  of  certain  officers  in  San  Francisco. 

114  Cal.  124.    ROHRER  v.  BABCOCK.    S.  C,  126  Cal.  223. 

114  Cal.  126-131.    McARTHUR  v.  MAGEE. 

Foreclosure. — ^Pledgee  of  mortgage  notes  may  maintain,  alt  hough- 
assignment  made  as  collateral  security  only,  p.  130. 

To  same  effect  in  Bank  v.  Duncan,  117  Cal.  415,  although  mortgage 
not  formally  assigned;  Fernandez  v.  Tormey,  121  Cal.  520,  holding 
pledgee  not  liable  in  conversion  for  action  upon  such  assigned  collateral. 
Cited  in  Farmers'  etc.  Bank  v.  Copsey,  134  Cal.  289,  holding  stipulated 
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power  of  sale,  not  the  exclusive  remedy.  Distinguished  in  Dooly  v. 
Eastman,  28  Wash.  578,  where  one  holding  mortgage  upon  two  distinct 
tracts  by  mistake  foreclosed  as  against  one  only,  it  was  waiver  of  right 
to  enforce  mortgage  lien  against  other  tract. 

114  Oal.  13M36.    LOFTUS  ▼.  FISCHER.    S.  G.  117  GaL  at  130,  and 
cases  there  cited. 

114  Gal.  136-159.    HSLLMAN  y.  SHOULTERS. 

Tax  Sale. — ^Injunction  wiU  not  lie,  based  on  mere  errors,  even  such  as 
would  render  sale  void,  p.  141. 

Cited  in  Ellis  v.  Witmer,  134  Cal.  253,  noted  under  Weber  v.  San 
Francisco,  1  Cal.  455;  Gouts  v.  Cornell,  147  Cal.  562,  holding  insufficient 
complaint  seeking  to  restrain  execution  of  tax  deed  to  state  for  wrongful 
description  of  land,  where  no  offer  made  to  pay  just  proportion  of  taxes. 
Distinguished  in  Chase  v.  Treasurer,  122  Gal.  542,  enjoining  void  street 
assessment  sale  when  title  would  be  clouded  thereby. 

General  Laws  include  act  relative  to  system  of  street  improvement 
bonds,  p.  146. 

To  same  effect  in  Mintzer  v.  Schilling,  117  Cal.  363,  sustaining  act  for 
disincorporation  of  cities  of  one  class  alone;  but  see  Boyd  etc.  Co.  v. 
Ward,  85  Fed.  Rep.  32;  55  U.  S.  App.  738,  holding  local  act  special,  refer- 
ring to  sewer  improvements.  Cited  in  Vail  v.  San  Diego  Co.,  126  Cal.  37, 
sustaining  section  165,  County  Government  Act  of  1897;  Van  Uarlingen 
V.  Doyle,  134  Cal.  57,  noted  under  Smith  v.  Judge,  17  Cal.  666. 

Title  of  Act  need  not  disclose  its  purpose  and  scope,  p.  150. 

Cited  in  Carpenter  v.  Furrey,  128  Cal.  668,  noted  under  San  Frandsoo 
etc.  Co.  V.  State  Board,  60  Cal.  30;  Lewis  v.  Dunne,  134  Cal.  299,  86 
Am.  St.  Rep.  265,  but  holding  commissioners'  codes  invalid;  Skinner 
v.  Gamett  etc.  Co.,  96  Fed.  739,  noted  under  Robinson  v.  Bidwell,  22  Cal. 
379;  note  to  Crookston  v.  Commissioners,  79  Am.  St.  Rep.  480;  Law  v. 
San  Francisco,  144  Cal.  388,  upholding  city  ordinance  providing  for  issu- 
ance, sale  and  redemption  of  bonds  in  aggregate  sum  distributed  specifi- 
cally in  title  in  aid  of  ten  specified  municipal  improvements;  Deyeo  v. 
Superior  Court,  140  Cal.  488,  upholding  divorce  decree  act  of  1903.  See 
note  64  Am.  St.  Rep.  75. 

Act  of  1 89 1,  Relative  to  System  of  Street  Improvement  Bonds,  is 
valid,  p.  146. 

Approved  in  Erickson  v.  Cass  Co.,  UN.  Dak.  505,  upholding  Revised 
Codes,  section  1474,  authorizing  issuance  of  bonds  to  defray  cost  of 
constructing  drains. 

Prohibition  Against  Amendment  by  Reference  to  Title  of  act  does 
not  apply  to  amendments  by  implication,  p.  152. 
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Appro^d  in  In  re  Dietrick,  32  Wash.  476,  Laws  of  1903,  page  63, 
making  gambling  a  felony,  is  not  invalid  by  reason  of  failure  to  set  it 
forth  as  amendment  to  Ballinger's  Code,  section  7260,  which  defines 
same  acts  as  misdemeanor. 

Law  is  General  if  It  Applies  to  All  of  a  Class,  the  classification 
being  a  proper  one,  p.  147. 

Approved  in  Deyeo  v.  Superior  Court,  140  Cal.  487,  upholding  inter- 
locutory divorce  decree  act  of  1903;  In  re  Zhizhuzza,  147  Cal.  334,  up- 
holding Oakland  ordinance  providing  for  exclusive  removal  of  garbage 
by  city  or  its  agents,  to  be  consumed  in  city  crematory. 

Act  is  not  Amended  by  Act  Which  Adds  New  Sections  which  leave 
in  full  operation  all  language  of  statute  which  it  purports  to  amend, 
p.  151. 

Approved  in  Deyeo  v.  Superior  Court,  140  Cal.  490,  upholding  divorce 
decree  act  of  1903. 

Street  Assessment  becomes  lien  on  filing  of  papers  designated  by  stat- 
ute, p.  158. 

Cited  in  Reid  v.  Clay,  134  Oal.  212,  following  rule;  Moffitt  y.  Jordan, 
127  Cal.  625,  noted  under  Himmelman  v.  Hoadley,  44  Cal.  225. 

Street  Improvement  Bonds  are  municipal  bonds,  p.  144. 
Cited  in   Byrne   v.   Drain,   127   Oal.   667,  on  point  that   opening   of 
street  is  a  ''miuicipal  affair." 

Same. — Ordinance  is  valid  though  giving  to  owners  only  the  power 
to  object  to  issuance  of  bonds,  p.  145. 

Cited  in  German  etc.  Soc.  v.  Ramish,  138  Cal.  126,  citing  case  also 
at  page  133,  as  to  power  to  levy  taxes  in  advance,  to  be  paid  annually 
for  ten  years. 

Street  Assessment. — ^"Resolution"  is  equivalent  to  "ordinance"  under 
act,  p.  157. 

Distinguished  in  Pollok  v.  San  Diego,  118  Cal.  599,  holding  ordinance 
inoperative  as  resolution  under  Stats.  1889,  p.  654. 

114  Cal.  161-168.    JURGElfS  ▼.  NSW  YORK  LIFE  INS.  CO. 

Insurance  Policy — ^Frand. — ^Insurer  cannot  plead  his  own  fraud  in  de- 
fense of  action  on  policy,  p.  165. 

Cited  in  McKay  v.  Insurance  Co.,  124  Cal.  273,  as  to  receipt  of  moneys 
collected  by  agent  through  fraud  on  insured. 

Same. — Rescission. — ^Beneficiary  must  join  with  assured  in  action 
for,  p.  165. 

Distinguished  in  La  Marche  v.  Insurance  Co.,  126  Cal.  503,  and  held 
applicable  only  when  beneficiary  had  vested  right. 
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Same. — Restoration  of  benefits  received  is  essential  prerequisite,  p. 
165. 

Cited  in  Westerfeld  v.  Insurance  Co.,  129  Cal.  85,  noted  under  Dobinson 
V.  McDonald,  92  Cal.  33. 

Insurance  Policy — Premium. — Provision  that  policy  should  not  attach 
until  payment  of  premium  is  waived  by  agent's  acceptance  of  notes 
therefor,  p.  166. 

Cited  in  Harrigan  v.  Insurance  Co.,  128  Cal.  544,  noted  under  Griffith 
V.  Insurance  Co.,  101  Cal.  627. 

114  Cal.  168-176.    PEOPLE  ▼.  BUDD. 

Officer — Vacancy. — ^Lieutenant-governor  acts  as  governor  on  latter's 
disability,  and  president  of  senate  pro  tem.  in  case  of  disability  of 
both,  p.  170. 

To  same  effect  in  State  v.  Sadler,  23  Nev.  358,  construing  similar  local 
statutes. 

Vacancy  in  Office. — ^"Next  election"  under  constitution,  article  6,  sec- 
tion 8,  does  not  mean  "next  general  election,'*  p.  170. 

Cited  in  People  v.  Babcock,  123  Cal.  309,  holding  "regular"  to  mean 
'^general"  election,  under  section  14  of  Consolidation  Act;  People  v.  Col, 
132  Cal.  337,  338,  construing  "next  general  election"  under  section  25  a* 
County  Government  Act. 

When  Office  of  Governor  Becomes  Vacant,  powers  and  duties  devolve 
upon  lieutenant-governor,  who  does  not  cease  to  be  lieutenant -governor, 
p.  170. 

Approved  in  State  v.  McBride,  29  Wash.  340,  following  rule. 

114  Cal.  176-186.    HIGGINS  v.  WILLIAMS. 

Inexperienced  Servant  does  not  assume  risks  from  dangerous  ma- 
chinery when  unknown,  and  when  he  was  not  instructed,  p.  182. 

Cited  in  Tedford  v.  L.  A.  etc.  Co.,  134  Cal.  80,  noted  under  Ingerman 
V.  Moore,  90  Cal.  410. 

Master  and  Servant. — ^Knowledge  by  latter  of  defects  in  machinery 
is  imputed  to  former,  p.  182. 

To  same  effect  in  Clowdis  v.  Fresno  etc.  Co.,  118  Cal.  321,  62  Am.  St. 
Hep.  241,  as  to  servant's  knowledge  of  viciousness  of  animal  placed  in 
his  char«ie;  but  see  Jackson  v.  Railroad  Co.,  43  W.  Va.  400,  cited  under 
Callan  v.  Bull,  113  Cal.  693.  Cited  in  Dolan  v.  Sierra  etc.  Co.,  135  Oil. 
439,  noted  under  Daves  v.  S.  P.  Co.,  98  Cal.  19;  note  to  Mast  v.  Kern, 
T6  Am.  St.  Rep.  617;  Skeleton  v.  Pacific  Lumber  Co.,  140  Cal.  512,  master 
is  liable  for  death  of  servant  caused  by  break  in  machinery  due  to 
running  at  excessive  speed  where  engineer  was  under  direct  orders  of 
-superintendent. 
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114  Cal.  191-196.    WARD  v.  HEALY. 

Insolvency. — Complaint  by  Assignee  must  allege  the  assignment,  p. 
195. 

Cited  in  Farnsworth  v.  Sutro,  136  Cal.  244;  but  holding  allegation  of 
quePlification  unnecessary  when  assignment  is  alleged. 

Insolvency. — ^Receiver  takes  property  subject  to  existing  execution 
lien,  p.  193. 

See  note  to  American  etc.  Bank  y.  McGettigan,  71  Am.  St.  Rep.  3i»3, 
370. 

114  Cal.  196-199.    RALPHS  v.  HENSLER. 

Amended  Pleading  supersedes  original  and  is  inadmissible  in  evidenoe. 
p.  198. 

To  same  effect  in  Miles  v.  Woodward,  115  Cal.  316,  holding  its  admis- 
sion erroneous. 

114  Cal.  207-210.    POWER  ▼.  MAY.    S.  C,  123  Cal.  150. 

Municipal  Contracts. — ^Irregularities  in  may  be  cured  by  subsequent 
ratification,  p.  208. 

Cited  in  Smeltzer  v.  Miller,  125  Cal.  43,  44,  and  restricted  to  cases 
'where  original  contract  was  within  power  of  board. 

Same. — Contract  is  void  that  increases  officer's  salary  during  his  term, 
p.  210. 

Cited  in  County  of  Humboldt  v.  Stern,  136  Cal.  67,  as  to  claim  of 
<»unty  clerk  for  extra  compensation. 

Same. — ^Attomey  may  be  employed  to  collect  claim  of  county  against 
«tate,  p.  208. 

Cited  in  Contra  Costa  Co.  v.  Soto,  138  Cal.  62,  noted  under  Lassen 
Co.  V.  Shinn,  88  Cal.  610. 

114  Cal.  210-212.     DUNN  v.  DUNN. 

Judgment  Against  Insane  Defendant,  where  no  guardian  appointed, 
is  not  attackable  collaterally,  p.  211. 

Cited  in  Phillips  v.  Phillips,  13  S.  Dak.  238,  on  point  that  guardian 
ad  litem  will  be  presumed  to  have  been  properly  appointed.  See 
note  61  Am.  St.  Rep.  492. 

114  Cal.  212-216.     PEYCKE  v.  KEEFE. 

Appeal — Effect  of. — Trial  court  cannot  vacate  judgment  pending  ap- 
peal therefrom,  p.  214. 

Cited  in  Vosburg  v.  Vosburg,  137  Cal.  496,  as  to  modification  of  di- 
vorce decree  as  to  custody  of  children,  pending  appeal. 
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114  Cal.  216-238.     PEOPLE  ▼.  SANDERS. 

Forgery. — Evidence  of  another  crime  is  admissible  when  necessary 
or  pertinent  to  proof  of  one  charged,  p.  230. 

To  same  effect  in  People  ▼.  Ebanks,  117  Oal.  664,  admitting  such 
evidence  in  homicide  case.  Cited  in  State  v.  CDonnell,  36  Or.  225,  but 
rejecting  evidence  of  possession  of  other  stolen  articles,  in  larceny 
case;  dissenting  opinion  in  People  v.  Walker,  142  Cal.  95,  majority 
holding  where  only  charge  made  was  of  embezzling  particular  sum,  it 
was  prejudicial  to  show  shortage  in  general  accounts  of  defendant. 

Cautionary  Instruction  as  to  Oral  Admissions  of  defendant  should  be 
given  when  applicable,  p.  237. 

Distinguished  in  People  v.  Wardrip,  141  Cal.  232,  refusing  to  reverse 
for  failure  to  give  cautionary  instruction  as  to  verbal  admission  of 
defendant. 

114  Cal.  238-242.    ERTLE  v.  LEARY. 

Supervisors  Have  no  Authority  to  Let  Contract  upon  plans  and  speci- 
fications to  be  drafted  and  submitted  by  the  bidders,  p.  241. 

Approved  in  Andrews  v.  Board  of  Commissioners,  7  Idaho,  457,  fol- 
lowing rule. 

114  Cal.  242-246.  VENTURA  COUNTY  v.  CLAY.  S.  C.  119  Cal.  214, 
216. 

Official  Bond. — Action  against  sureties  is  on  written  contract,  p 
245. 

Cited  and  explained  in  County  of  Sonoma  v.  Hall,  132  Cal.  597,  holding^ 
action  based  on  failure  to  pay  over  fees  collected  is  based  on  statute 
and  barred  in  three  years. 

114  Cal.  255-258.    WELLS  v.  WOOD. 

Street  Assessment. — ^Excessive  assessment  is  waived  by  failure  to- 
appeal,  p.  257. 

Cited  in  Blanchard  v.  Ladd,  135  Cal.  215,  noted  under  Dyer  v.  Parrott, 
60  Cal.  555. 

114  Cal.  258-264.    McCULLY  ▼.  COOPER;  55  Am.  St.  Rep.  66. 

Ancillary  Administrator  may  recover  from  domiciliary  administrator 
temporarily  here  possession  of  certificate  of  deposit  in  local  bank,  p. 
260. 

Cited  in  Murphy  v.  Crouse,  135  Cal.  17,  20,  denying  power  of  foreign 
executor  to  sell  stock  in  local  bank,  in  his  possession,  as  against  local 
administrator,  with  will  annexed;  but  stating  part  of  opinion  in  main 
case  (p.  262)  to  be  dictum. 
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114  Cdl.  266-274.    TONINI  v.  CEVASCO. 

Libel  defined,  p.  271. 

Cited  in  Schomberg  v.  Walker,  132  Cal.  227,  holding  words  libelous 
per  se. 

114  CaL  276.    ROBINSON  ▼.  THORNTON.    8.  C,  129  Gal.  13;  130  OaL 

484. 

114  Cal.  289-295.    DUBOIS  y.  SPINKS. 

Fraudulent  Conyeyance. — Delivery  and  change  of  possesaion  are  ques- 
tions of  fact,  p.  293. 

To  same  effect  in  White  v.  Pease,  16  Utah,  174,  as  to  reasonableness 
of  time  for  delivery,  as  in  main  case.  Approved  in  Feeley  v.  Boyd,  143 
Cal.  286,  upholding  finding  of  delivery  of  dried  fruit  in  bins  where  sale 
took  place  at  6  p.  m.  and  purchaser  made  arrangements  to  sack  and 
remove  fruit  next  day  and  immediately  placed  agent  in  charge. 

There  can  be  no  Reversal  Where  Record  shows  some  evidence  to 
sustain  findings,  p.  293. 

Approved  in  Hunt  v.  Hammel,  142  Cal.  468,  applying  rule  in  action 
for  conversion  of  personalty. 

EzecQtion. — Notice  of  Claim  held  sufficient,  p.  296. 

died  in  Henderson  v.  Hart,  122  CaL  334,  ruling  similarly;  Kellogg  v. 
Burr,  126  CaL  42,  holding  sheriff  estopped  from  denying  sufficiency  of 
notice. 

114  Cal.  296-306.  SANCHEZ  v.  GRACE  M.  E.  CHURCH. 

Husband  and  Wife. — ^Deed  to  wife  "as  separate  property"  makes  it 
such,  p.  297. 

Cited  in  Estate  of  McCauley,  138  Cal.  648,  noted  under  Swain  v. 
Duane,  48  CaL  368. 

Deed  Specifically  Describing  Property  conveyed  as  certain  numbered 
lots  on  designated  map  only  carries  land  delineated  on  such  map  as 
included  within  boundaries  of  lots,  pp.  298,  299. 

Approved  in  Overland  M.  Co.  v.  Alpenfels,  30  Colo.  171,  arguendo. 

114  Cal.  307-310.    JENNINGS  v.  BROWN. 

Elections. — ^Mandatory  Provisions  should  be  literally  construed,  p> 
309. 

To  same  effect  in  Packwood  v.  Brownell,  121  CaL  481,  as  to  opening 
of  polls  at  sunrise;  and  see  State  v.  Fawcett,  17  Wash.  208,  fol- 
lowing main  case  in  discussing  "distinguishing  mark"  on  ballot. 

Ballots. — ^"Distinguishing  Mark." — ^Purpose  of  statute  stated,  p.  309» 
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Cited  in  Patterson  v.  Hanley,  136  Cal.  269,  holding  certain  ballota 
invalid  therefor. 

114  Cal.  316-337.    KAHN  v.  SUTRO. 

Officers. — County  and  municipal  are  distinguished  according  to  source 
-of  power,  p.  319. 

To  same  effect  in  Duffy  v.  New  Orleans,  49  La.  Ann.  119,  discussing 
power  of  city  to  employ  custodians  of  state  property  within  its  limits. 
Cited  in  Popper  v.  Broderick,  123  Cal.  461,  holding  members  of  police 
and  fire  departments  to  be  municipal;  Crowley  v.  Freud,  132  Cal.  441, 
445,  denying  right  of  civil  service  commission  to  prescribe  qualifications 
of  deputy  county  officers,  and  holding  main  case  not  overruled  by  Martin 
'V.  Election  Commissioners,  126  Cal.  404;  Collins  v.  Russell,  107  Ga. 
434,  but  distinguishing  case  as  to  classification,  under  local  statutes. 

Municipal  Corporations. — City  and  County  is  subject  to  constitutional 
provisions,  p.  321. 

To  same  effect  in  Rauer  v.  Williams,  118  Cal.  408,  as  to  provisions 
regarding  fees. 

Officers. — Supervisors  of  San  Francisco  are  municipal  and  not  county 
officers,  p.  330. 

To  same  effect  in  People  v.  Babcock,  114  Cal.  562,  denying  their  powar 
.to  appoint  school  superintendent  in  case  of  vacancy. 

Justices  of  Peace  are  part  of  the  judicial  department  of  the  state, 
p.  331. 

To  same  effect  in  In  re  Mitchell,  120  Cal.  390,  holding  legislative 
determination  of  their  number  in  incorporated  city  not  a  special  law. 
-Cited  in  People  v.  Cobb,  133  Cal.  76,  77,  applying  nile  to  city  justices, 
and  holding  their  offices  properly  included  in  County  Government 
Act. 

Coroner  of  San  Francisco  is  a  county  officer,  p.  335. 

To  same  effect  in  Kuhlman  v.  Superior  Court,  122  Cal.  638,  holding 
♦him  bound  by  general  laws  repealing  Stats.  1872,  p.  406, 

114  Cal.  338-345.    PEOPLE  v.  WHITEMAN. 

Forgery. — ^Burden  of  Proof  is  on  people  to  show  that  forged  name  is 
that  of  real  person  and  written  without  authority,  p.  343. 

To  same  effect  in  People  v.  Lundin,  117  Cal.  127,  128,  and  S.  C.  120 
•Cal.  310,  cited  under  People  v.  Mitchell,  92  Cal.  590. 

Forgery. — Burden  of  Proof  is  on  state  as  to  element  of  guilty  knowl- 
edge, from  possession  of  other  alleged  forged  checks,  p.  343. 

Cited  in  People  v.  Bird,  124  Cal.  34,  holding  evidence  of  other  forgeries 
inadmissible  under  facts  stated. 
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Criminal  Law. — Corpus  Delicti  need  not  be  shown  as  prerequisite  to 
evidence  of  defendant's  admissions,  p.  345. 

Cited  in  People  v.  Ward,  134  Cal.  306,  holding  order  of  proof  discre- 
tionary. 

114  Cal.  346  349.     AMADOR  GOLD  MINE,  LTD.,  y.  AMADOR  GOLD 
MINE. 

Immaterial  Variance  Between  Pleading  and  Proof  is  not  ground  for 
ireversal,  p.  348. 

Approved  in  Antonelle  v.  Lumber  Co.,  140  Cal.  320,  where  complaint 
did  not  set  forth  contract  in  haec  verba  and  complaint  stated  cause  of 
action,  any  variance  between  contract  as  pleaded  and  proved  is  cured 
where  defendant  set  out  contract  in  full  in  answer. 

114  Cal.  350.     PEOPLE  v.  EPPINGER. 

Forgery  does  not  include  making  and  passing  of  fictitious  check  with 
intent  to  defraud,  p.  357. 

Overruled  in  People  v.  Terrill,  133  Cal.  127,  sustaining  judgment 
of  conviction  for  "forgery"  in  case  under  section  476,  Penal  Code;  People 
T.  Chretien,  137  Cal.  452,  construing  sections  470  and  476,  Penal  Code. 

il4  Cal.  367-370.    IN  RE  WHARTON;  56  Am.  St.  Rep.  72.    S.  C.  130 
Cal.  486. 

114  Cal.  370-371.    EX  PARTE  ANEAR. 

Game  Laws — ^Penalty. — Section  636,  Penal  Code,  fixes  minimum  pun- 
ishment, p.  371. 

Cited  in  People  v.  Tom  Nop,  124  Cal.  153,  holding  section  19,  Penal 
Code,  inapplicable,  and  sustaining  jurisdiction  of  superior  court  in  such 
cases. 

114  CaL  371-375.     ROSSI  v.  SUPERIOR  COURT. 

Justice's  Court  Appeal  vacates  judgment,  p.  374. 

Cited  in  Maxson  v.  Superior  Court,  124  Cal.  470,  but  limiting  rule 
to  appeals  on  both  law  and  fact. 

114  Cal.  375-377.     MARCH  v.  BARNET.     S.  C.  see  121  Cal.  423,  424; 
66  Am.  St.  Rep.  47,  48. 

Appeal  by  one  defendant  cannot  include  omission  of  findings  as  be- 
>tween  plaintiff  and  codefendant,  p.  376. 

Cited  in  Dobbs  v.  Purington,  136  Cal.  71,  noted  under  Horton  v.  Dom- 
<inguez,  68  Cal.  642. 
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114  Cal.  378-389.    KELLOGG  ▼.  KING;  55  Am.  St.  Rep.  74. 

Wild  Game  is  subject  to  private  ownership  when  so  provided  by  stat- 
ute, p.  388. 

To  same  effect  in  Garcia  v.  Gunn,  110  Gal.  321,  322,  sustaining  Jease 
of  island  with  right  to  skins  of  wild  goats  found  thereon.  Cited  in 
dissenting  opinion  in  Ex  parte  Kenneke,  136  Cal.  531,  discussing  section 
626k,  Penal  Code. 

Injunction  Lies  to  prevent  continuing  trespass  on  game  preserve,  p. 
386. 

Cited  in  De  Groot  v.  Peters,  124  Cal.  408,  71  Am.  St.  Rep.  93,  as  to 
acts  of  discharged  employee  who  assumes  to  act  as  partner;  Northern 
Pac.  Railway  Co.  v.  Cunningham,  103  Fed.  710,  as  to  damage  done  to 
pasture  land  by  defendant's  sheep;  Mendel  son  v.  McCabe,  144  Cal.  233, 
injunction  lies  to  restrain  use  of  right  of  way  except  on  condition  of 
closing  gates  after  each  passage,  where  grant  was  subject  to  such  condi- 
tion and  grantee  was  accustomed  to  leave  gates  open. 

114  Cal.  390-396.    ORANGE  CO.  v.  LOS  ANGELES  CO. 

Division  of  County. — Adjustment  of  debts  and  property  fs  legislative* 
and  not  judicial,  p.  395. 

To  same  effect  in  Tulare  Co.  v.  Kings  Co.,  117  Cal.  202,  denying  right 
of  courts  to  determine  "just  proportion"  of  debts  to  be  borne  by  each 
county;  Colusa  Co.  v.  Glenn  Co.,  117  Cal.  439,  holding  new  county  liable 
to  old  for  portion  of  taxes  erroneously  received  by  former,  where  no 
legislative  apportionment  made.  Cited  in  San  Diego  v.  Riverside,  125 
Cal.  501,  but  holding  county  not  prejudiced  by  error  as  to  award  of 
taxes;  Riverside  v.  San  Bernardino,  134  Cal.  522,  526,  denying  right  of 
court  of  equity  to  compel  readjustment  of  accounts,  even  where  fraud- 
is  alleged. 

114  Cal.  396-400.    LANE  ▼.  TURNER. 

In  Absence  of  Agreement  to  Pay  at  Specified  Date  for  goods  purchased,, 
vendor  is  entitled  to  interest  upon  demand  from  time  of  filing  complaint, 
p.  400. 

Approved  in  Cutting  Fruit  etc.  Co.  v.  Canty,  141  Cal.  697,  allowing- 
interest  in  judgment  until  entered,  though  clerk  delayed  entering  it  for 
two  years  after  its  rendition. 

114  Cal.  400-404.    FISK  v.  FRENCH. 

False  or  Defective  Statement  in  Affidavit  for  Attachment  cannot 
be  supplied  by  amendment  of  complaint,  p.  403. 

Approved  in  Vollmer  v.  Spencer,  5  Idaho,  563  (distinguished  in  dis- 
senting opinion  at  page  570),  where  two  causes  of  action  sued  on  and 
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affidavit  for  attachment  stated  note  upon  which  second  caii?e  of  action 
was  based  was  not  secured  by  mortgage,  attachment  dissolved  in  toto 
where  on  motion  to  dissolve  it  was  shown  that  it  was  so  secured. 

Distinguished  in  Goldman  v.  Floter,  142  Cal.  390,  when  motion  to  dis- 
solve attachment  is  based  upon  matters  appearing  outside  of  complaint 
or  affidavit,  moving  party  must  introduce  evidence  in  proof  of  these 
facts. 

114  Cal.  404-417.    CONLIN  v.  BOARD  OF  SUPERVISORS. 

Constitutional  Laws. — Gift  of  legislature  is  prohibited,  p.  410. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  noted  under  Bourn  ▼.  Hart, 
•93  Cal.  321. 

General  Citation. — Steele  Co.  v.  Erkine,  98  Fed.  219. 

114  Cal.  418-422.    HARRIS  ▼.  GIBBINS. 

Powers  of  Supervisors  extend  to  employment  of  expert  on  books  of 
-county  officers,  p.  421. 

To  same  effect  in  Lewis  v.  Colgan,  115  Cal.  534,  537,  as  to  power  of 
state  board  of  examiners  to  employ  expert. 

114  Cal.  422  427.    PEOPLE'S  SAVINGS  BANK  y.  JONES. 

Replevin. — ^Plaintiff  must  prove  right  to  possession  at  commencement 
of  action,  p.  426. 

Cited  in  Cameron  v.  Wentworth,  23  Mont.  78,  noted  under  Vischer  v. 
^rnith,  91  Cal.  260. 

114  Cal.  427-432.    PEOPLE  v.  TALLMADGE.    S.  C.  114  Cal.  432. 

114  Cal.  451-458.     SALISBURY  ▼.  BURR. 

Fraudulent  Transfer.— Intent  is  material  as  to  transfers,  within  sec- 
tion 3439,  Civil  Code,  p.  458. 

Cited  in  Roberts  v.  Burr,  135  Cal.  160,  sustaining  preference  where 
Insolvent  Act  was  not  involved. 

114  Cal.  458-461.     GOLINSKY  ▼.  ALLISON. 

Mortgage. — Agent  cannot  execute  under  general  authority  to  man- 
age, et  cetera,  p.  460. 

To  same  effect  in  Hawxhurst  v.  Rathgeb,  119  Cal.  534,  63  Am.  St. 
Rep.  144,  holding  such  power  also  excluded. 

Fact  that  Principal  Never  Objected  or  Found  Fault  with  giving  of 
mortgage  does  not  constitute  ratification  of  its  execution  by  agent,  if 
<lie  never  knew  of  its  execution  prior  to  foreclosure,  p.  461. 
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Approved  in  Lambert  v.  Carner,   142  Cal.  403.  refusing:  specific  per- 
formance of  contract  for  sale  of  real  estate  made  by  real  estate  agent,, 
whose  authority  was  not  in  writing. 

Miscellaneous. — De  Nola  v.  Allison,  143  Cal.  108,  reciting  history  of 
litigation;    Newman  v.  Overland  Pac.  Ry.  Co.  132  Cal.  74. 

114  Cal.  462-464.    ESTATE  OF  BIJLLARD. 

Dismissal  of  Appeal  will  not  be  granted  for  defect  in  proceedings 
prior  to  entry  of  order  appealed  from,  p.  464. 

Cited  in  Estate  of  Scott,  124  Cal.  673,  noted  under  Bamhart  v.  Ful- 
kerth,  92  Cal.  155. 

Where  Record  Shows  Claimant  Whose  Claim  Against  Estate  is  con- 
tested by  appellant  was  not  party  to  proceedings  below,  he  need  not  be* 
served  with  notice  of  appeal,  p.  464. 

Approved  in  Estate  of  McDougald,  143  Cal.  481,  following  rule. 

114  Cal.  464-466.    IN  RE  EGGERS. 

Administration. — ^Public  Administrator  is  entitled  to  letters  as  against 
relative  not  entitled  to  share  in  estate,  p.  466. 

Cited  in  Estate  of  Healy,  122  Cal.  164,  on  paint  that  he  may  contest 
application  for  such  letters  by  another. 

114  Cal.  466-480.    PEOPLE  v.  SUPERIOR  COURT. 

Mandamus  will  not  lie  to  review  judicial  errors,  when  appeal  can  }» 
taken,  p.  471. 

Cited  in  State  v.  Booth,  21  Utah,  96,  noted  under  People  v.  Weston^ 
28  Cal.  640. 

114  Cal.  480-481.    CRAIG  y.  BROWH. 

Election — Ballots. — ^Designation  of  party  is  sufficient  where  not  likely^ 
to  deceive,  p.  481. 

Cited  in  State  ▼.  Anderson,  100  Wis.  533,  construing  local  statutes  oil 
subject. 

114  Cal.  481-483.    GRIFFIN  ▼.  DINGLET. 

Elections. — Certificates  of  Nomination  are  invalid  unless  filed  with- 
in due  time,  p.  483. 

To  same  effect  in  State  v.  Piper,  60  Neb.  41,  as  to  time  for  filing  ob- 
jections to  such  certificates. 

Elections. — Certificates  of  Nomination  are  invalid  unless  filed  within, 
due  time,  p.  483. 
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Cited  in  State  v.  Falley,  0  N.  Dak.  46G,  holding  filing  on  twenty -ninth 
day  before  election  insufficient,  though  thirtieth  day  was  Sunday. 

114  Cal.  484-490.    McDOI.ALD  v.  HINTON. 

Election. — Registrar  must  determine  which  of  two  conventions  of 
same  party  is  the  proper  one,  p.  486. 

To  same  effect  in  Hutchinson  v.  Brown,  122  Cal.  191,  awarding  man- 
damus when  officer's  conclusion  erroneous.  Cited  in  State  v.  Falley,  9- 
N.  Dak.  456,  on  point  that  court  will  determine  who  is  legal  party 
nominee,  under  local  statutes. 

114  Cal.  491-493.    JUR6ENS0N  v.  DILLER;   55  Am.  St.  Rep.  83. 

Mechanic's  Lien — Labor. — ''Drifting  in  tunnel"  is  not  within  section 
1192,  Code  of  avil  Procedure,  p.  493. 

Cited  in  Reese  v.  Bald  Min.  etc.  Co.,  133  Cal.  288,  289,  applying  rule 
to  labor  in  mine,  and  citing  main  case  also  as  to  employment  by 
agent. 

114  Cal.  494-500.    FONTAIN  ▼.  SMITH. 

Special  Law. — Statute  prohibiting  constrution  of  toll  bridges  within 
one  mile  apart  is  valid,  p.  497. 

Cited  in  Van  Harlingen  v.  Doyle,  134  Cal.  57,  58,  but  ruling  aliter  as 
to  section  25  of  subdivision  21  of  County  Government  Act  as  to  purchase- 
of  county  supplies. 

114  Oil.  601-511.    BAKER  v.  SOUTHERN  CAL.  RY.  S.  C,  126  Cal.  517. 

Appeal  Lies  from  judgment  of  superior  court  in  action  involving  title 
to  realty,  transferred  from  justice's  court,  p.  505. 

Cited  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Cal.  421,  noted 
under  Oilman  v.  Contra  Costa  Co.,  8  Cal.  52 

114  Cal.  511-516.    STETSON  v.  BRIGGS. 

Lease. — ^Delivery  is  essential  to  its  taking  effect,  p.  515. 

To  same  effect  in  Howard  etc.  Co.  v.  Silverberg,  89  Fed.  Rep.  17 1^ 
applying  rule  to  appeal  bond. 

114  Cal.  516-521.    ELMORE  ▼.  ELMORE. 

Motion  for  Nonsuit  is  Not  Waived  by  putting  in  testimony  after  it 
is  overruled,  p.  519. 

Approved  in  Cain  v.  Gold  Mountain  Min.  Co.,  27  Mont.  535,  following 
rule. 
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114  CaL  522-625.    RITZMAN  ▼.  BURNHAM. 

Dismissal  of  appeal  from  erroneous  judgment  of  justice  for  technical 
•defect  affirms  judgment  and  puts  it  beyond  attack  for  any  error  which 
might  have  been  availed  of  on  appeal,  p.  525. 

Approved  in  Sullivan  v.  Gage,  145  Gal.  771,  dismissal  of  appeal  from 
Toid  order  allowing  fees  to  attorney  for  receiver  does  not  validate  order. 

114  Cal.  626-537.     MURPHY  v.  CLAYTON. 

Administrator  Can  Sne  to  Vacate  Transfers  by  decedent  only  in  aid 
•of  creditors,  p.  536. 

Cited  in  First  Nat.  Bank  ▼.  Ludvigsen,  8  Wyo.  250,  but  allowing  ac- 
tion as  to  chattel  mortgage  though  no  creditors'  claims  were  filed. 

General  Citation.— First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  230. 

114  CaL  537-542.    KENT  v.  WILLIAMS.    S.  C.  130  Cal.  404;    146  Cal. 
6. 

Mortgage  Foreclosore. — Creditor  will  be  relegated  to  property  on 
which  he  has  exclusive  lien  before  that  on  which  he  has  two  liens,  p. 
541. 

To  same  effect  in  Woodward  v.  Brown,  119  Cal.  296,  63  Am.  St.  Rep. 
117,  sustaining  order  of  sale  of  lots  in  inverse  order  of  their  alienation. 
Cited  in  dissenting  opinion  in  In  re  Levin,  139  Cal.  361,  discussing  theory 
of  marshaling  of  assets;  Merced  Security  Sav.  Bank  v.  Simon,  141  Cal. 
12,  where,  subsequent  to  execution  of  mortgage,  mortgagor  granti^l  right 
of  way  over  mortgaged  lands  to  third  party,  mortgagee  could  not,  sub- 
sequent to  such  grant,  prejudice  owner  of  right  of  way  by  releases  of 
other  portions  of  mortgaged  premises. 

Vendor's  Lien  is  not  waived  by  taking  collateral  security  on  other  land, 
p.  542. 

Cited  in  Longmaid  v.  iCoulter,  123  Cal.  216,  holding  no  waiver  shown 
under  facts  stated. 

114  Cal.  542-547.    GASTON  y.  GASTON;    55  Am.  St.  Rep.  86;   note,  89. 

114  Cal.  551-553.    SIEBE  y.  SUPERIOR  COURT. 

Prohibition  lies  to  restrain  superior  court  from  entertaining  accusation 
by  citizen  against  assessor  under  Penal  Code,  section  772,  which  does  not 
accuse  him  of  having  neglected  or  refused  to  assess  property,  p.  553. 

Approved  in  Glide  v.  Superior  Court,  147  Cal.  27,  prohibition  lies  to 
prevent  superior  court  from  proceeding  with  trial  of  suit  to  enjoin  su- 
pervisors from  acting  on  application  to  organize  irrigation  district. 
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114  Gal.  654-568.    PEOPLE  y.  BARNEY. 

Rape. — ^Instructions  may  be  refused  that  are  simply  argumentative, 
and  on  matters  of  law,  p.  657. 

To  same  effect  in  Doyle  v.  State,  39  Fla.  160,  63  Am.  St.  Rep.  161, 
as  to  refusal  of  similar  instructions.  Cited  in  People  y.  Lonnen,  139  Oal. 
637,  holding  instruction  as  to  innocence  properly  refused;  Nunn  v.  Bird, 
36  Or.  522,  as  to  instruction  on  usury;  State  v.  Birchard,  35  Or.  493,  as 
to  instruction  on  rape. 

Instructions  as  to  other  offense  should  not  be  given  when  not  war- 
ranted by  evidence  or  not  requested,  p.  558. 

Cited  in  People  v.  Watson,  125  Gal.  344,  People  v.  Lopez,  135  Cal.  25, 
noted  under  People  v.  Guidice,  73  Cal.  226;  People  v.  Wilson,  135  Cal. 
334,  noted  under  People  v.  McNutt,  93  Cal.  659,  People  ▼.  Bailey,  142  Gal. 
435,  following  rule. 

Rape. — ^Evidence  as  to  fact  of  complaint  by  raped  child  shortly  after 
occurrence  is  admissible,  p.  556. 

Cited  in  People  v.  Figueroa,  134  Cal.  162,  as  to  complaint  of  child  in- 
competent to  testify;  People  v.  Wilmot,  139  GaL  105,  noted  under  Peo- 
ple V.  Mayes,  66  Cal.  597;  State  v.  Imlay,  22  Utah,  160,  applying  rule 
to  assault  with  intent  to  rape;  State  v.  Ogden,  39  Or.  204,  in  prosecu- 
tion for  rape,  prosecutrix  may  testify  that  she  complained  of  assault 
and  when  and  to  whom  she  complained. 

114  GaL  569-565.    PEOPLE  y.  BABCOCK. 

Superintendent  of  Schools. — ^Vacancy  in  office  in  San  Francisco  is 
governed  by  Consolidation  Act,  p.  561. 

Cited  in  People  v.  Babcock,  123  Cal.  308,  defining  ''regular  election" 
as  there  used. 

114  Cal.  666-570.    6LAS  y.  6LAS;    55  Am.  St.  Rep.  90. 

Homestead. — Mortgage  by  husband  to  wife  is  not  affected  by  his 
subsequent  declaration  of  homestead,  p.  567. 

Cited  in  Kleinsorge  v.  Kleinsorge,  133  Cal.  414,  holding  unrecorded 
mortgage  by  both  spouses  superior  to  subsequent  declaration  by  wife 
though  first  recorded. 

114  Cdl.  578587.    MULLAN  y.  STATE. 

Judicial  Ifotice  extends  to  invalidity  of  employment  of  agent  by 
legislature  in  construing  complaint,  p.  581. 

To  same  effect  in  People  y.  Oakland  etc.  Co.,  118  Oal.  246,  as  to 
notice  of  legislative  grant,  under  like  circumstances;    French  v.  Senat3, 
146  Gal.  607,  608,  applying  rule  in  mandamus  to  compel  senate  to  ad- 
mit petitioners  as  members  thereof,  taking  judicial  notice  ot  proceed- 
Notes  Cal.  Rep.~300 
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Ings  had  in  senate  and  entered  on  journal,  by  which  petitioners  were  ex- 
pelled. 

Statutes.— Concurrent  Resolution  is  not  a  'law/'  p.  584. 
Cited  in  People  v.  Curry,  130  Cal.  90,  applying  rule  to  proposal  of 
constitutional  amendments. 

Constitutional  Law— Gift.— Cited  in  Powell  ▼.  Phelan,  138  Cal.  276,. 
as  limiting  Miller  v.  Dunn,  72  Cal.  470. 

114  Cal.  693-604.    BRADBURY  v.  DAVENPORT;    66  Am.  St.  Rep.  92; 
S.  C.  see  120  Cal.  163. 

Mortgage. — Conveyance  of  equity  by  mortgagor  to  mortgagee  is  not 
favored,  p.  599. 

Cited  in  dissenting  opinion  in  Garwood  v.  Wheaton,  128  Cal.  406,  noted 
under  Hickox  v.  Lowe,  10  Cal.  197. 

114  Cal.  617-620.    PEOPLE  v.  BARKER. 

Accomplice — Corroboration. — Sufficiency   of  is   question  for  jury,   p» 
619. 
To  same  effect  in  People  v.  Whelan,  117  Cal.  661. 

114  Cal.  631-632.    GRANGER  v.  ROBINSON. 

Appeal. — ^Joint  Undertaking  is  sufficient  on  appeal  from  judgment 
and  new  trial  order,  p.  631. 

dted  in  White  v.  Stevenson,  139  Cal.  532,  noted  under  Chester  v» 
Bakersfield  etc.  Assn.,  64  Cal.  42. 

Appeal. — ^Undertaking  on  joint  appeals  is  insufficient  when  no  definite- 
reference  to  several  appeals  made,  p.  632. 

To  same  effect  in  Dodge  v.  Kimple,  121  Cal.  681,  where  no  reference  to 
new  trial  order  made. 

114  Cal.  632-635.    PEOPLE  v.  MAIN. 

Accomplice.— Corroboration  of  evidence  is  essential,  p.  634. 

Cited  in  People  v.  Hoagland,  138  Cal.  341,  holding  evidence  insufficient- 
ly corroborated. 

Ownership  of  Building  Burglarized  need  not  be  alleged  in  information 
where  building  is  otherwise  sufficiently  so  described  that  defendant  can- 
not be  misled,  p.  634. 

Approved  in  People  v.  Price,  143  Cal.  362,  following  rule. 

114  Cal.  635-667.    RANKIN  v.  NEWMAN. 

Executor  cannot  transfer  estate  assets  without  order  of  court,  p.  660. 
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Cited  in  Bovard  ▼.  Dickenson,  131  Oal.  164,  not  3d  under  Wickersham 
y.  Johnston,  104  Cal.  407. 

114  Cal.  667-680.    RIDER  y.  REGAN. 

Homestead — ^Insanity. — ^Act  allowing  sale  by  one  spouse  in  case  of 
other's  insanity  is  yalid,  p.  671. 

Cited  in  Jones  v.  Falyella,  126  Cal.  25,  also  holding  title  of  act  suffi- 
cient.    (Stats.  1873,  1874,  p.  682.) 

114  Cal.  681-690.  BER6TH0J.DT  y.  PORTER  BROS.  CO. 

Agency. — Declarations  of  Agent  are  inadmissible  to  prove  authority, 
p.  689. 

Cited  in  Mitrovich  y.  Fresno  etc.  Co.,  123  Cal.  384,  holding  insrtruc- 
tion  erroneous. 

Ostensible  Agency  may  be  established  by  circumstantial  evidence,  p- 
688. 

Cited  in  Reid  v.  Clay,  134  Cal.  211,  holding  evidence  sufficient  to 
show  authority  of  manager  of  corporation  to  assign  its  claim. 

114  Cal.  690-693.    HANLET  y.  HANLEY. 

Probate. — Homestead  Decree  is  final  unless  reversed  on  appeal,  p.  693. 

Cited  in  Estate  of  Huelsman,  127  Cal.  276,  as  to  erroneous  decree  not 
appealed  from. 

Same. — ^Equity  will  not  vacate  for  misrepresentations  that  property 
was  community,  p.  693. 

Cited  in  Silva  v.  Santos,  138  Cal.  642,  noted  under  Dean  v.  Superior 
Court,  63  Cal.  473;  Otto  v.  Long,  144  Cal.  147,  where  pleadings  in  action 
to  quiet  title  did  not  make  direct  attack  on  adjudication  for  probate 
homestead,  it  cannot  be  collaterally  attacked  by  showing  that  deceased 
in  Hfetime  had  made  declaration  of  homestead  which  had  not  been 
abandoned  at  time  of  his  death. 


VOIiTIME  CXV. 


116  Cal.  1-5.    SAW  JOAQTHN  ETC.  CO.  t.  WBLTON. 

Mechanic's  Liens. — ^Attorney's  Fees  on  appeal  will  not  be  awarded  by 
supreme  court  on  affirmance,  p.  6. 

To  same  effect  in  Evans  v.  Judson,  120  Gal.  282,  disallowing  such 
fees.  Cited  in  Sweeney  v.  Meyer,  124  CaL  617,  discussing  right  to 
modify  allowance  of  lower  court  on  appeal. 

116  Cal.  6-14.    PEOPLE  v.  PAULSELL. 

Seasonable  Doubt. — ^Instruction  held  improperly  refused,  p.  11. 

Cited  in  People  v.  White,  116  Cal.  19,  sustaining  instruction  given. 

Witness. — ^Instruction  as  to  distrust  should  follow  code  section,  p.  12. 

Cited  in  People  v.  Arlington,  131  Cal.  233,  but  sustaining  instruction^ 
departing  from  language  of  the  section. 

115  Cal.  16-27.    HERRIMAN  ▼.  MENZIES;  66  Am.  St.  Rep.  81. 

Contract  is  Valid  for  combination  of  trade  interests,  when  not  creat- 
ing a  monopoly,  p.  20. 

To  same  effect  in  Meyers  v.  Merillion,  118  Cal.  356,  but  holding 
monopoly  created  under  facts  alleged. 

Notice  of  intention  to  move  for  new  trial  must  be  served  on  all  par- 
Iries  in  interest  or  court  has  no  jurisdiction,  p.  26. 

Approved  in  Kent  v.  Williams,  146  Cal.  8,  arguendo. 

Dismissal  of  Appeal  from  new  trial  order  will  not  be  granted  for  want 
of  proper  service  of  notice  of  intention,  but  order  will  be  affirmed,  p.. 
26. 

To  same  effect  in  In  re  Bullard,  114  Cal.  464,  applying  rule  to  failure 
to  serve  probate  claimant  with  citation;  United  States  v.  Crooks,  116 
Cal.  45,  affirming  order  accordingly. 

Notice  of  AppeaL — Service  in  case  of  appeal  from  new  trial  order 
must  be  made  on  all  parties  to  the  motion,  p.  25. 
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Cited  in  Churchill  ▼.  Flouraoy,  127  Cal.  360,  but  ruling  aliter  as  to 
party  that  was  not  adverse,  by  reason  of  disclaimer. 

General  Citation.— Legore  v.  State,  87  Md.  749. 

115  Cal.  27  29.    IVERSEN  y.  SUPERIOR  COURT. 

Appeal. — Order  requiring  distributee  to  restore  property  received  on 
distribution  is  not  appealable,  p.  28. 

Cited  in  Estate  of  Murphy,  128  Cal.  340,  noted  under  Estate  of 
Calahan,  60  Cal.  232;  Estate  of  Cahill,  142  Cal.  629,  an  order  refusing 
to  vacate  order  setting  apart  a  homestead  to  widow  is  nonappealable. 

116  Cal.  29-38.     HORTON  v.  JACK.     S.  C,  126  Cal.  521,  522. 

New  TriaL — Settlement  of  bill  of  exceptions  will  be  presumed  on 
appeal  to  have  been  made  on  proper  notice,  p.  35. 

Cited  in  Churchill  v.  Flournoy,  127  Cal.  357,  noted  under  Patrick  ▼. 
Morse.  64  Cal.  462.  Case  is  also  cited  in  Potter  v.  Ajax  etc.  Co.,  22 
Utah,  283,  defining  "decision." 

Miscellaneous. — Snyder  v.  Jack,  140  Cal.  585,  citing  history  of  liti- 
gation. 

116   Cal.   39-49.    LEVY   t.  SCOTT. 

Fraudulent  Conveyance. — Delivery  and  change  of  possession  must  be 
such  as  to  give  notice  to  world  of  changed  ownership,  p.  48. 

To  same  effect  in  Rothschild  v.  Swope,  116  Cal.  679,  holding  transfer 
valid;  Henderson  v.  Hart,  122  Cal.  335,  ruling  similarly;  George  v. 
Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin,  15  Cal.  503. 

Fraudulent  Conveyances. — Fraud  is  generally  discovered  from  circum- 
stances; but  its  proof  must  amount  to  more  than  mere  suspicion,  p. 
4i. 

To  same  effect  in  Union  etc.  Co.  v.  Bassett,  118  Cal.  612.  holding 
proof  of  fraud  on  part  of  harbor  commissioners  insufficient;  Hall  v. 
Susskind,  120  Cal.  563,  but  sustaining  finding  of  fraud;  Maxson  v. 
Llewellyn,  122  Cal.  198,  applying  rule  to  misrepresentations,  and  hold- 
ing fraud  shown;  Casey  v.  Leggett,  125  Cal.  671,  sustaining  finding 
against  fraud  in  transfer  of  realty;  Roberts  v.  Burr,  135  Cal.  160,  rul- 
ing similarly  as  to  conveyance  by  way  of  preference. 

115   Cal.   50-57.    PEOPLE  v.  CRESPL 

Preliminary  Examination. — Magistrates  conducting  are  not  distin- 
guished as  to  powers  or  rank,  p.  54. 

To  same  effect  in  People  v.  Cohen,  118  Cal.  78,  discussing  powers 
of  superior  judge   as   such  committing  magistrate. 

Police  judges,  of  San  Francisco  when  sitting  as  committing  magi8> 
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irates  have  jurisdiction  and  powers  conferred  on  magistrates  and  not 
those  pertaining  to  police  judges,  p.  54. 

Approved  in  Elder  v.  McDougald,  145  Cal.  743,  San  Francisco  police 
judge  acting  as  committing  magistrate  cannot  appoint  extra  stenograph- 
er and  fix  his  compensation  as  charge  on  municipal  treasury. 

Witness  cannot  be  Impeached  by  party  calling  him,  when  evidence 
was  not  a  surprise,  p.  55. 

To  same  effect  in  Thiele  v.  Newman,  116  Cal.  573,  holding  evidence 
of  doubtful  admissibility;  People  v.  Godwin,  123  Cal.  376,  noted  under 
People  V.  Conkling,  111  Cal.  616;  People  v.  Creeks,  141  Cal.  532,  follow- 
ing rule. 

115  Cal.  57-66.     PEOPLE  v.  TARBOX. 

Order  of  Commitment  is  operative  when  made  and  signed,  p.  60. 

Cited  in  People  v.  Hill,  123  Cal.  576,  holding  return  of  record  on  pre- 
liminary hearing  not  essential  prerequisite  to  filing  of  information; 
State  V.  Rozum,  8  N.  Dak.  556,  noted  under  People  v.  Wallace,  94  Cal. 
497.  To  same  effect  in  State  v.  Crook,  16  Utah,  218,  holding  indorse- 
ment on  deposition  unnecessary. 

Rape. — Opportunity  to  Commit  is  in  itself  no  ground  for  conviction, 
p.  63. 

Cited  in  People  v.  Bene,  130  Cal.  167,  but  holding  instruction  properly 
refused  as  not  one  of  law. 

Public  Trial. — Defendant  may  waive  right  to  public  preliminary  ex- 
amination, p.  61. 

Cited  in  People  v.  Fitzgerald,  137  Cal.  551,  applying  rule  to  waiver 
of  irregularities  on  inspection  by  jury;  State  v.  Wright,  16  S.  Dak. 
633,  refusing  to  quash  information  for  lack  of  preliminary  examination, 
where  uncontradicted  testimony  showed  preliminary  examination  had 
and  was  waived  by  defendant  after  examination  of  certain  witnesses. 

115  Cal.  67-68.    DAVIS  v.  SAN  FRANCISCO. 

Taxation. — ^Repayment  cannot  be  had  from  city  of  taxes  illegally 
levied  under  special  assessment  for  specific  purpose,  p.  68. 

To  same  effect  in  Phelan  v.  San  Francisco.  120  Cal.  4,  although  tax 
collector  notified  not  to  pay  moneys  into  treasury.  Cited  in  Gill  v. 
Oakland,  124  Cal.  342,  but  distinguished  as  to  money  paid  under  protest 
to  prevent  sale  for  street  assessment;  case  is  also  cited  in  Shapter  v. 
San  Francisco,  110  Fed.  620,  discussing  validity  of  Dupont  Street 
Bonds. 

115  Cal.  68-73.    McALPINZ  v.  LAYDON. 
Burden  is  on  Injured  Servant  to  show  that  appliances  were  so  defect- 
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ive  or  inadequate  as  to  make  use  of  them  by   employer  negligent, 
p.  72. 

Approved  in  Luman  v.  Golden  etc.  Min.  Co.,  140  Cal.  705,  applying 
rule  in  action  to  seryant  from  fall  of  bucket  filled  with  dirt  from  hoist- 
ing machinery  used  in  mine. 

115  Cal.  74.    W00LRID6B  ▼.  BOARDMAN. 

Fraudulent  Conyeyance. — ^Transfer  to  wife  by  insolvent  held  fraud- 
ulent, p.  76. 

Cited  in  Fidelity  etc.  Co.  v.  Thompson,  128  Cal.  509,  noted  under 
Swartz  ▼.  Hazlett,  8  Cal.  118. 

116  Cal.  85-89.    WOODBURY  ▼.  NSVADA  ETC.  RT.  CO.    S.  C.  120  Cal. 


115  Cal.  89-99.    SCOTT  ▼.  HOTCHKISS. 

Mortgage  Foreclosure. — ^Receiver  cannot  be  appointed  to  collect  crops 
on  mortgaged  property,  p.  94. 

Cited  in  Baker  v.  Varney,  129  Cal.  566,  79  Am.  St.  Rep.  142,  as  to 
receiver  of  rents  and  profits,  though  stipulated  in  mortgage;  Cowdery 
T.  Bank,  139  Cal.  308,  309,  noted  under  Simpson  v.  Ferguson,  112  Cal. 
180;  note  to  Cameron  v.  Groveland  etc.  Co.,  72  Am.  St.  Rep.  74-76; 
Bank  v.  Stephens,  144  Cal.  660,  661,  662,  general  averment  in  complaint 
that  mortgaged  premises  are  insufficient  to  pay  and  discharge  mort- 
gage debt  is  insufficient  to  justify  appointment  of  receiver;  Man  v. 
Kearney,  143  Cal.  506,  purchaser  of  farm  sold  under  execution  cannot, 
prior  to  expiration  of  redemption  period,  bring  action  to  have  receiver 
appointed  to  harvest  and  sell  crop  and  apply  proceeds  on  judgment. 
Distinguished  in  Garretson  Inv.  Co.  v.  Amdt,  144  Cal.  66,  67,  where 
there  is  nothing  in  complaint  to  justify  appointment  of  receiver  pend- 
ing foreclosure,  it  is  presumed  in  support  of  judgment,  that  appoint* 
ment  was  made  upon  motion  and  affidavits  showing  necessary  facts. 

115  Cal.  100-104.    RAUER  ▼.  WOLF. 

Judgment  of  Dismissal. — ^Vacation  for  mistake  is  within  discretion 
of  court,  p.  101. 

Cited  in  Palace  Hdw.  Co.  v.  Smith,  134  Cal.  384.  affirming  order  vacat* 
ing  such  judgment. 

115  Cal.  105-123.    EVERETT  ▼.  LOS  ANGELES  ETC.  CO. 

Street  Railways— Contributory  Negligence  is  shown  by  presence  on 
track  without  sufficient  precaution,  p.  123. 

To  same  eflfect  in  Morrissey  v.  Traction  Co.,  68  Conn.  218,  holding 
driver  of  vehicle  thus  barred  from  recovery.    Cited  in  Clark  v.  Bennett,. 
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123  Cal.  280,  holding  proposed  instruction  proper  but  obviated  hj  others; 
Abrahams  v.  L.  A.  etc.  Co.,  124  Cal.  413,  but  holding  rule  inapplicable^ 
under  facts  stated,  to  driver  of  unwieldy  watering  cart  on  tracks; 
Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  but  holding  submission 
of  question  of  negligence  to  jury,  proper  under  facts  stated;  Schneider 
V.  Market  St.  Ry.  Co.,  134  Cal.  488-491,  but  affirming  verdict  for  plain- 
tiff under  facts  stated;  Sego  v.  S.  P.  Co..  137  Cal.  407,  noted  under 
Glascock  V.  C.  P.  R.  R.  Co.,  73  Cal.  140;  Cawley  v.  La  Crosse  etc.  Co., 
101  Wis.  151,  holding  contributory  negligence  established;  Harrinorton 
V.  Los  Angeles  Ry.,  140  Cal.  523,  524,  525,  holding  electric  railway  liable 
notwithstanding  negligence  of  injured  bicyclist  where  motorman  dis- 
covered peril  in  time  and,  notwithstanding  warnings  of  bystanders, 
recklessly   pushed  car  forward. 

115  Cal.  129-132.    DONNELLY  v.  ADAM&    S.  C.  127  Cal.  24. 

Mechanics'  Liens. — Contract  is  void  that  falsely  refers  to  unsigned 
specifications,  p.  131. 

To  same  effect  in  West  Coast  etc.  Co.  v.  Knapp,  122  Cal.  83,  holding 
such  contract  incomplete  and  invalid;  concurring  opinion  in  Blin  etc. 
Co.  V.  Walker,  129  Cal.  66,  discussing  sufficiency  ef  reference  to  memor- 
andum. 

116  Cal.  132-135.    PEOPLE  v.  RATZ. 

Rape — ^Evidence. — Prosecutrix  may  testify  as  to  own  age,  p.  133. 
Cited  in  State  v.  Bowser,  21  Mont.  140,  admitting  such  testimony. 

Rape — ^Age  of  Consent. — Defendant's  belief  that  child  was  within,  it 
no  defense,  p.   134. 

To  same  eflfect  in  People  v.  Griffin,  117  Cal.  586,  59  Am.  St.  Rep.  218, 
applying  rule  to  defendant's  belief  that  prosecutrix  was  not  mentally 
unsound. 

General  Citation.— State  v,  Marshall,  137  Mo.  470. 

116  Cal.  136-143.    THOMAS  v.  PACIFIC  BEACH  CO. 

Limitations. — ^Vendee's  Action  to  recover  back  purchase  money  is  not 
one  founded  on  written  instrument,  p.  139. 

To  same  effect  in  Todd  v.  Board,  122  Cal.  107,  as  to  action  based  on 
resolution  of  board  of  education,  when  no  complete  contiact  set  forth 
therein;  Patterson  v.  Doe,  130  Cal.  338,  and  Meherin  v.  Saunders.  131 
Cal.  703,  noted  under  Chipman  v.  Morrill,  20  Cal.  130;  Scrivner  v. 
Woodward,  139  Cal.  316,  applying  rule  to  action  for  return  of  collatcnil, 
as  to  which  written  receipt  was  given;  Duncan  v.  Geyser  etc.  Co..  17 
Utah,  213,  as  to  recovery  by  vendee  of  installments  paid;  Whalen  v. 
Gordon,  96  Fed.  313,  as  to  like  action,  and  holding  amended  complaint 
barred  as  introducing  new  cause  of  action. 
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Limitation. — Demand  for  deed  by  vendee  must  be  made  within 
reasunable  time,  p.   142. 

To  same  effect  in  Williams  v.  Bergin,  116  Cal.  61,  and  Dennis  v.  Bint, 
122  Cal.  45,  cited  under  Bills  v.  Mining  Co.,  106  Cal.  21;  Harrigan  v. 
Home  etc.  Co.,  128  Cal.  548,  applying  rule  to  time  of  notice  and  proof 
of  death  in  action  on  life  insurance  policy;  dissenting  opinion  in  Cook 
V.  Ceas,  147  Cal.  622.  623,  majority  holding  in  action  by  ward  brought 
on  bond  of  guardian  which  is  not  barred  by  limitations,  defense  of 
laches  based  on  previous  delay  of  ward  in  procuring  settlement  of 
guardian's  account,  which  is  short  of  period  of  limitations,  cannot  be 
sustained. 

115  Cal.  143-152.    TAYLOR  v.  HILL. 

Appeal — Pleadings. — Sufficiency  of  complaint  cannot  be  reviewed  on 
appeal  from  new  trial  order,  p.  147. 

Cited  in  Holmes  v.  Warren,  145  Cal.  460,  following  rule;  Byxbee  v. 
Dewey,   128  Cal.  325,  as  citing  Spanagel  v.  Dellinger,  38  Cal.  278. 

115  Cal.  162-157.    KAUFMAN  v.  SUPERIOR  COURT. 

Dismissal  of  Action. — Costs  referred  to  in  subdivision  1,  section  5&1, 
Code  of  Civil  Procedure,  are  those  for  entry  of  judgment,  p.  164. 

Cited  in  Todhunter  v.  Klemmer,  134  Cal.  62.  holding  action  regularly 
dismissed. 

Dismissal.— Cross  Complaint  cannot  be  filed  after  plaintiff  has  direct- 
ed clerk  to  enter  judgment  of  dismissal,  although  entry  not  in  fact 
made,  p.  155. 

To  same  effect  in  Evans  v.  Johnston,  115  Cal.  183,  but  sustaining 
plea  of  abatement  when  no  judgment  of  dismissal  entered  on  order 
therefor.  Cited  in  Hopkins  v.  Superior  Court.  136  Cal.  555.  noted  under 
Han^'ock  etc.  Co.  v.  Bradford,  13  Cal.  637;  Boyd  v.  Steele,  6  Idaho,  633, 
clerk  cannot  defeat  dismissal  by  neglecting  or  refusing  to  enter  formal 
dismissal. 

Miscellaneous.— Hibemia  Sav.  etc.  Soc.  v.  Kaufman,  140  Cal.  71,  recit- 
ing facts  of  litigation. 

116  Cal.  158-160.    PEOPLE  v.  LARRABEB. 

Insanity. — Instructions  as  to  defense  of  approved,  p.  159. 

Cited  in  People  v.  McCarthy,  116  Cal.  264,  and  People  v.  Kloss,  116 
Cal.  577,  sustaining  similar  instructions;  People  ▼.  Hettick,  126  Cal. 
428,  and  People  v.  Donlan,  136  Cal.  492-494,  approving  instructions; 
People  V.  Methever,  132  Cal.  331,  noted  under  People  v.  Dennis,  39  CaL 
636;   People  v.  Suesser,  142  Cal.  365,  following  rule. 

115  Cal.  160-170.    PEOPLE  ▼.  THOMPSON. 

Train  Wrecking.— Statute  is  directed  toward  the  wrecking  and  not 
the  robbery,  p.  164. 
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To  same  effect  in  People  v.  Ix)vren,  119  Cal.  90,  holding  statute  consti- 
tutional as  to  title  and  subject. 

Giving  of  Instruction  Inapplicable  to  Case  or  which  assumes  exist- 
<^nce  of  evidence  not  given,  pp.  166.  167. 

Approved  in  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  387,  applying  rule 
in  action  against  bank  stockholders  for  collection  made  by  bank. 

115  Cal.  170.    SAN  DIEGO  v.  HIGGINS. 

Limitations — Taxes. — Action  for  is  barred  in  three  years,  p.  172. 

Cited  in  Dranga  v.  Rowe,  127  Cal.  508,  holding  defense  barred;  Miller 
V.  Batz,  131  Cal.  405,  noted  under  Higby  v.  Calaveras  Co.,  18  Cal.  176; 
Clark  V.  San  Diego,  144  Cal.  361,  in  action  to  quiet  title  against  city, 
<lefense  of  lien  for  delinquent  taxes  cannot  be  sustained  where  right 
of  action  for  collection  of  taxes  is  barred  by  limitations.  Distinguished 
in  Port  Townsend  v.  Eisenbeis.  28  Wash.  544,  in  view  of  Port  Town- 
send  charter,  general  statute  of  limitations  is  inapplicable  to  actions 
by  city  to  foreclose  tax  liens. 

116  Cal.  180-183.    EVANS  v.  JOHNSTON.     128  Cal.  393. 
Probate  Claim  on  mortgage  debt  held  insufficient,  p.  182. 

Cited  in  Estate  of  Turner,  128  Cal.  393,  noted  under  Bank  of  Sonoma 
Co.  V.  Charles,  86  Cal.  322. 

115  Cal.  184-196.  FOLEY  v.  CALIFORNIA  ETC.  CO.;  56  Am.  St.  Rep. 
87. 

Master  is  Liable  for  injuries  to  infant  employee  by  dangerous 
machinery,  when  danger  unknown  and  not  apparent,  p.  192. 

To  same  effect  in  Verdelli  v.  Gray's  Harbor  etc.  Co.,  115  Cal.  525, 
sustaining  verdict  for  plaintiff.  Cited  in  O'Connor  v.  Golden  Gate  etc. 
Co.,  135  Cal.  543,  644-546;  Mansfield  v.  Eagle  etc.  Co.,  136  Cal.  626,  and 
Norfolk  etc.  Co.  v.  Hight,  56  Neb.  168,  noted  under  Ingerman  v.  Moore, 
90  Cal.  410;  note  to  Addicks  v.  Cristopher,  72  Am.  St.  Rep.  693;  Kille- 
lea  ▼.  Cal.  Horseshoe  Co..  140  Cal.  605,  606,  in  action  for  damages  for 
injury  to  minor  servant  aged  about  sixteen,  instruction  omitting  all 
reference  to  contributory  negligence  is  prejudicial.  Note  citations: 
Holbrook  t.  Aldrich,  60  Am.  St.  Rep.  305,  and  Newbury  v.  Getchel  etc. 
Co.,  62  Am.  St.  Rep.  595,  on  minor  employees. 

Appeal — Costs. — Order  taxing  is  not  appealable  when  amount  is  less 
than  three  hundred  dollars,  p.  196. 

Cited  in  Southern  Cal.  etc.  Co.  v.  Superior  Court,  127  Cal.  419,  420, 
as  overruled  by  later  cases. 

115  Cal.  196-203.    IVEY  v.  KERN  COUNTY  ETC.  CO. 

Contract. — Delivery  is  essential  to  validity,  and  place  of  delivery  is 
place  of  its  making,  p.  201. 
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To  same  effect  in  Howard  etc.  Co.  v.  Silverberg,  89  Fed.  Rep.  171,  dis- 
cussing liability  on  appeal  bond  and  bar  of  action  thereon  by  limita- 
tion. 

115  Cal.  218.    SNELL  y.  PATNE. 

A  Recorded  Lien,  Good  in  Other  Respects,  cannot  be  rejected  because 
amount  claimed  is  somewhat  larger  than  can  be  sustained  by  proofs, 
p.  222. 

Approved  in  Continental  etc.  Assn.  v.  Hutton,  144  Cal.  611,  following 
rule. 

115  Cal.  242.    FEUi-LE  ▼.  W0RTHIN6T0N. 

Appeal — ^Evidence. — ^Admission  of  immaterial  evidence  is  not  rever- 
rible  error,  p.  246. 
Cited  in  People  v.  Glaze,  139  Cal.  160,  so  ruling  in  murder  case. 

115  Cal.  252-254.    MORRISON  v.  ROGERS;  66  Am.  St.  Rep.  95. 

115  Cal.  255-265.    PEOPLE  ▼.  McCARTHT. 

Witness — "Intimate  Acquaintance." — Qualification  of  witness  as,  is- 
within  discretion  of  judge,  p.  268. 

To  same  effect  in  People  v.  Hill,  116  Cal.  669,  People  v.  Barthleman, 
120  Cal.  14,  People  v.  Arrighini,  122  Cal.  123,  cited  under  Estate  of 
Carpenter,  04  Cal.  413.  Cited  in  Estate  of  Keithley,  134  Cal.  12,  13. 
sustaining  admission  of  evidence;  People  v.  Suesser,  142  Cal.  361,  and 
People  V.  Manoogian,  141  Cal.  598,  both  following  rule. 

Insanity. — ^Irresistible  Impulse  is  not  defense  to  criminal  prosecution, 
p.  262. 

To  same  effect  in  People  v.  Barthleman,  120  Cal.  11,  also  cited  above. 
Cited  in  People  v.  Methever,  132  Cal.  331,  noted  under  People  v.  Dennis, 
39  Cal.  636.  Note  citations:  People  v.  Hubert,  63  Am.  St.  Rep.  100^ 
on  general  subject. 

Previous  Acquaintance  is  Unnecessary  in  order  to  enable  witness  to 
testify  to  rational  appearance  of  defendant  at  particular  time,  p.  260. 

Approved  in  People  v.  Manoogian,  141  Cal.  596,  witnesses  not  inti- 
mate acquaintances  may  testify  as  to  rational  appearance  of  defend- 
ant between  date  of  homicide  and  prior  injury  to  head  which  had  been 
proved. 

Burden  of  Proving  Defense  of  Insanity  at  time  of  alleged  homicide 
is  upon  defendant,  p.  261. 

Approved  in  People  v.  Manoogian,  141  Cal.  598,  following  rule;  People 
V.  Zeigler,  142  Cal.  338,  339,  340,  refusing  to  reverse  for  such  instruc- 
tion. 
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Cautionazy  Instruction  as  to  Defense  of  Insanity  may  be  given  in 
proper  case^  p.  263. 
Approved  in  People  v.  Suesser,  142  Cal.  365,  following  rule. 

115  Cal.  266-279.    MURRAY  ▼.  MURRAY;  56  Am.  St.  Rep.  97. 

Findings  are  unnecessary  in  ease  of  default  judgment,  and  will  not 
be  considered,  although   in  judgment-roll,  p.   270. 

To  same  effect  in  Thomson  v.  Thomson,  121  Cal.  12,  further  holding 
such  findings  at  variance  with  judgment. 

Fraudulent  Transfer. — Husband  cannot  transfer  his  separate  prop- 
erty to  defeat  anticipated  action  for  maintenance,  p.  272. 

To  same  effect  in  Spreckels  v.  Spreckels,  116  Cal.  345,  58  Am.  St.  Rep. 
174,  discussing  amendment  of  section  172  of  Civil  Code.  Cited  in  Greer 
v.  Greer,  135  Cal.  124,  but  ruling  aliter  when  no  desertion  was  shown 
that  would  permit  action  under  section  167,  Civil  Code;  Tully  v.  TuUy, 
137  Cal.  65,  discussing  extent  to  which  such  transfer  should  be  vacated. 

Fraudulent  Conveyances.— Wife  is  not  a  creditor  of  husband,  p.  273. 

Cited  in  Tuers  v.  Tuers,  131  Cal.  627,  but  holding  her  to  become  such 
on  judgment  for  divorce  and  alimony.  Distinguished  in  Aigeltinger  v. 
Einstein,  143  Cal.  614,  creditor  who  has  merely  levied  an  attachment 
upon  real  property  as  property  of  debtor,  subsequent  to  date  of  alleged 
fraudulent  conveyance  made  thereof  by  debtor  to  wife,  cannot,  prior  to 
rendition  of  judgment  against  husband,  sue  to  set  aside  conveyance. 

Divorce. — ^Receiver  may  be  appointed  under  section  140,  Civil  Code, 
page  274. 

See  note  to  Anderson  v.  Anderson,  71  Am.  St.  Rep.  25;  Cameron  ▼. 
Groveland  etc.  Co.,  72  Am.  St.  Rep.  68. 

116  Cal.  279-286.    FOSTER  v.  SUPERIOR  COURT. 

Appeal. — Contempt  proceedings  do  not  lie  for  violation  of  judgment 
suspended  by  appeal,  p.  284. 

To  same  effect  in  Ex  parte  Quierolo,  119  Cal.  636,  as  to  disobedience 
of  appealed  order  for  payment  of  alimony.  Cited  in  Mark  v.  Superior 
Court,  129  Cal.  6,  noted  under  Dewey  v.  Superior  Court,  81  Cal.  64;  Vos- 
burg  V.  Vosburg,  137  Cal.  497,  quoting  Ex  parte  Quierolo,  119  Cal.  636. 
Note  citations;  Caldwell  v.  Wilson,  61  Am.  St.  Rep.  674.  on  quo  war- 
ranto. 

115  CaJ.  285-300.    ILLINOIS  ETC.  BANK  ▼.  PACIFIC  RY.  CO.     S.  C. 
117  Cal.  335. 

Findings  Outside  of  Issues  cannot  be  first  attacked  on  appeal,  when 

pleadings  treated  at  trial  as  having  raised  issues  found  upon,  p.  297. 

To  same  effect  in  Sprigg  v.  Barter,  122  Cal.  679,  holding  appellant  so 
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estopped.  Cited  in  Lee  v.  Market  St.  Ry.  Co.,  135  Cal.  296,  applying 
rule  to  instructions;  Mesnager  v.  Le  Leonis,  140  Cal.  404,  where  record 
on  appeal  from  order  allowing  compensation  to  receiver  in  partition 
shows  appointment  on  notice,  and  merely  shows  appointment  was  op- 
posed without  showing  grounds  therefor,  it  is  presumed  necessary  evi- 
dence for  appointment  was  presented. 

Appeal. — Insufficiency  of  Findings  is  not  reversible  error  when  not 
prejudicial  to  appellant,  p.  299. 

Cited  in  Dobbs  v.  Purington,  136  Cal.  71,  and  Beardsley  v.  Clem,  131 
Cal.  332,  noted  under  Horton  v.  Dominguez,  68  Cal.  642. 

115  Cal.  303-307.    PEOPLE  v.  MUHLNER. 

Homicide. — Conviction  of  manslaughter  is  allowable  under  charge  of 
murder,  p.  305. 

Cited  in  People  v.  McFarlane,  138  Cal.  484,  holding  evidence  of  murder 
admissible  on  retrial  for  manslaughter. 

Defendant  cannot  complain  where  determination  of  case  was  more 
favorable  than  evidence  warranted,  p.  306. 

Approved  in  People  v.  Coulter.  145  Cal.  69,  applying  rule  to  con- 
viction of  burglary  in  second  degree;  People  v.  Clark,  145  Cal.  729,  on 
prosecution  for  grand  larceny  it  is  not  error  to  refuse  requested  instruc- 
tion distinguishing  between  grand  larceny  and  robbery. 

116  Cal.  308-316.    MILES  v.  WOODWARD. 

Mining  Corporations. — Statute  of  1880  is  penal;  applies  to  all  species 
of  mining  corporations,  and  complaint  against  directors  need  not  al- 
lege failure  to  have  been  willful  or  intentional,  pp.  311,  312.  314. 

To  same  effect,  on  last  two  points,  in  Ball  v.  Tolman,  119  Cal.  361. 
362,  as  to  placer  company,  and  aflRrming  judgment  for  stockholder;  and 
on  first  point  in  Anderson  v.  Byrnes,  122  Cal.  274,  holding  question  of 
actual  damage  to  plaintiff  immaterial.  Cited  in  Williams  v.  Coldhill 
etc.  Co.,  96  Fed.  458,  and  Williams  v.  Gaylord,  102  Fed.  375,  as  to  con- 
veyances by  foreign  corporations,  and  holding  federal  courts  bound  by 
state  decisions;  Skinner  v.  Gamett  etc.  Co.,  96  Fed.  740,  discussing  con- 
stitutionality of  Statutes  of  1897,  page  231,  on  laborers*  liens.  Dis- 
tinguished in  Williams  v.  Gaylord,  186  U.  S.  164,  165,  when  corporation 
sells  or  encumbers  its  property,  incurs  debts  or  gives  securities,  it  doe^ 
business,  and  California  Act  of  1880  regulating  such  transactions  does 
not  regulate  the  internal  affairs  of  corporation  and  applies  to  foreign 
corporations. 

Inconnatent  Defenses.— Admission  in  one  does  not  waive  denial  in 
another,  p.  316. 

To  same  eflert  in  iMeyers  v.  Merillion,  118  Cal.  369,  as  to  conflict  be- 
tween answer  and  cross  complaint. 
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115  Cal.  316-329.    FASSETT  v.  WISE. 

Chattel  Mortgage  must  be  recorded  in  counties  of  execution  and  that 
to  which  the  property  is  removed,  p.  319. 
Cited  in  Ruggles  ▼.  Cannedy,  127  Cal.  298   (dissenting  opinion,  page 
),  discussing  time  for  recording  of  such  mortgages. 


115  Cal.  330  338.    MARSHALL  v.  FARMERS'  BANE  OF  FRESNO. 

Patent  is  Evidence  that  all  Steps  Prescribed  for  its  issuance  have 
been  properly  taken,  p.  395. 
Approved  in  Hooper  v.  Young,  140  Cal.  278,  following  rule. 

115  Cal.  339-344.    McMENOMT  y.  WHITE. 

Mechanic's  Liens. — Owner  is  not  personally  liable,  although  contract 
void,  p.  343. 

To  same  effect  in  Madera  etc.  Co.  v.  Kendall,  120  Cal.  184,  holding  de- 
ficiency judgment  erroneous  where  no  lien  filed.  Cited  in  McClain  v. 
Button,  131  Cal.  144,  noted  under  Southern  Cal.  Lumber  Co.  v.  Schmitt, 
74  Cal.  625. 

Mechanics'  Liena — Parties. — Contractor  may  be  made  defendant  for 
purpose  of  personal  judgment,  in  foreclosure  suit,  p.  343. 

Cited  in  San  Francisco  Pav.  Co.  v.  Fairfield,  134  Cal.  226,  noted  under 
Giant  Powder  Co.  v.  Flume  Co.,  78  Cal.  193. 

Findings  are  Unnecessary  where  agreed  statement  of  facts  is  filedy 
p.  343. 

Cited  in  Conway  v.  Supreme  Council,  137  Cal.  386,  noted  under  Mul- 
ler  V.  Rowell,  110  Cal.  318.  Distinguished  in  Potter  v.  Talkington,  5 
Idaho,  319,  a  judgment  or  order  determining  law  applicable  to  issues  of 
an  action,  but  leaving  questions  of  fact  unsettled,  is  not  an  appealable 
judgment. 

Mechanic's  Liens. — Contractor's  Bond  is  not  void  because  of  invalidity 
of  contract  because  plans  not  filed,  p.  M4. 

To  same  effect  in  Summerton  v.  Hanson,  117  Cal.  254,  holding  sure- 
ties liable. 

115  Cal.  345-367.     PETERS  ▼.  BOWMAN;  56  Am.  St.  Rep.  106. 

Negligence. — Owner  of  Pond  is  not  liable  for  accident  to  infant  there- 
from, although  unprotected,  p.  349. 

To  same  effect  in  Omaha  v.  Bowman,  52  Neb.  299,  66  Am.  St.  Rep. 
610,  511,  applying  rule  to  pool  allowed  to  accumulate  by  city,  near 
public  street.  Cited  in  George  v.  L.  A.  Ry.  Co.,  126  Cal.  363,  77  Am. 
St.  Rep.  189,  a.s  to  injury  from  unguarded  trailer  car;  T^oftus  v.  De- 
hail,  133  Cal.  217-219,  as  to  falling  into  excavation;  O'Connor  v.  Golden; 
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Oate  etc.  Co.,  135  Cal.  543,  but  holding  rule  as  to  infancy  inapplicable 
in  case  of  injury  to  minor  servant;  Savannah  etc  Co.  v.  Beavers,  113 
6a.  409-412,  as  to  falling  into  excavation;  Kaumerer  v.  City  etc.  Co., 

116  Mich.  312,  72  Am.  St.  Rep.  529,  as  to  injury  from  unblocked  plat- 
form car;  Standal  v.  Boyd,  73  Minn.  56,  57,  72  Am.  St.  Rep.  599,  600,  as 
to  falling  into  unfenced  pond;  and  Cooper  v.  Overton,  102  Tenn.  234, 
73  Am.  St.  Rep.  877  (note,  881),  as  to  pond  caused  by  obstruction  of 
-drain  by  city  officials;  San  Antonio  etc.  Co.  v.  Morgan,  92  Tex.  103,  as 
to  turntable  where  complaint  did  not  allege  lack  of  invitation  or  that 
it  was  necessarily  attractive;  Ritz  v.  City  of  Wheeling,  45  W.  Va.  267, 
270,  as  to  unfenced  city  reservoir.  Note  citations:  Dobbins  v.  Railway 
Co.,  66  Am.  St.  Rep.  863,  and  Clark  v.  Railroad  Co.,  67  Am.  St.  Rep. 
445. 

115  Cal.  357-372.    SHADE  v.  SISSON  ETC.  CO. 

Common  Count. — Complaint  is  bad  as  against  demurrer  for  uncer- 
tainty as  to  whether  express  or  implied  contract  is  relied  on,  p.  367. 

Cited  in  Minor  v.  Baldridge,  123  Cal.  190,  but  sustaining  complaint 
for  money  had  and  received  in  absence  of  such  demurrer. 

Appeal. — Overruling  of  Demurrer  for  ambiguity  is  not  reversible 
«rror.  where  defendant  not  prejudiced  thereby  at  trial,  p.  372  (dissent- 
ing opinion). 

Cited  in  Daly  v.  Ruddell,  137  Cal.  674,  applying  rule  to  demurrer  for 
misjoinder.  Distinguished  in  San  Francisco  etc.  Co.  v.  Gould,  122  Cal. 
604,  holding  rule  inapplicable  in  condemnation  proceedings. 

115  Cal.  372-379.    EX  PARTE  BOHIEN. 

Municipal  Ordinance  is  void  that  limits  privileges  to  one  class  and 
•denies  it  to  another  within  same  district,  p.  375. 

Cited  in  Los  Angeles  Co.  v.  Hollywood  etc.  Assn.,  124  Cal.  350,  71  Am. 
St.  Rep.  80,  ruling  similarly  as  to  cemetery  ordinance  held  to  be  un- 
•equal  in  its  operation. 

115  Cal.  380-382.    CASE  PLOW  WORKS  ▼.  MONTGOMERY. 

Stockholder's  Liability  for  corporate  debts  accrues  where  these  were 
incurred,  p.  381. 

Cited  in  Whitehurst  v.  Stuart,  129  Cal.  196,  noted  under  Ejiowles  v. 
Sandercook,  107  Cal.  629. 

115  Cal.  382-388.    WARREN  Y.  CHANDOS. 

Street  Assessment  is  void  where  grade  of  street  changed  after  con- 
tract, p.  386. 

To  same  effect  in  Stansbury  v.  White,  121  Cal.  438,  applying  rule  to 
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coEtract  giving  superintendent  of  streets  power  to  determine  the  work 
to  be  done  by  the  contractor.  Cited  in  Kutchin  v.  Engelbret,  129  Cal. 
637-639.  noted  under  Dougherty  v.  Hitchcock,  35  Cal.  512;  Haughawout 
V.  Hubbard,  131  Cal.  680,  quoting  Stansbury  v.  White,  121  Cal.  433. 

Appeal  is  unnecessary  where  street  assessment  is  void,  p.  387. 

Cited  in  De  Haven  v.  Berendes,  135  Cal.  181,  noted  under  Blair  v.  Lun- 
ing,  76  Cal.  134;  Brown  v.  Drain,  112  Fed.  590,  denying  right  of  injunc- 
tion where  remedy  of  appeal  to  board  exists. 

115  Cal.  388-393.    LAN6E  v.  SCHOETTLER. 

Death  by  Negligence. — ^Exemplary  Damages  cannot  be  awarded  for, 
p.  391. 

Cited  in  Wales  v.  Pacific  etc.  Co.,  130  Cal.  524,  holding  compensation 
not  allowable  to  mother  for  loss  of  son's  society.  See  note  59  Am.  St. 
Hep.  599. 

Comfort,  Society  and  Protection  are  proper  elements  of  damage  for 
death  of  child,  p.  391. 

Approved  in  Dyas  v.  Southern  Pacific  Company,  140  Cal.  308,  uphold- 
ing instruction  in  negligence  case  that  jury  could  consider  loss  of 
society,  comfort  and  care  suffered  by  plaintiffs  in  death  of  the  husband 
and  father;  Corbett  v.  Oregon  Short  Line  R.  R.,  25  Utah,  455,  in  action 
by  parent  for  death  of  child,  it  is  proper  to  authorize  recovery  for  loss 
of  services  of  child,  its  society  and  comfort,  court  expressly  excluding 
sorrow  or  grief  to  parents  or  suffering  to  child. 

115  Cal.  394-404.    TURNER  v.  HEARST.    S.  C.  137  Cal.  232. 

Libel. — Damiiges  should  be  compensatory  where  matter  libelous  per 
se,  p.  399. 

To  same  effect  in  Taylor  v.  Hearst,  118  Cal.  367,  holding  question  of 
good  faith  of  publisher  immaterial.  Approved  in  Graybill  v.  De  Young, 
140  Cal.  328,  upholding  instruction  in  libel  that  exemplary  damages  are 
recoverable  if  article  was  published  wantonly,  recklessly  and  with  ut- 
ter disregard  of  its  truth  or  falsity. 

Libel. — ^Evidence,  in  action  against  newspaper  owner,  is  inadmissible 

of  discharge  of  offending  employee  after  writing  the  article,  p.  401. 

Cited  in  Limberg  v.  Greenwood  etc.  Co.,  127  Cal.  604,  noted  under 

I  Sappenfield  v.  Railroad  Co.,  91  Cal.  62;  Helling  v.  Schindler,  145  Cal. 

I  313,  in  action  for  damages  for  personal  injuries  caused  by  dullness  of 

knives  of  planer,  evidence  of  that  after  accident  knives  were  sharpened 

by  foreman  before  being  used  again,  is  inadmissible. 

Miscellaneons. — Miller  v.  Enterprise  etc.  Co.,  142  Cal.  215,  upholding 
Code  of  Civil  Procedure,  section  663,  permitting  trial  judge  to  settle 
bill  of  exceptions  after  expiration  of  term  of  office. 
Notes  Cal.  Rep.— 301 
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115  Cal.  404-421.    HUGHSON  v.  CRANE. 

Parties. — Demurrer  for  nonjoinder  should  not  be  sustained,  unlew 
omitted  party  is  indispensable  and  cannot  be  brought  in  by  order,  p. 
420. 

Cited  in  Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal.  648,  as  to  action  by  tax- 
payers against  irrigation  district  and  its  directors  to  restrain  assess- 
ment to  pay  illegj^l  bonds. 

Irrigation  District — Assessment. — Amount  of  levy  to  pay  bond  in- 
terest is  within  discretion  of  directors,  p.  416. 

Cited  in  Kscondido  etc.  Dist.  v.  Escondido  Sem.,  130  Cal.  133,  holding 
no  abuse  shown;  Lincoln  etc.  Dist.  v.  McXeal,  60  Neb.  621,  but  denying 
power  of  directors  to  create  debts  not  in  accordance  with  statutes; 
Boskow^itz  V.  Thompson,  144  Cal.  731,  following  rule. 

Same. — ^Bonds  may  be  declared  invalid  when  not  shown  to  be  in 
hands  of  bona  fide  holders,  p.  419. 

Cited  in  Baxter  v.  Vineland  etc.  Dist.,  136  Cal.  190,  but  ruling  aliter 
where  holders  are  unknown  and  not  before  the  court. 

Irrigation  District's  Bonds  cannot  be  exchanged  in  payment  cf  its 
debts,  p.  413. 

Approved  in  Leeman  v.  Perris  Irr.  Dist.,  140  Cal.  542,  544,  545,  action 
cannot  be  maintained  upon  bonds  of  irrigation  district  illegally  issued 
for  warrants  given  in  payment  of  claims  for  labor  and  salaries  by 
plaintiff  who  knew  when  he  took  bonds  that  they  were  issued  in  viola- 
tion of  statute. 

For  Purpose  of  Collecting  Assessments,  collector  represents  district  as 
fully  as  did  directors  for  purpose  of  levying  it,  p.  420. 

Approved  in  Boskowitz  v.  Thompson,  144  Cal.  730,  in  suit  by  land 
owners  of  irrigation  district  to  enjoin  collector  thereof  from  selling  land 
tor  assessment  foe  interest  on  bonds,  intervening  bondholders  cannot 
cross-complain  to  enforce  lien  on  land  in  their  favor  as  bona  fide  pur- 
chasers of  bonds. 

115  Cal.  421-425.    BUCHEL  v.  GRAY  BROTHERS. 

Negligence  is  question  for  jury,  even  where  evidence  does  not  conflict 
if  different  conclusions  are  reasonably  deducible  therefrom,  p.  422. 

Cited  in  Snyder  v.  Holt  Mfg.  Co.,  134  Cal.  329,  as  to  negligence  of  de- 
fendant in  constniction  of  machine  sold  to  plaintiff. 

115  Cal.  430-436.    GRAY  v.  LUCAS. 

Street  Assessments. — Certificate  with  other    enumerated    papers    is 
prima  facie  evidence  of  regularity  of  proceedings,  p.  436. 
Cited  Frenna  v.  Sunnyside  Ld.  Co.,  124  Cal.  438,  but  ruling  aliter  whett 
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certificate  is  not  properly  signed;  Reid  v.  Clay,  134  Cal.  212,  214,  citing 
main  case  also  as  to  defects  in  certificate;  O'Dea  v.  Mitchell,  144  Cal. 
381,  certificate  of  city  engineer  as  to  quantum  of  grading,  and  that  work 
was  done  in  accordance  with  lines  and  gp*ades,  is  not  defective  because 
it  does  not  state  that  engineer  examined  the  work  or  measured  it. 

Same. — Second  Assessment  can  be  made  only  as  provided  by  the  stat- 
ute, p.  433. 

Cited  in  Ede  v.  Cuneo,  126  Cal.  170,  holding  issuance  improper  under 
facts  stated,  citing  main  case  also  at  page  175,  as  to  attaching  of  certifi- 
cate to  other  papers;  and  in  last  point  cf.  City  etc.  Co.  v.  Emmons,  138 
Cal.  299. 

General  Citation. — Brown  v.  Drain,  112  Fed.  591. 

116  Cal.  437-440.    606GIN  v.  OSBORNE. 

Contributory  Negligence  is  a  question  for  jury  where  different  con- 
clusions may  be  inferred  from  the  evidence,  p.  440. 

Cited  in  Habishaw  v.  Standard  etc.  Co.,  131  Cal.  433,  noted  under 
Sanborn  v.  Madera  F.  Co.,  70  Cal.  261. 

116  Cal.  445-448.    EX  PARTE  DAVIS. 

Judicial  Notice  extends  to  municipal  ordinances  where  title  and  date 
of  passage  are  stated,  p.  447. 

Cited  in  City  of  Tulare  v.  Hevren,  126  Cal.  229,  holding  pleading  there- 
of  insufiicient  in  action  on  liquor  seller's  bond. 

115  Cal.  460-464.     HARDIN  v.  SINCLAIRE. 

Nuisance.—Owner  of  Private  right  of  way  may  sue  to  abate  obstruc- 
tion thereon,  p.  463. 

Cited  in  Phelan  v.  Quinn,  130  Cal.  379,  as  to  removal  of  gate  placed 
across  private  way. 

116  Cal.  466-481.    CARLSON  v.  SUPREBCE  COUNCIL. 

Suspended  member  of  benefit  society  cannot  participate  in  benefit s- 
until  suspension  removed  and  certificate  renewed  in  conformity  with 
niles  of  order,  p.  475-476. 

Approved  in  Butler  v.  Grand  Ivodge  A.  O.  U.  W..  146  Cal.  175.  176. 
action  cannot  be  maintained  by  beneficiary  upon  certificate  suspended 
for  non-payment  and  not  renewed  as  provided  by  by-laws,  notwith- 
standing payment  of  all  assessments  and  death  of  member  before  re- 
newal could  be  completed. 

Mutual  Benefit  Societies. — Forfeiture  of  membership  held  not  waived 
under  factK  stat(fd,  p.  479. 


115  Cal.  481-528  Notes  on  California  Reports.  4804 

Cited  in  McBryde  v.  S.  C.  etc.  Co.,  5i5  S.  C.  592,  74  Am.  St.  Rep.  771, 
holding  rule  of  waiver  applicable  to  mutual  fire  insurance  companies, 
and  waiver  established. 

115  Cal.  481-486.    BURKE  v.  McCOWEN. 

Map  of  Addition  to  Town  Implies  Survey,  and  survey  was  marked 
upon  ground  so  that  streets,  blocks  and  lots  can  be  identified,  p.  485. 

Approved  in  Olson  v.  Seattle,  30  Wash.  691,  one  purchasing  with  ref- 
erence to  monuments  and  boundaries  acquires  title  regardless  of  lines 
shown  by  recorded  plat. 

115  Cal.  487  496.    ROWLAND  v.  OAKLAND  ETC.  RT.  CO. 

Negligence. — Nonexpert  Evidence  is  admissible  as  to  whether  car  could 
have  been  stopped  if  driver  were  at  his  post,  p.  495. 

Cited  in  Quinlan  v.  Chicago  etc.  Co.,  113  Iowa,  92,  holding  similar  evi- 
dence admissible. 

115  Cal.  496-512.    SENIOR  v.  ANDERSON.    6.  C.  130  Cal.  292,  298;  132 
Cal.  716. 

Appropriator  of  Water  is  entitled  only  to  such  quantity  as  is  neces- 
sary to  useful  purpose,  irrespective  of  capacity  of  his  ditch,  p.  503. 

To  same  effect  in  Smith  v.  Hawkins,  120  Cal.  88,  holding  findings  in- 
sufficient to  support  judgment  awarding  water  to  extent  of  capacity  of 
ditch.  Cited  in  Smith  v.  Hawkins,  127  Cal.  120,  holding  appellant  not 
prejudiced  by  judgment;  Lavery  v.  Arnold,  36  Or.  88,  on  point  that  ad- 
verse user  begins  only  from  time  of  application  to  beneficial  use.  Note 
citations:  Nevada  etc.  Co.  v.  Bennett,  60  Am.  St.  Rep.  804,  812,  813,  on 
vanous  points  in  main  case. 

115  Cal.  512-516.    FRICK  v.  LOS  ANGELES. 

Sewer  contract  not  signed  by  mayor  as  provided  in  Los  Angeles  char- 
ter, is  void,  p.  515. 

Distinguished  in  Earl  v.  Bowen,  146  Cal.  763,  where  there  was  com- 
pliance with  requirement  that  contract  have  approval  of  city  attorney 
indorsed  upon  it  before  its  approval  by  coun.il,  fact  that  it  was  signed 
by  clerk  before  their  approval  was  immaterial. 

Municipal  Contract  must  be  in  form  specially  prescribed  by  its  char- 
ter, p.  516. 

Cited  in  Times  etc.  Co.  v.  Weatherby,  139  Cal.  620,  holding  printing 
^contract  void  for  noncompliance. 

115  Cal.  517-628.    VERDELLI  v.  GRAY'S  HARBOR  ETC.  CO. 

Master  is  Liable  for  injury  to  uninstructed  minor  servant  from  ma* 
chinery  as  to  whose  operation  he  was  ignorant,  p.  523. 
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Cited  in*Tedford  v.  Jjos  Angeles  etc.  Co.,  134  Cal.  80,  O'Connor  v. 
Golden  Gate  etc.  Co.,  135  Cal.  544,  Mansfield  v.  Eagle  etc  Co.,  136  Cal. 
626.  and  Norfolk  etc.  Co.  v.  Hight,  56  Neb.  168,  noted  under  Ingerman 
V.  Moore,  90  Cal.  410. 

Privileged  Communications. — Client  cannot  be  compelled  to  divulge 
his  statements  to  bis  attorney,  p.  525. 

See  note  to  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  219,  on  general  sub- 
ject. 

116  Cal.  529-538.    LEWIS  v.  COLGAN. 

Officers. — Powers  are  such  only  as  are  directly  or  impliedly  conferred 
by  statute,  p.  534. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  on  point  that  legislature  may 
make  appropriation  for  past  services  rendered  under  authorized  em- 
ployment; Polk  V.  State,  138  Cal.  387,  but  denying  right  of  expert  em- 
ployed by  railroad  commissioners,  to  sue  state  in  absence  of  appropria- 
tion or  approval  of  claim  by  legislature ;  and  cf .  page  389,  denying  right 
of  that  board  to  employ  the  expert.  To  same  effect  in  Young  v.  State, 
19  Wash.  636,  denying  power  of  governor  to  employ  expert  for  state 
penitentiary,  under  local  statutes. 

115  Cal.  538-543.    D£  MARTIN  v.  PHELAN;  56  Am.  St.  Rep.  115. 

115  Cal.  544-551.    DWYER  v.  PARKER. 

Constitution,  Article  ii,  Section  5,  relative  to  regulation  of  compensa- 
tion of  county  and  township  offcers,  is  mandatory,  p.  548. 

Approved  in  Tucker  v.  Bamum,  144  Cal.  269,  holding  void  County 
Government  Act  of  1901,  section  164,  subdivision  13,  relating  to  com- 
pensation of  justices  of  the  peace. 

Justices  of  Peace. — ^Fees  are  regulated  by  County  Government  Act  of 
1893,  and  not  by  Fee  Act  of  1895,  p.  550. 

To  same  effect  in  Reid  v.  Groezinger,  115  Cal.  552,  holding  tender  to 
justice  personally,  ineffective.  See,  also,  Cooley  v.  Calaveras,  121  Cal. 
484,  as  to  effect  of  allowance  of  fee  bill  by  supervisors.  Cited  in  Hil- 
ton V.  Curry,  124  Cal.  88,  noted  under  Miller  v.  Curry,  113  Cal.  644; 
Kieman  v.  Swan,  131  Cal.  413,  but  holding  act  of  1896  void  as  far  as 
purporting  to  limit  fees  of  constables  of  thirty-fourth  class;  Burce  v. 
Jack,  135  Cal.  536,  holding  fees  regulated  by  this  act  in  county  re- 
classified under  act  of  1897 ;  Thom  v.  Los  Angeles  County,  136  Cal.  378, 
noted  under  Longan  v.  Solano  County,  65  Cal.  126;  Tucker  v.  Bamum, 
144  Cal.  268,  holding  void  County  Government  Act  of  1901,  section  164, 
subdivision  13,  regulating  compensation  of  justices  of  the  peace. 

'  Special  Act  includes  one  granting  to  district  attorney  discretionary 
power  over  fee  bills  of  justices  and  coroners,  p.  560. 
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Cited  in  Knight  v.  Martin,  128  Cal.  247-249,  holding  subdivision  36  of 
section  25  of  County  Government  Act  of  1893  void  as  special  legisla- 
tion; People  V.  Wheeler,  136  Cal.  655,  noted  under  Farrell  v.  Board  etc., 
86  Cal.  416.  Distinguished  in  Solano  v.  McCudden,  120  Cal.  651,  sus- 
taining act  as  to  approval  of  supervisors'  claims,  when  not  final. 

115  Cal.  551.    REID  v.  6R0EZIN6ER. 

Cited  in  Hilton  v.  Curry,  124  Cal.  88,  on  same  point  as  Dwyer  t. 
Parker,  supra. 

1 15  Cal.  563-654.    IN  RE  BLYTHE.  S.  C.  BLYTHE  CO.  ▼.  BANKER'S 
INVESTMENT  CO.,  147  Cal.  86. 

115  Cal.  556-661.    SYMONS  Y.  SAN  FRANCISCO. 

Streets. — Certiorari  will  not  lie  to  review  order  vacating  street,  p. 
560. 

Cited  in  Brown  v.  Board,  124  Cal.  278,  282,  denying  writ  as  to  reduction 
of  width  of  street. 

115  Cal.  561-566.    CUNNINGHAM  y.  LOS  ANGELES  ETC.  CO. 

Contributory  Negligence  is  question  of  fact,  p.  566. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  noted  under 
Finkeldey  v.  Omnibus  C.  Co.,  114  Cal.  28. 

Negligence. — Complaint  may  aver  in  general  terms,  when  specific 
facts  are  within  defendant's  knowledge,  p.  666. 

Cited  in  Peters  v.  McKay,  136  Cal.  75,  noted  under  House  v.  Meyer, 
100  Cal.  692.  Distinguished  in  King  v.  Oregon  Short  Line  Ry.,  6  Idaho, 
308,  general  allegation  of  negligence,  while  good  against  general  de- 
murrer, is  not  good  against  demurrer  for  uncertainty. 

Contributory  Negligence  of  Parents  of  child  injured,  is  no  defense,  if 
defendant's  servants  could,  nevertheless  have  prevented  the  accident,  p. 
566. 

To  same  effect  in  Fox  v.  Railway,  118  Cal.  63,  64,  62  Am.  St.  Rep. 
220,  222,  further  citing  main  case  on  point  that  poverty  of  parents  can- 
not be  considered  in  determining  such  contributory  negligence;  Har- 
rington V.  Los  Angeles  Ry.,  140  Cal.  522,  holding  railroad  liable  for 
death  of  bicyclist  where  motorman  could  have  avoided  accident  not- 
withstanding contributory  negligence. 

115  Cal.  567.    PEOPLE  v.  KLOSS. 

Homicide — ^Intoxication. — Instruction  on  is  properly  rsfused  unless 
evidence  shows  intoxication  at  time  of  the  act,  p.  673. 
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Cit«d  in  People  v.  Hill,  123  Cal.  51,  but  holding  instruction  improper- 
ly refused  under  evidence  stated. 

115  Cal.  584  610.    SMITH  y.  SAN  FRANCISCO  ETC.  RY.  CO.;  56  Am. 
St.  Rep.  119.     S.  C.  see  FOSTER  v.  SMITH,  115  Cal.  612. 

Corporate  Meetings. — ^Voting  is  confined  to  bona  fide  stockholders,  p.  59 
590. 

Cited  in  State  v.  Cronan,  23  Nev.  452,  and  held  not  to  have  passed 
upon  president's  power  to  adjourn  stockholders'  meetings. 

Corporations. — Stock  pooling  agreement  may  be  valid,  p.  602. 
Cited  in  Brightman  v.  Bates,  175  Mass.  112,  sustaining  similar  agree- 
ment. 

General  Citation.— Chapman  y.  Bates,  61  N.  J.  Eq.  667. 

115  Cal.  611-613.    FOSTER  y.  SMITH. 

Abstract  Questions  will  not  be  review  on  appeal,  p.  613. 

To  same  effect  in  dissenting  opinion  in  People  v.  Durrant,  119  Cal. 
212,  applying  rule  to  consideration  of  dismissal  of  appeals;  Horton  v. 
1^9  Angeles,  119  Cal.  603,  as  to  appeal  from  proceedings  taken  after 
act  thereon  was  amended;  Visalia  etc.  Co.  y.  Superior  Court,  120  Cal. 
219,  as  to  certiorari  order  appointing  receiver,  when  he  was  discharged 
pending  the  appliciition  for  such  writ;  Bradley  v.  Voorsanger.  143  Cal. 
216,  dismissing  appeal  from  judgment  refusing  to  enjoin  holding  of 
election  where  before  hearing  appeal  election  had  been  held;  In  re 
Kaeppler,  7  N.  Dak.  300,  as  to  appeal  from  order  in  involuntary  in- 
solvency proceedings  when  appellant  has  commenced  voluntary  pro- 
ceedings. 

General  Citation. — State  v.  Grant  County  Comr's,  153  Ind.  313. 

116  Cal.  613617.    LAVER  v.  HOTALING. 

Appeal. — Admission  of  Testimony,  although  erroneous,  is  not  reversi- 
ble error,  when  offered  by  appellant,  p.  616. 

To  same  point  in  Metropolitan  etc.  Bank  v.  Bank,  104  Iowa,  693,  dij«- 
cussing  waiver  of  errors  in  admitting  evidence. 

115  Cal.  617-619.     WILLIAMS  y.  BORGWARDT. 

Appeal. — Supersedeas  may  be  granted  on  condition  of  filing  sufficient 
bond  in  appellate  court,  p.  618. 

Citea  in  Owen  v.  Pomona  etc.  Co.,  124  Cal.  333,  noted  under  Hill  y. 
JHinnigan,  54  Cal.  493;  note  to  State  v.  Board.  67  Am.  St.  Rep.  716. 

115  Cal.  619.    BROWN  y.  ROUSE. 

Cited  in  Owen  v.  Pomona  etc.  Co.,  124  Cal.  333,  on  same  point  as  Wil- 
liams y.  Borgwardt,  supra. 
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115  Cal.  626  629.    FIRST  NATIONAL  BANK  ▼.  NASON. 

Dismissal  of  Action  for  want  of  prosecution  is  within  court's  dis- 
cretion, under  facts  of  particular  case,  p.  628. 

To  same  effect  in  Stanley  v.  Gillen,  119  Cal.  178,  sustaining  dismissal, 
and  construing  section  681  of  Code  of  Civil  Procedure.  Cited  in  People 
V.  Jeiferds,  126  Cal.  299,  noted  under  Dupuy  v.  Shear,  29  Cal.  238;  San 
Jose  etc.  Co.  v.  Allen,  129  Cal.  250,  noted  under  Simmons  v.  Keller,  50 
Cal.  38;  Mowry  v.  Weisenbom,  137  Cal.  113,  114,  noted  under  Kubli  v. 
Hawkett,  89  Cal.  638;  Ferris  v.  Wood,  144  Cal.  428,  reversing  dismissal 
of  action  on  judgment  in  favor  of  estate  of  deceased  person  on  ac- 
count of  delay  in  service  of  summons  of  two  years  and  one  month, 
where  compromise  had  been  in  progress. 

115  Cal.  629-634.    EX  PARTE  SEUBE. 

Liquor. — ^License  Ordinance  held  to  be  one  on  business,  and  not  on 
single  sales,  p.  630. 

Cited  in  County  of  Los  Angeles  ▼.  Eikenberry,  131  CaL  467,  dis- 
cussing Merced  Co.  v.  Helm,  102  Cal.  159. 

115  Cal.  635-642.    IN  RE  PAINTER. 

Partial  Distribution  is  grantable  only  under  conditions  specified  in 
statute,  p.  640. 

To  same  effect  in  Estate  of  Hale,  121  Cal.  128,  holding  order  therefor 
improperly  granted. 

115  Cal.  642.    RICHARDS  ▼.  LAKE  VIEW  L.  CO. 

Pleading. — Nonpayment,  when  constituting  breach  of  the  contract 
must  be  alleged,  p.  643. 

Cited  in  Knox  v.  Buckman  etc.  Co.,  139  Cal.  599,  noted  under  Frisch 
V.  Calei;,  21  Cal.  71. 

115  Cal.  648-667.    SIEVERS  v.  SAN  FRANCISCO;  56  Am.  St.  Rep.  153. 

Municipal  Corporation  is  Not  Liable  for  Injury  caused  by  improper 
grading  due  to  mistake  of  its  engineer,  p.  653. 

Approved  in  Ukiah  v.  Ukiah  Water  etc.  Co.,  142  Cal.  178,  182,  where 
city  entered  into  contract  with  water  company  for  water  for  general 
lire  purposes,  it  has  no  right  of  action  for  loss  of  its  property  by  fire 
for  neglect  of  company  to  furnish  water  supply  under  sufficient  pres- 
sure ;  Metropolitan  Trust  Co.  v.  Topeka  Water  Co.,  132  Fed.  704,  water 
company's  receiver  cannot  be  held  liable  to  property  owner  for  dam- 
age by  fire  caused  by  failure  to  fulfill  contract  with  city  to  furnish 
water  for  fire  purposes  at  stipulated  pressure.  See  note  57  Am.  St.  Rep. 
869. 
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116  Cal.  657-662.    PIERCE  t.  BIREHOLM. 

Mechanic's  Liens.— Contract  is  void  when  plans  not  recorded,  when 
essential  part  thereof,  p.  661. 

To  same  effect  in  Kuhlman  y.  Bums,  117  Cal.  472,  farther  discussing 
owner's  liability  in  that  event. 

116  Cal.  663-676.    TILLAUX  ▼.  TILLAUX. 

Undue  Influence  is  not  presumed  from  mere  marital  relation,  in  con* 
veyance  from  husband  to  wife,  p.  670. 

To  same  effect  in  White  ▼.  Warren,  120  Cal.  324,  325,  but  holding  rul- 
ing inapplicable  to  question  of  gift  of  personalty  from  wife  to  husband^ 
and  see  concurring  opinion,  p.  325,  where  main  case  questioned;  Smith 
V.  Mason,  122  Cal.  427,  applying  rule  to  deed  from  father  to  daughter; 
Sheehan  v.  Sullivan,  126  Cal.  192,  as  to  deed  from  husband  to  wife, 
when  attacked  by  heir;  Stiles  v.  Cain,  134  Cal.  173,  noted  under  Dimond 
V.  Sanderson,  103  Cal.  97;  Hamilton  v.  Hubbard,   134  Cal.  606,  noted 
under  Burkett  v.  Burkett,  78  Cal.  310;   McDougall  v.  McDougall,  135 
Cal.  317,  318,  as  to  deed  to  wife,  without  money  consideration;  Hea- 
cock  V.  Heacock,  108  Iowa,  560,  75  Am.  St.  Rep.  281  (dissenting  opin- 
ion), as  to  suit  by  wife  against  husband  on  his  contract;  Boldt  v.  First 
Nat.  Bank,  59  Neb.  288,  but  holding  burden  of  proof  to  be  on  person  as- 
serting validity  of  such  transfer;  Alferitz  v.  Arrivillaga,  143  Cal.  641), 
following  rule;  De  Galindo  v.  De  Galindo,  147  Cal.  81,  in  action  to  en- 
force  constructive    trust   in   land   deed  by   plaintiff   to   defendant   for 
fraudulent   representations   of  defendant's  deceased   husband   inducing 
deed  to  defendant,  finding  that  no  false  representations  were  made  is 
not  unsupported  though  plaintiff  testified  thereto  where  her  testimony 
weakened  on  cross-examination;  Bell  v.  Pleasant,  145  Cal.  415,  in  ac- 
tion to  cancel  deeds,  where  plaintiff  asserts  title  under  prior  unrecorded 
deed  and  defendants  claim  under  recorded  deeds  resting  on  subsequent 
recorded  deed  from  plaintiff's  grantor,  under  which   grantee  took  no 
title  as  such,  burden  is  on  defendants  to  show  bona  fides.    Distinguished 
in  Becker  v.  Schwerdtle,  141  Cal.  391,  upholding  sufficiency  of  complaint 
to   establish  trust   and   to   compel   conveyance   for   fraud   where   deed 
was  delivered  by  aged  mother  to  son  in  expectation  of  death  and  upon 
special  trust  that  in  case  of  recovery  he  would  pay  twenty  dollars  per 
month  for  her  support;  Penn  etc.  Co.  v.  Trust  Co.,  83  Fed.  Rep.  897 
as  to  relation  of  physician  and  patient,  and  on  point  that  such  relation 
may  be  considered  with  other  facts  in  determining  question  of  undue 
influence. 

116  Cal.  677.    CARPY  v.  DOWDELL.    S.  C,  129  Cal.  172;  131  Cal.  495, 
499;  137  Cal.  333. 
Corporate   Officers. — Authority  of  bank  cashier  may  be  established 
through  acquiescence  of  its  directors,  p.  683. 
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Cited  in  Illinois  etc.  Bank  v.  Pacific  etc.  Co.  117  Cal.  346,  as  to 
president's  power  to  borrow  funds  and  execute  mortgage  thereior; 
Nicholson  v.  Randall  etc.  Co.,  130  Cal.  539,  noted  under  Carey  v.  Phila- 
delphia etc.  Co.,  33  Cal.  694;  Abbott  v.  Jack,  136  Cal.  512,  as  to  author- 
ity of  cashier  to  issue  certificates  of  deposit;  G.  V.  B.  Co.  v.  Bank,  95 
Fed.  30.  sustaining  mortgage  executed  by  president  where  proceeds  were 
retained  by  corporation;  Dover  v.  Pittsburg  Oil  Co.,  143  Cal.  505,  where 
owner  of  stock  certificates  ratified  indorsement  thereof  in  his  name  by 
ostensible  agent  and  informed  secretary  of  corporation  that  indorse- 
ment was  all  right,  he  is  estopped  to  deny  agency  as  against  bona  fide 
purchaser. 

Estoppel  in  Pais  may  be  pleaded  by  pleading  facts  that  support  it,  p. 
687. 
Cited  in  Beardsley  y.  Clem,  137  Cal.  332,  holding  plea  suflScient. 

115  Cal.  689-693.     KAHN  v.  MATTHAL 

Publication  of  Summons. — Affidavit  must  affirmatively  show  that  de- 
fendant cannot  be  found,  p.  692. 

Cited  in  Rue  v.  Quinn,  137  Cal.  656,  but  holding  affidavit  sufficient 
on  motion  to  vacate  judgment;  Romig  v.  Gillett,  187  U.  S.  116,  apply- 
ing rule  under  Oklahoma  statute. 

115  Cal.  694-697.    JOHNSTON  v.  BROWN. 

Res  Judicata  does  not  apply  to  order,  p.  697. 

Cited  in  Clop  ton  v.  Clopton,  10  N.  Dak.  573,  noted  under  Bowers  t. 
Cherokee  Bob,  46  Cal.  280. 

115  Cal.  697-700.     McFADDEN  v.  DIETZ. 

Appeal  will  be  Dismissed  for  failure  to  file  briefs  within  time  limited 
by  rules,  p.  699. 

Cited  in  McCabe  v.  Healey,  139  Cal.  32,  dismissing  appeal  according- 
ly; Gay  V.  Gay,  146  Cal.  242,  court  has  discretion  to  entertain  new  mo- 
tion for  alimony  pending  appeal,  on  new  facts  stated  notwithstanding 
<deuial  of  former  motion  was  without  prejudice* 


VOLTIME  CXVI. 


116  Gal.   1.     BYRNE  v.   H0A6. 

Amendment  of  Judgment  for  judicial  error  can  be  had  only  by  ap- 
peal or  new  trial,  p.  6. 

Cited  in  O'Brien  v.  O'Brien,  124  Cal.  426,  noted  under  Egan  v.  Egan, 
90  Cal.  21,  citing  main  case  also  at  page  429,  as  to  effect  of  signature 
to  decree. 

Miscellaneons. — Montecito  ^'alley  Co.  v.  Santa  Barbara,  144  Cal.  595, 
change  of  ruling  from  opinion  in  findings  of  fact  and  conclusions  of 
law  cannot  be  controlled  by  reference  to  opinion. 

116  Cal.  6  9.    FERINE  ETC.  CO.  y.  PASADENA. 

Street  Assessment. — Contract  is  void  that  gives  superintendent  and 
city  engineer  power  to  require  extra  work  additional  cost,  p.  9. 

Cited  in  Stansbury  v.  White,  121  Cal.  438,  and  Chase  v.  Treasurer, 
122  Cal.  546,  cited  under  Bolton  v.  Gilleran,  105  Cal.  244;  Chase  v. 
Scheerer,  136  Cal.  261,  noted  under  Richardson  v.  Heydenfeldt,  46  Cal.  68. 

116  Cal.  17-20.    PEOPLE  v.  WHITE. 

Where  Indictment  Charged  Burglary  of  House  belonging  to  John  Doe, 
real  name  unknown,  and  proof  showed  house  belonged  to  woman,  vari- 
ance is  immaterial,  pp.  18,  19. 

Approved  in  People  v.  Price,  143  Cal.  352,  averment  of  ownership  is 
not  necessary  where  building  burglarized  is  otherwise  so  described  that 
defendant  cannot  be  misled  as  to  property  referred  to. 

116  Ca\  20-31.    McHENRY  v.  DOWNER. 

Taxation. — Corporate  Shares  cannot  be  taxed  against  stockholders, 
where  all  corporate  property  is  taxed  to  it,  p.  28. 

Cited  in  Germania  etc.  Co.  v.  San  Francisco,  128  Cal.  595,  discussing 
theory  of  double  taxation. 

Constitutional  Provision  is  not  self-executing  when  leaving  pre- 
scribing of  machinery  of  its  enforcement  to  the  legislature,  p.  24. 
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Cited  in  State  v.  Bradford,,  12  S.  Dak.  211,  so  ruling  as  to  local  provi- 
sion respecting  liquor  licenses. 

Taxation — ^National  Banks. — Provisions  for  taxation  for  stock  in  are 
void  where  discriminative  in  favor  of  state  bank  stock,  p.  29. 

Cited  in  Dodge  v.  Nevada  Nat.  Bank,  109  Fed.  727,  also  holding  amend- 
ment to  section  3608,  Political  Code,  not  retroactive;  note  to  People  v. 
National  Bank,  69  Am.  St.  Rep.  40-50. 

116  Cal.  32-38.    OGDEN  ▼.  DAVIS. 

Sureties  on  Appeal  Bond  are  not  liable  beyond  terms  of  their  under- 
taking, p.  36. 

To  same  effect  in  Curtin  v.  Harvey,  120  Oal.  621,  as  to  liability  on 
bond  for  release  of  attachment. 

116  Cal.  39-42.    GALE  v.  BRADBURY. 

Finding  is  Sufficient  where  following  allegations  of  pleading,  p.  40. 

Cited  in  ^McLennan  v.  Wilcox,  126  Cal.  62,  as  to  finding  on  plea  of 
statute  of  limitations. 

116  Cal.  43-46.    UNITED  STATES  v.  CROOKS. 

New  Trial — Notice  of  Intention  must  be  served  on'  codef endant  whose 
interests  would  be  adversely  affected  by  granting  of  motion,  p.  46. 

Cited  in  McCloud  v.  Hewlett,  136  Cal.  366,  holding  appeal  from  order 
ineffectual  in  case  of  such  omission;  Kent  v.  Williams,  146  Cal.  8» 
order  granting  new  trial  in  foreclosure  of  mortgage  on  motion  of  subse- 
quent lienholder  has  effect  of  setting  aside  judgment  and  places  parties^ 
including  mortgagor,  in  same  position  as  before  trial,  whether  or  not 
he  was  served  with  notice  of  motion. 

116  C^l.  47-66.    STORKE  v.  STORKE.    S.  C,  132  Cal.  360. 

Superior  Court  may  Direct  Husband  who  has  judgment  in  his  favor 
in  divorce  to  pay  for  transcription  of  evidence,  p.  51. 

Approved  in  Grannis  v.  Superior  Court,  143  Cal.  633,  where  judgment 
of  divorce  in  favor  of  wife  was  final  in  form  after  passage  of  inter- 
locutory decree  act  of  1903,  and  wife  moved  to  set  it  aside,  court  could 
order  further  counsel  fees  upon  motion  to  set  it  aside. 

116  Cal.  56.    WILLIAMS  v.  BERGIN.    S.  C,  129  Cal.  462. 

Street  Assessment. — Resolution  may  refer  to  work  on  certain  street* 
where  not  already  done,  p.  69. 

Cited  in  Edwards  v.  Berlin,  123  Cal.  546,  646,  and  Reid  v.  Clay,  134 
Cal.  213,  noted  under  McDonald  v.  Conniff,  99  Cal.  386;  San  Francisco 
Paving  Co.  v.  Egan,  146  Cal.  C38,  resolution  of  intention  to  improve 
street  is  not  invalid  because  it  excepts  portion  required  by  law  to  be 
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kept  in  order  by  railroad  having  tracks  t hereon;  Cohen  v.  City  of  Ala- 
meda, 124  Cal.  608,  applying  rule  to  exception  in  description  of  property 
to  be  taken  in  construction  of  street;  Ferine  v.  Lewis,  128  Cal.  238, 
holding  resolution  sufficient;  Dowling  v.  Hibemia  etc.  Soc,  143  Cal. 
428,  line  of  proposed  improvements  within  limits  stated  is  not  changed 
or  a£fected  by  exceptions  involved  in  the  description  of  "granite  curbs 
where  mot  already  laid"  and  paving  of  roadway  "with  bituminous  rock 
where  not  already  so  paved;"  Chase  v.  Trout,  146  Cal.  367,  resolution 
of  intention  describing  general  character  of  street  improvements  to  be 
constructed  in  accordance  with  plans  and  profiles  on  file  in  engineers 
office,  and  specifications  on  file  in  clerk's  office,  is  not  void  because  plans 
and  specifications  not  incorporated  in  resolution. 

Statute  of  Limitations. — ^Running  of  cannot  be  extended  by  delay  by 
plaintiff  in  performing  essential  prerequisites,  p.  61. 

Cited  in  Harrigan  v.  Home  etc.  Co.,  128  Cal.  548,  noted  under  Thomas 
V.  Pacific  etc.  Co.,  115  Cal.  136;  County  of  San  Luis  Obispo  v.  Gage, 
139  Cal.  409,  applying  rule  to  mandamus  proceedings;  dissenting  opinion 
in  Cook  V.  Ceas,  147  Cal.  621,  majority  holding  in  action  by  ward  brought 
•on  guardian's  bond,  defense  of  laches  based  on  previous  delay  of  ward 
in  procuring  settlement  of  guardian's  account  which  is  short  of  period 
of  limitations,  is  not  good. 

General  Citation.— Brown  ▼.  Drain,  112  Fed.  591. 

116  Cal.  69-70.    O'NEAL  v.  HART. 

Mortgage  Foreclosure. — Counsel  Fees  may  be  included  among  costs 
secured  by  mortgage,  when  it  so  provides,  p.  69. 

To  same  effect  in  Brooks  v.  Forington,  117  Cal.  222,  and  Russell  v. 
Findley,  122  Cal.  479,  but  holding  respective  mortgages  not  so  to  pro- 
vide; Edwards  v.  Grand,  121  Cal.  257,  sustaining  allowance  even  without 
evidence  as  to  reasonableness.  Cited  in  Bonestell  v.  Bowie,  128  Cal. 
fil6,  noted  under  Alden  v.  Pryal,  60  Cal.  216;  Haensel  v.  Pacific  etc.  Co., 
135  Cal.  44,  but  holding  fees  not  secured  by  mortgages  construed; 
Thrasher  v.  Moran,  146  Cal.  684,  upholding  foreclosure  decree  granting 
less  counsel  fees  than  stipulated. 

116  Cal.  71-74.    GRANT  v.  LOS  ANGELES  ETC.  RY. 

Order  Fixing  Compensation  of  Receiver  and  taxing  it  as  costs,  and 
directing  him  to  apply  balance  of  fund  in  his  hands  toward  its  payment. 
Is  appealable,  p.  72. 

Approved  in  Sullivan  v.  Gage,  145  Cal.  769,  order  allowing  compensa- 
tion for  attorney  by  receiver  is  void  when  order  appointing  receiver 
is  void;  Heinze  v.  Butte  etc.  Min.  Co.  129  Fed.  338,  neither  an  order  of 
circuit  court  approving  monthly  reports  of  receiver  nor  one  directing 
him  to  pay  expenses  incurred  by  him,  made  before  his  final  account,  is 
final  appealable  order. 
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110  Cal.  75-81.     PEOPLE  v.  BOSQUET. 

Criminal  Law. — Statute  is  valid  that  punishes  husband  for  oon;»cnt 
to  allowing  wife  to  remain  in  house  of  prostitution,  p.  77. 
See  note  to  Booth  v.  People,  78  Am.  St.  Rep.  261. 

Impeachment  of  Witness. — Foundation  questions  need  not  specify  time 
of  alleged  inconsistent  conversation  definitely  when  it  is  otherwise 
sufficiently  identified,  p.  79. 

To  same  effect  in  People  v.  Lambert,  120  Cal.  176,  sustaining  question* 
similarly  indefinite  as  to  time  of  conversation;  and  Plass  v.  Plas8» 
122  Cal.  17,  as  to  circumstances  of  presence  of  other  persons. 

116  Cal.  81-84.    FIRST  NATIONAL  BANE  v.  ERRECA;  58  Am.  St. 
Rep.  133. 

Chattel  Mortgage  of  sheep  does  not  cover  their  increase  or  wool, 
where  possession  not  changed,  p.  83. 

Distinguished  in  Alferitz  v.  Ingalls,  83  Fed.  Rep.  971,  holding  wool 
covered  by  mortgage  of  sheep  "and  the  increase  thereof." 

116  Cal.  84-91.    GARDNER  v.  SAMUELS;  58  Am.  St.  Rep.  135. 

Tenant  has  no  lien  for  improvements  on  premises  simply  because  of 
agreement  that  landlord  pay  for  the  same,  at  the  expiration  of  term,  p. 
88. 

Distinguished  in  Swift  v.  Sheely,  88  Fed.  Rep.  926,  granting  lessee's 
implied  Hen  under  terms  of  lease  discussed. 

In  Action  by  Lessee  to  Enforce  Lien  for  improvements  against  lessor^ 
subsequent  purchaser  is  necessary  party,  p.  90. 

Approved  in  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  144  CaL 
601,  applying  rule  in  water  right  case. 

116  Cal.  91-94.    SCHART  v.  SCHART. 

Service  by  Publication  is  Void  when  not  made  according  to  terms  of 
order  therefor,  p.  93. 

Approved  in  Strode  v.  Strode,  6  Idaho,  74,  following  rule.  See  note- 
61  Am.  St.  Rep.  495. 

116  Cal.  97-107.    LEE  v.  SOUTHERN  PACIFIC  R.  R.  CO.;  58  Am.  SU 
Rep.  140. 

Railroad  Lease. — Lessor  under  valid  lease  is  liable  to  employee  of 
lessee  for  injuries  occasioned  by  construction  of  road;  aliter  as  to  neg- 
ligence in  operation,  p.  106. 

Cited  in  McCall  v.  Pacific  Mail  S.  S.  Co.,  123  Oal.  44,  holding  employoe 
of  contractor  entitled  to  sue  person  furnishing  materials  to  master  for 
injuries  received  by  plaintiff's  use  thereof;  Little  Rock  etc.  Co.  v.  Dan- 
iels, 68  Ark.  176,  discussing  rights  of  owner  of  animals,  under  local 
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statutes,  as  against  lessor  and  lessee;  Giiinn  v.  Ohio  etc.  Co.,  46  W.  Va. 
153,  citing  note  to  main  case  but  holding  question  not  involved :  Central 
Trust  Co.  V.  Warren,  121  Fed.  327,  upholding  execution  of  mortgage  by 
street  railroad  in  due  course  of  business  while  company  solvent. 

116  Cal.  111-116.     DILLON  y.  BICKNELL. 

Officer  Holding  Over  is  entitled  to  pro  rata  compensation  for  the  addi- 
tional period,  p.  113. 

Cited  in  Rice  v.  National  City,  132  Cal.  356,  noted  under  People  v. 
Hammond,  66  Ckl.  654.' 

Statute  is  Repealed  by  adoption  of  later  inconsistent  statute  intended 
to  cover  whole  subject,  p.  114. 

Cited  in  Sponogle  v.  Curnow,  136  Cal.  584,  noted  under  State  v.  Conk- 
ling,  19  Cal.  501. 

116  Cal.  116120.    CARVER  y.  STEELE.    58  Am.  St.  Rep.  156. 

Mortgage  Foreclosure. — ^Indorser  of  mortgage  note  is  not  discharged  by 
failure  to  foreclose  the  mortgage,  p.  119. 

Cited  in  County  Bank  v.  Greenberg,  127  Cal.  30,  noted  under  Vande- 
water  v.  McRae,  27    Cal.  596. 

116  Cal.  120-124.    TOMPKINS  y.  MONTGOMERY. 

Appeal. — ^Undertaking  on  appeal  from  new  trial  order  will  stay  pro- 
ceedings on  judgment  if  for  more  than  twice  its  amount,  p.  123. 

Cited  in  Owen  v.  Pomona  etc.,  124  Cal.  333,  and  Holland  v.  McDade,  125 
Cal.  355,  noted  under  Fulton  v.  Hanna,  40  Cal.  278. 

Dismissal  of  Appeal  will  not  be  granted  for  failure  of  sureties  to  justi- 
fy, p.  123. 

Cited  in  De  Jamett  v.  Marquez,  127  Cal.  560,  78  Am.  St.  Rep.  91, 
noted  under  Hill  v.  Finnigan,  54  Cal.  311. 

116  Cal.  124  127.    KENNEDY  ETC.  CO.  y.  DUSENBERY. 
Where  Nonsuit  is  Granted,  findings  are  unnecessary,  p.  126. 
Approved  in  Hanna  v.  De  Garmo,  140  Cal.  174,  following  rule. 

116  Cal.  127-136.    HELLER  y.  DYERVILLE  ETC.  CO. 

Vacation  of  Judgment  for  Fraud  in  attorney's  representations  to  judge 
will  not  be  granted  unless  complaint  alleges  these  were  made  with  de- 
ceit and  without  belief  in  their  truth,  p.  133. 

To  same  effect  in  Truett  v.  Onderdonk,  120  Cal.  588,  on  point  that 
fraud  is  not  to  be  presumed  but  must  be  clearly  proved. 

116  Gal.  136.    CALIFORNIA  IMP.  CO.  y.  BAROTEAU. 
Notice  of  Decision  may  be  waived  by  adverse  party,  p.  139. 
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Cited  in  ^fallory  v.  See,  129  Cal.  359,  holding  written  notice  necessary 
but  waiver  shown. 

116  Cal.  146-156.    PEOPLE  ▼.  BUCKLET. 

Criminal  Law — ^Delay  in  Trial. — ^"'Good  cause"  for  delay  defined,  p.  152. 

Cited  in  People  v.  Bene,  130  Cal.  162,  holding  dismissal  properly 
denied;  In  re  Bergerow,  133  Cal.  355,  85  Am.  St.  Rep.  183,  noted  under 
People  V.  Morino,  85  (Jal.  515.  Distinguished  in  People  v.  Moran,  144 
Cal.  57,  upholding  refusal  to  dismiss  where  defendant  not  brought  to 
trial  within  sixty  days  because  of  crowded  condition  of  calendar;  Peo- 
ple V.  Coulter,  145  Cal.  72,  78,  where  defendant's  motion  for  new  trial 
it  denied  he  must  present  bill  of  exceptions  purporting  to  contain  fair 
statement  of  evidence  material  to  question  involved  and  burden  is  not 
on  district  attorney  to  prepare  bill  of  exceptions. 

On  Appeal  it  is  Presumed  that  Specification  of  insufficiency  of  evi- 
dence is  preceded  by  all  material  evidence  thereupon,  p.  148. 

Distinguished  in  People  v.  Moran,  144  Cal.  61,  admitting  in  evidence 
deposition  of  witness  shown  to  be  without  the  jurisdiction. 

116  Cal.  156-169.    HASHISON  ▼.  SUTTER  STREET  RT.  CO. 

Death  by  Negligence. — ^Damage  can  be  based  only  on  pecuniary  loss, 
p.  168. 

Cited  in  Green  v.  S.  P.  Co.,  122  Cal.  567,  holding  instruction  erroneous; 
Burk  v.  Areata  etc.  Co.,  125  Cal.  368,  73  Am.  St.  Rep.  56,  but  held  not 
involved;  Wales  v.  Pacific  etc.  Co.,  130  Cal.  524,  noted  under  Morgan  v. 
Southern  Pacific  Co.,  95  Cal.  510;  Graybill  v.  De  Young,  140  Cal.  327; 
upholding  verdict  for  one  thousand  dollars  in  libel  suit. 

New  TriaL — Granting  of  is  within  discretion  of  trial  court,  p.  161. 

Cited  in  Newman  v.  Overland  etc.  Co.,  132  Cal.  74,  noted  under  Kauff- 
man  v.  Maier,  94  Cal.  269. 

Same. — ^Trial  Court  may  compel  reduction  of  damages  when  exces- 
sive, although  influence  of  passion  or  prejudice  is  not  shown,  p.  164. 

Cited  in  Doolin  v.  Omnibus  C.  Co.,  125  Cal.  144,  145,  noted  under 
Townsend  v.  Briggs,  88  Cal.  230. 

Evidence  of  Physician  based  on  facts  acquired  during  attendance  is 
inadmissible,  p.  166. 

Cited  in  Keast  v.  Santa  Ysabel  etc.  Co.,  136  Cal.  260,  excluding  simi- 
lar evidence. 

Death  by  Negligence — ^Evidence. — Mortality  tables  may  be  consid- 
ered by  jury  in  determining  probable  length  of  Jife,  p.  168. 

Cited  in  Crouse  v.  Chicago  etc.  Co.,  102  Wis.  208,  but  holding  instruc- 
tions erroneous. 

In  Action  for  Wrongful  Death  jury  may  consider  loss  of  comfort, 
society  and  protection  of  husband,  p.  169. 

Approved  in  Dyaa  v.  Southern  Pac.  Co.,  140  Cal.  308,  upholding  in- 
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struction  in  negligence  case  that  in  estimating  pecuniary  loss  to  plain- 
tiffs, loss  of  society,  comfort  and  care  suffered  by  them  could  be  con- 
sidered. 

116  CaL  169-178.     FERGUSON  v.  SHERMAN. 

"Railroads"  do  not  include  "street  railroads"  under  Kansas  statute 
regarding  stockholder's  liabilities,  p.  177. 

Cited  in  Railroad  Commrs  v.  Market  St.  Ry  Co.,  132  Cal.  682,  denying 
jurisdiction  of  plaintiffs  over  street  railway  companies;  dissenting  opin- 
ion in  San  Francisco  etc.  Ry.  v.  Scott,  142  Cal.  234,  majority  holding 
constitution,  article  13,  section  10,  providing  for  assessment  of  all  rail- 
roads operated  in  more  than  one  county  by  state  board  of  equalization, 
does  not  include  street  railroads. 

Stockholder's  Liability  is  contractual  and  enforceable  extraterrito- 
rially,  p.  173. 

Cited  in  Hancock  etc.  Bank  v.  Ellis,  172  Mass.  45,  70  Am.  St.  Rep. 
237,  enforcing  Kansas  statute  in  Massachusetts;  Western  etc.  Bank  y. 
Lawrence,  117  Mich.  673,  674,  enforcing  same  statute  in  Michigan;  Whit- 
man V.  Oxford  Nat.  Bank,  176  U.  S.  668,  enforcing  it  in  New  York; 
Fidelity  etc,  Co.  v.  Bank,  97  Fed.  299,  enforcing  it  in  Pennsylvania; 
Howarth  v.  Lombard,  175  Mass.  575,  permitting  recovery  of  assessments 
by  receiver  of  Washington  bank;  Hale  v.  Hardon,  95  Fed.  751,  enforcing 
Michigan  statute  in  Massachusetts;  but  cf.  Hancock  etc.  Bank  v.  Far- 
num,  20  R.  I.  470,  denying  enforcement  of  Kansas  laws  as  to  execution; 
Crofoot  V.  Thatcher,  19  Utah,  222,  75  Am.  St.  Rep.  727,  on  point  that 
contract  must  be  enforced  according  to  laws  existing  where  relation 
was  entered  into;  Lewis  v.  Clark,  129  Fed.  574,  federal  court  in  Idaho 
permits  suit  by  Wisconsin  receiver  to  sue  therein  to  foreclose  mortgage 
given  by  citizen  of  that  state  on  property  therein,  which  constituted 
securities  deposited  by  receiver's  corporation. 

General  Citation.— Kulp  v.  Fleming,  65  Ohio  St.  340. 

116  Cal.   179-226.     PEOPLE  v.  DURRANT.     S.  C.   119,  201,  203,  207; 
IN  RE  DURRANT,  84  Fed.  Rep.  318,  and  169  U.  S.  41. 

Jurors. — Special  Venire  may  be  ordered  although  regular  list  not  ex- 
hausted, p.  195. 

Cited  in  People  v.  Sehom,  116  Cal.  509,  as  to  venire  from  body  of 
county  where  drawn  venire  exhausted;  People  v.  Sehom,  116  Cal.  509, 
holding  no  abuse  of  discretion  shown;  People  v.  Suesser,  142  Cal.  360, 
fallowing  rule. 

JuroiB. — ^Disallowance  of  Challenge  is  not  reversible  error  when  no 
peremptory  challenge  interposed  and  number  of  these  was  not  ex- 
hausted, p.  195. 

Cited  in  People  v.  Winthrop,  118  CaL  88,  where  number  of  peremptory 
Notes  Cal.  Rep.— 302 
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ehalleuges  not  exhausted  although  used  in  these  cases;  Peopie  v.  Uli- 
veria,  127  CaL  380,  holding  challenge  properly  disallowed;  State  v. 
Gordon,  5  Idaho,  299,  allowance  of  challenges  for  implied  bias  when 
specific  ground  of  challenge  not  stated  is  harmless  error.  Distinguished 
in  People  v.  ISuesser,  132  Cal.  636,  jurors  who  have  opinion  that  defend- 
ant is  guilty  based  on  rumors  or  newspaper  reports  are  disqualified. 

Juror  may  be  re-examined  and  excused  after  his  acceptance  and  be- 
fore completion  of  jury,  p.  197. 
Cited  in  People  v.  Owens,  123  Cal.  488,  allowing  challenge  thereon. 

Murder. — ^Proof  of  Motive  is  not  indispensable  to  a  conviction,  p. 
208. 

Cited  in  People  v.  Owens,  132  Cal.  471,  holding  evidence  sufi&cient; 
People  v.  Wright,  144  Cal.  164,  evidence  of  illicit  relations  between  de- 
fendant and  former  wife  of  deceased  is  inadmissible  to  show  motive 
where  killing  was  admitted  and  only  issue  was  as  to  self-defense. 

Jurors — Challenge. — ^Allowance  of  for  bias  is  not  reviewable,  p.  199, 
Cited  in  People  v.  Amaya,  134  Cal.  535,  noted  under  People  v.  Arceo^ 
32  Cal.  40. 

Contempt  Proceedings  Lie  for  newspaper  publicationji  pending  trial 
and  likely  to  affect  its  course,  p.  209. 

To  same  effect  in  dissenting  opinion  in  McClatchy  v.  Superior  Court, 
119  Cal.  428,  main  opinion  ruling  aliter  as  to  criticism  of  judge  when 
made  without  improper  intent.  Distinguished  in  £x  parte  Warfieid, 
40  Tex.  Cr.  App.  423,  76  Am.  St.  Rep.  729,  discussing  violation  of  in- 
junction. 

Cross-examination. — ^Extent  of  is  in  discretion  of  court,  upon  immate- 
rial matters,  p.  211. 

Cited  in  People  v.  Rader,  136  Cal.  254,  holding  discretion  not  abused. 

Homicide. — ^Photograph  of  deceased  is  admissible  when  shown  to  be 
accurate,  p.  212. 

Cited  in  Denver  etc.  Co.  v.  Roller,  100  Fed.  756,  as  to  photograph  of 
wreck,  introduced  in  action  arising  from  the  collision;  State  v.  McCoy, 
15  Utah,  136,  admitting  similar  photograph  for  purposes  o-f  identifica- 
tion; note  to  Baustian  v.  Young,  75  Am.  St.  Rep.  468,  478. 

Witness  may  read  his  testimony  at  preliminary  examination,  to  re- 
fresh  his  recollection,  p.  213. 

Cited  in  People  v.  McFarlane,  138  Cal.  488,  admitting  such  evidence. 
Distinguished  in  People  v.  Creeks,  141  Cal.  531,  where  evidence  was 
wholly  circumstantial,  and  tracks  leading  to  place  of  killing  correspond- 
ed with  shoes  found  in  defendant's  room,  and  mother  when  called  for 
prosecution  said  she  could  not  say  what  shoes  her  son  had  worn  on  day 
of  killing  and  that  her  testimony  at  preliminary  examination  was  & 
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mistake,  it  was  prejudicial  to  compel  her  to  say  at  a  coroner's  inquest 
she  testified  that  he  wore  those  shoes  during  whole  day  of  homicide. 

Expert  Byidence. — Hypothetical  Question  need  not  embrace  all  facts 
in  evidence  or  be  limited  thereto,  p.  216. 

To  same  effect  in  People  v.  Hill,  116  Cal.  567,  sustaining  examination 
of  insanity  expert. 

PriYileged  Commimication. — Defendant  may  be  asked  whether  he  had 
prepared  a  statement  and  addressed  it  to  his  attorney,  p.  219. 
See  note  to  O'Brien  v.  Spalding,  66  Am.  St.  Rep.  236. 

Instructions  on  Fact. — Instruction  on  circumstantial  evidence  held 
not  erroneous  as  such,  p.  222. 

Cited  in  the  several  opinions  in  People  v.  Vereneseneckockockhoff, 
129  Cal.  499,  505-509,  holding  same  instruction  erroneous. 

A  Court  of  General  Jurisdiction  has  inherent  power  to  punish  for  con- 
tempt, p.  209. 

Approved  in  Bums  v.  Superior  Court,  140  Cal.  4,  superior  court  in 
which  action  is  pending  may  punish  as  contempt  disobedience  of  witness 
to  subpoena  of  notary  requiring  him  to  attend  and  give  deposition  to 
be  used  as  evidence  in  such  action. 

General  Citation. — Eastham  v.  Holt,  43  W.  Va.  622;  Morse  v.  Montana 
Ore  Purchasing  Co.  105  Fed.  346;  Cameron  v.  Wentworth,  23  Mont.  78. 

116  Cal.  226-232.    DUFF  ▼.  RANDALL.    58  Am.  St.  Rep.  158. 

Execution  Sale. — Deed  gives  no  new  title,  but  is  merely  evidence  that 
title  has  become  absolute,  p.  230. 

Cited  in  Breedlove  v.  Norwich  etc.  Soc,  124  Cal.  166,  noted  under 
Robinson  v.  Thornton,  102  Cal.  680. 

Purchaser  at  Foreclosure  Sale  has  entire  beneficial  interest,  subject  to 
be  defeated  only  by  redemption,  p.  230. 

Cited  in  Reynolds  v.  London  etc.  Co.  128  Cal.  20,  21,  79  Am.  St.  Rep.  19, 
20,  discussing  interests  of  parties'  to  mortgage,  under  insurance  policy 
payable  to  mortgagee;  Cady  v.  Purser,  131  Cal.  560,  82  Am.  St.  Rep. 
396,  noted  under  Foorman  v.  Wallace,  75  Cal.  652;  Pollard  v.  Harlow, 
138  Cal.  392,  noted  under  Robinson  v.  Thornton,  102  Cal.  680;  Whithed 
V.  St.  Anthony  etc.  Co.,  9  N.  Dak.  232,  81  Am.  St.  Rep.  571,  discussing 
rights  of  purchaser  under  local  statutes;  Leet  v.  Armbruster,  143  Cal. 
666,  mortgagor  who  has  made  lawful  tender  of  redemption  money  and 
been  refused  may  maintain  ejectment  against  purchaser  without  keep- 
ing good  the  tender;  dissenting  opinion  in  Clarke  v.  Cobb,  121  Cal.  601, 
main  opinion  holding  certificate  of  sale  not  to  pass  any  interest  in 
crops  harvested  during  redemption  period. 
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116  Cal.. 232-239.    MASON  v.  LUC£. 

Mortgage  Foreclosure. — Statute  of  Limitations  begins  to  run  from 
maturity  of  not^,  notwithstanding  option  given  to  mortgagee  to  declare 
whole  amount  due  on  default  in  instalment  of  interest  when  waived,  p. 
236. 

Cited  in  Richards  v.  Daley,  116  Cal.  339,  holding  action  not  barred 
under  facts;  Sherwood  v.  Wilkins,  66  Ark.  315,  when  mortgage  in  form 
of  trust  deed;  California  etc.  Soc.  v.  Culver,  127  Cal.  112,  and  Moore  r. 
Russell,  133  Cal.  301,  noted  under  Belloc  v.  Davis,  38  Cal.  242;  County  of 
San  Diego  v.  Dauer,  131  Cal.  204,  but  held  inapplicable  in  action  on 
official  bond;  Keene  etc.  Bank  v.  Reid,  123  Fed.  224,  following  rule. 

Mortgage  Foreclosure. — Attorney's  Fees  are  not  to  be  included  in 
amount  of  judgment  when  not  secured  by  the  mortgage,  p.  238. 

To  same  effect  in  Irvine  v.  Perry,  119  Cal.  357,  modifying  judgment 
accordingly;  and  Russell  v.  Findley,  122  Cal.  479,  making  similar  or- 
der. 

116  Cal.  239-248.    SHOEMAKER  v.  ACKER. 

Damages. — Prospective  Profits  are  recoverable  where  the  natural  and 
•direct  consequences  of  the  breach,  p.  245. 

Cited  in  Holt  Mfg.  Co.  v.  Thornton,  136  CaL  235,  as  to  loss  of  grain, 
in  action  on  harvesting  contract;  Pacific  etc.  Co.  v.  Packers'  Assn.  138 
Cal.  638,  as  to  loss  of  fisheries  from  exclusion  from  open  sea;  Occidental 
Con.  M.  Co.  V.  Comstock  T.  Co.  125  Fed.  246,  applying  rule  in  action  for 
breach  of  contract  to  permit  working  of  mine. 

116  Cal.  249-254.    PEOPLE  v.  SIERP. 

Homicide. — Depositions  taken  at  preliminary  examination  are  ad- 
missible in  behalf  of  prosecution  when  witness  absent  from  trial,  p. 
260. 

Cited  in  People  v.  Plyler,  126  Cal.  382,  and  People  v.  Bird,  132  CaL 

264,  noted  under  People  v.  Oiler,  66  Cal.  101;  People  v.  Cady,  117  CaL 
10,  11,  sustaining  such  evidence.  Note  citations:  Cline  v.  State,  61  Am. 
St.  Rep.  888,  on  testimony  of  absent  witnesses. 

116  Cal.  254  260.    CALIFORNIA  SAV.  BANK  v.  PARRISH. 

Limitations. — ^Lien  asserted  in  cross-complaint  held  barred,  p.  260. 

Cited  in  Frost  v.  Witter,  132  Cal.  428,  84  Aul  St.  Rep.  69,  but  b^d  in-' 
applicable. 

116  Cal.  260-263.    VENTURA  ETC.  RY.  CO.  v.  HARTMAN. 

Corporation. — Assessment  cannot  be  levied  unless  one- fourth  of  capl* 
tal  stock  has  been  subscribed,  p.  263. 
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ated  in  Kraft  Co.  Bank  v.  Bank  of  Orland,  133  Cal.  66,  noted  under 
San  Bernardino  etc.  Co.  v.  Merrill,  108  Cal.  492. 

116  Cal.  264.     O'NEILL  v.  REYNOLDS. 

Insolvency. — ^Assignee  must  be  elected  by  majority  in  amount  of 
claims  entitled  to  vote,  p.  264. 

Cited  in  Menke  v.  Lyndon,  124  Cal.  163,  applying  rule  in  case  of  as- 
signment for  benefit  of  creditors. 

116  Cal.  267-273.    SCHMIDT  v.  MESMER. 

Fraud. — ^Remedies  for  false  representations  stated,  p.  270. 

Followed  in  Kingman  v.  Stoddard,  86  Fed.  Rep.  747,  but  denying  right 
of  action  or  defense  for  deceit  where  contract  not  disaffirmed. 

Condonation  of  Fraud  after  knowledge  of  acts  constituting  fraud,  p. 
272. 

Distinguished  in  Montgomery  v.  McLaury,  143  Cal.  02,  93,  where 
only  acts  of  dealings  with  defrauded  party  were  prior  to  actual  dis- 
covery of  fraud,  it  is  not  condoned. 

116  Cal.  273-277.    FORD  v.  BUSHARD. 

Assignment  must  be  proved  if  put  in  issue  by  pleadings,  p.  276. 

Cited  in  Brown  v.  Curtis,  128  Cal.  195,  holding  burden  of  proof  on  plain- 
tiff, in  case  of  general  denial. 

116  Cal.  278-287.  BRACKETT  v.  BANEGAS.  58  Am.  St.  Rep.  164. 

Mortgage  Foreclosure. — Mortgagee  who  has  omitted  party  through 
mistake  of  fact  may  sue  in  equity  to  set  aside  sale,  and  commence  new 
action,  though  not  done  within  six  months,  p.  286. 

Cited  in  Gerig  v.  Loveland,  130  Cal.  514,  holding  remedy  under  section 
473,  Code  of  Civil  Procedure,  not  exclusive;  Johns  v.  Wilson,  180  U.  S. 
450,  discussing  extent  of  recovery  in  the  second  suit?  Parsons  v.  Weis, 
144  Cal.  417,  where  default  judgment  was  obtained  on  publication  of 
summons  based  on  false  affidavit  of  residence;  and  defendant  had  no 
notice  of  action  or  judgment  until  one  year  after  its  entry,  he  may  bring 
suit  to  set  judgment  aside  for  fraud.  Distinguished  in  Ludwig  v.  Mur- 
phy, 143  Cal.  475,  where  prior  foreclosure  against  wife  was  void  as  to- 
security  because  husband  not  made  a  party,  and  second  suit  of  foreclos- 
ure was  begun  within  four  years  after  cause  of  action  accrued,  question, 
of  laches  does  not  arise. 

Foreclosure  as  to  One  of  Spouses  is  ineflfectual  for  any  purposes  with- 
out joinder  of  other  except  where  homestead  exceeds  in  value  fivei* 
thousand  dollars,  p.  283. 

Approved  in  Ludwig  v.  Murphy,  143  Cal.  475,  following  rule. 
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116  Cal.  292-294.    LAMBERT  y.  DAVIS. 

Lien  of  Laborers  under  statutes  of  1885,  page  109,  extends  to  labor- 
ers hired  by  one  in  possession  under  contract  with  owner,  p.  293. 

Cited  in  Mitchell  v.  Burwell,  110  Iowa,  15,  applying  rule  to  laborers  in 
leased  coal  mine,  under  local  statute. 

116  Cal.  295.     PEOPLE  v.  COYNE. 

New  Trial  will  not  be  Granted  for  Failure  to  admonish  jury  where 
failure  occurred  on  separation  prior  to  introduction  of  evidence,  p.  297. 

Approved  in  McKnight  v.  United  States,  130  Fed.  669,  failure  to  ad- 
monish jury  on  separation  for  noon  recess  is  not  prejudicial  where  ad- 
monition had  been  given  on  previous  separations. 

116  Cal.  298-300.    EX  PARTE  LAWRENCE.    S.  C.  see  IN  RE  LAW- 
RENCE, 80  Fed.  Rep.  101. 

116  Cal.  300-304.    PEOPLE  v.  CHURCH. 

Robbery  involves  grand  larceny,  p.  303. 

Approved  in  People  v.  Clark,  145  Cal.  729,  upholding  refusal  of  re- 
quested instruction  distinguishing  between  grand  larceny  and  robbery. 

116  Cal.  304-318.    IN  RE  RUFFINO. 

Will  Contest — ^Undue  Influence. — Evidence  is  admissible  that  part 
of  property  devised  was  gift  from  contestants,  testator's  sisters,  p. 
316. 

To  same  effect  in  In  re  Wilson,  117  Cal.  280,  admitting  similar  evi- 
ilence. 

116  Cal.  318-324.    O'BRIEN  v.  BALLOU. 

Fraudulent  Conveyance. — Change  of  possession  held  sufficient,  p.  321. 

Cited  in  Rosenheim  v.  Hayes,  10  N.  Dak.  324,  noted  under  Montgomery 
V.  Hunt,  5  Cal.  366. 

116  Cal.  325-332.    DAVEY  v.  SOUTHERN  PACIFIC  CO. 

Where  Court  Excludes  Evidence  of  Its  Own  Motion,  ruling  will  not 
be  sustained  if  evidence  was  for  any  reason  inadmissible,  p.  330. 

Approved  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  CaL  138,  apply* 
ing  rule  to  affidavits  on  motion  for  change  of  venue. 

116  Cal.  333-336.    AYERS  v.  GREEN  GOLD  MIN.  CO. 

Mechanic's  Lien  cannot  be  imposed  on  owner's  property  when  work 
done  on  individual  credit  of  another,  p.  336. 
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Cited  in  Reese  v.  Bald  Mt.  etc.  Co.,  133  Cal.  290,  holding  evidence 
«8  to  such  hiring  improperly  rejected. 

116  Cal.  336-339.    RICHARDS  ▼.  DALEY. 

Limitation. — ^Mortgage  Foreclosure  is  not  barred  if  brought  within 
four  years  after  maturity  of  note,  although  mortgagee  had  option  to 
declare  all  due  on  default  of  payment  of  interest,  p.  339. 

Cited  in  California  etc.  Co.  v.  Culver,  127  Cal.  112,  noted  under  Belloc 
V.  Davis,  38  Cal.  242;  Keene  etc.  Bank  v.  Reid,  123  Fed.  224,  following 
rule.  To  same  effect  in  Sherwood  ▼.  Wilkins,  66  Ark.  315,  when  mort- 
gage in  form  of  trust  deed. 

116  Cal.  339-351.    SPRECEELS  v.  SPRECEIELS.    58  Am.  St.  Rep.  171. 

Parties. — Wife  cannot  be  joined  with  husband  in  action  to  recover 
<!ommunity  property,  p.  349. 

Cited  in  Barrie  v.  Carolan,  111  Fed.  135,  holding  spouses  not  properly 
joined  in  action  on  her  debt,  unless  her  separate  property  is  attempted 
to  be  reached. 

Marital  Property. — ^Husband  has  sole  control  of  the  community  prop- 
erty, p.  343. 

Cited  in  Warburton  v.  White,  176  U.  8.  497,  but  held  inapplicable  in 
<!on3truction  of  Washington  statute. 

116  Cal.  351-358.    BUSWELL  v.  SUPERVISORS. 

Equalization  Made  by  County  Board  after  expiration  of  time  limited 
by  Political  Code,  section  3762,  and  within  limit  to  which  it  might  have 
been  extended  by  state  board,  is  not  void,  p.  354. 

Approved  in  La  Grange  etc.  Co.  v.  Carter,  142  Cal.  564,  upholding  suffi- 
ciency of  resolution  raising  assessment;  Savings  &  Loan  Society  v.  San 
Francisco,  146  Cal.  677,  under  Political  Code,  section  3681,  board  of 
equalization  may  authorize  changes  in  assessment  roll  to  correct  de- 
scription of  property  already  assessed,  and  may  empower  assessor  to 
change  designation  of  personalty  from  ''bonds"  to  ^solvent  credits." 

116  Cal.  359-364.    WILLIAM  HILL  CO.  v.  LAWLER. 

Decree  of  Distribution  is  conclusive,  subject  to  attack  by  appeal,  as 
to  rights  of  parties  entitled  to  distribution,  p.  362. 

Cited  in  Crew  v.  Pratt,  119  Cal.  149,  as  to  construction  of  trust  there- 
on; Jewell  V.  Pierce,  120  Cal.  83,  as  to  construction  of  conditional  limi- 
tation clause;  Goad  v.  Montgomery,  119  Cal.  558;  63  Am.  St.  Rep.  149, 
as  to  construction  of  trust;  Trescony's  Trust,  119  Cal.  570,  and  Seymour 
T.  McAvy,  121  Cal.  444,  as  to  decision  thereon  upon  validity  of  trust; 
Cunha  v.  Hughes,  122  CaL  113,  as  to  adjudication  upon  character  of 
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marital  property;  McKenzie  v.  Budd,  125  CSal.  602,  holding  son  to  have 
acquired  no  title  under  will,  where  decree  recognized  only  the  widow; 
Mulcahey  v.  Dow,  131  Gal.  77,  holding  proceeding  one  in  rem,  and  con- 
clusive on  whole  world;  More  v.  More,  133  Cal.  495,  noted  under  estate  of 
Hinckley,  68  Cal.  518;  Martinovich  v.  Marsicano,  137  Cal.  350,  but  hold- 
ing decree  conclusive  only  as  to  "matters  of  probate";  Bstate  of  Ryder^ 
131  Cal.  369,  bargain  and  sale  deed  by  heir-apparent  prior  to  death  of 
person  of  whose  estate  he  may  become  heir  is  void  and  does  not  au- 
thorize grantee  to  claim  distribution  of  estate  against  objection  of 
heir;  State  v.  O'Day,  41  Or.  502,  state,  when  in  pursuit  of  escheated  prop- 
erty,, is  bound  by  proceedings  in  county  court  wherein  property  i» 
distributed,  the  same  as  natural  person  would  be;  Snyder  v.  ^Murdock,. 
26  Utah,  237,  decree  of  probate  court  by  which  interest  of  certain  heir» 
in  father's  estate  was  distributed  to  one  of  judgment  creditors  of 
heirs  was  conclusive,  where  no  appeal  was  taken  on  assignee  for  credit- 
ors of  heirs. 

116  Cal.  365-370.    TIBBETS  v.  COHN. 

InsolTency  Receiver  cannot  sue  to  recover  property  fraudulently  trans- 
ferred, p.  369. 

Cited  in  Bishop  v.  McKillican,  124  Cal.  326,  71  Am.  St.  Rep.  71,  deny- 
ing right  of  receiver  on  foreclosure,  to  sue  in  replevin,  without  order  of 
court,  for  property  held  by  sheriff  at  time  of  receiver's  appointment. 

116  Cal.  370-375.    CARTER  y.  LOS  ANGELES  NAT.  BANK. 

Garnishee  may  be  Sued  by  judgment  creditor,  without  former's  appear- 
ance, or  order  of  court,  p.  373. 

Cited  in  Broadway  etc.  Co.  v.  Wolters,  128  Cal.  168,  but  denying  right 
of  court  to  enter  judgment  against  garnishee,  on  sheriff's  return  alone  ;^ 
distinguished  in  Matteson  etc.  Mfg.  Co.  v.  Conley,  144  Cal.  486,  garnish- 
ment under  execution  will  not  support  action  by  judgment  creditor  in- 
dependently of  proceedings  supplementary  to  execution,  to  recover  from 
garnishee  money  due  from  him  to  execution  debtor. 

116  Cal.  375-377.    POLEDORI  v.  NEWMAN. 

Appeal. — Evidence. — On  appeal  from  judgment  on  judgment -roll  alone, 
it  will  be  presumed  that  all  objections  to  evidence  were  waived,  p. 
377. 

Cited  in  Mock  v.  City  of  Santa  Rosa,  126  Cal.  340,  342,  citing  main 
case  also  as  construing  section  580,  Code  of  Civil  Procedure,  as  to  ex- 
tent of  relief  grantable. 

116  Cal.  378-382.    MILLER  v.  CARR;  58  Am.  St.  Rep.  180. 
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116  Cal.  386.    PEOPLE  y.  PAGE. 

£mbesslement« — ^Indictment  held  sufficient,  p.  300. 

Cited  in  People  v.  Gordon,  133  Cal.  330,  86  Am.  St.  Rep.  176,  sustain* 
ing  information,  on  motion  for  arrest  of  judgment. 

116  Cal.  397-402.  PEOPLE  ▼.  TRUCKEE  ETC.  CO.  58  Am.  St.  Rep. 
183. 

Public  Nuisance. — ^Includes  pollution  of  navigable  river  by  refuse  of 
saw  mill,  and  is  abatable  by  state,  pp.  399,  402. 

To  same  effect  in  State  v.  Oil  Co.,  150  Ind.  38,  sustaining  action  to 
prevent  waste  of  natural  gas  under  local  statutes.  See  note  67  Am. 
St.  Rep.  705. 

To  Extent  that  Waters  are  Common  Passageway  for  Fish,  whether 
they  flow  over  public  or  private  lands,  they  are  subject  to  state  iish 
laws,  p.  401. 

Approved  in  People  v.  Miles,  143  Cal.  641,  under  Penal  Code,  section 
636,  use  of  set  net  in  slough  connected  with  navigable  river  is  for- 
bidden. 

116  Cal.  403-405.    RUTAN  ▼.  WOLTERS. 

Miscellaneous. — ^Hunt  v.  Hammel,  142  Cal.  458,  in  action  for  conversion 
of  personalty,  averment  that  plaintiff  was  owner  and  in  possession  of 
property  on  day  of  conversion  sufficiently  alleges  ownership  and  right 
to  possession  at  commencement  of  action. 

116  Cal.  405-415.    BENNALACK  v.  RICHARDS. 

Trust  in  Will  to  sell  realty  for  benefit  of  legatees  is  void,  p.  410. 

Cited  in  Estate  of  Fair,  132  Cal.  528,  84  Am.  St.  Rep.  74,  holding  trust 
clause  void. 

Provision  in  Will  for  Sale  of  Land,  accompanied  by  expression  of  de- 
sire that  upon  sale  all  unpaid  legacies  be  then  paid  at  once  in  full,  doea 
not  create  trust,  p.  409. 

Approved  in  Estate  of  Pforr,  144  OaL  126,  following  rule. 

116  Cal.  416-424.    EELLERMAN  v.  MAIER. 

Stockholder's  Liability. — ^Purchasers  of  stock  at  highest  market  value, 
but  below  par,  are  not  liable  for  balance,  p.  423. 

Explained  in  Vermont  etc.  Co.  v.  Declez  etc.  Co.  135  Cal.  585,  holding 
stockholders  liable  to  creditors  for  unpaid  balance,  on  insolvency  of 
corporation. 

Incorporators  may  agree  that  paid-up  stock  shall  be  issued  to  them- 
selves in  exchange  for  property  conveyed  to  corporation,  p.  423. 

Approved  in  Garretson  v.  Pacific  Crude  Oil  Co.  146  Oal.  188. 


116  Cal.  424-402  Notes  on  California  Reports.  4826 

116    Cal.    424-426.    HIBERNIA   SAVINGS   AND    LOAN    SOCIETY   ▼. 
MATTHAI. 

Default  Judgment  may  be  sustained  by  filing  thereafter  a  copy  of  sum- 
mons and  proof  of  service  when  original  lost  from  files,  p.  426. 
See  note  to  Sanford  v.  Edwards,  61  Am.  St.  Rep.  495. 

116  Cal.  427-435.    GRANT  v.  MURPHY.      68  Am.  St.  Rep.  188. 

Partition. — ^Parties  are  all  actors  and  interested  in  the  proceeding,  pu 
431. 

Cited  in  Younger  v.  Superior  Court,  136  Cal.  687,  noted  under  Senter 
v.  De  Bernal,  38  Cal.  642. 

116  Cal.  440-442.    PEOPLE  v.  GEIGER. 

Insanity. — Submission  of  question  to  special  jury  in  criminal  case 
should  be  denied  unless  evidence  raises  a  doubt,  p.  441. 

Cited  in  People  v.  Hettick,  126  Cal.  428,  sustaining  such  deniaL 

116  Cal.  454-457.     GILLIAM  ▼.  BROWN.    8.  C.  126  Cal.  161. 

116  Cal.  458-461.    KRELING  y.  KRELING. 

Appeal. — Stay  is  effected  by  three  hundred  dollar  bond  on  appeal 
from  judgment  that  is  not  for  payment  of  specific  sum,  p.  460. 

Cited  in  Anderson  v.  Anderson,  123  Cal.  446,  noted  under  Pennie  v. 
Superior  Court,  89  Cal.  31;  State  v.  Superior  Court,  32  Wash.  698, 
where  appeal  in  action  is  not  from  final  judgment  for  recovery  of  money, 
but  from  a  final  order  made  after  judgment,  bond  in  less  than  double 
amount  involved  in  original  controversy  is  proper. 

Appeal. — Supersedeas  was  granted  to  stay  execution,  p.  461. 
Cited  in  Owen  v.  Pomona  etc.  Co.,   124  Cal.  333,  334,  holding  three 
hundred  dollar  bond  sufficient  to  effect  stay. 

Lien. — Foreclosure. — Defendant  in  action  to  foreclose  equitable  lien 
is  personally  liable  for  deficiency  only,  p.  460. 

Cited  in  Hines  v.  Miller,  126  Cal.  684,  noted  under  Painter  v.  Painter, 
98  Cal.  625. 

Quasi  Judicial  Functions  may  be  vested  in  ministerial  officer,  p.  461. 

Approved  in  Bums  v.  Superior  Court,  140  Cal.  12,  Code  of  Civil  Pro- 
cedure, section  1991,  giving  authority  to  officer  taking  deposition  to 
punish  for  contempt,  is  void. 

116  Cal.  461-462.    PEDLAR  t.  STROUD. 

Appeal. — ^Notice  cannot  be  served  on  attorney  after  his  client's  death, 
p.  462. 
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Cited  in  Tuffree  v.  Stearns  R.  Co.  124  Cal.  310,  but  held  inapplicable 
finder  facts  stated;  Churchill  v.  Flournoy,  127  Cal.  360,  and  Estate  of 
Turner,  139  Cal.  86,  noted  under  Moyle  v.  Landers,  78  Cal.  99. 

116  Cal.  463-467.     GRAHAM  ▼.  FARMERS*  ETC.  BANK. 

Construction  of  Doubtful  Instruments. — Guaranty,  p.  466. 

Approved  in  First  Nat.  Bank  v.  Bowers,  141  Cal.  262,  guaranty  to 
bank  of  ninety  per  cent  of  face  value  of  all  drafts  for  oranges,  "with 
1)ills  of  lading  attached,"  drawn  by  fruit  company  in  favor  of  bank, 
must  be  construed  by  jury. 

116  Cal.  467.    COUNTY  BANK  v.  GREENBERG.    S.  C,  127  Cal.  28. 

116  OiL  470-473.    WHITE  v.  HARRIS. 

Street  Assessment  is  void  where  notices  do  not  follow  resolution  of 
intention,  p.  471. 

Cited  in  Bates  v.  Twist,  138  Cal.  55,  but  holding  posting  of  notices 
sufficient  under  the  statute. 

116  Cal.  473-486.    REED  ▼.  CROSS. 

Estoppel  by  Judgment  operates  where  same  question  is  again  liti- 
gated, p.  484. 

Cited  in  Maddux  v.  County  Bank,  129  Cal.  669,  79  Am.  St.  Rep.  147, 
noted  under  Woolverton  v.  Baker,  98  Cal.  628. 

116  Cal.  487-491.    McLAUGHLIN  v.  CLAUSEN. 

Dismissal  of  Action  for  want  of  prosecution  is  within  discretion  of 
eourt,  p.  489. 

Cited  in  Davis  v.  Clark,  126  Cal.  235,  sustaining  dismissal;  People  v. 
Jeflferds,  126  Cal.  299,  noted  under  Dupuy  v.  Shear,  29  Cal.  238;  Mowry 
T.  Weisenbom,  137  Cal.  113,  noted  under  Kubli  v.  Hawkett,  89  Cal.  638. 

116  Cal.  492-495.    LAMBERSON  v.  JEFFERDS. 

Undertaking  on  Appeal  is  unnecessary  on  appeal  by  officer  when 
representing  the  county,  p.  494. 

Cited  in  Power  v.  May,  123  Cal.  152,  but  holding  him  liable  for  costs; 
Mitchell  V.  Board,  137  Cal.  374,  noted  under  People  v.  Supervisors,  10 
</al.  344;  Townsend  etc.  Co.  v.  Hill,  24  Wash.  471,  as  to  appeal  by 
mayor. 

County  Auditor  must  issue  warrant  on  valid  claim,  p.  494. 

Cited  in  White  v.  Hayden,  126  Cal.  623,  noted  under  McFarland  v.  Mc- 
Cower,  98  CaL  330. 
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116  Cal.  495-502.     ADAMS  ▼.  CRAWFORD. 

Quieting  Title. — General  Denial  puts  plaintiff's  title  and  right  of 
possession  in  issue,  p.  501. 

Cited  in  United  Ld.  Assn,  v.  Pacific  Imp.  Co.,  139  Cal.  378,  noted  un- 
der Pennie  v.  Hildreth,  81  Cal.  130. 

Rule  Requiring  Deposit  of  Jury  Fees  within  five  days  by  party  de- 
manding it  is  valid,  p.  497. 

Approved  in  Naphtaly  v.  Rovegno,  130  Cal.  641,  defendant  in  partition 
suit  which  had  been  on  calendar  as  court  case,  and  which  had  been  ans- 
wered "ready"  without  request  for  jury  is  not  entitled  to  jury, 
merely  because  he  demands  it  at  t^me  of  trial,  in  absence  of  offer  to- 
deposit  jury  fees  as  required  by  rule  of  court. 

Distinguished  in  Meacham  v.  Bear  Valley  Irrigation  Co.  145  Cal.  608. 
Superior  Court  has  no  power  for  mere  failure  of  defendant  in  ejectment 
to  obey  order  for  immediate  deposit  of  half  of  reporter's  fee  to  order 
judgment  for  plaintiff  for  recovery  of  possession,  without  trial  of  cause; 
Randall  v.  Kelsey,  7  Idaho,  170,  court  cannot  make  rule  requiring  liti- 
gant to  deposit  juror's  fees  as  condition  precedent  to  right  to  jury 
trial. 

Findings  as  Ultimate  Facts  that  plaintiff  is  not  owner  of  property 
described,  and  that  defendant  is  owner,  include  finding  of  all  probative* 
facts,  p.  499. 

Approved  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  594,. 
following  rule. 

116  Cal.  503.    PEOPLE  v.  SEHORN. 

Court  May  Order  Special  Venire  where  regular  venire  is  exhausted, 
p.  505. 
Approved  in  People  v.  Suesser,  142  Cal.  360,  following  rule. 

Miscellaneous. — People  v.  Lee  Look,  143  Cal.  219,  where  information, 
accords  with  commitment,  insufficiency  of  original  complaint  to  justify 
warrant  of  arrest  is  immaterial. 

116   Cal.   512-515.     EX   PARTE   WILLIAMS. 

New  Information  Cannot  be  filed  upon  order  sustaining  demurrer, 
"with  leave  to  district  attorney  to  file  a  new  information,"  p.  513. 

To  same  effect  in  State  v.  Crook,  16  Utah,  220,  where  order  sustaining' 
demurrer  did  not  resubmit  to  grand  jury  or  direct  filing  of  new  infor- 
mation. 

116  Cal.  518-527.    PERALTA  ETC.  CO.  ▼.  SHAFFER.    68  Am.  St.  Rep. 
194. 
Statutes. — ^Tax  Laws  as  to  redemption  do  not  act  retrospectively,  p.. 
522. 
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Cited  in  Collier  v.  Shafter,  137  Cal.  321,  as  to  similar  statutes;  Dodge 
V.  Nevada  Nat.  Bank,  109  Fed.  731,  applying  rule  to  code  amendments; 
note  to  Peninsular  etc.  Wks.  v.  Union  etc.  Co.  69  Am.  St.  Rep.  941, 
and  Nottage  v.  Portland,  76  Am.  St.  Rep.  623;  Bullard  v.  Smith,  23 
Mont.  398,  Laws  of  1899,  page  115,  amending  Civil  Code,  3996,  so  as  to 
permit  negotiable  instrument  to  contain  provision  for  attorneys'  fees, 
being  prospective  only,  did  not  make  negotiable  a  note  given  before  its 
passage  and  containing  such  provisions;  Ferguson  v.  Kaboth,  43  Or. 
421,  where  sale  for  unpaid  taxes  is  void,  subsequent  act  purporting  to 
declare  deed  by  purchaser  at  such  sale  conclusive  as  to  validity  of  tax 
proceedings  is  ineffectual. 

116  Cal.  533-548.    YNDART  y.  DEN.     68  Am.  St.  Rep.  200.      S.  C,  126 
Cal.  86. 

116  Cal.  548-553.     McGRATH  v.  WALLACE. 

In  Action  to  Quiet  Title  Against  Defendant  in  possession  where  plain- 
tiff counts  upon  title  alone,  he  can  prevail  only  on  strength  of  his  own 
title,  p.  551. 

Approved  in  Schroeder  v.  Aden  Gold  M.  Co.  144  Cal.  631,  applying  rule 
an  action  to  quiet  title  to  mining  claim;  Golberg  v.  Bruschi,  146  Cal. 
711,  in  action  to  quiet  title  to  mining  claim  where  plaintiff  shows  citi- 
zenship, discovery  of  mineral  on  land,  location  and  that  land  is  public 
land,  and  defendant  proves  prior  location  plaintiff  may  in  rebuttal  show 
failure  of  defendant  to  do  annual  work,  without  averment  to  that  effect 
in  complaint. 

Tax  Sale  is  invalid  when  sheriff's  return  shows  procedure  thereon 
different  from  that  prescribed  by  statute,  p.  552. 

Distinguished  in  Hayes  v.  Ducasse,  119  Cal.  685,  sustaining  tax  deed 
oinder  the  section  of  code  holding  recitals  unnecessary. 

116  Cal.  553.     HERMAN  v.  HECHT. 

Action  by  Assignee  cannot  be  resisted  as  to  ownership,  unless  defend- 
ant is  prevented  from  asserting  his  rights,  p.  561. 

Cited  in  Iowa  etc.  Co.  v.  Hoag,  132  Cal.  630,  noted  under  McPherson 
T.  Weston,  64  Cal.  275. 

Stockholder's  Liability. — ^Plaintiff  must  show  fact  of  holding  at  time 
corporate  debt  was  incurred,  p.  556. 

Cited  in  Yule  v.  Bishop,  133  Cal.  583  (concurring  opinion),  discussing 
right  of  action  by  one  stockholder  for  reimbursement  on  payment  of 
4!orporate  debts. 

General  Citation.— Kuhn  v.  McKay,  7  Wyo.  56. 
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116  Cal.  676-583.     WILLS  v.  PAULY. 

Probate  Sale  of  Realty  is  invalid  unless  petition  verified,  p.  581. 

To  same  effect  (from  counsers  brief),  in  Stow  v.  Schiefferly,  120  Cal. 
611,  but  sustaining  on  collateral  attack,  order  permitting  mortgage^ 
which  recited  filing  of  such  petition. 

116  Cal.  583-587.    PEOPLE  v.  McELROT. 

Grand  Larceny. — "Taking  From  Person**  is  not  shown  unless  prop- 
erty was  then  actually  upon  or  attached  to  his  person,  p.  585. 

Cited  in  People  v.  Appleton,  120  Cal.  252,  but  holding  failure  so  to 
define  crime  in  instructions  immaterial  where  not  specially  requested. 

116  Cal.  687-695.    SMITH  v.  CORBIT. 

Riparian  Owners  are  Entitled  to  Use  of  Water  necessary  for  natural 
wants  before  water  can  be  used  for  irrigation,  p.  592. 

Approved  in  Jones  v.  Conn,  39  Or.  38,  where  an  owner  of  riparian  land 
aoquiree  other  parcels  contiguous  to  first  parcel,  but  not  adjoining  the 
stream,  later  purchasers  become  riparian. 

116  Cal.  596-603.    RE  A  ▼.  HAFFENDEN. 

Mortgage. — ^Description  is  sufficient  if  referring  to  subdivisions  ol 
property  according  to  government  lines,  although  made  by  owners 
alone,  p.  602. 

To  same  effect  in  Savings  Bank  v.  Daley,  121  Cal.  202,  as  to  similar 
description. 

116  Cal.  604-612.    6IRVIN  v.  SIMON. 

Street  Assessment. — ^Board  may  reject  lowest  bid  when  contractor  not 
deemed  a  responsible  one,  p.  608. 

Cited  in  Greenwood  v.  Morrison,  128  CaL  362,  holding  acceptance  of 
insufficient  bond  not  a  jurisdictional  defect. 

Same. — ^Appeal  is  unnecessary  in  case  of  void  contract,  p.  610. 
Cited  in  De  Haven  v.  Berendes,  135  Cal.  182,  noted  under  Blair  v. 
Luning,  76  Cal.  134. 

116  Cal.  613-619.    SCRIBNER  y.  HANKE. 

Note. — Consideration. — Cancellation  of  existing  debt  is  sufficient,  p.  615. 

Cited  in  Stroud  v.  Thomas,  139  Cal.  276,  noted  under  Frey  v.  Qifford, 
44  Cal.  342. 

116  Cal.  619-625.    MERRIAM  v.  BARNUM. 

Powers  of  Supervisors  do  not  extend  to  employment  of  special  coum- 
sel  in  matter  within  duties  of  district  attorney,  p.  623. 
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Cited  in  Colusa  Co.  y.  Welch,  122  Cal.  433,  as  to  such  employment  for 
lobbying  purposes;  Power  ▼.  May,  123  Cal.  151,  noted  under  Lassen 
County  Y.  Shinn,  88  Cal.  610;  Knight  v.  Eureka,  123  Cal.  194,  noted' under 
Smith  Y.  Mayor,  13  Cal.  631. 

Connties. — Supervisors  cannot  employ  special  counsel  except  to  as- 
sist district  attorneys  in  litigations,  p.  623. 

To  same  effect  in  Merced  Co.  v.  Cook,  120  Cal.  277,  holding  void  ap- 
pointment of  special  counsel  for  collection  of  license  taxes. 

116  Cal.  637-656.    IN  R£  REDFIELD. 

Will  Contest. — ^Physician  cannot  testify  as  to  his  patient's  mental  con- 
dition, p.  644. 

Cited  in  Estate  of  Nelson,  132  Cal.  187,  noted  under  Estate  of  Flint, 
100  Cal.  391;  Estate  of  Black,  132  Cal.  396,  noted  under  Harris  v.  Zaiione,. 
93  Cal.  59;  Langenbeck  v.  Louis,  140  Cal.  411,  it  is  not  proper  to  ask 
physician  who  attended  grantor  in  last  illness  for  his  abstract  opinion 
whether  she  was  competent  to  transfer  any  property  at  a  time  when 
he  was  not  present. 

Will. — ^Insane  Delusions  will  not  avoid  unless  affecting  the  testament- 
ary disposition,  p.  652. 

See  note  to  People  v.  Hubert,  63  Am.  St.  Rep.  96,  on  general  subject. 

116  Cal.  660-669.     WESTBAY  v.  GRAY. 

Dismissal  of  Action  held  properly  made,  p.  667. 

Cited  in  Richards  v.  Bradley,  129  Cal.  672,  noted  under  Hinkel  v» 
Donahue,  90  Cal.  389. 

Same. — Retraxit  defined,  p.  665. 

Cited  in  Hibemia  etc.  Soc-v.  Portener,  139  Cal.  93,  noted  under  Hein- 
lein  V.  Castro,  22  Cal.  100. 

116  Cal.  670-681.    ROTHSCHILD  v.  SWOPS. 

Fraudulent  Conveyance. — Change  of  possession  held  sufficient,  p.  678. 

Cited  in  George  v.  Pierce,  123  Cal.  177,  noted  under  Stevens  v.  Irwin,. 
15  Cal.  503. 

116  Cal.  682-688.    PEOPLE  v.  ARNOLD. 

Failure  to  Instruct  on  particular  point  is  not  error  when  such  in- 
struction not  requested,  p.  688. 

Cited  in  People  v.  Winthrop,  118  Cal.  91,  prosecution  for  robbery; 
People  V.  Appleton,  120  Cal.  252,  for  grand  larceny;  People  v.  Watson^ 
125  Cal.  344,  and  People  v.  Lopez,  135  CaL  25,  noted  under  People  v. 
Guidioe,  73  CaL  226. 
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in  Cal.  1-9.     BARNSS  ▼.  GLIDE.     59  Am.  St.  Rep.  153. 

Limitations. — ^Mandamtts  may  be  barred  by  unnecessary  delay  in 
making  demand  when  a  necessary  prerequisite,  p.  8. 

Cited  in  County  of  San  Luis  Obispo  v.  Gage,  139  Cal.  408,  noted  under 
Bates  V.  Gregory,  89  Cal.  387;  note  to  Spokane  Co.  ▼.  Prescott,  67 
Am.  St.  Rep.  739,  Smith  v.  Ormsby,  72  Am.  St.  Rep.  112;  San  Francisco 
Sav.  Union  v.  Reclamation  Dist.,  144  Cal.  648^  amendment  of  1899  to 
Political  Code,  section  3453,  does  not  authorize  suit  against  reclamation 
district  upon  claims  theretofore  barred  by  limitations;  Jones  v.  Board 
of  Police  Commissioners,  141  Cal.  98,  application  to  reinstate  policeman 
which  shows  on  its  face  that  more  than  seven  years  had  elapsed  after 
dismissal  before  petition  was  filed  is  demurrable  on  ground  of  limi- 
tations; Cahill  V.  Superior  Court,  145  Cal.  47,  when  defense  of  laches 
merely  is  relied  on  petitioner  for  mandamus  present  facts  excusing  or 
justifying  delay.  Distinguished  in  Cook  v.  Ceas,  147  Cal.  616,  617, 
618  (dissenting  opinion  pp.  621,  624),  in  action  by  ward  upon  guard- 
ian's bond,  which  is  not  barred,  defense  of  laches  based  on  previous 
delay  of  ward  in  procuring  settlement  of  guardian's  accounts,  which  is 
short  of  period  of  limitations  applicable  thereto. 

Necessity  of  Demand  and  Refusal  before  bringing  proceeding  in  man- 
damus does  not  preclude  running  of  limitations,  p.  8. 

Approved  in  Cook  v.  Ceas«  143  Cal.  225^  231,  fact  that  ward  became  of 
age  more  than  three  years  before  settlement  of  guardian's  accounts 
did  not  set  in  motion  Code  of  Civil  Procedure,  section  1805;  Union 
Savings  Bank  v.  Leiter,  145  Oal.  708,  where  nothing  paid  on  former  as- 
sessment levied  on  capital  stock  of  bank,  statute  of  limitations  as  to 
new  assessment  levied  by  directors  in  liquidation  does  not  commence 
to  run  prior  to  its  levy. 

117  Cal.  10-11.    PEOPLE  v.  CADT. 

Homicide. — Depositions  taken  at  preliminary  examination  are  admis- 
sible for  prosecution  when  witness  absent  from  trial,  p.  10. 

Cited  in  People  v.  Plyler,  126  Cal.  382,  and  People  v.  Bird,  132  Cal. 
Notes  Cal.  Rep.— 303         4833 
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264,  noted  under  People  v.  Oiler,  66  Cal.  101.    See  notes  61  Am.  St.  Rep» 
888. 

117  Cal.  12-19.     DAVIS  v.  RANDALL. 

Merger  of  mortgage  liens  with  fee,  upon  both  being  united  in  same 
person,  is  question  of  intent,  p.  17. 

Approved  in  Anglo-California  Bank  v.  Field,  146  Cal.  653,  where  as- 
signee of  plaintiff's  mortgage  took  it  pending  suit  with  guaranty  of 
priority  and  subsequently  acquired  fee  under  deed  reciting  it  was  taken 
subject  to  both  mortgages,  prior  mortgage  not  merged  in  fee  as  against 
subsequent  mortgage. 

117  Cal.  19.    BOEHMER  ▼.  BIG  ROCK  IRR.  DIST. 

Irrigation  District  may  be  sued,  p.  28. 

Cited  in  Hewitt  v.  San  Jacinto  etc  Irr.  Co.,  124  Cal.  193,  allowing 
damages  in  action  for  breach  of  contract;  Lincoln  etc.  Dist.  v.  McNeal,. 
60  Neb.  619,  discussing  powers  of  trustees  thereof. 

Mere  Contiguity  Cannot  Extend  Riparian  Right  which  is  appurte- 
nant to  one  section  of  land  to  another  through  which  stream  does  not 
flow,  though  both  owned  by  same  person,  pp.  23,  24. 

Distinguished  in  Jones  v.  Conn,  39  Or.  40,  where  riparian  owner  pur- 
chases other  parcels  contiguous  to  first  parcel,  but  not  adjoining  stream^ 
later  purchases  become  riparian. 

117  Cal.  42-49.    ADAMS  v.  WEAVER. 

Fraudulent  Conveyance. — Change  of  .possession  held  sufficient,  p.  48. 

Cited  in  Rosenbaum  v.  Hayes,  10  N.  Dak.  324,  noted  under  Montgom- 
ery V.  Hunt,  5  Cal.  366. 

117  Cal.  50-53.    BOWERS  v.  MODOC  LAND  ETC.  CO. 

Motion  for  Change  of  Venue  is  properly  denied  when  affidavits  are 
conflicting,  p.  52. 

Cited  in  Brown  v.  Savings  Union.  122  Cal.  650,  sustaining  order  of 
denial;  Quint  v.  Dimond,  135  Cal.  674,  noted  under  Quigley  v.  Gil- 
lette, 101  Cal.  462. 

117  Cal.  56-60.    BARNEY  v.  PFORR. 

Corporation  is  not  Bound  by  acts  of  its  officers  not  authorized  or 
ratified,  p.  58. 

Cited  in  FonUna  v.  Padfio  C.  Co.,  129  Cal.  66,  noted  under  Pauly 
v.  Pauly,  107  OaL  8. 
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117  Cal.  60-66.     HARVEY  v.  MEYER. 

Adverse  Posaession.— Payment  of  Taxes  is  not  essential  where  no  tax 
was  levied,  p.  63. 

Cited  in  Dierssen  v.  Nelson,  138  Cal.  399,  holding  adverse  possession 
established;  Palomares  Land  Co.  v.  Los  Angeles  County,  146  Cal.  536, 
assessment  of  land  by  false  metes  and  bounds  and  containing  no  other 
description  sufficient  to  identify  it,  being  wholly  void,  no  penalties  need 
bo  paid  thereon  for  purposes  of  redemption. 

Description  on  assessment  roll  of  town  lot,  depth  of  which  cannot 
be  determined  from  any  data  given,  is  fatally  defective  and  renders 
assessment  void,  p.  63. 

Approved  in  Ilellman  v.  Los  Angeles,  147  Cal.  658,  where  bonds  of 
specific  kind  described  in  ordinance  making  levy  as  being  bonds  of  pre- 
vious year,  in  which  no  such  bonds  were  issued,  levy  is  void. 

117  Cal.  67-72.     McDOWELL  v.  HYMAN. 

Tenant  may  Recover  from  landlord  for  breach  of  implied  covenant 
for  quiet  enjoyment,  p.  70. 

Cited  in  York  v.  Stewart,  21  Mont.  520,  sustaining  claim  as  setoff 
in  action  for  rent;  Boyer  v.  Commercial  etc.  Co.,  110  Iowa,  496,  allow- 
ing recovery  under  facts  stated. 

117  Cal.  73-76.     THRESHER  v.  ATCHISON;   69  Am.   St.  Rep.   169. 

117  Cal.  81  83.     PEOPLE  v.  ALLENDER. 

Insanity. — Instruction  on  approved,  p.  83. 

Cited  in  People  v.  Hettick,  126  Cal.  428,  429,  citing  case  also  on  point 
that  burden  of  proof  thereof  is  on  defendant  (and  on  last  point  see 
note  to  Knights  v.  State.  76  Am.  St.  Rep.  93) ;  People  v.  Methever,  132 
Cal.  331,  sustaining  instruction;  People  v.  Wells,  145  Cal.  143,  instruc- 
tion that  insanity  must  be  clearly  established  by  satisfactory  proof,  is- 
erroneous. 

117  Cal.  83-87.    FATJO  v.  PFISTER.     S.  C,  see  WIN6ERTER  v.  SAN 
FRANCISCO,  134  Cal.  547. 

Title  of  Act  must  express  subject  and  be  germane  thereto,  p.  86. 
Cited  in  Pratt  v.  Browne,  135  Cal.  663,  holding  title  of  County  Gov- 
ernment Act  insufficient  as  to  provisions  for  salary  of  reporters. 

117  Cal.  87.    McDOUGALD  v.  AR60NAULT  LAND  ETC.  CO.    S.  C,  seft 
McDOUGALD   v.  HULET,  132  Cal.  156. 
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117  Cal.  lOC-114.    CARDOZA  v.  CALKINS. 

In  Action  to  Enjoin  Diversion  of  Waters,  where  unconflicting  evi- 
dence showed  plaintiff  in  actual  and  peaceful  enjoyment  of  all  waters 
at  time  of  diversion,  prior  actual  possession  is  sufficient  to  enjoin  de- 
fendant, p.  112. 

Approved  in  Browning  v.  Lewis,  39  Or.  17,*  following  rule. 

Appropriation  of  Water. — Notice  alone  confers  no  rights  when  not 
properly  followed  up  by  appropriation,  p.  113. 

See  note  to  Nevada  etc.  Co.  v.  Bennett,  60  Am.  St.  Rep.  800,  on  gener- 
al subject. 

117  Cal.  114-124.    PEOPLE  v.  RECLAMATION  DISTRICT.    S.  C,  see 
RECLAMATION  DISTRICT  v.  SELS,  117  Cal.  166. 

Reclamation  Districts  resemble  benefited  districts  assessed  for  local 
improvements,  p.  118. 

To  same  effect  in  Reclamation  District  v.  Burger,  122  Cal.  443,  sus- 
taining right  to  attack  assessment  in  suit  for  its  collection. 

Reclamation  Districts  are  public  agencies  rather  than  public  corpo- 
rations, p.  122. 

Cited  in  Hensley  v.  District,  121  Cal.  97  (cited  in  Sels  v.  Greene,  88 
Fed.  Rep.  130),  holding  it  not  liable  for  overflow  of  water  from  negli- 
gence in  constructing  levee;  Angus  v.  Browning,  130  Cal.  503.  noted 
under  People  v.  Reclamation  Dist.,  63  Cal.  348;  People  v.  Reclamation 
Dist.,  130  Cal.  609-611,  citing  main  case  also  on  point  that  act  of  1861 
in  relation  thereto  was  repealed  by  later  acts  (but  as  to  last  point,  see 
dissenting  opinion,  page  615);  People  v.  Levee  Dist.,  131  Cal.  33,  on 
point  that  levee  district  is  not  a  municipal  corporation;  Reclamation 
Dist.  V.  Sacramento  County,  134  Cal.  478,  on  point  that  property  of 
such  district  is  exempt  from  taxation;  San  Francisco  Sav.  Union  ▼. 
Reclamation  Dist.,  144  Cal.  643,  amendment  of  1899  to  Political  Code, 
section  3453,  does  not  authorize  suit  against  reclamation  district  upon 
claims  theretofore  barred  by  limitations. 

117  Cal.  124-128.     PEOPLE  v.  LUNDIN. 

Forgery. — Bnrden  of  Proof  is  on  state  to  show  lack  of  authority  to 
sign  person's  name,  p.  127. 
Cited  in  State  v.  Swan    60  Kan.  466,  as  to  forgery  of  check. 

117  Cal.  134-139.     FERGUSON  v.  MURPHY. 

Chattel  Mortgage. — ^Unrecorded  lease  reserving  title  In  lessor  as  se- 
curity for  rent  is  void  because  not  recorded  as  chattel  mortgage,  p. 
138. 
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To  same  effect  in  Lemon  v.  Wolff,  121  Cal.  275>  sustaining  priority 
of  informal  chattel  mortgage  duly  recorded. 

117  Cal.  139-156.     COOK  ▼.  COCKIlfS. 

Fraudulent  Conveyances. — ^Deed  given  voluntarily  by  Insolvent  grant- 
or is  void,  p.  146. 

Cited  in  Greenwalt  v.  Mueller,  126  Cal.  638,  but  holding  deed  from 
husband  to  wife,  intended  as  a  preference  only,  not  void  under  facts 
stated;  but  cf.  Chalmers  v.  Sheehy,  132  Cal.  466,  84  Am.  St.  Rep.  68, 
holding  husband's  deed  void;  Gray  v.  Brunold,  140  Cal.  619,  in  action 
by  bankruptcy  trustee  to  recover  against  donee  of  bankrupt  it  ia 
sufficient  to  allege  that  bankrupt  was  insolvent. 

117  Cal.  167-164.    WELLS  v.  BLACK.    69  Am.  St.  Rep.  162.  t 

Savings  Bank  is  a  debtor  of  its  depositor,  p.   160. 

Cited  in  Colo.  etc.  Bank  v.  Evans,  12  Colo.  App.  341,  stating  differ- 
ences between  savings  and  commercial  banks.  See  note,  64  Am.  St. 
Rep.  344. 

Limitations. — Stockholder's  Liability  is  barred  in  three  years,  p.  163. 

Cited  in  London  etc.  Bank  v.  Parrott,  125  Cal.  488,  73  Am.  St.  Rep. 
76,  noted  under  Green  v.  Beckman,  59  Cal.  545;  Nellis  v.  Pacific  Bank, 
127  Cal.  168,  applying  rule  as  in  main  case  to  action  by  depositor  in 
bank. 

117  Cal.  164-168.     RECLAMATION  DIST.  ETC.  v.  SELS. 

Reclamation  District — ^Assessments. — Statute  as  to  determination  of 
validity  is  constitutional,  p.  165. 

Cited  in  Reclamation  Dist.  v.  McCullah,  124  Cal.  177,  so  ruling  as 
to  amendment  of  section  3493  Vj,  Political  Code. 

Same.— Assessment  is  void  as  to  lands  not  benefited  to  the  amount 
of  the  lien  imposed,  p.  168. 

Cited  in  Reclamation  Disl.  v.  West.  129  Cal.  624,  noted  under  Lower 
Kings  River  etc.  District  v.  Phillips,  108  Cal.  306. 

117  Cal.  168-186.    SAN  LUIS  WATER  COMPANY  v.  ESTRADA. 

Water.— Franchise  to  individuals  for  supply  of,  is  not  invalidated  by 
their  assignment  to  corporation  wherein  they  had  no  interest,  p. 
176. 

Cited  in  Los  Angeles  v.  Los  Angeles  etc.  Water  Co.,  177  U.  S.  575, 
discussing  validity  of  special  laws  as  to  corporations;  Los  Angeles  etc. 
Co.  V.  Los  Angeles,  88  Fed.  Rep.  739,  discussing  intimation  that  grant 
would  be  invalidated  where  grantees  had  intention  to  form  such  cor- 
poration, but  distinguishing  case  in  that  respect. 
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Owner  of  water  right  has  right  to  change  place  of  use  where  change 
does  not  injure  appropriator,  p.  183. 

Approved  in  Southside  Imp.  Co.  v.  Burson,  147  Cal.  410,  nonriparian 
owner  is  not  entitled  to  use  on  lands  between  enlarged  ditch  and  old 
ditch  any  greater  quantity  of  water  than  that  originally  acquired, 
without  reference  to  any  enlarged  rights  secured  to  him  by  contract 
on  lands  below  line  of  old  ditch. 

New  Trial. — Specification  of  Particulars  of  insufficiency  of  evidence 
is  unnecessary  when  there  is  no  evidence  at  all  to  support  the  finding, 
p.  184. 

Cited  in  Estate  of  Behrens,  130  Cal.  419,  but  held  inapplicable  where 
even  slight  evidence  appeared. 

Miscellaneous. — Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  595, 
cited  as  instance  where  corporation's  title  to  water  by  appropriation 
had  been  recognized. 

117  Cal.   186-194.     PEOPLE  ▼.  LEWIS.     59  Am.  St.  Rep.  167.     S.  C, 
124  Cal.  552. 

Homicide — Self-defense. — Party  assaulted  and  without  fault  need  not 
flee  but  may  stand  and  defend  himself,  p.  190. 

Cited  in  People  v.  Newcomer,  118  Cal.  272,  273,  holding  erroneous  an 
instruction  as  modified;  People  v.  Flannelly,  128  Cal.  90,  noted  under 
People  v.  Hecker,  109  Cal.  451;  notes  to  People  v.  Kennedy,  70  Am. 
St.  Rep.  569,  and  State  v.  Matthews,  71  Am.  St.  Rep.  601. 

117  Cal.  195-203.    COUNTY  OF  TULARE  v.  COUNTY  OF  KINGS. 

County  Division. — Old'  County  cannot  recover  from  new  any  part  of 
existing  indebtedness  when  no  legislative  apportionment  made,  p.  197. 

Cited  in  Colusa  Co.  v.  Glenn  Co.,  117  Cal.  438,  on  point  that  all  as- 
sets belong  to  old  county  when  not  apportioned;  Kings  Co.  v.  Tulare 
Co..  119  Cal.  518,  holding  old  county  entitled  to  custody  of  swamp 
land  fund;  Colusa  Co.  v.  Glenn  Co.,  124  Cal.  502,  noted  under  Los  An- 
geles Co.  V.  Orange  Co.,  97  Cal.  329;  Riverside  Co.  v.  San  Bernardino  Co., 
134  Cal.  521,  522,  citing  main  case  also  on  point  that  determination  of 
rights  as  between  the  counties  is  not  a  judicial  function. 

117  Cal.  204-212.     BRADFORD  INV.  CO.  ▼.  JOOST. 

Statute  of  Frauds. — ^Agreement  pleaded  in  answer  will  be  presumed 
to  be  in  writing,  p.  207. 

See  note  to  Jordan  v.  Furnace  Co.,  78  Am.  St.  Rep.  648;  Meetz  v. 
Mohr,  141  Cal.  672,  where  answer  in  suit  to  restrain  sale  alleges  demand 
and  that  defendants  have  performed  all  conditions  precedent  and  re- 
quirements of  trust  deed,  it  is  not  objectionable  on  ground  that  de- 
mand not  alleged  to  be  in  writing. 
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Parol  Evidence  is  Inadmissible  to  Vary  Written  Agreement  by  proof 
-of  oral  agreement,  p.  210. 

Approved  in  Armington  v.  Steele,  27  Mont.  20,  testimony  by  lessees 
that  they  would  not  have  signed  lease  but  for  understanding  that 
time  would  be  extended  is  inadmissible  to  show  contemporaneous  oral 
agreement  to  extend;  dissenting  opinion  in  Ames  v.  Southern  Pac.  Co., 
141  Cal.  734,  in  action  for  damages  for  being  put  off  special  night  train 
parol  evidence  is  admissible  to  prove  rule  that  ticket  was  not  good 
unless  berth  procured  and  notice  thereof  to  plaintiff. 

117  Cal.  212  214.    SANTA  CRUZ  ETC.  CO.  v.  LYONS.    69  Am.  St.  Rep. 
174. 

Mechanics'  Liens. — ^Wife  as  owner  of  property  is  not  bound  by  acts 
of  husband  unless  actual  agency  or  estoppel  is  shown,  p.  213. 

Cited  in  S.  C,  133  Cal.  115,  116,  but  holding  wife  bound  under  facts 
stated,  under  amendment  of  section  1191,  Code  of  Civil  Procedure; 
notes  to  Morrison  v.  Clark,  77  Am.  St.  Rep.  927,  and  Bastnip  v.  Pren- 
dergast,  70  Am.  St.  Rep.  135;  case  is  also  cited  in  Bryan  v.  Abbott,  131 
Cal.  224,  as  to  sufficiency  of  notice,  not  involved  in  main  case. 

117   Cal.   215-218.     MEHERIN  y.   SAN  FRANCISCO   PRODUCE   EX- 
CHANGE. 

Mutual  Benefit  Society. — ^Demand  when  necessary  for  reinstatement 
of  expelled  member  must  be  made  within  reasonable  time,  or  laches 
will  defeat  action,  p.  217. 

Cited  in  Dennis  v.  Bint,  122  Cal.  46,  holding  action  to  vacate  void  ad-, 
ministrator's  sale  barred;  Harrigan  v.  Home  etc.  Co..  128  Cal.  548,  noted 
under  Bills  v.  Silver  King  Min.  Co.,  106  Cal.  9,  and  County  v.  Gage,  139 
Utl.  409,  noted  under  Bates  v.  Gregory,  89  Cal.  387.  Dissenting  opinion 
in  Cook  V.  Ceas,  147  Cal.  622,  majority  holding  in  action  by  ward  on 
guardian's  bond,  defense  of  laches  based  on  previous  delay  of  ward 
in  procuring  settlement  of  guardian's  accounts,  which  is  short  of  period 
of  limitations  applicable  thereto,  is  not  good.  See  note  59  Am.  St.  Rep. 
202,  205. 

117  Cal.  219-222.    BROOKS  ▼.  FORINGTON. 

Costs  do  not  include  attorney's  fees,  p.  221. 

Cited  in  Hays  v.  Windsor,  130  Cal.  236,  disallowing  such  fees  to  plain- 
tiff in  replevin  suit  as  part  of  damages;  McNamara  v.  Oakland  etc. 
Assn..  131  Cal.  347,  on  point  that  counsel  fees  on  foreclosure  are  inci- 
dent to  the  cause  of  action. 

Relief  on  Default  Judgment  cannot  exceed  that  specifically  demand* 
^  p.  221. 
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Approved  in  Foley  v.  Foley,  120  Cal.  43;  66  Am.  St.  Rep.  165,  holding 
erroneous  an  order  directing  transfer  to  receiver  in  divorce  suit;  Gar- 
retson  Inv.  Co.  v.  Amdt,  144  Cal.  67,  where  there  is  no  basis  in  alle- 
gations or  prayer  of  complaint  for  adjudication  against  right  of  de- 
fendant to  receive  rents,  and  defendant  defaulted,  order  directing  re- 
ceiver to  apply  rents  in  his  hands  to  payment  of  mortgage  is  erro- 
neous. 

117  Cal.  223-226.    McCAUGHEY  ▼.  SCHUETTE;  59  Am.  St.  Rep.  176. 

Ejectment.— -Complaint  should  allege  ultimate  and  not  probative 
facts,  p.  224. 

See  note  to  Snyder  v.  Wheeler  etc.  Co.,  64  Am.  St.  Rep.  932,  on 
pleading  of  negligence. 

117  Cal.  228.     McHUGH  v.  ADEINS. 

Appeal  Perfected  Prior  to  Entry  of  Judgment  Is  premature  and  wilt 
be  dismissed,  p.  228. 

Approved  in  Estate  of  More,  143  Cal.  500,  dismissing  appeal  from 
decree  of  distribution,  notice  of  which  was  served  before  final  entry 
of  decree  of  record  in  minutes. 

117  Cal.  229.     PEOPLE  ▼.  TUCKER. 

Criminal  Law. — Intoxication  of  Juror. — Trial  court  may  in  its  dis- 
cretion order  evidence  as  to  the  facts  to  be  set  forth  in  affidavits,  p. 
230. 

Cited  in  People  v.  Sullivan,  129  Cal.  562,  663,  but  doubted,  but  hold- 
ing appellant  not  prejudiced  by  exclusion  of  oral  testimony  under 
facts  stated. 

117  Cal.  237-243.    CALIFORNIA  TITLE  ETC.  CO.  ▼.  CONSOLIDATED 
PIEDMONT  CABLE  CO. 

Mortgage  Foreclosure. — ^Receiver  can  take  possession  of  mortgaged 
property  only,  p.  240. 

Cited  in  Bishop  v.  McKillican,  124  Cal.  326,  71  Am.  8t.  Rep.  72, 
noted  under  Tibbets  v.  Cohn,  116  Cal.  365. 

117  Cal.  244-252.     PEOPLE  ▼.  BALDWIN. 

Witness — Children. — Admission  of  evidence  of  is  within  discretion  of 
court,  p.  250. 

Cited  in  People  ▼.  Swist,  136  Cal.  523,  noted  under  People  v.  Bemal, 
10  Cal.  66;  State  v.  Blythe,  20  Utah,  380,  noted  under  People  v.  Craig^ 
111  Cal.  460. 

Where,  in  rape,  no  question  made  at  trial  of  fact  that  prosecuting 
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witness  was  under  age  of  ten  years,  it  was  not  error  for  judge  to  as- 
sume fact  in  his  instructions,  p.  251. 

Approved  in  People  v.  Jailles,  146  Cal.  305,  omission  of  fact  that  it 
was  necessary  that  prosecutrix  was  not  wife  of  defendant  is  not  pre- 
juaicial  where  in  prior  instruction  rape  had  been  correctly  defined. 

Rape. — ^Evidence  of  fact  of  complaint  is  admissible,  p.  251. 

Cited  in  People  v.  Wilmot,  139  Cal.  106,  noted  under  People  v.  Mayes, 
06  Cal.  597,  citing  main  case  also  at  page  107,  on  point  that  defendant 
in  this  class  of  cases  should  be  ''given  the  full  measure  of  every  legal 
right." 

Rape. — Evidence  of  physician  is  admissible  that  defendant  could  not 
have  committed  the  crime,  p.  248. 
Denied  in  State  v.  Peterson,  110  Iowa,  651,  rejecting  such  evidence. 

117  Cal.  252-254.     SUMMERTON  v.  HANSON. 

Mechanic's  Lien. — Contractor's  Bond  is  enforceable,  though  contract 
is  void  for  want  of  filing,  p.  253. 

Cited  in  People's  Lumber  Co.  v.  Gillard,  136  Cal.  58,  noted  under 
Kiessig  v.  Allspaugh.   99  Cal.  452. 

117  Cal.  254-256.     FRANK  v.  PENNIE..   S.  C.  see  ESTATE  OF  SPA- 
NIER,  120  Cal.  701. 

117  Cal.  262-281.     ESTATE  OF  WILSON. 

Wills. — ^Undue  Influence  held  not  supported  by  evidence,  p.  269. 

Cited  in  Estate  of  Tibbetts,  137  Cal.  124,  but  holding  probate  prop- 
erly denied  under  facts  stated;  Estate  of  Donovan,  140  Cal.  394,  uphold- 
ing will  made  by  lawyer  in  favor  of  wife  where  it  remained  in  his  pos- 
session for  three  years;  Estate  of  Morey,  147  Cal.  506,  upholding  will 
drawn  by  beneficiary  who  had  long  been  attorney  for  testator,  who 
was  then  old,  feeble  and  ill. 

Law  Presumes  Every  Person  Possesses  Sound  and  disposing  mind,  p. 
»70. 

Approved  in  Estate  of  La  tour,  140  Cal.  419,  burden  of  proof  is  on 
contestant  to  prove  negative  allegation  of  nonexecution  of  will. 

Evidence  of  condition  of  testator's  mind  both  before  and  after  making 
will  is  admissible  only  to  show  condition  of  mind  at  date  of  execution 
of  will,  p.  276. 

Approved  in  Estate  of  Dale,  147  Cal.  190,  following  rule. 

117  Cal.  281-288.    IN  RE  WILMERDING. 
Collateral  Inheritance  Tax  is  constitutional,  p.  284. 
Cited  in  Estate  of  Stanford,  126  Cal.   115,  121,  but  holding  second 
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-section  of  act  of  1897  unconstitutional.  To  same  effect  in  Magonn  ▼. 
Bank,  170  U.  S.  288,  sustaining  Illinois  act  in  several  particulars; 
Knowlton  v.  Moore,  178  U.  S.  55,  quoting  Magoun  v.  Illinois  etc.  Bank, 
170  U.  S.  288;  Estate  of  Campbell,  143  Cal.  628,  upholding  amendment 
of  189i)  to  collateral  inheritance  tax  law;  Dixon  v.  Ricketts,  26  Utah, 
225,  upholding  tax  act  of  1901;  State  v.  Clark,  30  Wash.  446,  upholding 
inheritance  tax  act  of  1901. 

Succession. — Legislature  has  control  of  right  of  inheritance  and  of 
distribution   and   management  of  estate,  p.   284. 

Cited  in  Estate  of  Porter,  129  Cal.  88,  79  Am.  St.  Rep.  89,  holding 
^section  1536,  Code  of  Civil  Procedure,  as  to  probate  sales,  valid. 

117  Cal.  288-297.     IN  RE  KAUFMAN.    59  Am.  St.  Rep.  179. 

Wills. — Undue  Influence  must  have  operated  at  time  of  making  will, 
and  have  related  to  will  itself,  p.  295. 

Cited  in  Estate  of  Black,  132  Cal.  394,  noted  under  Estate  of  Car- 
penter, 94  Cal.  406;  Penn  etc.  Co.  v.  Trust  Co.,  83  Fed.  Rep.  896,  hold- 
ing no  undue  influence  shown  by  facts  stated. 

Same. — Declarations  of  testator  after  execution  of  will  are  inadmis- 
sible, p.  296. 

Cited  in  Estate  of  Gregory,  133  Cal.  135,  noted  under  In  re  Calkins, 
112  Cal.  296. 

It  is  no  Ground  for  Avoiding  Will  that  it  is  unjust  or  capricious,  if 
testator  had  testamentary  capacity,  p.  295. 

Approved  in  Holman's  Will.  42  Or.  357,  following  rule;  Estate  of 
Donovan,  140  Cal.  394,  upholding  lawyer's  will  in  favor  of  wife  where 
he  kept  it  in  his  possession  three  years. 

117  Cal.  298-304,    PRESCOTT  v.  EDWARDS.    59  Am.  St.  Rep.  186. 

Dedication  is  not  shown  alone  by  sales  by  reference  to  map,  p.  301. 

Cited  in  City  of  Los  Angeles  v.  Kysor,  125  Cal.  466,  holding  no  dedica- 
tion of  park  established  under  facts  stated;  Sacramento  v.  Clunic,  120 
Cal.  32,  holding  dedication  not  shown  as  between  owner  and  city. 

117  Cal.  305.     HICKS  v.  DREW. 

Trespass  will  not  Lie  for  damages  caused  by  overflow  of  water,  p. 
308. 

Cited  in  Cushing  v.  Pires,  124  Cal.  665,  as  holding  that  owner  cannot 
divert  storm  or  surface  water  from  his  land  onto  another's;  Daneri  ▼. 
Railway  Co.,  122  Cal.  509,  ruling  similarly  as  to  damages  caused  by  de- 
flection of  river,  consequent  upon  building  of  levee,  and  holding  two- 
year  bar  applicable. 


4843  Notes  on  California  Reports.  117  Cal.  315-332 

117   Cal.   315-317.     ORCUTT   ▼.   GOULD. 

Beneficiary  must  Present  Probate  Claim  when  truat  funds  are  in- 
distinguishably  commingled  with  trustee's  own  funds,  p.  316. 

Cited  in  Byrne  v.  McGrath,  130  Cal.  320,  holding  presentation  of 
claim  unnecessary  under  facts  stated.  Distinguished  in  Estate  of 
Dutard,  147  Cal.  257,  where  appellant's  claim  based  solely  on  theory  that 
specified  property  of  decedent  was  not  his  own,  but  was  in  fact  trust 
property  to  which  they  were  entitled  as  beneficiaries,  without  intima- 
tion that  trust  property  had  been  so  mingled  with  estate  that  it  could 
not  be  identified,  fact  that  claims  presented  asked  for  specified  property 
or  its  value,  does  not  make  claimants  general  creditors  of  estate. 

117  Cal.  318  324.    WITTER  v.  BACHMAN. 

Street  Assessment  is  void  when  superintendent  does  not  sign  record 
of  return,  p.  322. 

Cited  in  Greenwood  v.  Chandon,  130  Cal.  469,  noted  under  Himmel- 
tnan  v.  Danos,  35  Cal.  441. 

Same. — Prima  Facie  Case  is  established  by  introduction  of  documents 
-specified  in  statute,  p.  323. 

Cited  in  Reid  v.  Clay,  134  Cal.  210,  noted  under  Jennings  v.  Le  Roy, 
•63  Cal.  397;  Blanchard  v.  Ladd,  136  Cal.  213.  noted  under  Fanning  v. 
Bohme,  76  Cal.  151. 

Amendment  of  Complaint  in  matter  of  substance  opens  prior  default, 
p.  319. 

Cited  in  Tappendorff  v.  Moranda,  134  Cal.  422,  and  San  Diego  Sav. 
Bank  v.  Goodaell,  137  Cal.  425,  noted  under  Thompson  v.  Johnson,  60 
Cal.  292;  Kstate  of  Cook,  137  Cal.  188,  discussing  amendment  of  de- 
fective petition  for  probate  sale  at  hearing. 

117  Cal.  324-328.    FRACE  v.  BROWN. 

Appeal.— Order  denying  new  trial,  asked  for  insufficiency  of  evidence 
will  be  reversed  only  for  abuse  of  discretion,  p.  328. 

Cited  in  Blood  v.  La  Serena  etc.  Co.,  134  Cal.  365,  applying  rule  where 
judge  making  the  order  was  not  the  trial  judge. 

117  Cal.  329  332.     WELLS  ▼.  KREYENHAGEN. 

Appeal  from  Judgment  does  not  lie  until  judgment  entered,  p.  331. 

Approved  in  Estate  of  More,  143  Cal.  500.  dismissing  appeal  from  de- 
cree of  distribution,  notice  of  which  was  served  prior  to  final  entry  of 
decree  of  record  in  minutes. 

Prior  Appropriator  has  better  right  to  water,  although  subsequent  one 
first  used  it  through  breaking  of  former's  ditch,  p.  331. 
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See  note  to  Nevada  etc.  Co.  t.  Bennett,  60  Am.  St.  Rep.  800,  on  gen- 
eral subject. 

117  Cal.  332-348.    ILLINOIS  STC.  BANK  Y.  PACIFIC  RY.  CO. 

Corporation.— President's  Acts  without  authority  are  ratified  by  ac- 
quiescence, p.  346. 

Cit«d  in  Bowman  v.  Foster  etc.  Co.,  94  Fed.  597,  as  to  retention  of 
proceeds  of  loan;  G.  V.  B.  etc.  Co.  v.  Bank,  95  Fed.  30,  as  to  similar  re- 
tention in  case  of  note  and  mortgage;  Curtin  v.  Salmon  River  etc.  Co., 
141  Cal.  312,  where  transaction  of  note  and  mortgage  was  fully  entered 
on  corporation's  books,  and  it  retained  benefits  of  loan,  it  is  estopped  to 
dispute  enforcement  of  note  against  it ;  to  same  effect  in  First  Nat.  Bank 
V.  Mining  Co.,  89  Fed.  Rep.  446,  as  to  borrowing  of  money  and  securing 
debt  by  mortgage. 

117  Cal.  348.     HBYDENFELDT  ▼.  SXTPERIOR  COURT. 

Appeal — ^Restitution  on  Reversal. — Probate  court  may  order  distribu- 
tees  to  return  to  executors  their  distributive  shares  on  reversal  of  de- 
cree of  distribution,  p.  350. 

Cited  in  Costa  v.  Superior  Court,  137  Cal.  81,  noted  under  Stevenson 
V.  Superior  Court,  62  Cal.  60. 

117  Cal.  352-355.     IN  RE  LIGGET.     59  Am.  St.  Rep.   190. 

Where  at  Time  of  Filing  Declaration  of  Homestead,  property  con- 
sists of  two  houses,  one  of  which  is  leased,  that  one  with  its  adja- 
cent land  does  not  become  impressed  with  homestead  character,  p.  353. 

Distinguished  in  Estate  of  Levy,  141  Cal.  651,  entire  building  con- 
sisting of  three  fiats,  upper  one  of  which  was  used  as  dwelling  by  de- 
cedent and  family,  may  be  set  apart  as  probate  homestead. 

117  Cal.  356-360.    BARBER  ▼.  MULFORD. 

AppeaL — Order  striking  out  parts  of  complaint  is  not  reviewable  on 
appeal  from  the  judgment,  p.  369. 

Cited  in  Hawley  v.  Kocker,  123  Cal.  79,  noted  under  Morris  v.  Angle. 
42  Cal.  240. 

Mandamus  will  Lie  to  compel  school  superintendent  to  draw  warrant 
for  claim  regularly  audited  by  board  of  education,  p.  358. 

Cited  in  Robertson  v.  Trustees,  136  Cal.  405,  noted  under  Raisch  v. 
Board,  81  Cal.  542. 

In  Mandamus  no  Interest  is  allowed,  p.  360. 

Approved  in  Howe  v.  Southrey,  144  CaL  769,  applying  rule  on  man- 
damus against  school  district. 
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117  Cal.  361.    MINTZEN  v.  SCHILLING. 

General  Laws. — Statute  may  provide  for  disincorporation  of  cities 
of  one  class  only,  p.  362. 

Citfd  in  Fragley  y.  Phelan,  126  Cal.  390,  sustaining  charter  election 
act  of  1897. 

117  Gal.  370-377.    ROBINSON  ▼.  TEMPLAR  LODGE.    59  Am.  St.  Rep. 
193. 

Mutual  Benefit  Societies. — Members  cannot  appeal  to  courts  for  relief 
as  to  benefits  without  exhausting  remedies  afforded  by  the  order,  p. 
375. 

Cited  in  Grimbley  v.  Harrold,  125  Cal.  30,  73  Am.  St.  Rep.  24,  but 
holding  regulations  not  binding  on  stranger  to  order  asserting  rights 
under  beneficiary  certificate;  Berlin  v.  Eureka  Lodge,  132  Cal.  296,  but 
liolding  inoperative  an  order  of  that  tribunal  discussing  appeal  proceed- 
ings on  death  of  the  member;  Cotter  v.  A.  O.  U.  W.,  23  Mont.  90.  91, 
as  to  claim  for  sick  benefits;  Pool  v.  Brotherhood  of  Railroad  Train- 
men, 143  Cal.  663,  granting  nonsuit  where  beneficiary  board  to  which 
claim  had  been  referred  to  under  rules  of  order  had  rejected  claim; 
Schou  V.  Sotoyome  Tribe,  140  Cal.  257,  where  sick  benefits  were  sought 
on  behalf  of  insane  member  by  wife,  as  his  guardian,  and  order  violat- 
ed its  own  laws  as  to  notice  to  produce  testimony  in  behalf  of  husband 
before  adverse  decision,  court  has  jurisdiction  over  controversy. 

Same. — ^Benefits  are  dues  and  not  charities,  p.  375. 
Cited  in  National  Council  v.  Phillips,  63  Kan.  806,  807,  holding  such 
society  not  a  beneficial  association  within  tax  exemption  statute. 

117  Cal.  377-381.    SPRECKELS  v.  HAWAIIAN  ETC.  CO. 

Injunction  can  be  Granted  only  in  cases  specified  in  the  statute,  p. 
379. 

Cited  in  Wright  v.  Superior  Court,  139  Cal.  474,  475  (bnt  see  dissent- 
ing opinion,  page  478),  denying  right  to  enjoin  further  prosecution  of 
prior  suit  between  same  parties  in  another  court. 

117  Cal.  382-401.    IN  RE  CENTRAL  IRRIGATION  DISTRICT. 

Irrigation  Districts. — ^Regularity  is  attackable  only  by  proceedings 
under  act  supplementing  Wright  act,  p.  387. 

To  same  effect  in  Miller  v.  District,  85  Fed.  Rep.  701,  holding  state 
decisions  binding  on  federal  courts  in  this  regard. 

Irrigation  Districts,— Notice  must  be  published  according  to  statute, 
and  knowledge  of  proceeding  is  not  sufficient  to  warrant  judgment,  p. 

zn. 
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Cited  in  Waller  v.  Weston,  125  Cal.  203,  applying  rule  to  service  of 
summons  in  civil  action.  Distinguished  in  Tulare  Irr.  Dist.  v.  Shep- 
ard,  185  U.  S.  10,  16,  irrigation  district  sued  on  its  bonds  cannot  deny 
validity  of  its  organization. 

Same. — Decision  of  Supreme  Court  is  res  adjudicata  only  as  to  pointr 
raised,  p.  388. 

Cited  in  Nickey  v.  Steams  etc.  Co.,  126  Cal.  153,  applying  rule  to  de- 
cision as  to  constitutionality  of  statute,  when  new  objections  were- 
raised  in  second  case. 

Same. — Statute  is  constitutional,  p.  389. 

Cited  in  Lewis  Co.  v.  Gordon,  20  Wash.  90,  as  to  drainage  statute; 
Herring  v.  Modesto  Irr.  Dist.,  95  Fed.  716,  also  holding  regularity  of 
proceedings  not  attackable  collaterally;  People  v.  Brown  Valley  Irr. 
Dist.,  119  Fed.  538,  validity  of  Wright  irrigation  act  of  California  raises 
no  federal  question. 

Notice,  in  Sense  of  Statute,  does  not  mean  knowledge,  p.  391. 

Approved  in  Estate  of  Pendergast,  143  Cal.  138,  where  upon  appeaF 
by  state  from  order  of  distribution  notice  of  appeal  was  addressed  only 
to  heirs  who  had  petitioned  for  decree,  appeal  will  be  dismissed  as  to 
other  heirs  to  whom  notice  was  not  addressed;  J^Iacgowan  v.  Jones,  142" 
Cal.  595,  creditor  who  was  in  state  at  time  of  first  two  publications  of 
notice  to  creditors,  after  which  he  left  state  and  returned  more  tha» 
one  month  prior  to  expiration  of  time  for  presentation  of  claims, 
and  then  received  actual  notice  that  administrator  had  duly  published 
notice  to  creditors,  is  not  within  remedial  provisions  of  Code  of  Civif 
Procedure,  section  1493. 

Miscellaneous.— Rothchild  v.  Koliinger,  32  Wash.  310,  under  Bal- 
linger's  Code,  section  4166,  providing  for  organization  of  irrigation  dis- 
trict, petition  by  forty-two  freeholders  constituting  more  than  a  ma- 
jority, is  sufficient. 

117  Cal.  401-407.    KING  ▼.  LAMB. 

Proceedings  under  resolution  of  intention  to  improve  streets,  pp-. 
402  406. 

Approved  in  Brown  v.  Drain,  112  Fed.  591,  upholding  sufficiency  of 
j)roceeding8  for  improvement  of  street. 

117  Cal.  407.    HUELLBIANTEL  v.  HUELLMANTEL.    S.  C,   124  CaL 

584. 

117  Cal.  412-416.    BANK  OF  WOODLAND  v.  DUNCAN. 

Chattel  Mortgage  may  stipulate  that  mortgagee  take  posg'sssion  on 
default,  p.  416. 
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Cited  in  Flinn  v.  Ferry,  127  Cal.  652,  sustaining  replevin  suit  by 
mortgagee  or  his  assignee  on  such  default. 

Plaintiff  in  Replevin  Need  not  be  Absolute  Owner. — Right  to  im- 
mediate possession  is  sufficient,  p.  416. 

Distinguished  in  Dodge  v.  C«rter,  140  Cal.  666.  question  of  vatidity^ 
of  stipulation  for  forfeiture  of  payments  made  under  contract  for  sale 
and  possession  of  trays  is  immaterial  as  respects  provision  of  contract 
giving  right  of  possession  to  vendor  in  case  of  default  in  payment. 

117  Cal.  417  425.    DONNELLY  v.  SAN  FRANCISCO  BRIDGE  CO. 

Master  is  not  Liable  for  acts  of  superintendent  not  acting  as  vice- 
principal  but  as  a  fellow- servant,  p.  423. 

Cited  in  Donovan  v.  Ferris,  128  Cal.  54,  56,  79  Am.  St.  Rep.  29,  31, 
noted  under  McLean  v.  Blue  Point  etc.  Co.,  51  Cal.  256;  Morgridge  v- 
Telephone  Co.,  20  R.  I.  387,  78  Am.  St  Rep.  880,  holding  superintendent 
such  fellow-servant  in  the  matter  of  erecting  telegraph  pole;  note  to 
Mast  y.  Kern,  75  Am.  St.  Rep.  591,  597,  598,  604;  Skelton  v.  Pac.  Lum- 
ber Co.,  140  Cal.  612.  master  is  liable  for  death  of  servant  caused  by 
bretiking  of  machinery  due  to  running  at  excessive  speed  where  engineer 
was  under  direct  orders  of  superintendent;  Luman  v.  (lolden  etc.  Miu. 
Co.,  140  Cal.  709,  declarations  of  brakeman  who  operated  machinery 
and  of  mining  superintendent,  not  part  of  res  gestae,  made  after  acci- 
dent, as  to  cause,  are  inadmissible  against  defendant  corporation. 
Scott  v.  Chicago  etc.  Ry.  Co.,  113  Iowa,  385. 

Master  is  Liable  for  failure  of  performance  of  duty  enjoined  on  him 
by  law,  although  delegated  to  employee,  p.  423. 

To  same  effect  in  Clowdis  v.  Fresno  etc.  Co.,  118  Cal.  321,  62  Am.  St. 
Rep.  241,  holding  master  liable  for  injuries  inflicted  by  his  vicious  bull 
carele^tsly  driven  by  servants  on  highway. 

117  Cal.  425-434.    WASSERMAN  v.  SLOSS.    59  Am.  St.  Rep.  209. 

One  Who  Deposits  Property  with  Another  to  be  used  in  furtherance 
of  illegal  design  is  entitled  to  return  of  property  so  long  as  such  design 
remains  unexecuted,  p.  429. 

Approved  in  De  Leonis  v.  Walsh,  140  Cal.  183.  finding  outside  issues 
and  contrary  to  admissions  in  answer  that  deed  was  mortgage,  to 
effect  that  it  was  also  executed  to  enable  plaintiff  to  take  up  govern- 
ment land  by  representing  she  was  not  owner  of  land  included  in  deed, 
in  absence  of  evidence  of  application  for  government  land,  does  not 
show  such  illegality  as  makes  it  duty  of  court  to  dismiss  sua  sponte 
and  allow  defendant  to  retain  plaintifTs  land  as  his  own. 

117  Cal.  434-440.    COLUSA  COUNTY  v.  GLENN  COUNTY.    S.  C,  124 
Cal.  500,  502. 
Statutes. — State  is  not  included  in  unless  specifically  mentioned,  p.. 
438. 
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Cited  in  Reclamation  Dist.  v.  Sacramento  County,  134  Cal.  480,  noted 
under  Mayrhofer  v.  Board,  89  Cal.  110. 

Miscellaneoiis. — San  Francisco  Sav.  Union  v.  Reclamation  Dist.,  144 
Cal.  643,  amendment  of  1899  to  Political  Code,  section  3453,  does  not 
authorize  suit  against  reclamation  district  upon  claims  theretofore 
barred  by  limitations. 

117  Cal-  441-448.    FHITSCH  v.  STAMPFLI. 

Appeal. — ^Bill  of  Exceptions  will  not  be  considered  unless  engrossed, 
p.  442. 

Cited  in  Vierra  v.  Pontes,  135  Cal.  128,  holding  amendments  Im- 
properly incorporated,  and  certificate  insufficient. 

117  Cal.  443.    MORTON  v.  MORTON. 

Divorce. — Condonation  is  not  shown  by  cohabitation  alone,  p.  446. 

Cited  in  Hunter  v.  Hunter,  132  Cal.  476,  hoIdin(;  condonation  not 
shown,  under  facts  stated. 

117  Cal.  451-465.    KALUBER  ▼.  HI6GINS. 

Public  Lands — Patent. — Decision  of  land  department  is  conclusive  aa 
to  character  of  lands  affected,  p.  458. 

Cited  in  Standard  Q.  Co.  v.  Habishaw,  132  Cal.  119,  noted  under 
Gale  V.  Best,  78  Cal.  235. 

Same. — Decision  is  not  conclusive  as  to  patent  void  on  its  face,  or 
issued  without  authority  of  law,  or  as  to  land  not  subject  to  patent, 
p.  458. 

Cited  in  Fredericks  v.  Zumwalt,  134  Cal.  48,  noted  under  People  v. 
Stratton,  25  Cal.  242. 

State  Lands. — ^^Town"  defined,  within  provisions  as  to  exclusion  from 
sale  of  lands  within  certain  distance  from  towns,  p.  463. 

To  same  effect  in  Siskiyou  etc.  Co.  v.  Rostel,  121  Cal.  513,  on  point 
that  allegation  that  place  was  a  ''town"  raises  presumption  that  there 
are  other  owners  and  inhabitants  beside  plaintiff. 

117  Cal.  465-472.    BROOKS  v.  TULARE  CO. 

Purchaser  at  Delinquent  Tax  Sale  of  Land  which  was  not  subject  to 
taxation  cannot  recover  money  so  paid,  pp.  466-468. 

Approved  in  Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  6W,  in  action 
based  on  Political  Code,  section  3804,  to  recover  taxes  illegally  assessed 
and  paid,  payment  under  protest  need  not  be  averred. 

117  Cal.  473-477.     HEFPNER  ▼.  HERRON. 

Adjudication  of  Insolyency  does  not  affect  execution  levy  and  lien, 
p.  477. 
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To  same  effect  in  Elliott  y.  Warfield,  122  GaL  635,  aithougli  levy 
made  within  one  month  prior  to  adjudication. 

117  Cal.  481-484.    HIBERNIA  SAV.  £TC.  CO.  T.  THORNTON.    &.  0^ 
127  Cal.  675. 

Pleading. — Complaint  must  allege  matters  of  substance  directly,  and 
recital  in  instrument  contained  therein  is  insufficient,  p.  483. 

Cited  in  Estate  of  Cook,  137  Cal.  101,  applying  rule  to  reference  to 
inventory  in  petition  for  probate  sale  of  realty. 

117   Cal.  484-496.    HARRIS  ▼.  EBLL066. 

Mining  Claim — ^Ejectment. — Complaint  for  may  allege  ownership  in 
general  terms,  p.  488. 

Cited  in  Contreras  t.  Merck,  131  Cal.  214,  sustaining  such  allegations 
in  complaint  and  answer. 

Burden  of  ProYing  Forfeiture  of  Mining  Claim  is  on  party  attacking 
rights  of  prior  locator,  p.  489. 
Approved  in  Callahan  v.  James,  141  Cal.  294,  following  rule. 

117  Cal.  497-504.    PEOPLE  v.  CUMMINGS.    S.  C,  123  Cal.  271. 

False  Pretenses. — ^Verdict  must  contain  all  elements  of  crime,  either 
directly  or  by  reference  to  indictment,  p.  499. 

Cited  in  People  v.  Tilley,  135  Cal.  65,  holding  verdict  for  receiving 
stolen  property  insufficient  as  to  elements  of  knowledge  and  intent. 

117  Cal.  605-508.    ESTATE  OF  SMITR    S.  C.  122  Cal.  465. 

In  Case  of  Insolvent  Estate  of  Deceased  Person  valid  order  for  pay- 
ment of  particular  claim  cannot  be  made  except  upon  settlement  of 
account,  after  proper  notice,  p.  507. 

Distinguished  in  Estate  of  McDougald,  143  Cal.  482,  notice  need  only 
be  given  of  the  settlement  of  account,  and  not  of  order  for  payment 
of  claims. 

117  Cal.  516-520.    ROLLINS  ▼.  WOODMAN. 

Taxation. — ^Delinquent  List  need  give  only  condensed  description  of 
the  property,  p.  518. 

Cited  in  Davis  v.  Pacific  Imp.  Co.,  137  Cal.  250,  holding  description 
fiufficient. 

Tax  Sale  is  Valid,  although  all  property  sold,  where  recitals  in  deed 
ahow  this  to  have  been  least  quantity  salable,  p.  619. 

To  same  effect  in  Hayes  v.  Ducasse,  119  Cal.  684,  sustaining  deed  of 
entire  property  although  not  containing  such  recitals. 
Notes  Cal.  Rep.— 304 
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117  Cal.  620.    MITCHELL  y.  WINNEK. 

Schools. — ^Normal  School  Graduate  is  entitled  to  grammar  school 
certificate  without  complying  with  additional  requirements  of  county 
board,  p.  622. 

Cited  in  Kemble  v.  McPhaill,  128  Oal.  448,  but  holding  section  1775, 
Political  Code,  permissive  and  not  mandatory. 

117  Oal.  634-538.    COCHRAN  y.  LOS  ANGELES  COUNTY. 

Whittier  State  SchooL— County  from  which  commitment  made  must 
pay  one-half  of  expense  of  support,  p.  537. 

Cited  in  Mitchell  y.  Colgan,  122  Cal.  299,  discussing  powers  of  trusteea 
of  that  school. 

117  Cal.  639  544.    GOULD  y.  EATON. 

Riparian  Owner's  Right  Does  not  Include  Propxietorship  in  corpus 
of  water  nor  right,  as  against  inferior  proprietor,  to  divert  water  to 
nonriparian  land,  p.  542. 

Approved  in  California  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  742,. 
743,  restraining  unlawful  diversion  of  water  at  suit  of  lessee  of 
riparian  owner;  Jones  v.  Conn.  39  Or.  45,  material  injury  necessary 
to  enjoin  use  of  water  for  beneficial  purpose. 

Miscellaneous. — Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  596,. 
697,  reciting  facts  of  litigation. 

117  Cal.  646-650.    ALLISON  y.  GOLDTREE. 

Trustee — ^Action  for  Accounting.— Necessary  parties  therein  discussed^ 
p.  547. 
See  note  to  Snelling  v.  American  etc.  Co.,  73  Am.  St.  Rep.  168. 

117  Cal.  551-555.    IN  RE  HEYDENFELDT. 

Executor  may  Appeal  from  order  requiring  him  to  redeem  estate 
property  from  foreclosure  sale,  p.  562. 

To  same  effect  in  In  re  Cannon's  Estate,  18  Wash.  106,  as  to  appeal 
from  order  for  family  allowance  to  widow. 

Executors  are  Parties  Aggrieved  by  order  requiring  them  to  redeem 
certain  land  from  foreclosure,  pp.  562,  553. 

Approved  in  Estate  of  Levy,  141  Cal.  647,  both  executors  and  devisees 
are  parties  aggrieved  by  order  setting  apart  homestead  for  widow 
pending  administration  and  until  its  final  distribution  and  may  appeal 
from  said  order. 
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117  Cal.  559-561.    PEOPLE  v.  WHELAN. 

Filing  of  Indictment  after  demurrer  to  information  sustained  and 
new  one  ordered  filed  cannot  be  attacked  by  plea  of  once  in  jeopardy, 
p.  560. 

Cited  in  People  ▼.  Prather,  134  Cal.  438,  sustaining  similar  procedure; 
People  V.  Ammerman,  118  Cal.  28,  as  to  similar  pleas  to  new  informa- 
tion filed  without  order  therefor. 

117  Cal.  561-568.    HOLBROOK  v.  BALOISE  INS.  CO. 

Fire  Insurance — Mortgage. — Clause  for  payment  of  loss  to  mortgagee 
does  not  make  him  the  party  insured,  p.  566. 

Cited  in  Reynolds  v.  London  etc.  Co.,  128  Cal.  19,  79  Am.  St.  Rep. 
19,  discussing  rights  of  respective  parties  on  loss;  dissenting  opinion 
in  Sharp  v.  Scottish  Union  etc.  Co.,  136  Cal.  547. 

117  Cal.  569^72.    TOMLINSON  v.  AYRES. 

Chattle  Mortgage  is  valid  between  parties,  though  not  covering  mort* 
gageable    articles,   p.    572. 

Cited  in  McLeod  v.  Barnum,  131  Cal.  607;  Perkins  v.  Brewery,  13t 
C^l.  498,  noted  under  Bank  of  Ukiah  v.  Moore,  106  Cal.  673. 

AppeaL — Findings  will  be  presumed  waived,  in  support  of  judgment- 
p.  570. 

Cited  in  Horwege  v.  Sage,  137  Cal.  341,  342,  on  point  that  nonwaiver 
must  aflftrmatively  appear  from  record;  Baker  v.  Baker,  139  Cal.  627» 
noted  under  Mulcahy  v.  Glazier,  51  Cal.  626. 

117  Cal.  573-576.    EX  PARTE  GIABIEBONINL 

Courts. — ^Jurisdiction  cannot  attach  when  court  is  not  legally  con- 
stituted, p.  575. 

To  same  effect  in  Crew  v.  Pratt,  119  Cal.  149,  defining  jurisdiction 
and  holding  decree  of  distribution  valid,  although  passing  on  validity  of 
trust  under  will. 

117  Cal.  577-583.    HIBERNIA  SAV.  &  LOAN  SOC.  ▼.  LEWIS. 

Where  Mortgagor  Appears  and  Answers  after  service  on  him  of  alias 
summons  improperly  issued,  court  acquires  jurisdiction  of  person,  p.  581. 

Approved  in  Hibemia  Sav.  etc.  Soc.  v.  Cochran,  141  Cal.  657,  volun- 
tary appearance  of  mortgagor  at  any  time  within  three  years  after 
commencement  of  action  gives  jurisdiction  of  his  person  and  is  equiva- 
lent to  personal  service  of  summons  and  complaint  within  that  period* 

117  Cal.  583-587.    PEOPLE  v.  GRIFFIN;  59  Am.  St.  Rep.  216. 
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117  Cal.  694-604.    LOS  4NGELES  ETC.  CO.  v.  THOMPSON. 

Mezican  Grants. — ^Board  of  Commissioners  had  jurisdiction  of  qaes> 
tion  of  power  of  governor  to  make,  p.  599. 

Cited  in  Harvey  v.  Barker,  126  Cal.  276,  discussing  grant  of  ex- 
mission  lands. 

Court  may  Direct  Verdict  where  from  evidence  court  would  be  bound 
to  set  aside  verdict  if  rendered  differently,  p.  601. 

Approved  in  Merrifeld  v.  Maryland  etc.  Co.,  143  Cal.  57,  in  action  for 
death  of  minor  employee  when  alleged  negligence  of  defendant  in 
ordering  deceased  to  work  in  unsafe  place  without  instruction  as  to 
danger  presented  question  of  fact,  it  was  error  to  give  instruction 
ignoring  defendant's  alleged  negligence;  Wilson  v.  Alcatraz  Asphalt 
Co.,  142  Cal.  189,  upholding  direction  of  verdict  in  action  for  price  of 
oil  furnished  under  contract. 

Patent  is  Conclusive  of  Title  to  lands  embraced  in  survey  described 
in  patent,  p.  601. 
Approved  in  Galbraith  v.  Shasta  Iron  Co.,  143  Cal.  99,  following  rule. 

In  Cases  of  Discrepancy  between  courses  and  distances  and  monu- 
ments, latter  control,  p.  602. 

Approved  in  Galbraith  v.  Shasta  Iron  Co.,  143  Cal.  96,  where  thera 
was  an  ambiguous  description  in  mine  patent,  and  there  is  sufficient 
description  by  ascertained  boimdaries  and  natural  objects  and  perma- 
nent monuments,  boundaries  and  monuments  control  courses  and  dis- 
tances; Estate  of  Gamier,.  147  Cal.  462,  where  contract  drawn  hj 
decedent  had  evident  error  in  omission  of  rear  boundary  line,  making 
description  impossible  parol  properly  admissible  to  show  lot  had  been 
fenced  and  improved  for  eighteen  years  prior  to  agreement  and  that 
petitioner  had  had  possession  since  agreement,  and  that  rear  line  had 
same  width  with  front  line. 

117  Cal.  604-617.    PEOPLE  ▼.  SUTTER  ST.  RY.  CO.    S.  C,  129  CaL 

546,  79  Am.  St.  Rep.  137. 

Code  Section. — Amendment  of  does  not  constitute  repeal  and  re- 
enactment  of  portion  retained,  p.  613. 

Cited  in  Santa  Cruz  etc  Co.  v.  Lyons,  133  CaL  116,  as  to  amend- 
ment of  section  1191,  Code  of  Civil  Procedure. 

Corporation — ^Usurpation  of  Franchise. — Quo  warranto  is  not  ezchi- 
sive  remedy  for  forfeiture,  p.  611. 

Cited  in  People  v.  Los  Angeles,  133  Cal.  341,  discussing  remedies  and 
respective  burden  of  proof.  Case  is  cited  in  People  v.  Oakland,  123 
Cal.  146,  as  instance  where  new  trial  was  granted  in  proceeding  under 
aection  803,  Code  of  Civil   Procedure. 
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117  Cal.  818-624.    DAVIS  v.  WHIDDEN. 

Statutory  Construction. — Statutes  are  presumed  published  in  order 
of  approval,  though  approved  the  same  day,  p.  623. 

Cited  in  Ex  parte  Pfirrman,  134  Cal.  149,  160,  but  held  not  involved. 

Courts  take  judicial  notice  of  public  and  private  oflScial  acta  of 
leii^slature,  p.  623. 

Approved  in  French  v.  Senate,  146  Cal.  608,  court  takes  judicial 
notice  of  proceedings  had  in  Senate  and  entered  on  its  journal,  by 
which  petitioners  expelled. 

117  Cal.  624-632.    PEOPLE  ▼.  WONG  CHXJEY. 

Trial. — ^Misconduct  is  not  ground  for  reversal  unless  appellant  was 
prejudiced,  p.  630. 

Cited  in  People  v.  Putnam,  129  Cal.  262,  noted  under  People  v. 
Ward,  106  Cal.  340. 

117  Cal.  633.    LIVINGSTON  ▼.  SUPERIOR  COURT. 

Maintenance. — ^Wife  may  be  compelled  to  support  husband  out  of  her 
means,  under  section  176,  CSvil  Code,  p.  634. 
See  note  to  In  re  Popejoy,  77  Am.  St.  Rep.  240. 

117  Cal.  640  647.    DE  GREATER  v.  SUPERIOR  COURT.    59  Am.  St. 
Rep.  220. 

Guardian  is  entitled  to  exclusive  possession  of  ward's  estate,  p.. 
643. 

Cited  in  Estate  of  Sarment,  123  Cal.  337,  noted  under  Estate  of 
Welch,  110  Cal.  605. 

117  Cal.  647-651.    PEOPLE  ▼.  KRAMER. 

Misconduct  of  District  Attorney  cannot  be  first  raised  on  appeal  when, 
not  excepted  to  at  trial,  p.  650. 
To  same  effect  in  People  v.  Brittan,  118  Cal.  412. 

117  Cal.  652-669.    PEOPLE  ▼.  EBANKS. 

Jury.— Separation  during  trial  is  within  discretion  of  court,  p.  657. 

To  same  effect  in  People  v.  Chaves,  122  Cal.  140,  also  holding  section; 
1121  Penal  Code  constitutional. 

Jury. — ^Elisor  may  be  appointed  when  sheriff  and  coroner  disqualified,. 
p.  657. 

To  same  effect  in  People  v.  Fellows,  122  Cal.  238,  but  holding  ap* 
pointment  erroneous  when  no  such  disqualification  shown. 
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Criminal  Law — Reasonable  Doubt. — ^Instructions  held  properly  re- 
fused, p.  067. 

Cited  in  People  t.  Sternberg,  127  Cal.  613,  ruling  simflarly  in  robbery 

case. 

Appeal— Cross-examination. — ^Error  as  to  evidence  is  not  reversible 
unless  prejudicial,  p.  664. 

Cited  in  Cook  ▼.  Los  Angeles  etc.  Co.,  134  Cal.  281,  so  ruling  in  action 
based  on  street -car  collision. 

Appeal. — Order  signing  death  warrant  is  appealable  if  made  after 
judgment,  p.  666. 

Overruled  in  People  v.  Flannelly,  128  Cal.  94,  although  warrant  was 
signed  in  defendant's  absence. 

When  Evidence  Tends  to  Establish  Offense  charged,  fact  that  it 
also  tends  to  show  attempt  to  commit  another  crime  does  not  render 
It  inadmissible,  p.  663. 

Approved  in  dissenting  opinion  in  People  v.  Walker,  142  Cal.  95, 
majority  holding  only  charge  made  was  of  specific  offense  of  embezzling 
particular  sum,  it  was  prejudicial  to  show  shortage  in  defendant's 
general  balance  in  which  sum  embezzled  was  not  included. 

Error  must  Affirmatively  Appear  and  will  not  be  presumed,  p.  605. 

Approved  in  People  v.  Allen,  144  Cal.  300,  applying  rule  in  rape  case; 
People  v.  Nogiri,  142  Cal.  697,  district  attorney  cannot  file  information 
for  greater  offense  than  specified  in.  commitment  by  magistrate,  though 
in  accordance   with   preliminary   complaint. 

117  Cal.  669.    MARCHANT  v.  HAYES. 

Mechanics'  Liens — Completion. — Contractor  cannot  recover  in  case  of 
abandonment,  p.  672. 

Cited  in  Bianchi  v.  Hughes,  124  Cal.  27,  holding  certain  omission  a 
substantial,  and  not  a  trivial  imperfection;  and  to  same  effect,  see 
Laidlaw  v.  Marye,  133  Cal.  177-179. 

117  Cal.  681-684.    PEOPLE  v.  ROBLES. 

Indictment. — ^Intent  must  be  averred  when  necessary  ingredient  of 
-the  crime,  p.  €84. 

Cited  in  People  v.  Mooney,  127  Cal.  341,  holding  arson  information 
insufficient. 

Perjury  in  aflidavit  is  not  shown  unless  it  is  used  by  defendant  or 
•delivered  by  him  to  some  one  for  use,  p.  683. 

Cited  in  People  v.  John,  137  Cal.  221,  but  held  to  have  no  application; 
People  v.  Maxwell,  118  Cal.  51,  on  point  that  time  of  perjury  in  in- 
solvency schedule  is  that  of  its  filing  in  court. 
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117  Cal.  695-704.    RUSS  ▼.  CRICHTON. 

Statute  of  Limitations  does  not  include  state  unlesfl  expressly  pro- 
Tided,  p.  699. 

Cited  in  Reclamation  District  v.  Sacramento  County,  134  Cal.  480, 
noted  under  Mayrhofer  v.  Board,  89  Cal.  110. 

Assessment  to  Person  named  "and  to  all  owners  and  claimants  known 
and  unknown,''  is  void,  p.  703. 
Approved  in  Lewis  v.  Blackburn,  42  Or.  116,  fallowing  rule. 
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118  Cal.  1-0.    MUTUAL  ETC.  CO.  v.  ASHWORTH. 

Municipal  Corporation. — ^Injunction  does  not  lie  to  restrain  city  of- 
ficial from  interfering  with  erection  of  lighting  poles,  although  permit 
for  erection  was  unjustly  refused,  p.  6. 

To  same  effect  in  Union  etc.  Co.  v.  Bassett,  118  Cal.  611,  denying  in- 
junction to  prevent  harbor  commissioners  from  enforcing  order  chang- 
ing landing  place  of  vessel,  although  unreasonable. 

118  Cal.  6-22.    HASS  ▼.  MUTUAL  RELIEF  ASSN. 

AppeaL — Presumption  is  against  findings  on  appeal  from  order  grant- 
ing new  trial,  p.  16. 
Cited  in  Condee  v.  Gyger,  126  Cal.  547. 

Mutual  Benefit  Society. — ^By-laws  are  part  of  the  contract  of  mem- 
bership, p.  0. 

Cited  in  Conway  v.  Supreme  Council,  131  Cal.  439,  noted  under  Mc- 
Laughlin V.  McLaughlin,  104  Cal.  171;  O'Connor  v.  Grand  Lodge  A.  O. 
U.  W.  146  Cal.  490,  though  application  for  certificate  of  life  insurance 
in  benefit  society  contains  warranty  of  truthfulness  of  statements  as 
to  health,  and  to  agree  that  their  falsity  shall  avoid  certificate  and 
certificate  refers  not  to  application  but  to  by-laws  and  provide  that  it 
is  subject  to  laws  of  order,  and  laws  make  application  part  of  contract^ 
contract  is  construed  against  strict  warranty. 

Miscellaneous. — ^Pool  v.  Brotherhood  etc.,  143  Cal.  653,  where  under 
rules  of  order  claim  was  presented  to  beneficiary  board  as  condition 
precedent  of  right  of  claimant  to  benefits  and  board  rejected  claim, 
nonsuit  properly  granted. 

118  Gal.  23-32.    PEOPLE  v.  AMMERMAN. 

Robbery. — ^Information  must  allege  ownership,  p.  26. 

Cited  in  State  v.  Bengel,  24  Wash.  51,  noted  under  People  v.  Vice, 
21  Cal.  345. 
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Statements  of  Defendant  Not  Amounting  to  Acknowledgments  of  guilt 
are  admissible  without  preliminary  proof  of  voluntary'  character,  p. 
32. 

Approved  in  People  v.  Jan  John,  144  Cal.  286,  admitting  statements 
made  in  preliminary  examination  of  person  charged  with  another  crime 
upon  which  perjury  charge  Was  based,  without  preliminary  proof  that 
statements  were  voluntary. 

118  Cal.  33.     LAMBER  v.  SCHMALZ. 

Insolvency. — Acknowledgment. — ^Action  is  on  new  acknowledgment 
when  made  after  debt  is  barred,  p.  53. 

Cited  in  Rodgers  v.  Byers,  127  Cal.  530,  and  McDonald  v.  Randall,  139 
Cal.  252,  noted  under  McCormick  v.  Brown,  36  Cal.  180;  Mutual  Res. 
etc.  Assn.  v.  Beatty,  93  Fed.  756,  also  holding  that  new  promise  may 
be  oi-al. 

118  Cal.  56-68.    FOX  v.  OAKLAND  ETC.  RY.      62  Am,  St.  Rep.  216. 

Negligence  is  generally  question  for  the  jury,  p.  62. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.  132  Cal.  664,  noted  under 
Finkeldey  v.  Omnibus  C.  Co.,  114  Cal.  28;  Seller  v.  Market  St.  Ry.  Co. 
139  Cal.  271,  noted  under  McKune  v.  Santa  Clara  etc.  Co.,  110  Cal. 
484;  West  Chicago  etc.  Co.  v.  Liderman,  187  HI.  471-473,  79  Am.  St. 
Rep.  230-232,  applying  rule  to  contributory  negligence  of  parents. 

Contribntory  Negligence  is  no  defense  when  defendant  could  have 
avoided  the  accident,  p.  62. 

Cited  in  Lee  v.  Market  St.  Ry.  Co.,  135  Cal.  296,  noted  under  Esrey  v. 
S.  P.  Co.,  103  Cal.  541;  Harrington  v.  Los  Angeles  Ry.,  140  Cal.  522. 
holding  railroad  liable  for  death  of  bicyclist  notwithstanding  his  con- 
tributory negligence  where  motorman,  notwithstanding  warnings  of  by- 
standers, pushed  car  forward;  dissenting  opinion  in  Green  v.  Los  Angeles 
etc.  Ry.,  143  Cal.  49,  majority  holding  rule  not  applicable  where  both 
parties  guilty  of  concurrent  acts  of  negligence. 

Death  by  Negligence. — ^Damages  in  case  of  minor  child  should  be  con- 
fined to  probable  value  of  his  services  during  his  minority,  63. 

See  notes  to  Southern  etc.  Co.  v.  Covenia,  62  Am.  St.  Rep.  316,  on  gen- 
eral subject. 

118  Cal.  73-74.    ESTATE  OF  CARVER. 

Guardian  is  responsible  for  loss  of  ward's  funds  on  inadequate  se- 
curity without  order  of  court,  p.  74.        , 

Cited  in  Estate  of  Schandoney,  133  CaL  390,  noted  under  Guardian- 
ship of  Oardwell,  65  Cal.  141. 
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118  Cal.  74-81.    PEOPLE  v.  COHEN. 

Perjury  cannot  be  asserted  on  false  testimony  on  preliminary  exami- 
nation held  by  superior  judge,  when  oath  was  administered  by  county 
clerk,  p.  78. 

Cited  in  People  v.  Ennis,  137  Cal.  265,  but  holding  allegation  in  indict- 
ment sufficient  as  to  taking  of  oath. 

Authority  of  judge  sitting  as  magistrate  is  purely  statutory,  p. 
78. 

Approved  in  Elder  v.  McDougald,  145  Cal.  743,  San  Francisco  police 
judge  cannot  appoint  extra  stenographer  to  take  testimony  of  prelim- 
inary examination  and  fix  his  compensation  as  charge  upon  municipal 
treasury. 

General  Citation. — Cutler  v.  Territory,  8  Okla.  110. 

118  Cal.  82-84.    CAUHAPE  v.  SECURITY  SAV.  BANK. 

Appeal. — Order  Granting  New  Trial  will  be  affirmed,  though  evidence 
was  uncontradicted,  when  different  inferences  might  be  drawn  therefrom, 
p.  84. 

Cited  in  Neviles  y.  Moore  Min.  Co.,  135  Cal.  566,  noted  under  Gould 
-9.  Eaton,  111  Cal.  639. 

118  Cal.  86-92.    PEOPLE  v.  WINTHROP. 
Presumption  of  Innocence  accompanies  defendant  throughout  trial. 

Approved  in  People  v.  Miles,  143  Cal.  640,  failure  to  instruct  that 
presumption  of  innocence  remains  till  close  of  trial  is  harmless  when 
court  instructed  that  defendant  is  presumed  innocent  till  guilt  estab- 
lished beyond  reasonable  doub^  and  that  burden  of  proof  was  upon 
prosecution. 

118  Cal.  93-100.    SCAMMAN  ▼.  BONSLETT.    62  Am.  St.  Rep.  226. 

Mortgage  Foreclosure.— Deficiency  Judgment  can  be  docketed  only 
when  defendant  is  adjudged  personally  liable,  p.  98. 

Cited  in  Herd  v.  Tuohy,  133  Cal.  61-63.  citing  main  case  also  an  to 
right  to  amend  judgment  ex  parte  so  as  to  include  personal  liability, 
and  on  last  point  isee  note  to  Ex  parte  Iron  Co.,  72  Am.  St.  Rep.  936. 

118  Cal.   102-107.     NOUGUES   v.  NEWLANDS. 

Trusts. — Statute  of  Limitations  in  case  of  implied  trust  runs  from 
^commission  of  act  complained  of,  p.   106. 

Cited  in  Barker  v.  Hurley,  132  Cal.  26,  noted  under  Hecht  v.  Slaney, 
72  Cal.  363;  Tully  v.  Tully,  137  Cal.  68,  holding  action  barred  under 
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facts  stated;  Broder  v.  Conklin,  121  Cal.  289,  as  to  purchase  by  assignee's- 
attorney  at  his  insolvency  sale. 

118  Cal.  113-114.    REAY  v.  BUTLER.    S.  C,  see  128  Cal.  336. 

Appeal. — Stay  Bonds  cannot  be  given  on  appeal  from  order  refusing 
to  strike  out  cost  bill,  p.  114. 

Cited  in  Holland  v.  McDade,  125  Cal.  356,  but  ruling  aliter  as  to  such 
bond  given  on  appeal  from  new  trial  order. 

Appeal  Bond. — Sureties  are  not  liable  if  bond  was  nugatory  as  to- 
the  appeal,  p.  114. 

Cited  in  Estate  of  Kennedy,  129  Cal.  388,  noted  under  People  y.  Ca- 
banncs,  20  Cal.  525. 

118  Cal.  115.    CHICO  ETC.  BOARD  OF  SXTPERVISORS. 

Taxation.— Supervisors  must  levy  special  high  school  tax,  p.  121. 

Cited  in  People  v.  Lodi  High  School  Dist.,  124  Cal.  696,  holding  esti- 
mate of  superintendent  merely  advisory;  Brown  v.  Visalia,  141  Oil. 
380,  limitation  of  amount  of  levy  of  maximum  tax  under  municipal 
corporation  act  has  no  application  to  matter  of  high  school  revenue- 
in  city  of  fifth  class. 

118  Cal.  131-147.    GRANITE  GOLD  MIN.  CO.  v.  MAGINNESS. 

Admissions  in  pleadings  as  evidence,  pp.  134-136. 

Approved  in  Powley  v.  Swensen,  146  Cal.  483,  it  is  discretionary  with, 
court  to  submit  pleadings  and  exhibits  to  jury;  Risdon  v.  Yates,  145  Cal. 
215,  where  in  civil  action  for  assault  and  battery,  plea  of  guilty  waa 
introduced  by  plaintiff  from  justice's  docket,  it  was  prejudicial  to  refuse 
evidence  of  all  that  was  said  by  defendant  when  he  made  the  plea  quali- 
fying the  admission. 

Mining  Corporations. — Statute  of  1880,  page  131,  relates  merely  to* 
mining  ground,  p.  139. 

Cited  in  Johnson  v.  California  L.  Co.,  127  Cal.  289,  holding  other 
property  unaffected:  Williams  v.  Gaylord,  102  Fed.  374,  noted  under 
McShane  v.  Carter  80  Cal.  310;  Lacy  v.  Gunn,  144  Cal.  515,  upholding 
validity  of  statutes  of  1880,  section  1,  page  131,  requiring  ratification 
by  two-thirds  of  stockholders  to  insure  validity  of  mining  corporation's 
mortgage;  Williams  v.  Gaylord,  186  U.  S.  164,  where'  corporation  sells 
or  encumbers  its  property,  incurs  debts  or  gives  securities,  it  does  busi- 
ness, and  California  statute  of  1880,  regulating  such  transactions,  does 
not  regulate  its  internal  affairs. 

118  Cal.  148-154.    HAMILTON  v.  DELHI  MIN.  CO. 

Laborer's  Lien  cannot  reach  leased  machinery  not  affixed  or  used  in- 
opsration  of  mine,  p.  153. 
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Cited  in  Jordan  v.  Myres,  126  Cal.  667,  applying  rule  to  affixed 
leased  mining  machinery,  in  mechanics*  lien  suit;  Stimson  Co.  v.  Los 
Angeles  Traction  Co.,  141  Cal.  32,  materialmen  have  no  lien  on  com- 
pleted bridge,  for  materials  not  furnished  to  be  used,  nor  used  on 
such  bridge,  but  furnished  and  used  only  on  temporary  structure 
which  contractors  built  for  own  accommodation. 

Mechanics'  Liens. — Mining  claims  are  considered  as  entirety  when 
worked  together  by  same  company,  p.  151. 

Approved  in  Castagnetto  v.  Coppertown  Min.  etc.  Co.  146  Cal.  333, 
where  lien  is  claimed  upon  mining  claim  and  court  finds  that  it  was 
Klone  in  and  upon  said  mines;  objection  that  notice  states  labor  was 
performed  "on  that  certain  copper  mine,"  is  not  good;  Idaho  Min.  etc 
Co.  v.  Davis,  123  Fed.  399,  under  laws  of  Idaho  of  1893,  page  51,  section 
7,  where  several  claims  and  locations  were  owned  and  operated  as  one 
mine,  lien  for  services  not  ineffective  for  failure  to  describe  particular 
claim  relative  to  which  services  rendered.  See  note  65  Am.  St.  Rep. 
173. 

118  Cal.  160-233.  OAKLAND  v.  OAKLAND  ETC.  CO.  S.  C.  see  PEOPLE 
V.  OAEXAND  ETC.  CO.,  118  Cal.  247,  248;  and  see  Shirley  v.  Benicio, 
118  Cal.  346,  where  water  lot  system  discussed  in  main  case  is 
referred  to. 

Public  Lands. — State  Grant  is  to  be  construed  against  grantee,  p. 
17). 

Cited  in  San  Francisco  v.  Sharp,  125  Cal.  536,  as  to  grant  under  Van 
Ness  Ordinance;  United  States  v.  Mission  Rock  Co.,  189  U.  S.  407,  up- 
holding title  under  state  patent  to  submerged  lands  around  Mission 
Rock  in  San  Francisco  Bay. 

The  "ship  channel"  which  forms  the  westerly  boundary  line  of  Oak- 
land, is  line  of  ordinary  low  tide,  pp.  176-182. 

Approved  in  Romey  v.  Snow,  131  Cal.  53,  moneys  paid  for  city  liquor 
license  are  not  recoverable  where  plan  where  liquor  sold  is  afterwards 
discovered  not  to  be  in  city  limits. 

118  Cal.  249-254.    CITY  OF  OAKLAND  v.  OAKLAND  ETC.  CO. 

Judge  is  not  Disqualified  for  interest  if  not  direct  and  immediate, 
p.  252. 

Cited  in  Higgins  v.  San  Diego,  126  Cal.  308.  309,  noted  under  North 
Bloomfield  etc.  Co.  v.  Keyser,  58  Cal.  316;  City  of  Los  Angeles  v.  Pome- 
roy,  133  Cal.  532.  holding  judge  not  disqualified  in  condemnation  suit; 
State  V.  Call.  41  Fla.  445,  79  Am.  St.  Rep.  191,  but  holding  him  disquali- 
fied in  tax  suit  when  owning  taxable  property.  Case  is  cited  in  con- 
-curring  opinion  in  City  of  Oakland  v.  Hart,  129  Cal.  104,  discussinc/ 
practice  on  disqualification,  Scadden  etc.  Co.  v.  Scadden,   121  Cal.  37, 
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holding  judge  not  thus  interested;  Meyer  v.  San  Diego,  121  OaL  111; 
66  Am.  St.  Rep.  31,  but  holding  judge  disqualified  because  taxpayer^ 
in  action  to  enjoin  issuance  of  municipal  bonds  (but  see  dissenting 
opinion  113);  and  see  Adams  v.  Minor,  121  Oal.  373,  holding  judge  also 
disqualified  to  pass  upon  yalidity  of  bonds  whereof  portion  was  held  by- 
bank  where  in  he  was  stockholder. 

118  Gal.  255-257.    ESTATE  OF  WITTMEIER. 

Contempt. — ^Appeal  does  not  lie  from  order  adjudging,  p.  256. 

Cited  in  Estate  of  Murphy,  128  Cal.  340,  noted  under  Estate  of  Gala- 
ban,  60  Cal.  232;  People  ▼.  Kuhlman,  118  Cal.  141,  as  to  dlBobedienoe- 
to  coroner's  subpoena. 

Probate  Appeal  Lies  only  in  cases  specified  in  statute,  p.  256. 

Approved  in  Estate  of  Cahill,  142  Cal.  629,  order  refusing  to  vacate  or- 
der setting  apart  homestead  to  widow  is  not  appealable;  Estate  of 
Hickey,  121  Cal.  370,  dismissing  appeal  from  order  vacating  order  set- 
tling account. 

118  Cal.  258-263.    PROUTY  v.  DBVIN. 

Recording  Act — ^Notice. — ^Actual  notice  of  facts  sufQcient  to  put  pru- 
dent man  on  inquiry  is  equivalent  to  constructive  notice,  p.  262. 

Cited  in  Tarke  v.  Bingham,  123  Cal.  166,  noted  under  Bank  v.  Baker,. 
82  Cal.  114;  Kenniflf  v.  Caulfield,  140  Cal.  46,  applying  rule  in  action  to 
quiet  title  where  defendant  was  grantee  under  deed  made  subsequent  to* 
destruction  of  deed  to  plaintiff. 

118  Cal.  263-280.    PEOPLE  v.  NEWCOMER. 

Homicide — Self-defense. — Instruction  held  erroneous,  p.  271. 

Cited  in  People  v.  Flannelly,  128  Cal.  90,  noted  under  People  v.  Hecker,, 
109  Cal.  451;  State  v.  Hudspeth,  150  Mo.  34,  holding  instructions  er- 
roneous; note  to  State  v.  Sumner,  74  Am.  St.  Rep.  728-730. 

Instructions  on  Facts  are  not  reversible  error  when  not  prejudicial^ 
p.  268. 

Cited  in  People  v.  Bene,  130  Cal.  166,  so  ruling  in  rape  case;  Estate 
of  Nelson,  132  Cal.  193,  so  ruling  in  will  contest;  People  v.  Won^  Bin, 
139  Cal.  65,  so  ruling  in  murder  case;  People  v.  Wardrip,  141  Cal.  232, 
refusing  to  reverse  for  refusing  to  give  cautionary  instruction  as  to 
defendant's  verbal  admissions. 

118  Cal.  281.    RUDEL  v.  LOS  ANGELES  CO. 

Injunction  lies  to  restrain  supervisors  from  changing  channel  of  natur- 
al stream  so  as  to  increase  flow  in  another  stream  which  is  riparian 
to  plaintiff's  land,  to  injury  of  his  land,  p.  286. 
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Approved  in  Allen  v.  Stowell,  145  Gal.  670,  dam  erected  by  defendant 
which  caused  waters  of  stream  to  flow  over  plaintifTs  land  excavating 
deep  gulches  therein,  may  be  abated  by  mandatory  injunction;  Wood  v. 
Moulton,  146  Gal.  319,  owner  of  higher  land  cannot  divert  surface 
waters  onto  lower  lands  in  greater  quantities  by  accumulating  waters 
on  own  lands  in  ditches. 

AppeaL — ^Findings  will  not  be  amended  as  beyond  issues,  when  not  so 
treated  at  trial,  p.  286. 

ated  in  Barbour  v.  Flick,  126  Gal.  632,  and  Machado  v.  Kinney,  135 
Gal.  355,  noted  under  Ortega  v.  Gordero,  88  Gal.  221;  Lee  v.  Market 
St.  Ry.  Go.,  136  Gal.  296,  applying  rule  to  instructions  claimed  to  be 
beyond  issues. 

118  Gal.  296-298.    LOS  AN6£L£S  y.  YOUNG.    62  Am.  St.  Rep.  234. 

On  Certiorari  Court  may  Require  Lower  Conrt  to  certify  facts  upon 
which  lower  court  acted,  in  its  return  of  writ,  p.  297. 

Approved  in  Borchard  v.  Supervisors,  144  Gal.  14,  on  writ  of  review  to 
test  validity  of  supervisors  in  proceedings  incorporating  town,  affidavits 
attacking  return  of  supervisors  cannot  be  considered. 

118  Gal.  299-302.    ROBINSON  v.  DOUGHERTY. 

Homestead  is  Exempt  after  death  of  one  of  the  spouses,  p.  301. 

Gited  in  Estate  of  Fath,  132  Gal.  612,  noted  under  Dickey  v.  Gibson,  11$ 
Gal.  26. 

118  Gal.  303.    TULARE  CO.  v.  MAY. 

Public  Officers — Deputies. — Provisions  of  County  Government  Act  of 
1893  (Stats,  pp.  415,  416)  are  constitutional,  p.  305. 

Cited  in  San  Francisco  v.  Broderick,  125  Cal.  193,  holding  certain 
statutes  unconstitutional;  Knight  v.  Martin,  128  Gal.  248,  noted  under 
Dwyer  v.  Parker,  116  Cal.  644;  Freeman  v.  Btirnum,  131  Gal.  390,  82  Am. 
St.  Rep.  357,  sustaining  appointment  of  assistant  district  attorney; 
PratL  V.  Browne,  136  Cal.  652,  holding  statute  as  to  official  reporter  in 
Ventura  county  unconstitutional;  Freman  v.  Marshall,  137  Cal.  162, 
construing  act  as  to  amount  of  salary  of  deputies;  Harmon  v.  Board,. 
153  Ind.  77,  noted  under  Green  v.  Fresno  Co.,  95  Cal.  329;  Reals  v.  Smith,. 
8  Wyo.  169,  sustaining  local  statute;  Agard  v.  Shaflfer,  141  Cal.  727,  hold- 
ing void  Political  Code,  section  3678,  directing  supervisors  to  provide 
for  payment  of  extra  clerk  for  recorder  to  assist  assessor. 

118  Cal.  315-323.     CLOWDIS  ▼.  FRESNO  ETC.  CO.  62  Am.  St.  Rep. 
238. 
Animals. — Owner  of  vicious  animal  is  liable  for  its  acts  when  having 
knowledge  of  its  character,  p.  320. 
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Cited  in  Baker  y.  B<m«11o,  136  Gal.  163,  as  to  horse;  Kippen  v.  Ollas- 
«m,  136  Cal.  641,  as  to  dog;  notes  to  Hardiman  y.  Wholley,  70  Am.  St. 
Rep.  293,  and  Plummer  y.  Ricker,  76  Am.  St.  Rep.  760. 

118  Cal.  326-333.     PEOPLE  y.  GOMEZ. 

Assault  to  Rape. — Consent  is  immaterial  when  girl  is  below  age  of 
consent,  p.  328. 

Cited  in  People  y.  Vann,  129  Cal.  119,  noted  under  People  y.  Gordcm, 
70  Cal.  467. 

118  Cal.  334-342.    McKEAN  y.  GERMAN  ETC.  BANK. 

Mortgage. — ^Foreclosure  must  be  had,  and  personal  action  for  debt  ia 
not  maintainable,  p.  335. 

Cited  in  concurring  opinion  in  Hibemia  etc.  Soc.  y.  Thornton,  127 
Oal.  577,  noted  under  Biddel  y.  Brizzolara,  64  Cal.  364;  Roberts  v.  Fitzal- 
len,  120  Cal.  484,  holding  statute  of  limitations  to  run  on  mortgage  and 
not  on  grantee's  promise  on  its  assumption. 

Bank  holding  debt  secured  by  mortgage,  cannot  apply  in  reduction  or 
•cancellation  of  debt^  a  claim  due  by  it  to  mortgagor  founded  on  ordinary 
deposit  of  money  with  it  by  mortgagor,  pp.  337-338. 

Distinguished  in  Coonan  v.  Loewenthal,  147  Cal.  226,  surety  on  notes 
of  insolvent  from  when  he  had  received  notes  secured  by  mortgages  as 
indemnity  and  who  while  notes  past  due,  when  judgment  rendered 
against  him  in  favor  of  insolvent  paid  notes  and  foreclosed  mortgage 
may  set  off  deficiency  judgment  against  judgment  in  favor  of  insolvent. 

118  Cal.  349-351.    PEOPLE  y.  COLVIN. 

General  Statement  of  Nature  of  Preceding  Trouble  between  defend- 
ant and  deceased  is  admissible,  but  evidence  should  not  be  introduced 
in  detail,  p.  351. 

Approved  in  State  v.  Shafer,  26  Mont.  19,  following  rule. 

118  Cal.  352-358.    MEYERS  y.  MERILLION. 

Restraint  of  Trade. — Code  is  to  receive  a  reasonable  construction,  p. 
^57. 

Cited  in  Merchants'  Ad.  Sign  Co.  y.  Sterling,  124  CaL  432,  71  Am.  St^ 
Rep.  97,  noted  under  Brown  y.  Kling,  101  Cal.  295. 

118  Cal.  359-361.    PEOPLE  y.  SOUTHERN. 

Bill  of  Exceptions. — Settlement  may  be  vacated  on  motion  to  correct 
-mistake,  p.  361. 

Cited  in  Fountain  W.  Co.  y.  Superior  Court,  139  OaL  661,  noted  under 
Warner  v.  Thomas  etc.  Works,  106  GaL  411;  Swett  t.  Gray,  141  CaL 
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68,  appellant  not  injured  because  not  served  with  notice  of  motion  to 
amend  statement  on  motion  for  new  trial  if  served  with  notice  of 
proposed  amendments  and  being  present  at  hearing  made  no  further 
amendments  or  objections. 

118  Cal.  361-363.    COUNTY  OF  TULARE  y.  JBFFERDS. 

Officers — Salaries. — Statute  held  to  refer  only  to  officers  to  be  elected 
thereafter,  p.  362. 

Cited  in  Ellis  v.  Jeffords,  130  Cal.  480,  so  construing  County  Qovem- 
xnent  Act  of  1897. 

118  Cal.  363-366.     LAMBSSSON  y.  JBFFERDS. 

Counties. — Supervisors  may  employ  special  counsel  in  case  wherein 
district  attorney  is  personally  interested,  p.  364. 

Distinguished  in  Merced  v.  Cook,  120  Cal.  277,  denying  power  of  ap- 
pointment to  collect  taxes  other  than  as  assistant  to  district  attorney. 

Claims  Against  Counties. — ^Allowance  by  supervisors  is  conclusive  on 
auditor,  p.  366. 

Cited  in  County  of  Santa  Cruz  v.  McPherson,  133  Cal.  284,  and  County 
of  Alameda  v.  Evers,  136  Cal.  134,  noted  tmder  Colusa  Co.  v.  De  Jamett, 
65  Cal.  373. 

118  Cal.  366-368.    TAYLOR  y.  HEARST. 

In  Absence  of  Express  Malice  in  Publication  of  Libel  and  absence  of 
willful  intent  to  injure  plaintiff  or  gross  carelessness  in  publication, 
recovery  is  limited  to  compensatory  damages,  p.  367. 

Approved  in  Graybill  v.  De  Young,  140  Cal.  328,  upholding  instruction 
on  exemplary  damages  in  libel. 

Award  of  FiYe  Hundred  Dollars  for  libel  without  express  malice  is 
not  excessive,  p.  368. 

Approved  in  Qraybill  v.  De  Young,  140  Cal.  327,  upholding  verdict 
for  one  thousand  dollars  for  libel  where  article  was  libelous  per  se 
and  defendant  took  no  pains  to  verify  it  before  publishing. 

118  Cal.  368-378.    SOUTHERN  PAC.  CO.  y.  VON  SCHMIDT  D.  CO. 

Agency. — Parol  Evidence  is  admissible  to  show  capacity  in  which  agent 
acted  in  signing  written  contract,  p.  370. 

Cited  in  Melone  v.  Ruffino,  129  Cal.  522,  70  Am.  St.  Rep.  133,  as  to 
executor;  McCormick  v.  Stockton  etc.  Co.,  130  Cal.  106,  holding  corpora- 
tion bound  by  note  executed  by  president;  Anheier  v.  Signer,  8  IV. 
Dak.  503,  holding  assignment  to  X,  ''cashier,"  not  conclusive  ns  to 
question  of  representation;  Escondido  Oil  etc.  Co.  v.  Glaser,  144  Cal. 
499,  admitting  parol  to  show  that  where  treasurer  of  corporation  took 
Notes  Cal.  Rep.~305 
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lease  of  oil  lands  in  his  name  defendant  knew  he  was  dealing  with 
corporation  through  its  agent. 

118  Gal.  379-382.    ESTATE  OP  MARSHALL. 

Dismissal  of  Appeal  for  insufficiency  of  bond  will  be  denied  when 
counsel  have  stipulated  to  its  sufficiency,  and  motion  is  not  made  till 
after  time  allowed  for  filing  new  bond,  p.  380. 

Cited  in  Springer  v.  Springer,  126  Cal.  453,  noted  under  Carey  v.  Brown,. 
58  Cal.  185. 

Probate  Accounts. — Order  settling  is  conclusive  when  made  on  due 
notice,  p.  381. 

Cited  in  Estate  of  Grant,  131  Cal.  429,  noted  under  Estate  of  Stott, 
52  Cal.  403. 

118  Cal.  382.    TOWNLEY  ▼.  ADAMS. 

New  Trial  may  be  Granted  of  court's  own  motion  in  cases  specified  in 
statute,  p.  383. 

Cited  in  Mizener  v.  Bradbury,  128  Cal.  343,  344,  reversing  order  in 
negligence  case;  Eades  v.  Trowbridge,  143  Cal.  28,  reversing  oraer  of 
court  sua  sponte  setting  aside  verdict. 

118  Cal.  391-393.    FREDERICK  v.  SAN  LUIS  OBISPO. 

Municipal  Corporations — ^Disincorporation. — Petition  for  held  sufficient, 
p.  392. 

Cited  in  People  v.  Lodi  High  School  Dist.,  124  CaL  701,  applying  rule 
to  petition  for  organization  of  high  school  district. 

118  Cal.  393.    PEOPLE  v.  RODGBRS. 

Quo  Warranto— New  TriaL— Cited  in  People  v.  City  of  Oakland,  123 
Cal.  146,  as  instance  of  granting  new  trial  in  such  action. 

118  Cal.  401-408.    RAUER  v.  WILLIAMS. 

Counties  can  be  classified  only  for  regulation  of  official  compensation, 
but  cities  for  legislation  as  to  incorpoation  and  organization,  p.  405. 

Cited  in  concurring  opinion  in  In  re  Mitchell,  120  Cal.  391,  394,  sustain- 
ing Whitney  act  as  to  police  courts  in  cities ;  San  Francisco  v.  Broderiek, 
125  Cal.  192,  noted  under  Earl  v.  Board,  55  Cal.  489;  City  of  Tulare  v. 
Hevren,  126  Cal.  232,  and  Pratt  v.  Browne,  135  Cal.  652,  noted  under 
Pasadena  v.  Stimson,  91  Cal.  238;  People  v.  Cobb,  133  Cal.  77,  noted 
\mder  People  v.  Sands,  102  Cal.  15.  Distinguished  in  Ex  parte  Jackson, 
143  Cal.  568,  570,  571,  municipal  corporation  of  sixth  class  was  em- 
powered by  amendment  of  1903  to  section  862  of  municipal  incorpora- 
tion act  to  impose  license  taxes. 
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118  Cal.  413-421.    KRELING  v.  ERELINO. 

Pleading — Complaint. — ^Defects  in  may  be  cured  by  allegations  of 
answer,  p.  420. 

Cited  in  Savings  Bank  v.  Barrett,  126  Cal.  418,  holding  defect  so 
cured. 

Lien  is  Creatable  by  contract  on  property  thereafter  to  be  acquired, 
p.  419. 

Cited  in  Higgins  v.  Manson,  126  Cal.  469,  77  Am.  St.  Rep.  193,  on  point 
that  mortgage  may  be  created  by  deposit  of  title  deeds;  San  Francisco 
Pay.  Co.  ▼.  Fairfield,  134  Cal.  225,  but  held  inapplicable;  note  to  Aldine 
etc.  Co.  V.  Phillips,  74  Am.  St.  Rep.  388. 

Demurrer  for  Nonjoinder  of  Parties  should  specify  nature  of  defect, 
p.  420. 

Cited  in  Sharpleigh  H.  Co.  v.  Knippenberg,  133  Cal.  311,  as  to  de- 
murrer for  ambiguity  or  uncertainty. 

118  Cal.  432-436.    MATTER  OF  HULLER. 

Debtor  may  Prefer  certain  creditors  when  with  no  intent  to  hinder, 
delay  or  defraud  others,  and  not  in  contemplation  of  insolvency,  p. 
434. 

Cited  in  In  re  Strock,  128  Cal.  660,  sustaining  instructions;  Roberts 
V.  Burr,  135  Cal.  158,  sustaining  transfer  under  facts  stated. 

118  Cal.  444-462.     PEOPLE  y.  HOLMES. 

Affidavits  of  jurors  are  inadmissible  to  impeach  verdict,  p.  448. 
Approved  in  People  v.  Murphy,   146  Cal.  507,  upholding  refusal  ta 
admit  affidavits  as  to  declarations  of  jurors  to  defeat  verdict. 

Verdict  should  be  given  effect  according  to  manifest  intention,  p. 
448. 

Cited  in  People  v.  Tilley,  135  Cal.  62,  noted  under  People  v.  Mc- 
Carthy,  48  Cal.  569. 

Error  Will  not  be  Presumed,  p.  449. 

Approved  in  People  v.  Xogiri,  142  Cal.  597,  district  attorney  cannot 
file  information  for  any  other  offense  than  specified  in  commitment  by^ 
magistrate,  though  in  accordance  with  preliminary  complaint. 

118  Cal.  462-467.    ESTATE  OF  SMITH. 

Executor  may  be  allowed  expenses  of  carrying  on  business  when  neces- 
sary to  preserve  property,  p.  466. 

Cited  in  Estate  of  Freud,  131  CaL  671,  allowing  him  to  redeem  mort* 
gaged  property. 
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118  Cal.  460-474.    BREON  v.  SOBSECHT.    62  Am.  St.  Rep.  247. 

When  True  Owner  Cannot  Sue  through  running  of  statute,  right  of 
adverse  possessor  is  good  against  all  the  world,  p.  473. 

Approved  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Gal.  593, 
commencement  of  suit  against  plaintiff  by  third  person  concerning  his 
water,  of  which  he  continues  to  have  adverse  user,  cannot  suspend 
such  user  or  affect  his  acquisition  of  prescriptive  title  by  plaintiff 
as  against  all  world. 

118  Cal.  474-480.    MORTON  ▼.  BRODERICK.    See  Fitch  v.  Board,  122 
Cal.  200. 

Municipal  Charters.— Constitutional  Amendment  of  1896  does  not  ap- 
ply to  San  Francisco,  p.  486. 

Cited  in  Popper  v.  Broderick,  123  CaL  460,  holding  void  Statutes  of 
1807,  pages  64-72,  as  to  salaries  in  fire  department;  Byrne  v.  Drain, 
127  Cal.  667,  on  point  that  the  amendment  applied  to  all  existing  char- 
ters. 

Appeal  Operates  as  Supersedeas  in  case  of  appeal  from  judgment  of  a 
motion  of  supervisors,  p.  486. 

Cited  in  Day  v.  Gunning,  125  Cal.  620,  noted  under  Covamibias  v. 
Supervisors,  52  Cal.  622.    See  note  61  Am.  St.  Rep.  674. 

"Municipal  Affairs." — ^Amendment  applies  to  cities  organized  under 
special  charters,  p.  487. 

Approved  in  Ex  parte  Braun,  141  Cal.  208,  and  Ex  parte  Helm,  143 
Cal.  557,  both  holding  municipal  corporation  organized  under  special 
charter  may  impose  license  tax  for  revenue  purposes. 

118  Cal.  489-408.    CALIFORNIA  LOAN  ETC.  CO.  y.  WEIS. 

Taxation. — Lien  may  be  made  paramount  by  statute,  p.  402. 

Cited  in  German  etc.  Soc.  v.  Ramish,  138  Cal.  125,  supplying  rule  to 
statute  as  to  street  bonds  (Stats.  1803,  p.  33) ;  Chase  v.  Trout,  146  CaL 
365,  lien  of  valid  assessment  for  street  improvements  is  paramount  to 
lien  of  prior  mortgage  thereon. 

Same. — ^Lien  differs  from  ordinary  encumbrances,  p.  404. 
Cited  in  Bender  v.  King,  111  Fed.  67,  holding  purchaser  at  tax  sale 
not  a  "creditor." 

118  Cal.  499-504.    JONES  ▼.  LAMONT.    62  Am.  St.  Rep.  261. 

An  administrator  cannot  appeal  from  order  of  distribution,  p.  503. 

Approved  in  Estate  of  Murphy,  145  Cal.  467,  executrix  cannot  urge 
the  legatees  petitioning  for  partial  distribution  had  forfeited  legacies 
because  of  violation  of  will  reciting  that  legatees  contesting  same  for- 
feit legacies. 
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Administrator. — Attorney  for  may  appear  for  an  heir  in  distribution 
matter  in  which  the  administrator  has  no  legal  interest,  p.  503. 

Qted  in  Estate  of  Healy,  137  Cal.  478,  as  to  appearances  of  attorney 
adversely  to  an  heir  in  distribution  proceedings;  McCabe  v.  Healy,  138 
Cal.  90,  on  point  that  administrator  is  an  indifferent  party  aa  to 
claims  of  heirs  inter  se. 

118  Cal.  515-516.    LEADBBTTES  y.  LAKE. 

Appeal. — ^Findings  will  be  presumed  waived  when  record  is  silent,  p. 
515. 
Cited  in  Horwege  v.  Sage,  137  Cal.  542,  noted  under  Tomlinson  v.  Ayres, 

117  Cal.  570. 

118  Cal.  516-524.    PEOPLE  y.  HAYNE.    62  Am.  St.  Rep.  256. 

Pedigree. — Declarations  are  admissible  when  made  by  deceased  rela- 
tive, p.  518. 

Cited  in  Estate  of  James,  124  Cal.  659,  but  held  inapplicable  when 
declarants  are  alive  and  within  jurisdiction  of  court. 

Evidence — Declarations. — Entry  in  family  Bible  is  not  admissible  to 
substantiate  mother's  evidence  as  to  age  of  child,  p.  518. 

Cited  in  People  v.  Vann,  120  Cal.  120,  but  admitting  use  of  such 
entry  as  memorandum  to  refresh  recollection  of  witness. 

Appeal — ^Bill  of  Exceptions. — ^Dismissal  will  be  granted  for  laches  in 
appellant  in  procuring  settlement  of  bill,  p.  524. 

Cited  in  McConoughey  v.  Torrence,  124  Cal.  330,  denying  mandamn* 
to  compel  settlement,  because  of  such  laches. 

118  Cal.  524-556.     HIGGINS  y.  SAN  DIEGO  WATER  CO.  S.  C,  126 
Cal.  306;  131  Cal.  396,  311. 

Municipal  Contract  is  void  when  founded  on  resolution  not  certified 
by  auditor  as  required  by  charter,  p.  545. 

To  same  effect  in  PoUok  v.  San  Diego,  118  Cal.  596,  holding  such 
requirement  constitutional. 

Municipal  Corporation.— Judgment  against  should  be  general,  without 
direction  as  to  payment  from  particular  fund,  p.  556. 

To  same  effect  in  Buck  v.  Eureka,  119  Cal.  45,  46,  47,  but  holding  pay- 
ment of  such  judgment  restricted  to  revenues  of  year  of  its  rendi- 
tion. 

Municipal  Corporation  may  be  held  liable  on  implied  eontract,  p. 
555. 

Cited  in  Contra  Costa  W.  Co.  v.  Breed,  139  Cal.  440-447,  as  to  supply 
of  water  although  ordinance  was  unlawful. 
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Municipal  Corporation. — ^Judgment  against  should  be  general  without 
direction  as  to  payment  from  particular  fund,  p.  556. 

Cited  in  Fresno  etc.  Co.  v.  McKenzie,  136  Cal.  501^503,  noted  under 
Weaver  v.  San  Francisco,  111  Cal.  319;  Shepard  v.  Tulare  etc.  Dist.,  94 
Fed.  5,  on  point  that  obligation  is  not  changed  or  increased  by  recovery 
of  judgment  for  mandamus  to  pay  debts. 

Miscellaneous. — ^Weaver  v.  San  Francisco,  146  Cal.  731;  Buck  t. 
Eureka,  124  CaL  67. 

118  Cal.  556-589.  SAN  DI£60  STC.  CO.  Y.  SAN  DI£GO.  62  Am.  SU 
Rep.  261. 

Ordinance  Fixing  Water  Rates  need  not  consider  interest  payable  by 
company  on  borrowed  money,  p.  671. 

Cited  in  Redlands  etc  Co.  v.  Redlands,  121  Cal.  313,  holding  deprecia- 
tion of  plant  also  to  be  excluded;  and  see  S.  C.  121  Cal.  367;  San  Diego 
etc  Co.  V.  National  City,  174.U.  S.  761,  762,  on  point  that  rate  must  be 
reasonable  and  sustaining  method  of  computation. 

Action  of  City  Council  in  Fiadng  Water  Rates  is  not  adversary  judi- 
cial proceeding,  p.  664. 

Approved  in  Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed. 
689,  591,  603,  determining  unreasonableness  of  San  Francisco  ordinance 
fixing  water  rates. 

Extent  of  Review  of  Municipal  Action  in  fixing  water  rates,  p.  664. 

Approved  in  Spring  Valley  Water  Works  v.  San  fVancisco,  124  Fed. 
686,  court  in  determining  whether  ordinance  reducing  water  rates  ia 
reasonable  determines  matter  on  original  independent  investigation. 

Compensation  in  Fixing  Water  Rates  is  fixed  on  basis  of  revenue  that 
the  money  reasonably  and  properly  expended  in  construction  of  works 
actually  in  use  is  capable  of  producing,  pp.  568-670. 

Approved  in  Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed. 
695,  value  of  franchise  must  be  considered  in  determining  reasonable- 
ness of  water  rates. 

In  Fixing  Water  Rates  valuation  of  plant  is  basic  element  upon  which 
investigation  rests,  p.  678. 

Distinguished  in  Spring  Valley  Water  Works  v.  San  Frandsoo,  124 
Fed.  593,  in  construing  reasonableness  of  water  rates  franchise  has  an 
element  of  value  as  property  in  use  by  company. 

General  Citation. — ^Los  Angeles  City  Water  Works  Co.  t.  Los  Angeles, 
88  Fed.  748. 

118  Cal.  691.    SPRI66  ▼.  BARBER. 

Bill  of  Exceptions. — Settlement  is  a  proceeding  within  section  473» 
Code  of  Civil  Procedure,  p.  592. 
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Cited  in  Baker  v.  Borello,  131  Cal.  617,  noted  under  Flynn  v.  Cottle, 
47  Cal.  626;  Fountain  W.  Co.  v.  Superior  Court,  139  Oal.  661,  denying 
application  made  after  six  months. 

118  Cal.  613-622.    LAWSON  v.  HEWELL. 

Mutual  Benefit  Society. — ^Expulsion  will  not  be  reviewed  when  accord- 
ing to  rules  of  the  society,  although  member  has  an  interest  in  its 
funds,  p.  622. 

To  same  effect  in  Josich  v.  Austrian  etc.  Co.,  119  Cal.  77,  holding 
member  not  entitled  to  mandamus  to  compel  reinstatement.  See  note 
eS  Am.  St.  Rep.  864. 

118  Cal.  622-627.    SIMMONS  ▼.  MCCARTHY.    S.  C,  128  Cal.  468. 

Tax  Deed  is  void  when  not  complying  with  statute,  p.  624. 

Cited  in  Ellis  v.  Witmer,  134  Cal.  265,  noted  imder  Shipman  y.  Forbes, 
«7  Cal.  672;  ReCtor  v.  Maloney,  15  S.  Dak.  279,  following  rule. 

Tax  Sales— Amount. — ^Principle  of  de  minimis  is  inapplicable,  p.  626. 

Cited  in  Miller  v.  Williams,  135  Cal.  184-186,  noted  under  Bucknall  v. 
Story,  36  Cal.  67,  citing  main  case  also  as  to  sufficiency  of  affidavit 
of  service  of  notice  to  redeem  (Pol.  Code,  sec.  3785). 

118  Cal.  628-634.    PUGH  v.  PORTER  BROS.  CO. 

Sale. — ^Damages  for  breach  of  contract  are  to  be  determined  as  at 
market  at  which  the  goods  were  to  be  resold,  p.  633. 

Cited  in  Estrella  V.  Co.  v.  Butler,  126  Cal.  239,  but  held  inapplicable 
when  no  resale  at  another  place  was  contemplated,  and  to  same  effect 
ste  Mackenzie  v.  Hodgkin,  126  Cal.  596,  77  Am.  St.  Rep.  213. 

118  Cal.  636-639.    POMEROY  v.  BELL. 

Vendee  taking  possession  under  contract  is  not  a  tenant,  p.  637. 

Cited  in  Belger  v.  Sanchez,  137  Cal.  618,  disallowing  claim  for  use 
and  occupation. 

118  Cal.  639.    WILCOX  y.  LUGO.    62  Am.  St.  Rep.  306. 

Consuls  are  subject  to  liability,  and  action  against  may  be  brought 
in  state  courts,  p.  642. 

Cited  in  Redmond  v.  Smith,  22  Tex.  Civ.  App.  326,  as  to  action  on 
note;  Scott  v.  Hobe,  108  Wis.  242,  as  to  action  for  services. 

118  Cal.  648.    COLFAX  MOUNTAIN  FRUIT  CO.  y.  SOUTHERN  PAC 
CO. 
Railroad  Company  may  contract  to  carry  freight  beyond  its  own  lines, 
p.  651. 
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Cited  in  German  Fruit  Co.  y.  California  S.  R.  R.  Co.,  133  Cal.  428, 
429,  construing  contract  as  so  providing  and  holding  other  carriers  th» 
agents  of  the  one  contracting. 

Contract  to  ^Forward"  Fruit  construed,  p.  653. 

Distinguished  in  Taffe  ▼.  Oregon  R.  R.,  41  Or.  74,  construing  contract 
of  carrriage  as  exempting  carrier  from  liability  for  loss  or  damage 
beyond  its  own  lines. 

General  Citation.— Hall  v.  Wabash  R.  R.  Co.  80  Mo.  App.  467. 

118  Cal.  656-659.    ESTATE  OF  HENDY. 

Will.«»Tru8t  void  for  suspension  of  alienation  cannot  affect  another 
distinct  valid  trust  in  same  will,  p.  658. 

Cited  in  Nellis  v.  Rickard,  133  Cal.  620,  85  Am.  St.  Rep.  230,  holding 
provisions  separable  in  will  construed;  Estate  of  Merchant,  143  Cal. 
540,  upholding  bequest  to  trustees  for  benefit  of  Oakland  Red  Cross 
Society  to  be  used  to  equip  hospital  for  soldiers  coming  from  the 
Pacific  Coast.    See  note  64  Am.  St.  Rep.  643. 

Wills — Suspension  of  Alienation. — Provision  is  valid  where  trust  can* 
not  continue  beyond  lives  in  being,  p.  659. 
Cited  in  Estate  of  Steele,  124  CaL  539,  sustaining  trust  clause. 

118  Cal.  660-664.    ESTATE  OF  JOSEPH. 

Will  Contest. — ^Proceeding  to  revere  probate  is  not  a  "civil  action," 
p.  662. 

Cited  in  Carpenter  v.  Jones,  121  Cal.  365,  but  holding  will  contest  a 
"civil  case"  within  Stats.  1871-72,  p.  188;  Estate  of  Winslow,  128  CaL 
312,  but  held  not  to  involve  appealability  of  probate  orders;  Estate  of 
Sutro,  143  Cal.  492,  fact  that  in  proceedings  to  determine  heirship  com- 
plaint was  filed  by  petitioner  more  than  twenty  days  after  decree,  estab- 
lishing proof  of  service  of  notice  cannot  justify  dismissal  of  proceedings 
for  want  of  jurisdiction. 

118  CaL  672.    PEOPLE  v.  WADE. 

Seduction.— What  Evidence  is  Admissible  to  show  previous  chaste 
character  of  prosecutrix,  p.  674. 
Approved  in  People  v.  Tibbs,  143  Cal.  103,  following  rule. 

118  Cal.  680-683.    COUNTY  OF  SONOMA  v.  CROZIER. 

Highways. — Order  Directing  Suit  cures  irregularities  in  prior  proceed- 
ings, p.  682. 

Cited  in  Glenn  Co.  v.  Johnston,  129  Cal.  406,  holding  such  order  not 
reviewable  as  to  irregularities. 
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Requisites  of  complaint  for  condemnation  of  land  for  private  way^ 
stated,  p.  682. 

Approved  in  Sutter  County  v.  McGrilT,  130  CaL  126,  where  county 
makes  out  prima  fade  case,  it  need  not  in  first  instance  prove  that 
viewers  took  required  oath  for  faithful  discharge  of  duties. 

118  Cal.  683.    HICHALITSCHKE  v.  WELLS. 

Complaint  Averring  the  Defendant  ''Wrongfully  and  negligently  failed 
to  deliver"  certain  goods  committed  to  it  as  common  carrier  is  insufOi- 
cient  under  Civil  Code,  section  2175,  p.  684. 

Approved  in  Nelson  v.  Gt.  Northern  Ry.,  28  Mont.  315,  where  carrier 
eonmiits  breach  of  common-law  duties  it  is  liable  in  tort  through  goods 
received  under  special  contract  limiting  liability. 
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119  Gal.  9-17.    BULLARD  ▼.  EEMPFF. 

Description  in  Deed. — ^Monuments  control  ooiirses  and  distances,  p. 
15. 

Cited  in  Hellman  v.  Lob  Angeles,  125  Gal.  388,  noted  under  Payne  t 
English,  79  Gal.  540;  Oglesby  v.  Santa  Barbara,  119  Gal.  119,  but  holding 
that  decision  of  lower  court  should  be  followed  when  two  methods  of 
•ascertaining  line  of  street  were  shown. 

119  Gal.  18-24.    CARPENTER  v.  LEWIS. 

Adverse  Possession. — ^Payment  of  Taxes  by  claimant  is  ineffectual 
where  tares  previously  paid  by  record  owner,  p.  23. 

Cited  in  Standard  I.  Go.  ▼.  Habishaw,  132  Gal.  124,  holding  adverse 
possession  not  established. 

119  Gal.  25-26.    THOMASON  y.  CUNEO. 

Street  Assessment. — ^Description  in  resolution  of  intention  held  suffi- 
eient,  p.  25. 

Cited  in  German  etc.  Soc.  v.  Ramish,  138  Gal.  134,  noted  under  Irriga- 
tion Dist.  V.  De  Lappe,  79  Gal.  351. 

119  Gal.  27-30.    ESTATE  OF  PEARSONS. 

Appeal  from  Probate  Order. — Time  begins  to  run  from  entry  in 
minute-book,  p.  28. 

Cited  in  Estate  of  Scott,  124  Gal.  675,  and  Estate  of  Kennedy,  129  Gal. 
385,  noted  under  Home  etc.  v.  Kaplan,  84  Cal.  486;  Estate  of  Devin- 
cenzi,  131  Gal.  453,  holding  appeal  from  order  vacating  sale  prematurely 
taken. 

Entry  in  Clerk's  Register  noting  entry  of  decree  in  minutes  which  had 
reference  only  to  entry  made  by  courtroom  clerk  in  rough  minutes,  of 
fact  of  making  of  decree,  is  not  entry  which  is  conclusive  on  appellant 
that  decree  has  been  entered  where  inquiry  would  have  disclosed  mean- 
ing of  entry,  p.  29. 
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Approved  in  Estate  of  More,  143  Cal.  490,  500,  attorney  for  appellant 
not  justified  in  inferring  from  certificate  of  clerk  that  decree  of  distri- 
bution, copy  of  which  was  furnished  him,  "was  then  on  file  and  of  record 
in  clerk's  office"  that  it  had  been  fully  recorded  in  minute-book  of  court, 
so  as  to  justify  taking  an  appeaL 

119  Cal.  30-34.    SANTA  ROSA  LIGHTING  CO.  y.  WOODWARD. 

Municipal  Corporations. — Demand  on  city  council  to  let  contract  for 
street  lighting  need  not  particularize  the  several  steps  to  be  taken,  p. 
32. 

Cited  in  Pereira  v.  Wallace,  129  Cal.  400j  as  to  petition  for  award  ofi 
franchise  to  petitioner. 

119  Cal.  35-40.    THURBER  v.  MEVES. 

Specific  Performance. — ^Mutuality  of  remedy  will  be  sufficient  if 
existing  at  time  of  action,  p.  37. 

Cited  in  Spires  v.  Urbahn,  124  Cal.  Ill,  noted  under  Cooper  v.  Pena^ 
21  Cal.  404,  as  to  unilateral  contract;  Blakeman  v.  Miller.  136  CaL  142^ 
noted  under  Hall  v.  Center,  40  Cal.  63;  Say  ward  v.  Houghton,  119  CaL 
648,  holding  demurrer  to  complaint  therefor  improperly  sustained. 

Same. — Contract  based  on  consideration  of  performance  of  personal 
services  is  enforceable  where  these  have  been  performed,  p.  38. 

Cited  in  O'Brien  v.  Perry,  130  Cal.  530,  noted  under  Cooper  v.  Pena,  21 
Cal.  404;  Howlin  v.  Castro,  136  Cal.  611,  noted  under  King  v.  Gilder- 
sleeve,  79  Cal.  504;  dissenting  opinion  in  McCowen  v.  Pew,  147  Cal. 
310,  majority  determining  measure  of  damages  for  breach  of  contract 
giving  option  to  purchase  timber  land  where  vendor  sold  timber  before^ 
expiration  of  option. 

119  Cal.  41-43.    ESTATE  OF  ELEMP;  63  Am.  St.  Rep.  69. 

Exemption.— ''Farming  Utensils^  includes  combined  harvester  if 
chiefly  used  for  debtor's  farming  purposes,  irrespective  of  its  value,  p. 
42. 

To  same  effect  in  Spence  v.  Smith,  121  Cal.  538,  66  Am.  St.  Rep.  63^ 
(and  see  note,  64),  as  to  expensive  threshing  outfit. 

119  Cal.  44.    BUCK  y.  EUREKA.    S.  C,  BUCK  y.  EUREKA,  124  CaL 
67. 
Cited  in  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  6. 

119  Cal.  47-53.    MULLALLY  v.  TOWNSEND. 

Attachment — ^Release  of. — ^Plaintiff  in  action  need  not  accept  prop- 
erty burdened  with  mortgage  made  after  release,  p.  51. 
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Cited  in  Rosenthal  y.  Perkins,  123  Cal.  244,  as  assuming  that  attach- 
ment debtor's  mortgage  thus  made  will  be  superior  to  the  execution  in 
the  attachment  suit;  Anderson  v.  Bank,  140  Cal.  699,  following  rule. 

Pleading.— General  Demurrer  will  not  reach  mere  insufficiency  in 
«tatement  of  facts,  p.  52. 

Cited  in  Bringham  y.  Knox,  127  Cal.  45,  as  to  defectiye  allegations  as 
to  yalue;  Larkin  y.  Mullen,  128  Cal.  454,  and  Buckman  y.  Hatch,  139 
€al.  60,  noted  under  Harnish  y.  Bramer,  71  Cal.  155. 

119  Cal.  54-57.    PEOPLE  y.  DURRANT.    S.  C.  see  IN  RE  DURRANT, 
84  Fed.  Rep.  at  314,  and  169  U.  6.  44. 

Homicide.— Order  for  Execution  is  yoid  when  not  allowing  defendant 
statutory  time  for  presentation  of  bill  of  exceptions,  p.  57. 

Cited  in  S.  C,  119  Cal.  209,  when  decision  on  subject  amplified;  Peo- 
ple y.  Ross,  135  Cal.  60,  61,  discussing  procedure  on  application  for 
certificate  of  probable  cause  on  appeal  from  such  order. 

119  Cal.  59-61.    FINGER  y.  McCAUGHEY. 

In  action  to  foreclose  mortgage  executed  by  deceased  person,  where 
administrator  is  made  party,  heirs  need  not  be,  p.  60. 
Approved  in  Bell  y.  Thompson,  147  Cal.  692,  arguendo. 

119  Cal.  61-64.    COUNTY  BANK  y.  FOX. 

Recording  Act. — Prior  Recordation  inures  only  to  benefit  of  bona 
fide  purchaser  without  notice,  p.  63. 

Cited  in  Parrish  y.  Mahany,  12  S.  Dak.  282,  76  Am.  St.  Rep.  605,  hold- 
ing party  not  such  a  purchaser  under  facts  stated. 

Possession  of  Grantor,  purchase,  and  payment  of  price  in  good  faith 
without  notice  are  necessary  to  constitute  one  a  bona  fide  purchaser, 
p.  64. 

Approved  in  Kenniff  y.  Caulfield,  140  Cal.  45,  following  rule;  Bell  y. 
Pleasant,  145  Cal.  413,  in  action  to  cancel  deed  where  plaintiff  asserts 
title  under  prior  unrecorded  deed  and  defendants  claim  under  recorded 
deeds  resting  on  subsequent  recorded  deed  from  plaintiff's  grantor  under 
which  grantees  took  no  title  as  such,  burden  is  on  defendants  to  prove 
they  are  bona  fide  purchasers. 

119  Cal.  65-67.    MORROW  y.  BARKER. 

Probate  Claims — Statute. — Court  can  make  no  exception  to  relieve 
from  hardship  or  aid  apparent  equities,  p.  66. 

To  same  effect  in  Savings  etc.  Co.  v.  Irrigation  Co.,  89  Fed.  Rep.  40, 
construing  statute  relating  to  judgment  liens. 
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119  Cal.  67.    ADAMS  y.  WALLACE. 

Mortgage. — Guarantor  of  note  may  be  sued  on  breach,  without  fore- 
closure of  the  mortgage,  p.  70. 

Cited  in  Pierce  v.  Merrill,  128  Cal  469,  470,  79  Am.  St.  Rep.  69,  60- 
noted  under  Cobum  v.  Brooks,  78  Cal.  443. 

119  Cal.  71-73.     HURLEY  v.  RYAN. 

Action  on  Contract. — Complaint  must  allege  nonpayment  as  a  fact^ 
p.  72. 

Cited  in  Penrose  v.  Winter,  136  Cal.  292,  and  Knox  v.  Buckman  C. 
Co.,  139  Cal.  599,  noted  under  Frisch  v.  Caler,  21  Cal.  71. 

Pleading. — ^Failure  to  Demur  does  not  waive  entire  insufficiency  o£ 
complaint,  p.  72. 

Cited  in  Buckman  ▼.  Hatch,  139  Cal.  65,  noted  under  Hopkins  v^ 
Warner,  109  Cal.  133. 

119  Cal.  74  79.    JOSICH  v.  AUSTRIAN  BENEVOLENT  SOCIETY. 

Benevolent  Sodeties. — ^Members  arc  bound  by  provisions  of  reason- 
able by-laws,  p.  76. 
See  note  to  Keams  v.  Howley,  68  Am.  St.  Rep.  869. 

119  Cal.  80-84.    WILLIAMS  v.  BORGWARDT. 

Fraudulent  Conveyances. — Change  of  Possession  held  sufficient,  p. 
83. 

Cited  in  Rosenbaum  v.  Hayes,  10  N.  Dak.  324,  noted  under  Mont- 
gomery V.  Hunt,  6  Cal.  366. 

119  Cal.  84-86.    PEOPLE  v.  LEE. 

Instruction  on  Facts  includes  one  that  assumes  that  certain  fact» 
have  been  proven,  p.  86. 

Cited  in  People  v.  Totman,  136  Cal.  136,  holding  instruction  in  rape 
case  properly  refused. 

119  Cal.  87-88.    CALIFORNIA  IMP.  CO.  v.  QUINCHARD. 

Street  Assessment  is  void  when  based  on  contract  prematurely  made' 
by  street  superintendent,  p.  87. 

Cited  in  Cal.  Imp.  Co.  v.  Moran,  128  Cal.  378,  as  to  assessment  based^ 
on  improper  publication. 

Time. — Sunday  is  to  be  excluded  when  the  last  day,  p.  88. 
See  note  to  State  v.  Michel,  78  Am.  St.  Rep.  377. 
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119  Cal.  88.    PEOPLE  v.  LOVREN. 

Conspiiatora.— Evidence  of  acts  and  declarations  of  is  admissible, 
made  pending  commission  of  the  crime,  p.  91. 

Cited  in  People  v.  Rodley,  131  Cal.  253,  admitting  certain  evidence  in 
perjury  case. 

119  Cal.   104-107.     CARTER  y.  TIL6HHAN. 

Irrigation  District. — ^Warrant  drawn  on  particular  fund  does  not 
limit  holder  to  that  fund,  p.  106. 

Cited  in  Higgins  v.  San  Diego,  131  Cal.  303,  on  point  that  claims 
c-annot  be  defeated  by  refusal  to  transfer  moneys  to  fund  on  which  it 
is  drawn. 

119  Cal.  107.    YOUNG  v.  PINK. 

Default  Judgment  obtained  by  fraud  may  be  set  aside  on  motion 
made  within  six  months,  p.  108. 

Cited  in  Waller  v.  Weston,  126  Cal.  203,  noted  under  People  v.  Temple, 
103  Cal.  447;  Canadian  etc  Co.  v.  Clarita  etc.  Co.,  140  OaL  674,  fol- 
lowing rule. 

119  Cal.  119-122.    COUNTY  OF  INYO  ▼.  ERRO. 

License. — Sheep  Owner  is  not  compelled  to  pay,  when  merely  driving 
sheep  through  the  county,  p.  121. 

Cited  in  County  of  Mono  v.  Flanigan,  130  Cal.  107,  holding  evidence 
sufficient  to  support  exemption. 

County  Ordinance  Requiring  License  to  raise,  graze  or  pasture  sheep 
is  valid,  p.  121. 

Approved  in  Flanigan  v.  Sierra  Co.,  122  Fed.  26,  California  decisions 
sustaining  county  ordinances  imposing  license  taxes  enacted  pursuant 
to  California  Statutes  of  1897,  page  466,  chapter  277,  are  binding  on 
federal  courts. 

119  Cal.  123-131.    EX  PARTE  EDGAR. 

Appeal  from  Habeas  Corpus  proceedings  in  federal  court  upon  con- 
viction in  state  court  operates  to  stay  judgment  in  latter  court,  p.  127. 

To  same  effect  in  In  re  Ebanks,  84  Fed.  Rep.  313,  holding  order  for 
execution,  pending  such  appeal,  void. 

119  Cal.  131-139.    CREW  v.  PRATT.    S.  C.  see  119  Cal.  139,  and  ES- 
TATE OF  PRATT,  119  Cal.  164,  156;  and  119  Cal.  167. 

Family  Allowance  Does  not  Extend  beyond  inventory,  p.  137. 
Approved  in  Estate  of  Bell,  142  CaL  100,  following  rule. 
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119  Cal.  139163.    CREW  v.  PRATT.    S.  C.  see  ESTATE  OP  PRATT, 

119  Gal.  157. 

Decree  of  Distribution  is  oonclusiye  as  to  interpretation  of  trust 
clause  in  will  passed  upon  therein,  when  not  appealed  from,  p.  147. 

Cited  in  Williams  v.  Msrx,  124  Cal.  24,  sustaining  action  for  specific 
performance  based  on  title  so  derived^  although  will  was  uncertain; 
More  V.  More,  138  Cal.  496,  noted  under  Estate  of  Hinckley,  68  CaL 
618;  Snyder  y.  Murdock,  26  Utah,  240,  decree  of  probate  court  by  whicb 
interest  of  certain  heirs  in  estate  of  father  was  distributed  to  one  of 
judgment  creditors  of  heirs  was  condusiye,  where  no  appeal  was  taken, 
on  assignee  for  creditors  of  heirs. 

To  same  effect  in  Goldtree  y.  Allison,  119  Cal.  346,  346,  as  to  yalidity 
of  trust  and  on  same  point.  In  re  Trescony,  119  Cal.  570,  571;  Jewell 
y.  Pierce,  120  Cal.  83,  as  to  construction  of  executory  deyise. 

Res  Judicata. — ^Judgment  is  oonclusiye  as  to  all  matters  necessarily 
involved,  p.  149. 

Cited  in  Newhall  y.  Hatch,  134  Cal.  277  (dissenting  opinion),  noted 
under  Pamell  v.  Hahn,  61  CaL  131. 

119  Cal.  167-164.    PI6NAZ  y.  BURNETT.    S.  C.  121  Cal.  292,  293. 

Time  for  Appeal  from  judgment  is  regulated  by  statute  in  force  when 
judgment  entered,  p.  160. 

To  same  effect  in  Melde  v.  Reynolds,  120  Cal.  236,  discussing  effect  of 
Stats.  1897,  p.  66. 

Dismissal  of  Appeal  will  be  granted  only  on  ground  specified  in  notice 
of  motion,  p.  164. 

Cited  in  Clarke  y.  Mohr,  126  Cal.  643,  as  to  unspecified  insufficiency 
of  bond. 

AppeaL — Order  refusing  to  vacate  appealable  order  is  appealable  by 
parties  who  are  not  original  parties  to  the  record,  p.  163. 

Cited  in  People  v.  Walker,  132  Cal.  142,  applying  rule  to  appeal 
from  order  denying  motion  to  correct  minutes  and  vacate  judgment  in 
criminal  case;  Kaltschmidt  v.  Weber,  136  Cal.  677,  but  ruling  aliter  as 
to  appeal  from  order  relieving  party  from  default  in  filing  bill  of 
exceptions  on  new  trial  motion;  Elliott  v.  Superior  Court,  144  CaL  609, 
arguendo. 

119  CaL  164-166.    LOS  ANGELES  t.  LEAVia 

Stieet8.^City  may  pay  cost  of  opening  out  of  its  treasury,  p.  164. 

Cited  in  Alameda  y.  Cohen,  133  CaL  10,  as  to  payment  of  dunaget 
for  such  opening. 
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119  Cal.  166-175.    PEOPLE  ▼.  ELLENWOOD. 

Instmction  Containing  an  Incorrect  Statement  of  the  evidence,  and 
being  an  unauthorized  conclusion  of  fact,  is  erroneous,  p,  170. 

Distinguished  in  People  v.  Lang,  142  Cal.  487,  upholding  instruction 
as  to  alibi  wherein  court  referred  to  "attempt"  to  prove  alibi 

119  Cal.  176-179.    STANLEY  v.  GILLEN. 

There  is  no  Fixed  Rule  as  to  Dismissal  of  Action  for  want  of  prose- 
cution where  dismissal  is  not  made  compulsory  by  code,  p.  178. 

Approved  in  Ferris  v.  Wood,  144  Cal.  428,  reversing  dismissal  for 
want  of  prosecution  on  account  of  delay  in  service  of  summons  of  two 
y^ears  and  one  month  where  delay  caused  by  effort  to  compromise. 

119  Cal.  180-182.    DENISON  v.  BURRELL. 

Mechanic's  Lien. — Contract  below  one  thousand  dollars  need  not  fol- 
low section  1184,  Code  of  Civil  Procedure,  p.  182. 

Cited  in  Southern  Cal.  L.  Co.  v.  Jones,  133  Cal.  243,  as  to  provisions 
for  retention  of  quarter  of  price. 

119  Cal.  183-192.    SMITH  v.  SMITH. 

Divorce. — Condonation  is  incomplete  without  express  agreement  to 
oondone,  p.  189. 

Cited  in  Hunter  v.  Hunter,  132  Cal.  476,  noted  under  Morton  v.  Mor- 
ton, 117  Cal.  443. 

Divorce. — ^Extreme  Cruelty  may  be  shown  by  mental  suffering  with- 
out impairment  of  health,  p.  187. 

Cited  in  Mahnken  v.  Mahnken,  9  N.  Dak.  191,  noted  under  Barnes 
T.  Barnes,  96  Cal.  171. 

Divorce. — Corroboration  of  Plaintiff's  Testimony  is  sufficient  when 
showing  no  collusion  employed  in  action,  p.  191. 

Approved  in  McMullin  y.  McMuIlin,  140  Cal.  119,  attitude  of  defend- 
ant in  divorce  in  refusing  reconciliation  or  to  cohabit  with  plaintiff, 
and  declarations  of  defendant  to  third  parties  at  time  of  and  subse- 
quent to  offer  of  reconciliation,  are  sufficient  corroboration  of  plain- 
tiff's evidence;  Andrews  v.  Andrews,  120  Cal.  186,  187,  holding  cor- 
roboration sufficient. 

119  Cal.  192-199.     LEHNHARDT  v.  JENNINGS. 

Levy  of  Execution  is  Unnecessary  when  property  is  already  attadied, 
p.  195. 
To  same  effect  in  McFall  v.  Buckeye  etc.  Assn.,  122  Cal.  471,  hold- 
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ing  only  notice  of  sale  necessary;  Leon  v.  Givens,  146  Cal.  742,  743^ 
purchaser  of  homestead  premises  after  levy  of  execution  upon  homestead 
as  land  takes  subject  to  rights  of  judgment  plaintiff  to  have  land  sold 
on  proceedings  to  determine  excess  of  value.  Distinguished  in  Summer- 
ville  V.  Stockton  etc.  Co.,  142  Cal.  540,  no  lien  can  be  acquired  on 
estate  for  years  under  judgment  until  levy  of  execution. 

119  Cal.  201-212.     PEOPLE  v.  DURRANT. 

Order  Fixing  Date  of  Execution  in  murder  case  is  erroneous  if  de- 
fendant thereby  deprived  of  reasonable  time  for  settlement  of  bill  of 
exceptions,  p.  209. 

To  same  effect  in  People  v.  Ebanks,  120  Cal.  629,  but  holding  mere 
shortness  of  time  not  erroneous  where  bill  was  in  fact  presented 
therein. 

119  Cal.  213.  VENTURA  COUNTY  ▼.  CLAY. 

O^cial  Bonds. — District  Attorney  cannot  bring  action  on  without 
order  of  supervisors,  p.  214. 

Cited  in  People  v.  2^1adden,  133  Cal.  348,  but  held  not  involved; 
Contra  Costa  v.  Soto,  138  Cal.  60,  as  to  action  to  recover  moneys  col- 
lected for  the  board  under  contract  with  it. 

119  Cal.  216-225.    PEOPLE  v.  HUBERT.    63  Am.  St.  Rep.  72. 

Question  as  to  Whether  Witness  is  an  "intimate  acquaintance"  is  in 
discretion  of  court,  p.  221. 

Approved  in  People  v.  Suesser,   142  Cal.  361,  following  rule. 

Homicide. — Insanity  is  not  defense  where  defendant  had  requisite 
knowledge  as  to  nature  and  quality  of  act  and  of  its  wrongfulness,  p. 
223. 

To  same  effect  in  People  v.  Barthleman,  120  Cal.  11,  holding  re- 
quested instruction  properly  refused;  People  v.  Fellows,  122  Cal.  240, 
but  holding  instructions  as  to  defense  of  intoxication  erroneous  be- 
cause conflicting;  People  v.  Grifiiih,  146  Cal.  346,  upholding  instruction 
in  prosecution  for  assault  with  intent  to  murder,  that  where  partial 
insanity,  or  insane  delusion,  or  hallucination  is  relied  upon,  it  must 
appear  that  crime  was  the  product  or  offspring  thereof  and  not  the 
result  of  some  sane  reasoning  and  natural  motives. 

119  CaL  226-228.    MONTAGUE  v.  ENGLISH. 

Municipal  Corporations. — ^Exhaustion  of  Fund  does  not  affect  rights 
of  creditor  under  article  11,  section  18,  of  the  constitution,  p.  228. 

Cited  in  Higgins  v.  San  Dieero,  131  Oal.  305,  where  fund  was  lott 
through  failure  of  bank  of  deposit. 
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119  Cal.  229-235.  CROLY  v.  BOARD  OF  TRUSTEES. 

Officer — RemoYal  of. — Prohibition  will  not  lie  to  test  sufficiency  of 
petition  under  which  removal  is  sought,  p.  231. 

Cited  in  dissenting  opinion  in  State  v.  Wood,  156  Mo.  472,  noted 
under  Bishop  v.  Superior  Court,  87  Cal.  226. 

Sacramento  charter  provision  giving  trustees  power  to  try  municipal 
officer,  is  not  grant  of  judicial  power,  pp.  233-234. 

Distinguished  in  Coflfey  v.  Superior  Court,  147  Cal.  534,  superior 
court  has  jurisdiction  to  try  accusation  against  municipal  officer  under 
Penal  Code  section  758,  though  charter  provides  for  his  removal  by 
administrative  proceedings  instituted  by  mayor. 

119  Cal.  249  260.    ALASKA  IMPROVEMENT  CO.  v.  HIRSCH. 

Restraining  order  will  be  dissolved  on  failure  to  give  bond,  p.  250. 
Approved  in  Neumann  v.  Moretti,  146  Cal.  32,  following  rule. 

119  Cal.  283-310.    WOODWARD  ▼.  BROWN.    63  Am.  St.  Rep.  108. 

Mortgage. — ^Personal  Judgment  cannot  be  rendered  until  after  fore- 
closure, p.  292. 

Ci^ed  in  concurring  opinion  in  Hibemia  etc.  Soc.  v.  Thornton,  127 
Cal.  577,  Stockton  etc.  Soc.  v.  Harrold,  127  Cal.  617,  and  Newhall  ▼. 
Bank,  136  Cal.  536,  noted  under  Biddel  v.  Brizzolara,  M  Cal.  354. 

Mortgagor  cannot  Release  part  of  security  at  arbitrary  value  with- 
out consent  of  mortgagee,  p.  291. 

Cited  in  Salt  Lake  etc.  Co.  v.  Millspaugh,  18  Utah,  289,  noted  under 
Brown  v.  Willis.  67  Cal.  235;  Merced  Sec.  Sav.  Bank  v.  Simon.  141 
Cal.  13.  where  subsequent  to  execution  of  mortgage,  mortgagor  granted 
right  of  way  over  mortgaged  lands  to  third  party,  mortgagee  could  not, 
subsequent  to  that  deed,  release  other  portions  of  premises  to  prejudice 
of  owner  of  right  of  way. 

Mortgage  Foreclosure. — Deficiency  Judgment  cannot  be  entered  until 
all  the  property  is  sold,  p.  293. 

Cited  in  Bank  of  Ukiah  v.  Reed,  131  Cal.  603,  noted  under  Mascarel 
V.  Raffour,  51  Cal.  242. 

Assignee  of  Mortgage  is  not  affected  by  recitals  of  subsequent  assign- 
ment by  his  assignor,  p.  300. 

See  note  to  Bobbins  v.  Larson,  65  Am.  St.  Rep.  576,  on  geneml 
subject. 

Same. — ^Attomey's  Pees  may  be  fixed  by  court  without  evidence  as 
to  value,  p.  309. 

Cited  in  Hotaling  v.  Montieth,  128  Cal.  558,  noted  under  Monroe  ▼• 
Pohl,  72  Cal.  570. 
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Mortgaged  Premises  Constitute  Primary  Fund  out  of  which  mort- 
gage debt  must  be  paid,  p.  291. 

Approved  in  Garretson  Inv.  Co.  y.  Amdt,  144  CaL  67,  where  there 
is  no  allegation  or  prayer  in  complaint  for  adjudication  against  right 
of  defaulting  mortgagor  to  receive  rents,  order  directing  receiver  to 
apply  rents  in  his  hands  to  payment  of  mortgage  debt  is  erroneous. 

.119  Cal.  311-315.    PESHIlfE  y.  ORD.    63  Am.  St.  Rep.  131. 

Mortgagor  cannot  Maintain  Ejectment  against  mortgagee  in  posses- 
sion until  mortgage  debt  paid,  p.  314. 

Approved  in  Hooper  v.  Young,  140  Cal.  280,  ejectment  cannot  be  main- 
tained upon  quitclaim  deed  from  mortgagor  who  had  land  by  deed  in- 
tended as  mortgage  where  mortgagee  had  possession  under  deed  and 
had  conferred  all  his  rights  upon  defendant  in  possession. 

119  Cal.  323-333.    PEOPLE  ▼.  VAN  HORN.    See  PEOPLE  ▼.  GREG- 
ORY, 120  Cal.  16,  19. 

Criminal  Law. — ^Evidence  is  admissible  in  anticipation  of  defense 
that  is  clearly  intended,  p.  328. 

Cited  in  People  v.  Clarke,  130  Cal.  646,  as  to  evidence  in  murder  case 
to  show  that  another  did  not  commit  the  crime. 

Preliminary  Examination. — ^Postponement  without  defendant's  con- 
sent is  not  ground  for  setting  aside  information,  p.  326. 

Cited  in  People  v.  Boren,  139  Cal.  212,  holding  motion  properly 
denied. 

Order  in  Which  Testimony  as  to  conspiracy  is  received  is  immaterial, 
p.  330. 
Approved  in  People  v.  DonnoUy,  143  Cal.  398,  following  rule. 

119  Cal.  334  343.    MURPHY  v.  PACIFIC  BANK.    S.  C,  133  Cal.  545; 
140  CaL  542. 

Certificate  of  Deposit  may  be  issued  by  commercial  bank,  p.  341. 
Cited  in  Abbott  v.  Jack,  136  Cal.  612,  holding  cashier  to  have  power 
to  issue  them. 

Savings  Bank. — Stockholders  are  subordinated  to  otiier  depositors  in 
distribution  of  assets,  p.  340. 

Cited  in  Laidlaw  v.  Pacific  Bank,  137  CaL  396,  as  conceded. 

Statutes. — Corporations  formed  under  prior  statutes  were  unaffected 
by  code  provisions,  except  when  modified  or  repealed  therby,  p.  341. 

Citd  in  Home  etc.  Assn.  v.  Nolan,  21  Mont.  213,  214,  and  Menard  t. 
Montana  Cent.  Ry.  Co.,  22  Mont.  347,  construing  local  statutes.  Dis- 
tinguished in  Argues  v.  Union  Savings  Bank.  133  Cal.   144,  ordinary 
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action  for  collection  of  debt  cannot  be  maintained  against  insolvent 
bank  in  process  of  liquidation  under  act  of  1895. 

119  Cal.   344-346.    GOLDTREE  v.  ALLISON. 

Decree  of  Distribution,  when  not  appealed  from,  is  conclusive  as  to 
validity  of  trust  passed  upon  therein,  p.  345. 

Cited  in  Williams  v.  Marx,  124  Cal.  24,  noted  under  Crew  v.  Pratt,  119 
Cal.  139;  In  re  Trescony,  119  Cal.  570,  as  to  validity  of  trusts. 

119  Cal.  346-349.    ESTATE  OF  HEYDENFELDT. 

Appeal. — ^New  Undertaking  cannot  be  filed  in  supreme  court  when 
original  was  void,  p.  348. 

Cited  in  Estate  of  Fay,  126  Cal.  458,  dismissing  appeal  accordingly; 
Stackpole  v.  Hermann,  126  Cal.  466,  and  Jarman  v.  Rea,  129  Oal.  159, 
noted  under  Home  etc.  Association  v.  Wilkins,  71  Cal.  626. 

Appeal. — Undertaking  is  insufficient  when  ambiguous  as  to  appeal 
embraced  therein,  p.  348. 

Cited  in  Carter  v.  Butte  Ck.  etc.  Co.,  131  Cal.  361,  and  Creek  v.  Boze- 
man  etc.  Co.,  22  Mont.  329,  330,  dismissing  appeals  accordingly;  Wad- 
leigh  V.  Phelps,  147  Cal.  141,  142,  appeal  taken  by  one  notice  from 
several  orders  after  judgment  and  not  reive wable  on  appeal  from  others, 
is  not  perfected  by  undertaking  on  appeal  from  judgment,  though  one- 
is  order  denying  new  trial,  and  appeals  must  be  dismissed. 

119  Cal.  349361.    WHIPPLE  v.  HOPKINS. 

Appeal. — Order  refusing  to  settle  new  trial  bill  of  exceptions  is  not 
appealable,  p.  351. 

Cited  in  Kaltschmidt  v.  Weber,  136  Cal.  678,  as  to  order  relieving 
party  from  default  in  filing  bill  of  exceptions  (but  see  Murphy  v. 
Stelling,  138  Cal.  643,  ruling  aliter  when  motion  for  relief  was  denied) ; 
People  y.  Jackson,  138  Cal.  33,  applying  rule  in  criminal  cases;  Beach 
V.  Spokane  etc.  Co.,  25  Mont.  369,  but  ruling  aliter  as  to  order  striking 
out  the  bill.  Distinguished  in  Gay  v.  Torrance,  143  Cal.  19,  issuing 
mandate  to  compel  judge  to  settle  bill  of  exceptions  where  there  were 
several  agreed  meetings  at  which  numerous  amendments  were  agreed: 
upon. 

119  Cal.  352-358.    IRVINE  v.  PERRY. 

Mortgage  Foreclosure. — Counsel  Fees  are  not  includable  in  judgment. 
as  a  lien  unless  mortgage  so  distinctly  specifies,  p.  367. 

Cited  in  Russell  v.  Findley,  122  Cal.  480,  modifying  judgment  accord- 
ingly, on  appeal;  Klokke  v.  Escailler,  124  Cal.  298,  and  Taylor  v.  Ellen- 
berger,  128  Cal.  414.  holding  fees  not  so  secured;  but  see  ruling  alitei, 
County  Bank  v.  Goldtree,   129  Cal.   163. 
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On  foreclosure  of  mortgage  costs  are  in  discretion  of  court,  p.  357. 

Distinguished  in  Gibson  v.  Hammaug,  145  Cal.  455,  where  in  action 
to  annul  deed  made  by  testator  in  lifetime,  plaintiffs  are  heirs  who 
are  devisees  under  will,  and  recover  part  of  land,  they  are  entitled 
to  costs,  as  of  right. 

119  Cal.  358.    BALL  v.  TOLMAN.    S.  C,  136  Cal.  377. 

Mining  Corporations. — ^"Mining  Ground,"  within  act  of  1880,  includes 
property   worked  though  not  legally  locatable,  p.  361. 

Cited  in  Johnson  v.  California  L.  Co.,  127  Cal.  287,  288,  noted  under 
Williams  v.  Miners'  Assn..  66  Cal.  193. 

Directors  of  Mining  Corporations. — ^Act  of  1880  is  not  only  penal,  but 
also  remedial,  p.  363. 

Overruled  ia  Anderson  v.  Byrnes,  122  Cal.  276,  holding  penalty  en- 
forceable, irrespective  of  actual  damage  to  stockholders. 

IIU  Cal.  364  375.    LEE  v.  MURPHY. 

Homestead  declared  by  wife  is  superior  to  prior  mortgage  by  husband, 
whose  recording  was  void,  but  of  which  she  had  notice,  p.  371. 

Cited  in  Duncan  v.  Curry,  124  Cal.  107,  but  held  inapplicable  as  to 
mortgage  executed  by  both  spouses  though  unrecorded  at  time  of  record 
of  homestead  declaration  by  wife;  McNamara  v.  Oakland  etc.  Assn. 
132  Cal.  249,  discussing  effect  of  lis  pendens. 

Homestead  is  not  affected  by  purchase  money  mortgage  or  lien,  p. 
373. 

Cited  in  Johnson  etc.  Bank  v.  Carroll,  109  Iowa,  574  (but  cf.  579). 
as  to  debt  contracted  after  declaration  though  for  money  paid  on 
account  of  purchase  price. 

Rights  of  Homestead  Claimant  are  statutory,  p.  372. 

Approved  in  Gray  v.  Brunold,  140  Cal.  621,  where  portion  of  money 
l^iven  by  one  of  bankrupt  partners  to  wife  was  applied  to  payment  of 
mortgage  upon  his  homestead,  bankruptcy  trustee  cannot  enforce  lien 
upon  payment  for  amount  so  applied. 

119  Cal.  376-381.    SANTA  MONICA  ETC.  CO.  ▼.  HEGE. 

Mechanic's  Lien. — Lessee  may  impose  lien  on  freehold  where  owner 
•does  not  give  proper  notice  after  knowledge  of  work,  p.  379. 

To  same  effect  in  Evans  v.  Judson,  120  Cal.  285  (cited  in  Hines  ▼. 
.Miller,  122  Cal.  521),  holding  lessor  liable  under  fa<*t8. 

Mechanic's  Lien — Completion. — Imperfection  held  "trivial,"  p.  379. 

Cited  in  Bianchi  v.  Hughes,  124  Cal.  27,  but  holding  imperfection  a. 
substantial   one, 
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Mechanic's  Lien  is  not  acquired  unless  notice  complies  with  statutory 
requirements,  p.  379. 

Cited  in  Madera  etc.  Co.  v.  Kendall,  120  Cal.  183,  65  Am.  St.  Rep. 
178,  when  not  stating  person  to  whom  materials  furnished;  Wilson  y. 
Nugent,  125  Cal.  284,  holding  lien  defeated  through  variance,  but  cf. 
Boscow  V.  Patton,  136  Cal.  91,  as  to  immaterial  variance. 

119  Cal.  387  405.    PET£RSON  v.  CITY  OF  SANTA  ROSA. 

Nuisance. — ^Municipal  Corporation  may  be  enjoined  from  polluting 
waters  of  stream,  p.  392. 

Cited  in  Adams  v.  Modesto,  131  Cal.  502,  as  to  maintenance  of  open 
sewer  near  plaintiflf's  property. 

119  Cal.  406-411.    ESTATE  OF  CAVARLY. 

Trust  is  Void  when  power  of  alienation  suspended  for  time  certain, 
p.  409. 

Cited  in  dissenting  opinion  in  Seymour  v.  McAvoy,  121  Cal.  445, 
main  opinion  sustaining  trust  under  will. 

119  Cal.  411-413.    DURRELL  ▼.  DOONER. 

Appeal  Amendment. — Refusal  to  allow  amendment  after  sustaining 
of  demurrer  is  not  error  when  appellant  did  not  request  leave,  p.  413. 

Cited  in  Prince  y.  Lamb,  128  Cal.  130,  noted  under  Buckley  y.  Howe, 
86  Cal.  606. 

119  Cal.  413.    McCLATCHY  y.  SUPERIOR  COURT. 

Contempt. — ^Publication  of  criticism  of  judge  in  newspaper  cannot  be 
punished  summarily,  p.  416. 

Cited  in  Younger  v.  Superior  Court,  136  Cal.  686,  687,  denying  right 
of  judge  to  strike  out  complaint  because  he  was  improperly  made  a 
defendant;  State  v.  District  Court,  24  Mont.  36,  noted  under  Ex  parte 
HoUis,  59  Cal.  408. 

Offender  in  Constmctiye  Contempt  must  be  given  right  to  be  heard  in 
defense,  p.  419. 

Approved  in  Boyd  v.  Glucklich,  116  Fed.  1^,  what  is  sufficient  to 
purge  contempt  in  other  courts  is  sufficient  in  court  of  bankruptcy. 

119  Cal.  429-437.    MOORE  y.  COPP. 

Written  Instrument  set  up  in  answer  may  be  attacked  for  fraud,  al- 
though no  affidavit  filed  by  plaintiff,  p.  432. 

Cited  in  Brooks  v.  Johnson,  122  Cal.  670,  as  to  attack  for  want  of 
consideration;  Clarke  v.  Fast,  128  Cal.  424,  426,  holding  genuineness 
alone  admitted  by  failure   to  file  affidavit;   White   v.   Stevenson,   144 
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Cal.   112,   not  necessary  for  plaintiff  to  plead  facts  under  which   h§ 
claimed  discharge  of  former  mortgage  was  inoperative. 

Findings. — Omission  of  on  certain  issues  is  immaterial  when  deci- 
sion rested  on  other  issues,  p.  436. 

Cited  in  Rauer  v.  Fay,  128  Cal.  526,  applying  rule  to  objection  that 
certain   findings  were  contrary  to  the  evidence. 

Mistake  of  Fact  need  not  be  mutual,  p.  436. 

Cited  in  Capelli  v.  Dondero,  123  Cal.  330,  as  to  reformation  of  deed 
made  under  mistake  as  to  boundary  line;  Palace  H.  Co.  v.  Smith,  134 
Cal.  384,  as  to  dismissal  of  action  through  mistake. 

Pleading. — Written  Instrument  set  out  in  answer  is  deemed  genuine 
unless  controverted  by  plaintiffs  affidavit,  p.  432. 

Cited  in  Knight  v.  Whitmore,  125  Cal.  199,  as  to  special  agreement 
for  attorney's  fees. 

Quieting  Title. — ^Jury  is  not  demandable  in  action,  p.  434. 
Cited  in   Angus   v.   Craven,   132   Cal.   696,   noted  under  Donahue   ▼» 
Meister,  88  Cal.  121. 

Miscellaneous. — Collens  ▼.  Maude,  144  Cal.  293,  where  superior  court 
in  action  on  note  and  mortgage  by  distributees  of  estate  of  deceased 
person,  under  decree  of  distribution  thereof  had  in  court  of  another  state, 
found  that  such  court  had  jurisdiction  of  estate,  finding  implies  'that 
decedent   was   resident  thereof. 

119  Cal.  442  451.    LISSAK  v.  CROCKER  ESTATE  CO. 

Negligence. — ^Evidence  of  declarations  of  elevator  man  made  after 
accident  is  inadmissible  when  not  part  of  res  gestae,  p.  444. 

Cited  in  Williams  v.  S.  P.  C,  133  Cal.  555,  as  to  declarations  of  em- 
ployees made  in  way  of  narrative;  Boone  v.  Oakland  T.  Co.,  139  Cal. 
492,  noted  under  Durkee  v.  Central  Pac.  R.  R.  Co.,  69  Cal.  533;  Rulofson 
V.  Billings,  140  Cal.  460,  applying  rule  in  action  against  estate  of 
decedent  to  enforce  specific  performance  of  contract  made  by  decedent 
in  his  lifetime. 

Party  after  Insisting  on  Admission  of  Evidence  over  objection  to  its 
admissibility  cannot  claim  error  was  harmless,  p.  444. 

Approved  in  Luman  v.  Golden  etc.  Min.  Co.,  140  Cal.  709,  declarations 
made  by  brakeman  who  operated  machinery  and  by  mining  superin- 
tendent which  were  no  part  of  res  gestae,  but  were  made  after  acci- 
dent, as  to  its  cause,  are  inadmissible  against  employer. 

119  Cal.  452  454.    LINOTT  v.  ROWLAND. 

Amended  Complaint  must  be  served  on  all  parties  to  be  affected  by 
the  judgment,  p.  454. 
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Cited  in  Riverside  Co.  v.  Stockman^  124  Cal.  223,  but  holding  recital 
of  service  in  judgment  conclusive  in  view  of  absence  of  opposing  evi* 
dence;  San  Diego  etc.  Bank  v.  Goodsell,  137  Cal.  425,  noted  under 
Thompson  v.  Johnson,  60  Cal.  292. 

119  CaL  454-465.    HARRIS  Y.  COOK. 

Taxation. — ^Publication  of  Delinquent  List  must  be  made  by  con- 
tract under  section  3706,  Political  Code,  p.  455. 

Cited  in  Smeltzer  v.  Miller,  125  CaL  43,  holding  contract  void  when 
no  bids  were  requested. 

119  Cal.  456-460.    PEOPLE  v.  KAISER. 

Incest. — ^Indictment  sustained,  p.  458. 

Cited  in  State  v.  Nugent,  20  Wash.  524,  72  Am.  Si.  Rep.  135,  on  pari 
that  consent  of  female  is  immaterial. 

Fact  that  Daughter  upon  Whom  Incest  Committed  was  under  age  of 
consent  is  immaterial,  p.  458. 

Approved  in  People  v.  Stratton,  141  Cal.  609,  fact  that  daughter  con- 
sented to  intercourse  through  duress  and  fear  of  death  or  bodily  harm 
is  immaterial  in  incest. 

119  Cal.  463-470.    RUED  v.  COOPER. 

Mistake  of  Law  is  not  ground  for  relief,  p.  467. 

Cited  in  Wingerter  v.  San  Francisco,  134  Cal.  548,  86  Am.  St.  Rep. 
295,  denying  right  to  recover  back  moneys  paid  under  such  mistake. 

119  Cal.  470-477.    AIlfSWORTH  y.  BANE  OF  CALIFORNIA.    63  Am. 
St.  Rep.  135. 

Setoff  can  be  claimed  only  as  to  debts  that  are  due,  p.  475. 
See  note  to  De  Camp  v.  Thomson,  70  Am.  St.  Rep.  573. 

119  Cal.  477-487.    WHEELOCK  v.  FIRST  PRESBYTERIAN  CHURCH. 

Church. — ^Property  is  held  in  trust  for  members  and  majority  cannot 
divert  it  to  use  of  another  church,  p.  487. 

Cited  in  Los  Angeles  H.  Bank  v.  Spires,  126  Cal.  545,  and  Immanuels 
Gemeinde  v.  Keil,  61  Kan.  79,  80,  noted  under  Baker  t.  Ducker,  79  Cal. 
365. 

Same. — Decrees  of  Governing  Body  are  conclusive  on  church  and 
courts,  p.  482. 

Cited  in  Trustees  v.  Harris,  73  Conn.  225  as  to  effect  of  consolidation, 
on  property  of  one  constituent. 
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119  Cal.  487-488.    EX  PARTE  RUFFIN. 

Defrauding  Innkeepers. — Statute  of  1889  (section  537.  Penal  Code), 
is  constitutional,  p.  4S8. 

To  same  effect  in  Ex  parte  Williams,  121  Cal.  329,  sustaining  com- 
plaint  and  conviction. 

119  Cal.  489-491.    IN  RE  KASSON'S  ESTATE. 

Probate  Appeal. — Order  allowing  attorney's  fee  on  his  application  was 
appealed  from,  p.  490. 

Cited  in  Estate  of  Kruger,  123  Cal.  392,  on  point  that  such  order 
is  appealable. 

Probate  Account. — ^Executor  may  be  allowed  for  services  of  attorney, 
p.  490. 

Cited  in  Joost  v.  Bennett,  123  Cal.  427,  noted  under  Gumee  v.  Ma- 
loney,  38  Cal.  85;  Briggs  v.  Breen,  123  Cal.  659,  noted  under  Dwinelle 
V.  Henriquez,  1  Cal.  387. 

119  Cal.  492-495.    STERRETT  v.  BARKER. 

Executor  cannot  bind  estate  for  damages  for  breach  of  his  contract, 
p.  494. 

Cited  in  Nickals  v.  Stanley,  146  Cal.  727,  neither  administrator  in 
official  capacity  nor  sureties  on  his  bond  are  liable  to  widow  of  decedent 
for  appropriation  of  proceeds  of  insurance  policy  payable  to  her  which 
were  collected  by  the  administrator  and  applied  to  the  payment  of 
debts  of  estate;  Briggs  v.  Breen.  123  Cal.  660,  noted  under  Eustace  ▼. 
Jahns,  38  Cal.  3;  Miller  v.  Gray,  136  Cal.  264,  on  point  that  adminis- 
trator's lease  includes  no  implied  covenant  for  quiet  enjoyment;  note 
to  Fletcher  y.  American  etc.  Co.,  78  Am.  St.  Rep.  201,  202. 

119  Cal.  498-501.    ESTATE  OF  DEVINCENZI.     S.  C.  131  Cal.  453. 

Objection  by  Purchaser  at  Probate  Sale  to  order  confirming  it.  on 
ground  that  petition  for  sale  did  not  properly  state  condition  of  prop- 
erty, is  collateral  attack  upon  order  of  sale,  p.  500. 

Approved  in  Estate  of  Levy,  141  Cal.  643,  644,  upholding  sufficiency 
of  petition  for  sale  of  realty. 

119  Cal.  509-518.    KING'S  COUNTY  ▼.  TULARE  COUNTY. 

Swamp  Land  Fund  belongs  to  state,  and  creation  of  new  county  docs 
not  entitle  latter  to  share  thereof  without  legislative  action,  p.  515. 

Cited  in  California  etc.  Co.  v.  Whitson,  129  Cal.  379,  discussing  rights 
of  purchasers  to  such  funds;  Miller  v.  Batz.  131  Cal.  406,  on  point  that 
purchaser's  rights  thereto  as  against  county  are  measured  oy  his  cor- 
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reBponding  rights  as  against  state;  cited  also  in  Reclamation  Dist.  ▼. 
County,  134  Cal.  479,  as  giving  history  of  swamp  land  .legislation. 

Miscellaneous.— Miller  &  Lux  v.  Batz,  142  Cal.  450,  as  reciting  history 
of  grant  in  litigation. 

119  Cal.  518-526.    RODE  ▼.  SIEBE. 

Special  Laws. — Statute  containing  classiHeation  based  on  difference 
between  secured  and  unsecured  taxes  is  valid,  p.  521. 

Cited  in  Vail  v.  San  Diego  Co.,  126  Cal.  38,  as  to  statute  allowing 
fees  and  salaries  for  officers  in  different  counties. 

Law  is  not  Special  if  Classification  which  it  makes  is  based  upon 
intrinsic  differences  requiring  different  regulations,  p.  521. 

Approved  in  Ruperich  v.  Baehr,  142  Cal.  195,  upholding  Code  of  Civil 
Procedure,  section  710,  relating  to  garnishment  of  salaries  of  public 
officers;  Deyoe  v.  Superior  Court,  140  Cal.  481,  upholding  iKterlocutory 
divorce  decree  act  of  1903. 

119  Cal.  526-530.    BLISS  v.  SNEATH. 

Omisaion  of  Finding  is  not  reversible  error,  when  no  evidence  was 
introduced  on  the  issue,  p.  529. 

Cited  in  Estate  of  Carpenter,  127  CaL  587,  noted  under  Himmelman 
r.  Henry,  84  Cal.  104. 

119  Cal.  531-534.     HAWXHXJRST  v.  RATHGEB.     63  Am.  St.  Rep.  142. 

Where  Recitals  in  Order  do  not  Operate  to  change  findings,  they  must 
stand  until  set  aside,  p.  533. 

Distinguished  in  Merrill  v.  Miller,  28  Mont.  144,  court  may  at  hear- 
ing of  motion  for  new  trial  amend  obvious  error  in  favor  of  plaintiff 
in  conclusion  of  law. 

119  Cal.  534-538.     HOME  ETC.  OF  INEBRIATE  v.  SAN  FRANCISCO. 

Where  land  in  San  Francisco  dedicated  for  Home  for  Inebriates,  gives 
city  title  for  public  use  designated,  pp.  536-537. 

Approved  in  La  Societa  Italiana  Di  Mutua  Benelicienza  v.  San  Fran- 
cisco, 131  Cal.  173,  city  holds  cemetery  lands  in  trust  for  public  usea 
as  cemetery. 

119  Cal.  645-552.     SAYWARD  ▼.   HOUGHTON. 

Sale.— Tender  of  Payment  held  sufficient,  p.  550. 

Cited  in  Wolff  v.  Canadian  Pac.  Ry.  Co.,  123  Cal.  543,  on  point  that 
Tight  of  purchase  under  a  contract  is  secured  by  a  tender;  Gallnghor 
▼.  Equitable  Gas  L.  Co.,  141  Cal.  707,  708,  upholding  contract  between 
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plaintifif  and  gas   company  for  supplying  gas   to   plaintiff's   hotel   at 
specified  rate  so  long  as  plaintiff  used  gas  in  hotel. 

Specific  Performance. — ^Mutuality  is  sufficient  if  existing  at  time  of 
suit,  p.  548. 

Cited  in  Spires  v.  Urbahn,  124  Cal.  Ill,  noted  under  Cooper  v.  Pena, 
21  Cal.  404;  dissenting  opinion  in  McCowen  v.  Pew,  147  Cal.  310,  ma- 
jority determining  measure  of  damages  for  breach  of  contract  for  option 
to  purchase  timber  land  where  vendor  sold  timber  before  expiration  of 
option.    Distinguished  in  Stanton  v.  Singleton,  126  Cal.  663,  arguendo. 

Resulting  Trust  arises  from  purchase  in  name  of  one  with  funds- 
provided  by  another,  p.  660. 

Cited  in  Savings  etc.  Co.  v.  Davidson,  97  Fed.  712,  noted  under  Hidden 
Y.  Jordan,  21  Cal.  92. 

119  Cal.  652-561.    GOAD  y.  MONTGOMERY.    63  Am.  St.  Rep.  145. 

Decree  of  Distribution  is  conclusive  when  not  appealed  from,  p. 
667. 

Cited  in  In  re  Trescony,  119  Cal.  570,  and  Jewell  v.  Pierce,  120  Cal. 
83,  cited  under  Crew  v.  Pratt,  119  Cal.  139;  Williams  v.  Marx,  124  CaL 
24,  noted  under  Crew  v.  Pratt,  119  Cal.  139;  Toland  v.  Earl,  129  Cal. 
152-156,  79  Am.  St.  Rep.  103-106;  McCloud  v.  Hewlett,  135  Cal.  .367. 
368,  on  point  that  decree  determines  deraignment  of  title;  More  v. 
More,  133  Cal.  495,  noted  under  Estate  of  Hinckley,  58  Cal.  518;  Estate 
of  Freud,  134  Cal.  336,  and  Silva  v.  Santos,  138  Cal.  541,  on  point  that 
probate  court  has  exclusive  jurisdiction  as  to  distribution  of  estate; 
Estate  of  Merchant,  143  Cal.  539,  upholding  distribution  of  estate  to 
trustees  under  will  making  charitable  bequest  to  them  for  benefit  of 
Oakland  Red  Cross  Society  and  to  be  used  to  equip  hospital  for  soldiers 
coming  from  Pacific  Coast;  State  v.  O'Day,  41  Or.  602,  order  of  distri- 
bution by  probate  court  is  binding  on  state  when  in  pursuit  of  escheat- 
ed property. 

Trustees  Under  Will  have  no  power  as  such  until  distribution  to 
them,  p.  561. 

Cited  in  Bemmerly  v.  Woodard,  136  Cal.  331,  denying  right  to  com- 
pensation as  such,  while  also  executor. 

119  Cal.  561-564.    MATTER  OF  VISALIA  CITY  WATER  CO. 

Involuntary  Insolvency. — Bond  must  be  filed  with  two  sureties  and  all 
petitioners  as  principals,  p.  563. 

Cited  in  concurring  opinion  in  Anderson  v.  Superior  Court,  122  Cal. 
219,  on  point  that  filing  of  proper  bond  is  jurisdictional;  In  re  Mealy, 
127  Cal.  106,  but  holding  objection  insufficient  when  first  raised  on 
appeal;  In  re  Whipple,  129  Cal.  427,  on  point  that  amended  petition- 
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cannot   be   verified  by   one  who   was   not   a   creditor   under  original 
petition. 

119  Cal.  668-671.    MATTER  OP  TRUST  OP  TRESCONY. 

Decree  of  Distribution  is  conclusive  when  not  appealed  from,  p.  571. 

Cited  in  Jewell  v.  Pierce,  120  Cal.  83,  and  Cunha  v.  Hughes,  122  Cal. 
113,  cited  under  Hill  Co.  v.  Lawler,  116  Cal.  369;  Williams  v.  Marx,  124 
Cal.  24,  noted  under  Crew  v.  Pratt,  119  Cal.  139;  McKenzie  v.  Budd,  125 
Cal.  602,  noted  under  Hill  Co.  v.  Lawler,  116  Cal,  359. 

119  Cal.  571-677.    ESTATE  OP  CALLAGHAN. 

Bill  in  Equity  does  not  Lie  to  reform  will,  p.  575. 

Approved  in  Estate  of  Lynch,  142  Cal.  375,  devise  of  tract  which 
testator  did  not  own  and  which  was  specifically  described  as  part  of 
-certain  quarter  section  cannot  be  construed  as  devise  of  different  quar- 
ter section  in  same  section  which  was  owned  by  him. 

119  Cal.  579-586.    ESTATE  OP  PERNANDEZ. 

Inventory. — ^Valuation  in  is  not  conclusive,  p.  584. 

Cited  in  Estate  of  Carver,  123  Cal.  106,  but  holding  it  prima  facie 
•evidence,  on  computation  of  commissions. 

Probate  Account. — Order  Settling  is  conclusive  as  against  all  sui 
juris,  when  on  proper  notice,  p.  582. 

Cited  in  Estate  of  Grant,  131  Cal.  429,  noted  under  Estate  of  Stott, 
^2  Cal.  403. 

119  Cal.  586-589.    TUTTLE  ▼.  SCOTT. 

Vacation  of  Default.— Affidavit  of  Merits  need  not  state  the  facts 
constituting*  the  defense,  p.  588. 

Cited  in  Bauer's  etc.  Co.  v.  Gilleran,  138  Cal.  354,  noted  under  Fran- 
cis V.  Cox,  33  Cal.  325. 

119  Cal.  595-599.     PEOPLE  v.  BRYANT. 

Palse  Pretenses. — ^Indictment  held  sufficient,  p.  596. 

Cited  in  People  v.  Cummings,  123  Cal.  272,  sustaining  conviction  under 
facts  stated. 

119  Cal.  604-607.    PAC.  POSTAL  ETC.  CO.  v.  DALTON. 

Taxation. — Complaint  to  enjoin  collection  of  tax,  held  sufficiently  to 
show  fraudulent  assessment,  as  against  general  demurrer,  p.  605. 

Cited  in  Kern  etc.  Co.  v.  Kern  Coiuity,  137  Cal.  516,  holrtini;  thit 
complaint  did  not  show  such  an  assessment;  Couts  v.  Cornell,  147  Cal. 
■562,  563,  complaint  to  restrain  execution  of  tax  deed  to  state  on  account 
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of  defective  description  of  land  in  assessment  which  does  not  allege 
payment  or  offer  to  pay  just  proportionte  share  of  taxes  is  demurrable; 
O.  &  C.  R.  R.  V.  Jackson  Co.,  38  Or.  600,  enjoining  county  and  its  of- 
ficers from  collecting  taxes  against  plaintiff  where  property  is  alleged 
to  have  been  fraudulently  and  discriminatingly  assessed  at  unequal 
rate. 

119  Cal.  607-612.    WESTERFIELD  v.  SCRIPPS. 

Libel — ^Malice. — Evidence  is  admissible  that  libel  was  published  with- 
out an  attempt  to  investigate  the  truth  of  the  matter  involved,  p.  611. 
Cited  in  Turner  v.  Hearst,  137  Cal.  235,  holding  instruction  erroneous. 

119  Cal.  613-620.    FALLTRICE  v.  SULLIVAN. 

Election. — Great  Register  remains  for  all  purposes  until  superseded 
by  new  one,  p.  619. 

Cited  in  Pepole  v.  Prewett,  124  Cal.  12,  citing  main  case  also  on^ 
point  that  new  registration  was  unnecessary  for  annual  school  election. 

Word  ''Sessions"  Means  Time  During  which  Court  is  in  fact  engaged: 
in  business,  as  a  court,  p.  616. 

Approved  in  United  States  v.  Dietrich,  126  Fed.  660,  under  Revised 
Statutes,  section  1038,  providing  that  district  court  may  remit  indict- 
ment to  next  session  of  circuit  court  for  same  district,  word  "session" 
is  used  as  meaning  an  actual  sitting  of  court  and  not  in  sense  of 
"term." 

119  Cal.  620-624.    PEOPLE  ▼.  SLATER. 

Abduction. — Age  may  be  shown  by  entry  in  Bible,  with  explanation 
as  to  latter's  condition,  p.  623. 

Cited  in  Hall  v.  Cardell.  Ill  Iowa,  208,  as  to  leaves  torn  from  Bible. 

119  Cal.  624  635.    MURPHY  v.  SAN  LUIS  OBISPO. 

Municipal  Bonds — ^Election. — Ordinance  controls  as  to  manner  of,  p. 
632. 

Cited  in  City  of  San  Luis  Obispo  v.  Fitzgerald,  126  Cal.  281,  282. 
citing  main  case  also  as  to  form  of  ballot;  and  see  Los  Angeles  v. 
Hance,  130  Cal.  281,  282,  as  to  both  points. 

119  Cal.  635-637.    EX  PARTE  QUEIROLO. 

Appeal — ^Effect  of. — ^Divorce  Decree  cannot  be  modified  as  to  custody 
of  children,  pending  appeal  therefrom,  p.  635. 

Cited  in  Vosburg  v.  Vosburg,  137  Cal.  495,  as  to  similar  decree.  Dis- 
tinguished in  De  l^e'-^ons  v.  Siddall,  143  Cal.  315,  where  after  modiiica- 
tion  of  divorce  decree  awarding  custody  of  child  to  mother,  she  delivered 
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its  custody  to  father,  subsequent  stay  bond  on  appeal  from  modifying 
order  is  ineffecutal  and  mother  will  not  be  awarded  custody  on  habeaa 
corpus. 

119  Cal.  637-642.    KSNNSDY  ▼.  CHAS£.    63  Am.  St.  Rep.  153. 

Master  is  not  Liable  for  injury  to  servant  leaving  place  of  employ- 
ment and  going  to  another  part  of  premises  for  his  own  oonyenience, 
p.  641. 

Cited  in  Ellsworth  v.  Metheny,  104  Fed.  121,  as  to  injury  to  miner 
in  shaft  when  on  visit  to  another  during  noon  hour;  note  to  Portance 
V.  Coal  Co.,  70  Am.  St.  Rep.  937;  Means  v.  Southern  Cal.  Ry.,  144  Cal. 
479,  holding  railroad  not  liable  for  injuries  to  licensee  caused  by  burst- 
ing of  acid  tank  in  freight-house;  Grundel  v.  Union  Iron  Works,  141 
Cal.  567,  a  corporation  owning  vessel  is  not  liable  for  death  of  person 
attempting  to  go  aboard  on  insecure  gang-plank  where  he  was  mere 
licensee. 

119  Cal.  643-645.    FISK  y.  CASEY. 

Appeal. — Finding  cannot  be  impeached  by  proof  of  intimation  of 
judge  at  trial,  p.  645. 

Cited  in  Cohen  v.  Alameda,  124  Cal.  509,  applying  rule  in  case  of  new 
trial  asked  for  surprise  based  on  remarks  at  trial. 

119  Cal.  651-658.    ESTATE  OF  DE  LAVEAGA.  * 

Miscellaneous. — Estate  of  De  Laveaga,  142  Cal.  166,  reciting  history 
of  litigation. 

119  Cal.  663-667.    ESTATE  OF  STRONG. 

Probate  Proceedings  are  statutory  and  special,  p.  666. 

Cited  in  Silva  v.  Santos,  138  Cal.  541,  on  point  that  jurisdiction  is 
original  and  exclusive. 

119  Cal.  670-682.    HEARNE  v.  DE  YOUNG.    S.  C,  132  Gal.  359. 

Libel — Malice. — Evidence  is  admissible  as  to  sources  of  information 
and  precautions  taken  on  its  verification,  p.  681. 

Cited  in  Swan  v.  Thompson,  124  Cal.  197,  200,  noted  under  Wilson  v. 
Fitch,  41  Cal.  363.  and  citing  main  case  also  as  to  sufficiency  of  justifica- 
tion. 

Same. — ^Evidence  as  to  understanding  of  article  by  others  is  inadmis- 
sible except  in  cases  of  ambiguity,  p.  678. 

Cited  in  Chiatovich  v.  Hanchett,  96  Fed.  686,  but  allowing  evidence  of 
understanding  of  article  in  the  community. 
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119  Cal.  686-691.    IRWIN  ▼.  COUNTY  OF  TUBA. 

CUim  Against  County  cannot  be  allowed  unless  autliorized  by  law, 
p.  690. 

CSted  in  California  etc.  Co.  ▼.  Whitaon,  129  CaL  380,  discusaing  right 
••f  purchaser  to  repayment  from  swamp  land  fund. 


VOIiTJME   CXX. 


120  Oal.  1-7.    PHELAN  v.  SAN  FRANCISCO. 

Taxes  Paid  Under  Protest  cannot  be  recoyered  back  when  not  also 
paid  under  compulsion  or  coercion,  p.  5. 

Cited  in  Rooney  v.  Snow,  131  Cal.  64,  noted  under  Brumagim  v.  Til- 
linghast,  18  Gal.  265;  Pacific  Coast  etc.  Co.  y.  Wells,  134  Cal.  475,  but 
holding  case  inapplicable  to  demand  for  taxes  refunded  by  supervisors 
under  section  3804,  Political  Code.  Distinguished  in  Helman  v.  Loa 
Angeles,  147  Cal.  654,  where  charter  provided  that  mode  and  manner  of 
<M>llecting  city  taxes  should  be  same  as  that  of  collection  of  state  and 
county  taxes.  Political  Code,  section  3819,  though  enacted  subsequent 
to  charter  is  applicable  thereunder 

Where  tax  collector  pays  tax  moneys  paid  under  protest  into  treasury 
he  is  not  personally  liable,  p.  5. 

Approved  in  Craig  v.  Boone,  140  Cal.  719,  following  rule. 

Diipont  Street  Taxes. — ^Deed  is  not  prima  facie  evidence  of  any  prior 
proceedings,  p.  6. 
Cited  in  Haines  v.  Young,  132  Cal.  513-615,  as  to  similar  deed. 

One  Paying  Valid  Tax  Under  Protest  cannot  recover  sum  paid  by 
reason  of  defect  in  proceeding  for  sale  of  land  to  enforce  collection, 
p.  6. 

Approved  in  Bakersfield  etc.  Co.  v.  Kern  Co.,  144  Cal.  154,  fact  that 
taxes  on  possessory  right  to  mining  claim  which  was  assessed  as  realty 
were  paid  under  protest  cannot  sustain  action  to  recover  back  the 
taxes. 

Miscellaneons. — Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  664,  in  action 
based  on  Political  Code,  section  3804,  to  recover  taxes  illegally  assessed 
and  collected  payment  under  protest  need  not  be  alleged. 

120  Cal.  7-16.    PEOPLE  v.  BARTHLEMAN. 

Homicide. — ^Irresistible  Impulse  is  not  a  defense,  p.  11. 

Cited  in  People  v.  Methever,  132  Cal.  333,  holding  instruction  properly 
refused. 

Notes  Cal.  Rep.— 307      4897 


120  Cal.  10-33  Notes  on  California  Reports.  489& 

Instructions  on  Facts. — ^Instruction  as  to  caution  relative  to  expert 
testimony  is  not  prejudicial,  p.  13. 

Cited  in  Estate  of  Blake,  136  Cal.  311,  but  holding  instruction  im- 
properly given. 

Appeal — ^Evidence. — Error  in  exclusion  is  not  reversible  when  not 
prejudicial,  p.  15. 

Cited  in  People  v.  Glaze,  139  Cal.  162,  noted  under  People  v.  Brother- 
ton,  47  Cal.  404. 

Instruction  that  if  Jury  Have  Reasonable  Doubt  of  sanity  of  de- 
fendant at  time  of  commission  of  homicide  they  must  acquit  is  prop- 
erly refused,  p.  11. 

Approved  in  People  v.  Suesser,  142  Cal.  365,  upholding  instruction 
that  burden  of  proving  insanity  is  on  defendant. 

120  Cal.  16-22.    PEOPLE  y.  GREGORY. 

Attorneys. — Motion  to  permit  additional  counsel  is  within  discretion 
of  court  and  properly  denied  when  causing  delay,  p.  21. 

To  same  effect  in  Benton  v.  Budd,  120  Cal.  332,  discussing  effect  of 
signature  to  affidavit  of  names  of  attorneys  one  of  whom  was  related  to 
judge. 

120  Cal.  22-25.     KENNEY  v.  PARKS. 

Appeal. — Satisfied  Judgment. — Party  may  appeal  when  Judgment  has 
been  satisfied  against  his  will,  p.  23. 

Cited  in  Vermont  Marble  Co.  v.  Black,  123  Cal.  23,  holding  action  pend- 
ing and  judgment  not  satisfied  by  execiition  sale;  Yndart  v.  Den,  125 
Cal.  89,  discussing,  as  in  main  case,  right  to  restitution  on  reversal,  and 
on  same  point  see  Warner  Bros.  Co.  v.  Freud,  131  Cal.  646,  82  Am.  St. 
Rep.  405. 

120  Cal.  27-29.    PERKINS  v.  WEST  COAST  LTJlffBER  CO. 

Statute  of  Limitations  is  suspended  as  to  counterclaim  by  filing  of 
complaint,  p.  28. 

Cited  in  McDougald  v.  Hulet,  132  Cal.  161,  as  to  matters  set  forth 
in  answer,  whether  considered  as  cross -complaint  or  counterclaim. 

120  Cal.  29-33.    SACRAMENTO  ▼.  CLUNIE. 

Dedication. — City  is  not  estopped  by  laches  from  bringing  ejectment 
for  land  dedicated  as  street,  p.  31. 

Cited  in  Eureka  v.  McKay,  123  Cal.  673,  holding  estoppel  not  estab- 
lished. 

Dedication. — Finding  against  will  not  be  reversed  where  evidence  con- 
flicts, p.  32. 
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Cited  in  Los  Angeles  v.  Kysor,  125  Cal.  465,  406,  sustaining  such  find- 
ing as  to  park. 

Same. — Sales  according  to  plat  are  not  conclusive  as  to  intent  to 
dedicate,  p.  32. 

Cited  in  Anaheim  v.  Langenberger,  134  Cal.  609,  holding  no  dedica- 
tion established. 

120  Cal.  33-43.    FOLEY  v.  FOLEY.    65  Am.  St.  Rep.  147. 

Contempt. — Pleading  cannot  be  stricken  out  for,  p.  39. 

Cited  in  Younger  v.  Superior  Court,  136  Cal.  686,  noted  under  Mc- 
Clatchy  v.  Superior  Court,  119  Cal.  419. 

Motion  for  New  Trial  cannot  be  made  when  no  question  of  fact  was 
decided,  p.  36. 

Cited  in  Horton  v.  State,  60  Neb.  707,  construing  local  statutes. 

Code  of  Civil  Procedure,  section  1991,  authorizing  striking  out  of 
answer  because  of  defendant's  refusal  to  sign  deposition,  is  void,  p. 
42. 

Approved  in  Summerville  v.  Kelliher,  144  Cal.  160,  following  rule; 
Meacham  v.  Bear  Valley  Irrigation  Co.,  145  Cal.  608,  court  cannot  for 
mere  failure  of  defendant  in  ejectment  to  obey  order  for  deposit  of  half 
of  reporter's  fee,  order  judgment  for  plaintiff  without  any  trial  of 
cause. 

Where  Complaint  Fails  to  Ask  that  Property  be  conveyed  to  re- 
ceiver decree  cannot  so  direct,  p.  42. 

Approved  in  Garretson  Inv.  Co.  v.  Amdt,  144  Cal.  67,  where  there 
is  no  allegation  or  prayer  in  complaint  for  adjudication  against  right 
of  mortgagor  to  receive  rents,  order  directing  receiver  to  apply  rents  in. 
his  hands  to  payment  of  mortgage  debt  is  erroneous. 

120  Cal.  44  46.    McDONALD  v.  CUTLER. 
Cited  in  Metropolitan  St.  Ry.  Co.  v.  Gumby,  99  Fed.  195. 

120  Cal.  46-63.    WALSH  v.  HUNT. 

Principal  is  Bound  by  acts  of  agent  within  his  authority,  p.  49. 

Cited  in  Mitrovich  v.  Fresno  etc.  Co.,  123  Cal.  384,  noted  under 
Robinson  v.  Nevada  Bank,  81  Cal.  106. 

120  Cal.  54-59.    EUREKA  y.  GATES. 

New  Parties  may  be  brought  in  by  cross-complaint  when  necessary, 
p.  58. 

Cited  in  MacKenzie  v.  Hodgkin,  126  Oal.  595,  noted  under  Colton  etc. 
Co.  y.  Raynor,  67  CaL  592. 
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120  Cal.  59-63.    SAN  FRANCISCO  t.  6R0TE.    «5  Am.  St  Rep.  155. 

Dedication. — ^Intent  of  owner  must  clearly  appear,  p.  62. 

Cited  in  Los  Angeles  y.  Kysor,  125  Gal.  465,  noted  under  Sacramento 
V.  Clunie,  120  Cal.  32. 

Ejectment  wiU  Lie  for  dedicated  street,  p.  60. 

ated  in  S.  P.  Co.  v.  Hyatt,  132  Cal.  246,  applying  rule  to  action  by 
railroads  to  point  of  right  of  way;  Fresno  etc  Co.  v.  S.  P.  etc  Co», 
135  CaL  203,  noted  under  Visalia  v.  Jacob,  65  CaL  434;  note  to  Oar- 
linville  v.  Castle,  69  Am.  St.  Rep.  216. 

120  CaL  67-69.    HOLT  Y.  HOLT. 

Mistake.— Reformation  of  deed  will  be  granted  for  mutual  mistake 
as  to  property  conveyed,  p.  69. 

See  note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  491,  497,  502,  on 
reformation. 

120  Cal.  79.    JEWELL  v.  PIERCE. 

Decree  of  Distribution  is  conclusive  as  to  construction  of  devise 
passed  upon  therein,  p.  83. 

Cited  in  Cunha  v.  Hughes,  122  CaL  113,  as  to  character  of  property 
and  rights  of  widow  therein;  McKenzie  v.  Budd,  125  CaL  602,  noted 
under  Hill  Co.  v.  Lawler,  116  Cal.  359. 

120  CaL  86-89.    SMITH  v.  HAWKINS. 

Water  Rights. — ^Appropriator  is  not  entitled  to  a  full  capacity  of 
^itch,  but  only  so  mucn  as  is  beneficially  used,  p.  88. 

Cited  in  Strong  v.  Baldwin,  137  CaL  440,  noted  under  Last  Chance 
etc  Ditch  Co.  v.  Heilbron,  86  Cal.  1. 

120  CaL  89-94.    SHARP  v.  LOUPE. 

Probate  Sale  of  community  property  in  husband's  estate,  to  pay 
debts,  passes  wife's  interest  therein,  p.  92. 

Cited  in  Estate  of  Wickersham,  139  Cal.  656,  but  held  restricted 
to  sale  for  such  purpose. 

120  Cal.   94  101.    PACIFIC  ETC.  CO.  v.  BEAR  VALLEY  ETC.  CO.; 

65  Am.  St.  Rep.  158. 

Amendment  of  Answer. — ^Denial  of  motion  is  not  reversible  error 
when  not  prejudicial,  p.  101. 

To  same  effect  in  Bank  v.  Heron,  122  Cal.  110,  sustaining  denial  where 
new  issues  raised  by  such  amendment. 
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1£0  Oal.  102.    WARD  y.  D£  OCA. 

Mortgage. — Grantee  of  Mortgagor  assuming  debt  is  liable  only  when 
mortgagor  is  liable,  p.  105. 

Cited  in  dissenting  opinion  in  McKay  v.  Ward,  20  Utah,  183,  noted 
under  Biddel  v.  Brizzolara,  64  Cal.  354;  Page  v.  W.  W.  Chase  Co.,  145 
Cal.  585,  title  of  purchase  is  not  affected  by  judgment  foreclosing  street 
assessment  against  vendor  by  reason  of  provision  in  conveyance  that  it 
was  subject  to  any  existing  lien  for  street  work;  Y.  M.  C.  A.  v.  Croft, 
35  Or.  Ill,  75  Am.  St.  Rep.  671,  on  point  that  such  grantee  is  not  liable 
under  deficiency  judgment  if  merely  a  guarantor  of  the  note. 

Subsequent  Deed  by  Grantee  of  Mortgaged  Premises  reciting  that 
grantee  did  assume  mortgage  does  not  impose  personal  liability  on 
subsequent  grantee  to  mortgagee,  p.  105. 

Distinguished  in  Washer  v.  Independent  M.  etc.  Co.,  142  Cal.  709, 
where  mine  owners  agreed  with  third  person  that  he  should  pay  for  de- 
velopment in  consideration  of  interest  in  mine,  and  it  was  agreed  that 
all  advances  should  be  repaid  in  cash  in  case  of  sale,  where  corporation 
purchased  mines  subject  to  agreement  third  party  may  sue  corporation 
for  advances. 

120  CU.  123-128.    TAYLOR  t.  McCONIGLB. 

Oral  declarations  of  grantor  of  plaintiff  in  action  to  quiet  title  are 
inadmissible  against  defendants  who  do  not  claim  title  under  parties 
who  made  declaration,  p.  126. 

Approved  in  Western  Union  Oil  Co.  v.  Newlove,  146  Cal.  774,  evi- 
dence of  declarations  of  lessor  under  whom  plaintiff  claims  as  owner, 
made  in  his  own  favor,  are  inadmissible  in  action  to  quiet  title  to 
strip  involving  location  of  boundary  line. 

Reporter's  Fees. — Amendment  of  1885  to  section  274,  Code  of  Ciyfl 
Procedure,  is  void,  p.  128. 

(Xted  in  Stevens  v.  Truman,  127  Oal.  159,  160,  noted  under  Smith  t. 
Strother,  68  CaL  194. 

120  Cal.  128-137.    PEOPLE  T.  VON  TIEDEMAN. 
Cited  in  Cutler  v.  Territory,  8  Okla.  104,  112. 

12C  Cal.  137-140.    MARCHANT  ▼.  HAYES. 

Mechanic's  Lien  is  premature  when  filed  before  completion,  p.  139. 

Cited  in  Jones  v.  Kruse,  138  Cal.  617,  holding  claim  invalid  when  com* 
pletion  not  shown. 

120  CaL  140-143.    ALDRICH  v.  SUPERIOR  COURT.    S.  C,  135  CaL  13. 
,    Insanity.— Restoration  under  section  1766,  Code  of  Civil  Procedure, 
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applies  only  to  persona  for  whom  guardians  have  been  appointed,  p. 
142. 
See  note  to  Flach  v.  Gottschalk  Co.,  71  Am.  St.  Rap.  427. 

120  Cal.  143-147.    McKAY  v.  SUPERIOR  COURT. 

DiYorce — Children. — Court  may  make  order  after  final  decree  com- 
pelling father  to  maintain,  p.  145. 

Cited  in  McKay  v.  McKay,  125  Cal.  69,  but  holding  order  not  valid, 
as  to  past  expenses  nor  as  to  reimbursement  of  stepfather;  McFarlane 
V.  McFarlane,  43  Or.  486,  court  may  after  divorce  on  proper  notice  re- 
quire party  in  fault  to  contribute  to  future  support  of  minor  children 
and  to  pay  reasonable  sum  for  their  past  support. 

120  Cal.  147-155.    LEE  v.  McCLELLAND. 

Frauds  cannot  be  predicated  on  expressions  of  opinion,  p.  149. 

Cited  in  Taylor  v.  Ford,  131  Cal.  445,  noted  under  Rendell  v.  Soott,  70 
Cal.  514. 

Limitations — ^Knowledge. — ^Means  of  obtaining  an  equivalent  to,  pu 
151. 

Cited  in  Smith  v.  Martin,  135  Cal.  254,  noted  under  Moore  v.  Boyd, 
74  Cal.  167. 

120  Cal.  156-167.    PIERCE  v.  SOUTHERN  PAC.  CO. 

Limitations. — ^Foreign  Corporation  is  absent  from  all  states  except 
that  of  its  creation,  p.  163. 

Overruled  as  dictum  in  Harrigan  v.  Home  etc  Co.,  128  CaL  540,  and 
held  not  to  overrule  Lawrence  v.  Ballon,  50  Cal.  258;  but  see  Keystone 
etc.  Co.  V.  Superior  Court.  138  Cal.  742,  when  again  cited,  discussing 
right  of  foreign  corporation  to  file  insolvency  petition. 

Common  Carrier  cannot  stipulate  for  exemption  from  effect  of  neg- 
ligence of  itself  or  its  servants,  p.  165. 

Cited  in  Merrill  v.  Pacific  T.  Co.,  131  Cal.  589,  but  holding  Instruction 
as  to  negligence  improperly  refused. 

Carrier  is  not  Relieved  from  Liability  under  contract  that  he  shall 
not  be  responsible  if  he  has  been  guilty  of  negligence,  p.  165. 
Approved  in  Nelson  v.  Gt.  Northern  Ry.,  28  Mont.  323,  following  rule. 

120  Cal.  168-170.    PEOPLE  ▼.  VASALO. 

Criminal  Law. — Complaint  may  be  verified  before  clerk  <rf  poliott 
court,  p.  169. 

To  same  effect  in  People  t.  Bums,  121  Gal.  531. 
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120  Cal.  170-177.    PEOPLE  v.  LAMBERT. 

Kape. — Evidence  of  fact  of  complaint  by  prosecutrix  is  admissible 
Alitor  as  to  statement  of  details,  p.  173. 

Cited  in  People  v.  Wilmot,  139  Cal.  105,  IOC,  noted  under  People  t. 
Mayes,  66  Gal.  597. 

Rape. — Complaint  of  prosecutrix,  p.  173. 

Approved  in  People  v.  Keith,  141  Cal.  688,  upholding  instruction  in 
rape  case  as  to  fact  of  prompt  complaint  by  prosecutrix  being  corrobo- 
rative of  her  other  evidence. 

120  Cal.  177-181.    SAVINGS  AND  LOAN  SOCIETY  v.  McKOON. 

Civil  Code  section  299,  does  not  apply  to  action  by  corporation  to  fore- 
close mortgage  in  another  county  which  is  simply  an  action  for  col- 
lection of  debt  and  to  enforce  lien  for  its  payment,  p.  181. 

Approved  in  Anglo- Calif ornian  Bank  v.  Field,  146  Cal.  652,  taking  of 
mortgage  by  corporation  or  lands  situated  in  county  other  than  that  of 
place  of  business,  does  not  come  within  Civil  Code  section  299. 

120  Cal.  182-184.  MADERA  FLUME  ETC.  CO.  v.  KENDALL.  65  Am. 
St.  Rep.  177. 

Mechanics'  Liens. — Owner  is  not  personally  liable  under  contract  made 
by  statutory  agent,  p.  184. 

Cited  in  McClain  v.  Hutton,  131  Cal.  144,  noted  under  Southern  Cal. 
L.  Co.  V.  Schmitt,  74  Cal.  626. 

Mechanics'  Lien. — ^Notice  must  conform  to  statute,  p.  183.  Sea  note 
to  Morrison  v.  Willard,  70  Am.  St.  Rep.  788. 

120  Cal.  184-189.    ANDREWS  v.  ANDREWS. 

Divorce. — Extreme  Cruelty  may  consist  of  infliction  of  grievous  mental 
suffering  alone,  p.  187. 

Cited  in  Smith  v.  Smith,  124  Cal.  652,  and  Curl  v.  Curl,  130  Cal.  639, 
noted  under  Barnes  v.  Barnes,  96  Cal.  171. 

Same. — ^Extreme  Cruelty  is  question  of  fact  for  the  trial  court,  p. 
187. 

Cited  in  Hatton  v.  Hatton,  136  Cal.  355,  sustaining  denial  of  divorce. 
Distinguished  in  Franklin  v.  Franklin,  140  Cal.  609,  in  divorce  for 
cruelty,  finding  merely  the  acts  alleged  in  complaint  did  not  inflict  upon 
plaintiff  grievous  bodily  harm  or  grievous  mental  suffering  does  not 
warrant  denial  of  divorce. 

120  Cal.  189-202.    PEOPLE  v.  DICE. 

Instruction  as  to  penalty  for  lesser  grade  of  offense  is  not  prejudiciml 
error,  p.  202. 

Approved  in  People  v.  Griffith,  146  Cal.  346,  following  rule. 
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120  Cal.  214-220.    PURSER  Y.  CADY. 

On  Commencement  of  Foreclosure  of  Lien  on  Realty  filing  of  lis 
pendens  is  notice  of  claim  of  lien  to  purchaser  under  execution  pending  ^ 

foreclosure,  p.  216. 

Approved  in  Johnson  v.  Friant,  140  CaL  263,  where  subsequent  judg-  r 

ment  creditors  of  mortgagor,  grantee  in  deed,  who  prior  to  foreclosure 
had  lived  on  mortgaged  property,  were  made  defendants  in  fore- 
closure, and  lis  pendens  filed,  subsequent  purchaser  under  execution  is 
bound  by  judgment  in  foreclosure. 

Sale  Under  Foreclosure  of  Mortgage  confers  no  right  of  possessicm  on 
purchaser  prior  to  expiration  of  period  for  redemption,  p.  218. 

Approved  in  Mau  v.  Kearney,  143  Cal.  506,  purchaser  of  farm  under 
execution  cannot,  prior  to  expiration  of  time  for  redemption,  bring 
action  to  have  receiver  appointed  to  harvest  and  sell  crop  «and  apply 
proceeds  toward  satisfaction  of  mortgage. 

120  Cal.  220-225.    LONDON  ETC.  BANK  y.  BANDMANN.    65  Am.  St. 
Rep.  179.    S.  C,  139  Cal.  303. 

Mortgage. — ^*'Eztension/'  under  section  2922,  Civil  Code,  is  a  broaden- 
ing of  the  security  to  cover  additional  advances,  p.  223. 

ated  in  8.  P.  Co.  v.  Proeser,  122  Cal.  418,  holding  prolongation  of  life  ' 

of  debt  not  included  in  term;    Weinberger  v.  Weidman,  134  Cal.  600,  « 

but  holding  lien  not  revived  by  acknowledgment  after  original  debt  is  ^. 

barred;  Wilcox  v.  Gregory,  135  Cal.  221,  holding  debt  not  barred  when 
renewal  note  was  given;  Londen  etc.  Bank  v.  Dexter-Horton  &  Co., 
126  Fed.  603,  right  to  foreclose  mortgage  is  not  barred  by  limitations 
so  long  as  debt  secured  remains  enforceable;  Wilson  v.  Pickering,  2S 
Mont.  439,  Civil  Code,  section  3842,  providing  that  mortgage  can  be 
created,  renewed  or  extended  only  by  writing  with  formalities  of  deed 
of  real  property,  not  being  retroactive,  has  no  application  to  mortgage 
renewed  by  extension  of  note  which  it  secured  prior  to  its  passage. 

Change  in  Form  of  Debt  does  not  affect  the  obligation,  p.  222. 

Cited  in  London  etc.  Bank  v.  Parrott,  125  Cal.  484,  73  Am.  St.  Rep. 
72,  as  to  notes  given  on  overdraft;  EUeinsorge  v.  Kleinsorge,  133  Gal. 
414,  on  point  that  parties  to  note  may  by  its  terms  stipulate  for  its 
renewal;  Newhall  v.  Hatch,  134  Cal.  273,  holding  action  to  foreclose 
not  barred  where  renewal  note  was  given;  Sather  Bkg.  Co.  v.  Briggs 
Co.,  138  Cal.  733,  734,  holding  giving  of  renewal  note  not  equivalent  to 
payment  of  original  debt. 

Mortgage  Tax. — ^Agreement  held  not  void  as  violating  constitutional 
provision,  p.  224. 

Cited  in  Matthews  y.  Ormerd,  134  Cal.  88,  as  not  overruled  by  that 
case. 
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Where  Interest  upon  Mortgage  Contract  was  paid  by  mortgagor  in 
accordance  with  agreement,  he  waives  objection  to  invalidity  of  con- 
tract for  payment  of  interest,  p.  224. 

Approved  in  Matthews  v.  Ormerd,  140  CaL  581,  purchaser  of  mortgaged 
premises  from  mortgagor  subject  to  mortgage  and  paying  full  amount 
of  principal  and  interest  on  redemption  of  premises  cannot  recover  back 
interest  paid  on  ground  that  mortgagor  was  imlawfuUy  required  to 
pay  tax  on  mortgage  debt. 

General  Citation.— Holmes  v.  Croy,  164  Mo.  101. 

120  CaL  228-234.    BANCROFT  v.  SAN  FRANCISCO  TOOL  CO. 

Warranty  of  Fitness  is  not  implied  in  manufacture  of  machinery  ac- 
cording to  plans  furnished  by  another,  p.  232. 

Cited  in  Bryson  v.  McCone,  121  CaL  169,  but  ruling  aliter  when  special 
guaranty  of  efficiency  given;  MacKnight  etc  Co.  v.  Mayor,  160  N.  Y. 
85,  allowing  recovery  for  public  building  built  according  to  specifica- 
tions, which  proved  defective. 

120  CaL  234.    MELDE  v.  REYNOLDS. 

Appeal. — ^Affidavits  cannot  be  considered  unless  incorporated  in  bill 
of  exceptions,  p.  236. 

Cited  in  Cohen  v.  Alameda,  124  CaL  508,  as  to  affidavits  in  new  trial 
motion;  and  on  same  point,  as  to  affidavits  and  testimony,  see  Pereira 
V.  aty  Sav.  Bank,  128  CaL  47;  Ramsbottom  v.  Fitzgerald,  128  CaL  76, 
and  San  Diego  Sav.  Bank  v.  Goodsell,  137  CaL  424,  425;  Skinner  v. 
Horn,  144  CaL  279,  People  v.  Gay,  141  CaL  42,  and  People  v.  Wrin,  143 
CaL  14,  all  following  rule. 

Appeal  from  Judgment. — ^Time  for  is  regulated  by  statute  in  force 
at  time  of  entry,  p.  236. 

Cited  in  Estate  of  Hughston,  133  CaL  323,  but  holding  probate  order 
not  appealable  under  statute  that  took  effect  after  its  making  but  be- 
fore its  entry. 

Order  Striking  out  Amended  Affidavits  filed  in  support  of  motion  for 
new  trial  after  it  had  been  made  and  while  it  was  still  pending,  is  not 
appealable,  p.  238. 

Cited  in  State  v.  District  Court,  26  Mont.  377,  arguendo. 

120  CaL  261-262.    HALE  ETC.  CO.  v.  FOX,    S.  C.  see  122  CaL  56. 

120  CaL  262.    LEES  v.  COLGAN. 

Police  Officer  cannot  recover  reward  offered  for  capture  of  criminal 
where  capture  made  in  county  of  appointment,  p.  265. 
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Cited  in  Hogan  v.  Stophlet,  179  111.  158,  ruling  similarly  as  to  right  of 
sheriff  to  recover  for  arrest  though  expending  extra  time  and  own  funds 
therein. 

120  Cal.  275  278.    MERCED  COUNTY  v.  COOK. 

SupeiyisoTS  cannot  employ  special  counsel  in  matters  within  duties 
-of  district  attorney,  p.  276. 

To  same  effect  in  Colusa  v.  Welch,  122  Cal.  433,  as  to  employment  of 
special  counsel  for  lobbying  purposes. 

120  CaL  281-282.    PEOPLE  v.  HUNT. 
Criminal  Law.— Rules  of  Pleading  are  broad  and  liberal,  p.  282. 
Cited  in  People  v.  Ennis,  137  Cal.  265,  sustaining  perjury  indictments 

120  Cal.  282-285.    EVANS  v.  JUDSON. 

Mechanics'  Liens. — Lessor's  title  is  liable  for  improvements  made 
by  lessee,  where  no  notice  of  nonresponsibility  giv^en,  and  he  had  no- 
tice of  circumstances  sufficient  to  put  him  upon  inquiry,  p.  284. 

Cited  in  Hines  v.  Miller,  122  Cal.  521,  holding  such  notice  to  owner 
shown  under  facts;  Birch  v.  Magee  T.  Co.,  139  Cal.  500,  noted  under  Fu- 
quay  v.  Stickney,  41  Cal.  583. 

120  Cal.  294-298.    PEOPLE  v.  WOON  TUCK  WO. 

Evidence  of  Experiments  is  admissible  when  made  under  essentially 
same  conditions,  p.  296. 

Cited  in  People  v.  Hill,  123  Cal.  575,  holding  admission  of  certain  evi- 
-dence  erroneous  but  not  prejudicial;  and  see  People  v.  Glaze,  139  CaL 
163,  discussing  introduction  of  immaterial  evidence. 

Appeal. — Errors  will  not  be  considered  that  are  not  discussed  in 
briefs,  p.  297. 

Cited  in  People  v.  Breen,  130  CaL  79,  as  to  various  bare  assignments  of 
error;  People  v.  McLean,  135  Cal.  309;  People  v.  Cebulla,  137  CaL 
315;  People  v.  Monroe,  138  CaL  99;  Duncan  v.  Ramish,  142  Cal.  690, 
following  rule. 

120  Cal.  298-300.    PEOPLE  v.  CHEW  WING  GOW. 

Appeal. — Order  granting  new  trial  for  insufficiency  of  evidence  will 
be  affirmed,  p.  299. 

Cited  in  People  v.  Tapia,  131  CaL  660,  noted  under  People  v.  Lum  Yit, 
83  CaL  130. 
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120  Cal.  300-30G.    SAN  LUIS  OBISPO  v.  GREENBERG.     S.  C.  SAN 
LUIS  OBlSPO  V.  GREENBERG,  120  Cal.  307. 
County  Ordinance  Making  Amount  of  License  Tax  for  merchandise 
'busmess  depend  on  amount  of  receipts  is  not  unreasonable,  p.  304. 

Approved  in  Ex  parte  Lemon,  143  Cal.  662,  upholding  ordinance  im- 
posing higher  license  tax  upon  restaurants  where  meals  are  not  pre- 
pared by  proprietor  or  members  of  his  family  than  those  where  meals 
^are  so  prepared. 

120  Cal.  308-311.    PEOPLE  v.  LUNDIN. 

Forgery. — Slight  Evidence  is  sufficient  as  to  want  of  authority  to  de- 
fendant to  sign  the  names,  p.  310. 

Cited  in  Joost  v.  Craig,  131  Cal.  511,  82  Am.  St.  Rep.  380,  applying 
rule  in  action  against  notary  for  negligence,  as  to  falsity  of  certificate 
•of  acknowledgment. 

Criminal  Law-— Speedy  Trial. — Statute  does  not  apply  in  cases  of 
appeal  and  remand  for  new  trial,  p.  311. 

Cited  in  dissenting  opinion  in  In  re  Bergerow,  133  Cal.  358,  85  Am.  St. 
Rep.  185,  noted  under  People  v.  Giesea,  63  Cal.  345. 

120  Cal.  311-315.    MURRAY  v.  TULARE  IRR.  CO. 

Deed. — Delivery  is  presumed  to  have  been  at  date,  p.  315. 

Cited  in  McDougall  v.  McDougall,  135  Cal.  319,  noted  under  Ward  T, 
'.Dougherty,  75  Cal.  243. 

Findings  are  to  be  construed  together,  p.  315. 

ated  in  Peoples'  Home  Sav.  Bank  v.  Rickard,  139  Cal.  291. 

120  Cal.  316.    EX  PARTE  FKUMOTO.    S.  C,  130  Cal.  68. 

120  Cal.  322-331.    WHITE  v.  WARREN. 

Gift  is  not  presumed,  p.  327. 

Cited  in  Denigan  v.  Hibemia  etc.  Soc,  127  Cal.  141,  holding  gift  of 
:>bank  book  not  established. 

Trusts. — ^Transactions  between  persons  in  confidential  relations  are 
presumptively  fraudulent,  p.  324. 

Cited  in  Odell  v.  Moss,  130  Cal.  357,  noted  under  Brison  v.  Brison,  75 
•Cal.  528;  Frantz  v.  Porter,  132  Cal.  53-55,  but  holding  nile  inoperative 
-where  relation  was  merely  that  of  warm  personal  friendship. 

'  Same. — Transaction  Between  Spouses  by  which  husband  obtains  ad- 
-▼antage  are  presumptively  entered  into  under  undue  influence,  p.  324. 
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Doubted  in  Stiles  v.  Cain,  134  Cal.  172,  as  not  concurred  in  by  ma- 
jority of  court,  and  criticising  statement  that  trustee  obtains  '^advan- 
tage"  only  where  he  gets  the  benefit  of  the  bargain. 

Same. — ^Relationship  alone  does  not  raise  presumption  of  undue  in- 
fluence in  such  transactions,  p.  325. 

Cited  in  McDougall  v.  McDougall,  135  CaL  317,  as  afiTirming  Tillaux 
V.  Tillaux,  116  Cal.  670. 

120  CaL  332-343.    ALLEN  v.  McKAY.     S.  a  139  Cal.  94. 

Tide  Lands. — ^Adverse  Possession  will  run  against  patentee  of,  p. 
337. 

Cited  in  Southern  Pac.  Co.  v.  Hyatt,  132  Cal.  244,  but  ruling  aliter  as 
to  right  of  way  used  by  railroad  company  under  congressional  grant. 

120  Cal.  344.    ESTATE  OF  RICHARDSON. 

Administration. — Nominee  of  foreign  executor  is  not  entitled  to  letters 
as  matter  of  right,  p.  346. 

Cited  in  Estate  of  Harrison,  135  Cal.  8,  9,  but  sustaining  granting  of 
such  letters,  against  public  administrator,  as  matter  of  discretion; 
Estate  of  Brundage,  141  Cal.  540,  541,  resident  son  of  decedent  had 
better  right  to  administer  than  nominee  of  foreign  executor. 

120  Cal.  354.    PEOPLE  v.  SHAVER. 

Appeal — ^Evidence.-^Error  in  admission  is  cured  by  its  striking  out,, 
p.  356. 

Cited  in  Roche  v.  Baldwin,  135  Cal.  533,  where  court  reconsidered  its 
ruling. 

120  Cal.  364-369.    PALMER  y.  BURNHAM. 

Council  cannot  extend  time  for  completion  of  street  contract  after 
time  fixed  had  expired,  p.  366. 

Approved  in  dissenting  opinion  in  Chase  v.  Trout,  146  Cal.  375,  under 
curative  clause  of  bond  act,  objection  that  time  for  completion  of  work 
had  expired  when  extension  granted,  is  immaterial  after  bonds  are  is- 
sued. 

Street  Assessment — Contract. — Complaint  held  sufficient  as  to  allega- 
tion of  fiixing  of  time  of  commencement  of  work,  p.  366. 

Cited  in  Ramish  v.  Hartwell,  126  Cal.  451,  sustaining  similar  con- 
tract. 

120  Cal.  370-384.    SPIER  v.  BAKER. 

Statutes — Title. — Primary  election  act  held  void  for  insufficiency  ot 
title,  p.  372. 
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Cited  in  People  ▼.  Linda  Vista  Irr.  Dist.,  128  Cal.  485,  but  holding 
title  sufficient  in  Wright  act;  note  to  Crookston  v.  Commissioners,  79 
Am.  St.  Rep.  467. 

■     Primary  Election  Law  of  1897  is  unconstitutional,  p.  376. 

Cited  in  Britton  v.  Board,  129  Cal.  340,  341,  ruling  similarly  as  to  act 
of  1899  (SUts.  1899,  p.  69;  Ladd  v.  Holmes,  40  Or.  180,  Laws  of  1901, 
page  317,  providing  for  holding  primary  elections  provides  for  election 
''authorized  by  law  and  not  provided  for  by  constitution,''  within  mean- 
ing of  constitution  of  Oregon,  article  2,  section  2. 

Query,  Whether  Legislature  has  Power  to  establish  election  test  for 
voters  at  any  election,  p.  379. 

Cited  in  Ladd  v.  Holmes,  40  Or.  188,  upholding  primary  election 
law  of  1901,  imposing  party  test  on  voters. 

120  Cal.  384-396.    IN  S£  MITCHELL. 

Police  Courts.— Whitney  Act  (Stats.  1886,  p.  213),  is  constitutional, 
p.  386. 

To  same  effect  in  People  v.  Bums,  121  Cal.  631,  as  to  police  court  of 
Los  Angeles. 

Justices  of  the  Peace  are  part  of  state  judiciary,  p.  390. 

Cited  in  People  v.  Cobb,  133  Cal.  77,  noted  under  People  v.  Sands, 
102  CaL  16. 

120  Cal.  396-402.    EX  PARTE  SPARKS. 

Municipal  Charter  is  repealed  in  toto  by  subsequent  freeholders' 
<;harter  under  constitution,  p.  398. 

To  same  effect  in  Miner  v.  Justice's  Court,  121  Cal.  266,  as  to  pro- 
visions in  older  charter  respecting  courts. 

Freeholders'  Charter  is  part  of  law  of  the  state,  p.  399. 
Cited  in  concurring  opinion  in  Fragley  v.  Phelan,  126  Cal.  403,  constru- 
ing constitution,  article  11,  section  6. 

120  Oil.  407-416.    DE  LEONIS  v.  ETCHEPARE. 

Attachment  may  Issue  for  an  amount  less  than  that  sued  for,  p.  413. 

Cited  in  Tibbet  v.  Tom  Sue,  122  Cal.  208,  holding,  as  in  main  case,  that 
amounts  stated  in  complaint  and  affidavit  need  not  agree;  Baldwin  v. 
Napa  etc.  Co.,  137  Cal.  649,  but  holding  it  issuable  only  for  cause  of  ac- 
tion for  which  attachment  will  lie,  though  plaintiff  unites  other  causes 
of  action;  Hale  v.  Milliken,  142  Cal.  139,  attachment  lies  upon  cause  of 
action  for  damages  for  breach  of  contract  where  damages  are  readily 
ascertained  by  referenoe  to  contract  and  proof  of  what  was  done  un- 
der it,  and  basis  of  computation  of  damages  appears  to  be  reasonable 
and  fair. 
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120  Cal.  416-420.    RAYFIELD  v.  VAN  METER. 

In  action  to  foreclose  rights  of  vendee  in  di>fault  under  contract  of  sale, 
court  may  fix  time  within  which  vendee  must  pay  or  be  foreclosed  of 
rights,  p.  417. 

Approved  in  Odd  Fellows'  Savings  Bank  v.  Brander,  124  Cal.  257» 
following  rule. 

120  Cal.  421-432.    ESTATE  OP  HAMILTON. 

Probate  Homestead  Set  Apart  from  Community  Property  for  use  of 
widow  and  minor  children  belongs  half  to  wife  and  remainder  to  children^ 
in  equal  shares,  p.  428. 

Distinguished  in  Saddlemire  v.  Stockton  Sav.  etc.  Soc.,  144  Cal. 
654,  order  for  probate  homestead  setting  it  apart  for  use  of  family,  in- 
cluding widow  and  children,  does  not  affect  absolute  title  of  the  widow. 

120  Cal.  432.    BANCROFT  v.  SAN  DIEGO. 

City  cannot  be  Held  Liable  for  Damages  occasioned  by  change  of 
street  grade  unless  claim  presented  to  council  within  six  months  after 
occurrence  of  damage,  p.  439. 

Approved  in  Bigelow  v.  Los  Angeles,  141  Cal.  507,  applying  rule. 

120  Cal.  465.     SAN  FRANCISCO  LUMBER  CO.  ▼.  O'NEIL. 

Mechanics'  Liens — Contract. — Plans  and  specifications  referred  to  as- 
part  of  must  be  filed  therewith,  p.  456. 

Cited  in  Blinn  L.  Co.  v.  Walker,  129  Cal.  65,  but  holding  question  of 
filing  of  memorandum  not  involved. 

120  Cal.  482-485.     ROBERTS  ▼.  FITZALLEN. 

Limitations — Mortgage. — Grantee  assuming  debt  becomes  principal- 
debtor,  and  statute  runs  on  the  original  mortgage  debt,  p.  483. 

Cited  in  Daniels  v.  Johnson,  129  Cal.  417,  418,  79  Am.  St.  Rep.  125, 
holding  original  debt  merely  continued  and  not  merged  in  new  promise 
of  grantee. 

Where  grantee  assumes  mortgage  deficiency  judgment  can  be  enter8d: 
against  him  only  on  security  becoming  exhausted,  p.  484. 

Approved  in  Page  v.  W.  W.  Chase  Co.,  145  Cal.  586,  title  of  pnr- 
chader  is  not  affected  by  judgment  foreclosing  street  assessment  against 
vendor  by  reason  of  provision  in>  conveyance  that  it  was  subject  to  any 
existing  lien  for  street  work. 

120  Cal.  485.    WYLIE  ▼.  SIERRA  GOLD  CO. 

Attorney  and  Client. — Stipulation  signed  by  client  while  attorney  !•* 
still  acting  as  such  will  be  disregarded,  p.  487. 
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Cited  in  Crescent  C.  Co.  v.  Montgomery,  124  Cal.  14C;  Toy  v.  Ha»- 
kell,  128  Cal.  660,  79  Am.  St.  Rep.  71,  and  Conan  v.  Loewenthal,  129  Cal.. 
-200,  noted  under  Board  v.  Younger,  29  Cal.  149. 

120  Cal.  495-502.    COMMERCIAL  BANK  v.  KERSCHNER. 

Mortgage  Lien  embracing  two  properties  is  lost  as  to  property  not 
included  in  foreclosure  suit,  p.  500. 

Cited  in  Stockton  etc.  Soc,  v.  Harrold,  127  Cal.  616;  Newhall  v.  Bank, 
136  Cal.  536,  and  Murphy  v.  Superior  Court,  138  Cal.  72,  noted  under 
Mascarel  v.  Raffour,  51   Cal.  242. 

120  Cal.  602-612.    KELLEY  v.  OWENS. 

Restoration  of  benefits  received,  when  possible,  is  condition  precedent 
to  action  for  rescission,  p.  507. 

Cited  in  Westerfield  v.  New  York  etc.  Co.,  129  Cal.  84,  85,  as  to  re- 
scission of  compromise  agreement;  Richter  v.  Union  etc.  Co.,  129  Cal.. 
374,  holding  restoration  unnecessary  when  nothing  of  value  was  received ; 
Alaska  etc.  Coml.  Co.  v.  Solner,  123  Fed.  859,  bill  by  corporation  for 
cancellation  of  deed  and  to  recover  value  of  goods  sold  to  defendant  at 
same  time  on  ground  of  lack  of  authorization  by  corporation  must  show 
tender  of  consideration. 

In  action  to  rescind,  restoration  is  unnecessary  where  defendant  could 
not  be  injured  by  failure  to  restore,  p.  511. 

Approved  in  Matteson  v.  Wagoner,  147  Cal.  744,  in  action  to  rescind 
mortgage  for  fraud,  mortgagor  need  not  rescind  interest. 

120  Cal.  615.    GILLESPIE  v.  GOULY. 

Quieting  Title. — ^Jury  Trial  is  demandable  when  plojntiff  is  out  of 
possession,  p.  516. 

Cited  in  Angus  v.  Craven,  132  Cal.  696,  noted  under  Donahue  v.  Meis- 
ter,  88  Cal.  121;   Haggin  v.  Kelly,  136  Cal.  483,  granting  such  trial. 

120  Cal.  521-533.    RUSS  ETC.  CO.  ▼.  MUSCUPIABE  ETC.  CO.    65  Am. 
St.  Rep.  186. 

Rescission  is  Unnecessary  in  case  of  total  failure  of  consideration,  pt. 
627. 

Cited  in  Richter  v.  Union  etc.  Co.,  129  Cal.  373,  noted  under  Santa- 
Clara  etc.  Co.  V.  Tuck,  63  Cal.  304. 

120  Cal.  528-541.    PEOPLE  v.  HOUGH.    66  Am.  St.  Rep.  201. 

Seduction — Evidence. — Sufficiency  of  is  question  for  jury,  p.  540. 

Cited  in  People  v.  Goodwin,  132  Cal.  369,  as  to  similar  case;  note* 
to  Bradshaw  v.  Jones,  76  Am.  St.  Rep.  677. 
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120  Cal.  640-642.    BRIIID  v.  GREGORY.    S.  C.  122  Cal.  481. 

120  Cal.  643-651.    KAHN  v.  WILSON. 

Notice  of  Intention  to  Move  for  New  Trial  is  no  part  of  record  on  ap- 
peal, p.  644. 

Distinguished  in  In  re  Reilly's  Estate,  26  Mont.  360,  notice  of  inten- 
tion to  move  for  new  trial  should  be  embraced  in  statement  or  bill  of 
exceptions. 

120  Cal.  652-659.    LAUER  y.  ESTES. 

Declaration  of  voter,  who  is  proved  to  have  been  disqualified,  as  t» 
how  he  voted  made  in  form  of  affidavit,  is  inadmissible,  p.  653. 

Cited  in  Smith  v.  Thomas,  121  Cal.  535,  illegal  voter  testifying  for 
plaintiff,  that  he  voted  for  defendant  may  be  impeached  by  proof  of 
declarations  that  he  did  not  vote  for  any  one  for  that  office. 

Election. — ^Ballots  held  invalid  by  reason  of  distinguishing  marks,  p. 
654. 

Cited  in  Farnham  v.  Boland,  134  Cal.  153,  and  Patterson  v.  Hanley, 
136  Cal.  271,  noted  under  Tebbe  v.  Smith,  108  Cal.  108;  Maddox  v. 
Walthall,  141  Cal.  415,  ballots  marked  after  words  "no  nomination*'  are 
illegal  and  void. 

General  Citation. — ^Howser  v.  Pepper,  8  N.  D.  497. 

120  Cal.  660.    PEOPLE  v.  PRATHER. 

Name  of  Owner  of  Property  Stolen  is  immaterial  where  it  is  other- 
wise sufficiently  identified,  p.  662. 

Approved  in  People  v.  Price,  143  Cal.  353,  where  building  in  whicb 
burglary  was  committed  is  otherwise  so  described  as  not  to  mislead  de- 
fendant, averment  of  ownership  is  not  necessary;  People  v.  Nunley,, 
142  Cal.  109,  ownership  of  property  stolen  is  sufficiently  laid  to  identify 
act  charged,  in  one  of  partners  who  had  possession,  management  and 
control  thereof  at  the  time  of  larceny. 

120  Cal.  668-680.    RUHL  v.  MOTT. 

Fraud. — Party  is  put  on  inquiry  as  to  means  of  knowledge  open  Uy 
him,  p.  677. 

Cited  in  Hardison  v.  Davis,  131  CaL  639,  but  held  inapplicable  in  case 
of  mistake  under  Civil  Code,  section  1577;  Evans  v.  Duke,  140  Cal.  27^ 
28,  following  rule. 

120  Cal.  680.    VAN  LOBEN  SELS  v.  BUNNELL.    S.  C,  131  Cal.  491. 

120  Cal.  685-690.    PEOPLE  v.  FONG  HONG. 
Arson. — Instruction  sustained,  p.  687. 
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Cited  in  People  v.  Mooney,  127  OaL  341,  holding  information  insuffi- 
cient. 

120  Gal.  601.    PEOPLE  t.  MONTASIAL. 
Embexzlement. — ^Bailment  of  the  property  must  be  shown,  p.  604. 
Cited  in  People  v.  McMahan,  133  CaL  281,  but  sustaining  oonviction. 

120  Cal.  608-732.    ESTATE  OF  SPANIER. 

Probate  Accounts. — ^Administrator  is  not  protected  as  to  payment 
under  order  of  court  that  was  beyond  its  powers,  p.  700. 

Cited  in  Estate  of  Sarment,  123  Cal.  337,  holding  administrator  liable 
to  creditors,  despite  order  of  court  releasing  him  on  payment  of  bal- 
ance of  estate  into  court. 

Probate  Claims. — Order  for  Payment  before  settlement  of  account  is 
void  if  without  notice,  p.  701. 

Approved  in  Estate  of  Smith,  122  Cal.  465,  as  to  like  order  adjudging 
that  certain  claim  was  a  preferred  one;  Estate  of  McDougald,  143  Cal. 
482,  arguendo. 

Court  may,  on  Own  Motion,  Protect  Estate  against  unlawful  claims 
of  creditors,  p.  707. 
Approved  in  Estate  of  Willey,  140  Gal.  243,  following  nilisu 
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121  Cal.  7-8.    TIBBETTS  BROS.  t.  BOWES. 

AppeaL — Order  Granting  New  Trial  will  be  affirmed  if  general  is 
terma  and  grantable  on  any  ground  urged,  p.  8. 

Cited  in  Mock  y.  Los  Angelea  etc.  Co.,  130  Gal.  617,  affirming  order 
accordingly;  Swett  t.  Gray,  141  Cal.  69,  applying  rule  in  action  for 
reduction. 

121  CaL  13-16.    HIRSHFIELD  ▼.  WEILL. 

AppeaL — Order  Overruling  Demurrer  for  misjoinder  of  parties  will 
be  affirmed  where  defendant  not  prejudiced,  p.  15. 

Cited  in  Daly  v.  Ruddell,  137  Cal.  674,  noted  under  Aaeveda  y.  Orr» 
100  Cal.  294. 

Where  General  Demurrer  to  Complaint  is  joint,  it  is  properly  oyer- 
ruled  if  complaint  states  cause  of  action  against  any  of  defendants, 
p.  14. 

Approved  in  Belknap  y.  Wbitmire,  43  Or.  79,  following  rule. 

121  Cal.  16-26.    MELVIN  y.  STATE. 

State— Actions  Against— Statute  (Stats.  1893,  p.  57)  did  not  create- 
new  liability  or  cause  of  action,  p.  23. 

Cited  in  Denning  y.  State,  123  Cal.  319,  322,  noted  under  Chapman  y. 
8Ute,  104  Cal.  690. 

''Debt"  includes  any  sort  of  obligation  to  pay  money,  p.  25. 

CSted  in  Chalmers  y.  Sheehy,  132  Cal.  465,  84  Am.  St.  Rep.  67,  holding 
term  to  include  obligation  arising  from  tort. 

Assumpsit. — Statute  giying  right  to  cause  of  action  for  contract  does, 
not  include  case  of  waiver  of  tort,  p.  23. 

Cited  in  Cotmty  of  San  Luis  Obispo  y.  Gage,  139  Cal.  407,  deflning- 
"claims  on  contract"  under  Statutes  of  1893,  page  57. 
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121  Cal.  26-28.    CLARK  v.  MORDHOLT. 

Pleading. — ^Judgments  of  courts  of  general  jurisdiction  are  not  em- 
braced in  section  456,  Code  of  Civil  Procedure,  p.  28. 

Cited  in  Ashton  v.  Heydenfeldt,  124  Cal.  18,  noted  under  Weller  v. 
Dickinson,  93  Cal.  108;  San  Francisco  etc.  Co.  v.  Hartung,  138  Cal.  230, 
noted  under  Campe  v.  Lassen,  67  Cal.  139. 

121  Cal.  28-30.    WHEELER  v.  ELDRED,  66  Am.  St.  Rep.  20.    S.  C.  137 
CaL  37. 

121  Cal.  30  33.    CITIZENS'  BANK  OF  LOS  ANGELES  v.  JONES. 
Certificate  of  Deposit  cannot  be  varied  by  parol,  p.  32. 
See  note  to  Hillsinger  v.  Bank,  75  Am.  St.  Rep.  55. 

121  Cal.  33-41.  SCADDEN  FLAT  ETC.  CO.  v.  SCADDEN. 

Transfer  of  corporate  shares  in  exchange  for  land  is  valid,  p.  37, 
Approved  in  Garretson  v.  Pacific  Crude  Oil  Co.,  146  Cal.  188,  stock 
holders  acting  in  good  faith,  on  organization  of  corporation  may  agree 
that  shares  should  be  issued  in  exchange  for  property  conveyed  to  cor- 
poration, though  shares  not  issued  till  other  shares  had  been  issued. 

Specific   Performance. — ^Receiver  may  be  appointed  in   order  to  ef- 
fectuate execution  of  conveyances,  p.  41. 
See  note  to  Cameron  v.  Groveland  Imp.  Co.,  72  Am.  St.  Rep.  94. 

121  Cal.  47-52.    WILLIAMS  v.  BARTER. 

Water  Right. — Deed  to  ditch  carries  appurtenant  water  rights,  p.  51. 

Cited  in  Toyabo  etc.  Co.  v.  Hutchins,  21  Tex.  Civ.  App.  283,  holding 
i^ater  rights  included  when  necessary  to  beneficial  use  of  land  granted. 

Declarations  of  grantor  of  defendant  while  in  possession  relating  to 
ownership  are  admissible  for  plaintiff,  p.  52. 

Approved  in  Western  Union  Oil  Co.  v.  Newlove,  145  Cal.  774,  evidence 
•of  declarations  of  lessor  under  whom  plaintiff  claims  as  owner,  made  in 
his  favor  are  inadmissible. 

121  Cal.  53-55.    MARKS  v.  WEINSTOCK,  LUBIN  &  CO. 

Continuance  of  preliminary  injunction  is  within  jurisdiction  of  court, 
Y.  55. 

Cited  in  Christopher  v.  Condogeorge,  128  Cal.  585,  as  to  modification 
thereof. 

121  Cal.  56-74.    McDONALD  v.  McCOY.    S.  C,  see  137  Cal.  508. 
Mexican  Grant. — Patent  conveys  legal  title  to  patentee,  p.  66.        , 
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Cited  in  City  of  Los  Angeles  v.  Pomeroy,  125  Cal.  426,  noted  under 
iiartlcy  v.  Brown,  46  Cal.  202. 

Trusts — Pleading. — Plaintiff  averring  legal  title  cannot  claim  that  de- 
fendant has  legal  title  in  trust  for  him,  p.  71. 

Cited  in  Yoakum  v.  Kingery,  126  Cal.  34,  noted  under  Shanahan  v. 
Crampton,  92  Cal.  9. 

Quieting  Title. — ^Equitable  Owner  cannot  sue  legal  owner  for,  p.  71. 
Cited  in  Chase  v.  Cameron,  133  CaL  234,  noted  under  Von  Drachenfels 
V.  Doolittle,  77  Cal.  295. 

Miscellaneous.— Page  ▼.  W.  W.  Chase  Co.,  145  Cal.  582,  in  absence  of 
filing  of  lis  pendens  of  suit  to  foreclose  street  assessment  purchaser 
from  defendant  pending  action  without  actual  notice  of  its  pendency 
is  not  bound  thereby. 

121  Cal.  92-95.    ESTATE  OF  WINSLOW. 

Homestead  is  Abandoned  by  agreement  between  spouses  dividing  all 
their  property  between  them,  p.  95. 

Cited  in  Aspey  v.  Barry,  13  S.  Dak.  226,  noted  under  Estate  of  Davis, 
106  Cal.  453. 

121  Cal.  96-98.    HENSLET  v.  RECLAMATION  DISTRICT. 

Reclamation  District  is  a  public  agency  having  no  property  of  its 
own,  p.  97. 

Cited  in  Reclamation  District  v.  Sacramento  County,  134  Cal.  478, 
479,  holding  property  not  taxable  against  the  district;  San  Francisco 
8av.  Union  v.  Reclamation  Dist.,  144  Cal.  644,  648,  amendment  of  1899 
to  Political  Code,  section  3453,  does  not  authorize  suit  against  rec- 
lamation district  on  claims  theretofore  barred  by  limitations. 

121  Cal.  102-113.    MEYER  v.  SAN  DIEGO,  66  Am.  St.  Rep.  22. 

Judge  is  Disqualified  for  interest  only  when  it  is  certain,  and  one  to 
be  directly  affected  by  the  judgment,  p.  104. 

Cited  in  Higgins  v.  City  of  San  Diego,  126  Cal.  308.  312.  noted  under 
North  Bloomfield  etc.  Co.  v.  Keyser,  58  Cal.  315;  Los  Angeles  v.  Pome- 
roy, 133  Cal.  532,  533,  holding  him  not  disqualified;  State  v.  Call,  41 
Fla.  445,  79  Am.  St.  Rep.  191,  and  State  v.  Noyes,  25  Nev.  49-51,  noted 
under  Oakland  v.  Oakland  etc.  Co.,  118  Cal.  249. 

121  Cal.  116-121.    HINES  v.  WARD. 

Merger  of  Mortgage  into  subsequent  deed  will  not  be  presumed  when 
prejudicial  to  the  grantee,  p.  118. 

Cited  in  Darrough  v.  Bank,  125  Cal.  274.  noted  under  Matzen  v. 
Shaeffer,   65   Cal.   81;    Anglo-California   Bank   v.   Field,    146   Cal.    654, 
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where  assignee  of  plaintiff's  mortgage  took  it  from  plaintiff  pending- 
suit  with  guaranty  of  priority  and  subsequently  acquired  fee  from 
mortgagor,  under  deed  reciting  it  was  taken  subject  to  both  mortgages^ 
prior  mortgage  not  merged  in  fee  as  against  subsequent  mortgage. 

121  Gal.  121-124.    KELSO  ▼.  COLE.    S.  C,  see  134  Cal.  603. 

121  Cal.  125-131.    ESTATE  OF  HALE. 

To  justify  partial  distribution  to  legatees,  finding  that  estate  is  lit- 
tle indebted  and  that  distribution  might  be  made  without  loss  to  credit- 
ors of  estate,  is  necessary,  pp.  127-128. 

Approved  in  Estate  of  Dutard,  147  Cal.  255,  on  petition  of  surviving 
wife  as  sole  legatee  and  devisee,  for  partial  distribution,  where  court 
found  that  estate  was  but  little  indebted  and  that  property  may  be- 
distributed  without  loss  to  creditors  of  estate,  decree  will  not  be  dis- 
turbed on  appeal  of  adverse  claimants  to  specific  property  asked  to  be* 
distributed. 

121  Cal.  137-146.    TRABING  v.  CALIFORNIA  NAV.  ETC.  CO. 

Corporation  not  Directing  Agent  to  do  Wrong  Complained  of  and* 
not  shown  to  have  subsequently  ratified  his  acts,  is  liable  for  com- 
pensatory, but  not  for  exemplary,  damages,  p.  143. 

Distinguished  in  Graybill  v.  De  Young,  140  Cal.  329,  upholding  in- 
struction on  exemplary  damages  in  libel  suit  through  proprietor  of  pa- 
per was  absent  at  time  of  publication  and  knew  nothing  about  it. 

121  Cal.  160- 165.    PEOPLE  ▼.  PLYLER. 

Witness — Distrust. — Instruction  held  improperly  modified,  p.   163. 

Cited  in  People  v.  Lon  Yeck,  123  Cal.  247,  People  v.  Arlington,  131 
Cal.  233,  and  People  v.  Dobbins,  138  Cal.  698,  approving  instruction; 
People  V.  Winters,  125  Cal.  334,  and  Singer  Mfg.  Co.  v.  Cramer,  109 
Fed.  658,  holding  instruction  erroneous. 

121  Cal.  166-166.    WOODBURY  v.  NEVADA  ETC.  RY.  CO. 

Substitution  of  Attorney  must  be  allowed  by  court  at  client's  re- 
quest, p.  166. 

Cited  in  Gage  v.  Atwater,  136  Cal.  172,  noted  under  People  v.  Norton, 
16  Cal.  436. 

121  Cal.  167-182.    STOCKTON  ETC.  WORKS  v.  GLENS  FALLS  INS. 
CO. 

Pleading.— Immaterial  Variance  is  not  ground  for  reversal,  p.  171. 
Ai>i>roved  in  Antonelle  v.  Lumber  Co.,  140  Cal.  320,  where  complaint 
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did  not  set  forth  contract  in  haec  verba,  but  legal  effect  of  contract  wa» 
pleaded,  variance  between  contract  as  pleiCded  and  proved  is  cured  where 
defendant  set  out  contract  in  full  in  answer. 

Answer  to  Cross-complaint  .Deemed  Waived  where  no  motion  for 
judgment  on  pleadings  made  and  no  objection  made  to  introduction  of 
evidence  for  want  of  such  formal  answer,  p.  171. 

Approved  in  Murphy  v.  Murphy,  141  Cal.  474,  where  court  after  find- 
ing plaintiff  in  default  and  refusing  to  permit  him  to  controvert  cross- 
complaint  required  defendant  to  prove  all  its  material  allegations  and 
permitted  plaintiff  to  introduce,  on  cross-examination,  evidence  t<> 
controvert  cross -complaint,  it  should  have  permitted  plaintiff  to  an- 
swer. 

121  Gal.  186-194.    FIREBAUGH  v.  BTTRBANK 

Probate  Law. — ^Attorney's  Fees  are  not  chargeable  against  estate  di- 
rectly, p.  189. 

Gited  in  Joost  v.  Bennett,  123  Gal.  427,  noted  under  Gumee  v.  Ma- 
honey,  38  Gal.  85. 

Amendment  of  Pleadings. — Adversary  waives  objection  if  he  has  not 
at  trial  shown  that  he  was  prejudiced  thereby,  p.  193. 

Gited  in  Garter  v.  Lothian.  133  Gal.  452,  as  to  amendment  of  com- 
plaint at  trial. 

Supplemental  Account  may  be  presented  by  executors  as  to  mat- 
ters pending  appeal  from  decree  of  distribution,  p.  190. 

Gited  in  Estate  of  Sheid,  129  Gal.  175,  as  to  management  pending  heir- 
ship contests. 

121  Gal.  194-199.     SPAULDING  ▼.  HOWARD. 

On  sale  of  mortgaged  property  sheriff  proceeds  by  virtue  of  decree  of 
foreclosure  and  such  direction  as  court  may  give,  p.  197. 

Approved  in  Hager  v.  Astorg,  121  Gal.  197,  upholding  order  of  sale  is- 
sued under  signature  of  clerk  without  seal,  but  which  embodies  certi- 
fied copy  of  decree  of  foreclosure,  certified  under  seal  of  court. 

Claimants  of  Property  Brought  in  as  New  Parties  to  action  of  fore- 
closure by  supplemental  complaint  filed  more  than  four  years  after  ac- 
crual of  cause  of  action  against  them  may  plead  limitations,  p.  198. 

Approved  in  Matteson  v.  Wagoner,  147  Cal.  746,  where  supplemental 
complaint  bringing  in  new  party  filed  over  four  years  from  date  of 
purchase  and  there  is  nothing  in  supplemental  complaint  to  show  lis 
pendens  filed,  or  to  defeat  bar  of  statute,  judgment  in  favor  of  such 
party  under  plea  of  statute,  afifirmed.  Distinguished  in  Commercial  Sav. 
Bank  v.  Homberger,  140  Cal.  19.  pledgee  may  maintain  independent  ac- 
tion on  notes  secured  by  pledge,  and  judgment  in  such  action  is  continu- 
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ation  of  original  obligation  for  preservation  of  lien  as  against  assignee 
of  pledge  by  pledgor  who  was  ftot  party  to  action. 

Holder  of  Unrecorded  Assignment  and  Assignee  of  His  Rights  are 
estopped  equally  with  prior  mortgagee  by  decree  and  sale  against  such 
mortgagee,  p.  108. 

Approved  in  Denny  v.  Palmer,  26  Wash.  473,  subsequent  grantee  of 
mortgaged  premises  neglecting  to  record  deed  until  after  foreclosure  suit 
is  estopped  from  pleading  limitations  where  mortgagee  had  no  notice 
of  conveyance  and  had  postponed  foreclosure  because  of  mortgagor's 
absence  from  state. 

121  Cal.  202-209.    PACIFIC  BANK  ▼.  STONE. 

Insolvent  Bank. — President  cannot  employ  special  counsel  without 
sanction  of  directors,  p.  203. 

Cited  in  Argues  v.  Union  Bank,  133  Cal.  144,  discussing  right  of  ac- 
tion by  creditor  during  liquidation. 

121  Cal.  210-213.    DAVIS  v.  STATS. 

Indian  War  Bonds. — State  is  not  liable  for  interest  on  coupons  of, 
p.  210. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  as  affirming  Molineux  v. 
State,  109  Cal.  378. 

121  Cal.  216-220.    AVAKIAN  ▼.  NOBL£. 

Pleading. — Sufficiency  cannot  be  attacked  on  appeal  when  conceded 
at  trial,  p.  218. 

Cited  in  Lee  v.  Market  St.  Ry.  Co.,  135  Cal.  296,  not«d  under  Illi- 
nois etc.  Bank  v.  Pacific  Railway  Co.,  116  Cal.  285. 

Principal  Deemed  to  Have  Ratified  Acts  of  Agent  where  he  is  in- 
formed of  all  facts  and  refuses  to  return  property  illegally  seized,  p. 
220. 

Approved  in  Foley  v.  Martin,  142  Cal.  264,  where  party  wishes  to 
charge  sheriflf  with  vindictive  damages  for  oppressive  action  of  deputy 
in  serving  summons  on  groimd  of  ratification,  he  should  first  inform 
sheriff  of  acts  and  give  him  opportunity  to  redress  wrong. 

121  Cal.  223-226.    MODESTO  BANK  v.  OWENS. 

Mortgage  of  land  does  not  cover  crops  without  express  inclusion,  p. 
226. 

Cited  in  Gregory  v.  Claybrough's  Exrs.,  129  Cal.  478,  and  Cnwdery  ▼. 
London  etc.  Bank,  139  Cal.  309,  noted  under  Simpson  v.  Ferguson,  112 
Cal.  180. 
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Chattel  Mortgage. — ^Affidavit  need  not  be  signed  by  all  members  of 
partnership  mortgagee,  p.  225. 

Cited  in  Alferitz  v.  Scott,  130  Cal.  477,  as  to  similar  mortgage. 

121  Cal.  227-232.     HERBERT  v.  SOUTHERN  PAC.  CO. 

Railroads. — Crossing  Track  in  front  of  approaching  train  is  contribu- 
tory negligence,  p.  232. 

Cited  in  Lambert  y.  Southern  Pacific  R.  R.  Co.,  146  Cal.  236,  applying 
rule  where  very  deaf  person  drove  on  crossing  without  looking  to 
.«ee  whether  or  not  train  was  approaching,  where  track  was  visible  for 
over  quarter  of  mile;  Clark  v.  Bennett,  123  Cal.  278,  and  Wahlgren  v. 
Market  St.  Ry.  Co.,  132  Cal.  660,  664;  but  ruling  aliter  under  facts 
stated;  Green  v.  Southern  Pacific  Co.,  132  Cal.  258,  138  Cal.  311,  holding 
nonsuit  improperly  denied;  Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  35, 
37,  railroad  running  train  at  great  speed  through  city  limits  and  fail- 
ing to  give  customary  signals  is  not  liable  for  death  of  person  advanc- 
ing slowly  onto  track  with  face  partly  turned  from  approaching  train 
which  was  plainly  visible. 

Contributory  Negligence  is  matter  of  law  only  when  facts  and  deduci- 
ble  inferences  are  not  conflicting,  p.  229. 

Cited  in  Green  v.  Southern  Pacific  Co.,  132  Cal.  258,  holding  non- 
suit improperly  denied;  Snyder  v.  Holt  Mfg.  Co.,  134  Cal.  329,  and  Sel- 
ler V.  Market  St.  Ry.  Co.,  139  Cal.  271,  affirming  verdict  for  plain- 
tiff. 

Failure  of  Defendant  to  Discover  Peril  due  to  remissness  on  his  part 
does  not  make  him  liable  where  plaintiff  was  contributorily  negligent, 
p.  232. 

Distinguished  in  Harrington  v.  Los  Angeles  Ry.,  140  Cal.  523,  holding 
railroad  liable  for  death  of  bicyclist  notwithstanding  his  contributory 
negligence  where  motorman,  though  warned  by  bystanders,  pushed  car 
forward. 

121  Cal.  240  244.    BANNING  v.  MARLEATJ.    S.  0.,  133  Cal.  485. 

121  Cal.  247-254.    ROGERS  y.  KIMBALL. 

Pleadings — ^Variance. — ^Plaintiff  cannot  recover  on  cause  of  action  not 
pleaded,  p.  253. 

Citea  in  Gillon  v.  Northern  Assurance  Co.,  127  Cal.  484,  as  to  waiver 
of  proof  of  loss  in  action  on  policy,  when  presentation  was  alleged. 

121  Cal.  254-257.    EDWARDS  v.  GRAND. 

Mortgage  Foreclosure. — Attorney's  Fees  may  be  fixed  by  court  with- 
out evidence  as  to  reasonableness,  p.  257. 
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Cited  in  McNamara  t.  Oakland  etc.  Assn.,  131  Cal.  347,  noted  under 
Pacific  etc.  Co.  v.  Fisher,  106  Cal.  234;  Hellier  v.  Russell,  136  Cal.  145. 

Recording  Act. — "Filing  for  record"  defined,  p.  256. 
Cited  in  Hoyt  v.  Stark,  134  Cal.  180,  86  Am.  St.  Rep.  248,  noted  un- 
der Tregambo  v.  Comanche  Mg.  Co..  57  Cal.  601. 

121  Cal.  257-263.     ISAACS  v.  JONES. 

Partnership  Dissolution. — ^Attaching  Creditors  of  one  partner  cannot 
intervene  when  receiver  has  been  appointed,  p.  262.  See  note  to  State 
y.  Lowell,  79  Am.  St.  Rep.  376. 

121  Cal.  267-269.    ESTATE  OF  MATHENY. 

Code  of  Civil  Procednrey  section  1468,  vests  title  to  probate  homestead^. 
in  heirs,  p.  269. 

Approved  in  Estate  of  Levy,  141  Cal.  648,  both  executors  and  devisees 
are  parties  aggrieved  by  order  setting  apart  probate  homestead.  Dis- 
tinguished in  Saddlemire  v.  Stockton  Sav.  etc.  Soc,  144  Cal.  654,  655, 
order  setting  apart  probate  homestead  for  use  of  widow  and  children, 
does  not  affect  widow's  absolute  title  or  confer  title  on  children. 

121  Cal.  270-272.    ETCHAS  v.  ORENA. 

Answer  for  Want  of  Information  may  be  made  as  to*  matters  not 
presumably  within  defendant's  knowledge,  p.  271. 

Cited  in  Weill  v.  Crittenden,  139  Cal.  490,  but  ruling  aliter  as  to  such 
denials  of  plaintiff's  alleged  sale  to  defendant  at  his  request. 

New  Trial  may  be  granted  conditioned  on  plaintiff's  refusal  to  re- 
mit part  of  verdict,  p.  272. 

Cited  in  Ingraham  v.  Weidler,  139  Cal.  589,  noted  under  Davis  v.  S. 
P.  Co.,  98  Cal.  13. 

121  Cal.  272-276.    LEMON  ▼.  WOLFF. 

Chattel  Mortgage  may  be  made  of  unplanted  crop,  p.  274. 

Cited  in  Wilkerson  v.  Thorp,  128  Cal.  226,  noted  under  Arques  v^ 
Wasson,  61  Cal.  620. 

121  Cal.  276-270.    DICKEY  v.  GIBSON. 

Fact  that  Grantee  Under  Sheriff's  Deed  at  Foreclosure  Sale  opposed 
order  setting  apart  premises  as  homestead  cannot  preclude  him  from 
establishing  title  in  ejectment,  p.  278. 

Approved  in  McCormick  v.  Friedman,  7  Idaho,  691,  ejectment  lies  to- 
recover  possession  of  premises  bid  in  at  execution  sale  against  defend- 
ant. 
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121  CaL  279-282.    WINTERS  v.  BUCK. 

Bill  of  Exceptions. — ^Judge  cannot  refuse  to  sign  because  of  unneces- 
sary' matter,  and  mandamus  will  lie,  p.  280. 

Cited  in  Santa  Ana  v.  Ballard,  126  Gal.  679,  awarding  writ  according- 
ly, with  directions  to  cut  out  all  such  matter. 

121  Cal.  282-289.    BRODER  v.  CONELIN. 

Statute  of  Limitations  as  to  constructive  trust  begins  to  run  from 
its  inception,  p.  288. 

Cited  in  Barker  v.  Hurley,  132  Cal.  26,  noted  under  Hecht  v.  Slaney, 
42  Cal.  363;  Tully  v.  Tully,  137  Cal.  68,  noted  under  Nougues  v.  New- 
lands,  118  Cal.  102. 

Tmstee  cannot  purchase  at  his  own  sale,  p.  285. 

Cited  in  Copsey  v.  Sacramento  Bank,  133  Cal.  061,  85  Am.  St.  Rep. 
^9,  but  permitting  sale  to  corporation  beneficiary  under  trust  deed, 
Although  the  trustees  were  its  stockholders. 

Insolvency. — Creditor  is  a  distinct  beneficiary  of  the  trust  estate, 
and  is  not  bound  by  acts  of  his  associates,  p.  285. 

Cited  in  Winchester  v.  Howard,  136  Cal.  446,  noted  under  Neall  v. 
Hill,  16  Cal.  152. 

Miscellaneous.— Collins  v.  Maude,  144  Cal.  293,  where  superior  court 
in  action  on  note  and  mortgage,  by  distributees  of  estate  of  deceased 
person  under  decree  of  distribution  thereof  had  in  court  of  another 
«tate  found  such  court  had  jurisdiction,  finding  implies  decedent  was 
resident  of  such  place. 

121  Cal.  292-293.     PI6NAZ  v.  BURNETT. 

Appeal. — Undertaking  is  insufficient  if  not  distinctly  specifying  the 
appeal  on  which  it  is  to  apply,  p.  293. 

Cited  in  Hibernia  etc.  Soc.  v.  Freese,  127  Cal.  71,  noted  under  Sharon 
▼.  Sharon,  67  Cal.  135. 

121  Cal.  294-297.    PAULY  ▼.  ROGERS. 

Mortgage  Foreclosure  of  junior  mortgage  cannot  be  had  under  cross- 
complaint,  p.  296. 

Cited  and  explained  in  Stockton  etc.  Soc.  v.  Harrold,  127  Cal.  619, 
<(20,  but  allowing  such  foreclosure,  and  as  to  the  conflict,  see  Newhall 
T.  Bank,  136  Cal.  537. 

121  Cal.  312-314.    REDLANDS  ETC.  WATER  CO.  y.  REDLANDS. 

In  Fixing  Water  Rates  for  Domestic  Use  company  need  not  be  reim- 
liuraed  for  interest  upon  debts  or  for  depreciation  of  plant,  p.  313. 
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Approved  in  San  Diego  Land  etc.  Co.  t.  Jasper,  189  U.  S.  446,  follow- 
ing rule. 

121  Cal.  317-326.     PERKINS  v.  FISH. 

Life  Insurance  Association. — Members  cannot  sue  managers  for  as- 
sessments paid  in,  although  incorporation  was  invalid,  p.  320. 

Cited  in  Meyer  v.  Bishop,  129  Cal.  206,  207,  denying  recovery  in  simi- 
lar case. 

121  Cal.  339-343.     HIBERNIA  ETC.  SOC.  y.  BEHNKE. 

Mortgage  Foreclosure. — Sale  en  masse  may  be  made  where  sale  by 
parcels  was  useless,  p.  341. 

Cited  in  Connick  v.  Hill,  127  Cal.  164,  noted  under  Marston  v.  White, 
91  Cal.  40;  Anglo-Californian  Bank  v.  Cerf,  142  Cal.  506,  following  rule. 

Mortgage — Taxation. — Owner  is  not  entitled  to  credit  when  mortgage 
security  was  not  assessed,  p.  343. 

Distinguished  in  Savings  etc.  Soc.  v.  Davidson,  97  Fed.  718,  719,  hold- 
ing mortgagee,  in  action  to  redeem,  entitled  to  recover  back  only  the 
taxes  paid  on  the  land. 

121  Cal.  343-347.    PEOPLE  v.  MILLER. 

Evidence  of  Other  Offenses  are  Admissible  where  they  are  part  of  one 
continuous  transaction,  p.  346. 

Approved  in  People  v.  Suesser,  142  Cal.  363,  where  deceased  was  a 
sheriff  who  was  shot  because  he  souq^ht  to  interfere  with  threatened 
murder  of  others  who  had  procured  his  arrest,  threats  as  to  these 
murders  were  admissible  against  the  defendant. 

121  Cal.  347-350.    CARTON  v.  STERN. 

New  Trial  may  be  granted  by  successor  of  trial  judge,  although  evi- 
dence was  conflicting,  p.  349. 

Cited  in  Churchill  v.  Flournoy,  127  Cal.  361;  Hausmann  v.  Sutter  St. 
Ry.  Co.,  139  Cal.  175. 

Order  Granting  New  Trial  for  insufficiency  of  evidence  will  be  re- 
versed only  for  abuse  of  discretion,  p.  349. 

Cited  in  Holtum  v.  Germania  etc.  Co.,  139  Cal.  648,  noted  under  Tide 
Land  etc.  Co.  v.  Cunningham,  71  Cal.  221. 

121  Cal.  360-352.  WITTER  v.  MISSION  SCHOOL  DIST.,  66  Am.  St. 
Rep.  33. 

Statutes. — State  is  not  bound  by  general  words  in,  p.  361. 

Cited  in  Reclamation  Dist.  v.  Sacramento  County,  134  Cal.  480.  noted 
under  Mayrhofer  v.   Board,  89  Cal.  110;   Rupcrich  v.  Baehr,  142  Cal 
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193,  upholding  Code  of  Civil  Procedure,  section  710,  relating  to  gamisli- 
ment  of  salaries  of  public  officers. 

121  Cal.  353  355.    ESTATE  OF  MILLBH. 

Money  received  by  administrator  for  life  insurance  policy  payable  to 
administrator,  may  be  set  apart  to  widow  when  annual  premiums  did 
not  exceed  five  hundred  dollars,  p.  354. 

Approved  in  Holmes  v.  Marshall,  145  Cal.  781,  where  proceeds  of  life 
insurance  are  set  apart  to  widow  they  are  exempt  from  her  debts. 

121  Cal.  355-362.    PEOPLE  v.  SMITH.    S.  C.  134  Cal.  463. 

121  Cal.  362.    CARPENTER  v.  JONES. 

Juror's  Fees. — Statutes  of  1871-72,  page  188,  was  not  repealed  by 
codes  or  altogether  by  Fee  Bill  of  1885,  p.  364. 

Cited  in  Hilton  v.  Curry,  124  Cal.  88,  holding  earlier  act  not  repealed 
as  to  manner  of  payment  of  jurors. 

Will  Contest  is  a  civil  case,  but  not  a  civil  action,  p.  365. 
Cited  in  Estate  of  Winslow,  128  Cal.  312,  but  held  not  involved. 

121  Cal.  365-371.    REDLANDS  ETC.  WATER  CO.  v.  REDLANDS. 

"Water  Rates — Ordinance. — Principles  of  determining  stated,  p.  368. 

Cited  in  San  Diego  etc.  Co.  v.  National  City,  174  U.  S.  757,  noted  un- 
der. San  Diego  etc.  Co.  v.  San  Diego,  118  Cal.  556.  Distinguished  in 
Spring  Valley  Water  Works  v.  San  Francisco,  124  Fed.  591,  in  deter- 
mining value  of  corporate  property  in  order  to  fix  water  rates,  amount 
and  value  of  bonds  and  stock,  if  not  in  excess  of  real  value  of  prop- 
erty, may  be  considered. 

121  Cal.  372-375.     ADAMS  ▼.  MINOR. 

Judge  is  Disqualified  only  for  direct  and  certain  interest,  p.  374. 

Cited  in  First  Nat.  Bank  v.  McGuire,  12  S.  Dak.  230,  76  Am.  St.  Rep* 
601,  noted  under  North  Bloomfield  etc.  Co.  v.  Keyser,  58  Gal.  315. 

121  Cal.  376-378.    EDWARDS  v.  WAGNER. 
Appeal — ^Enor  not  prejudicial  is  not  ground  for  reversal,  p.  378. 
Cited  in  Foster  v.  Carr,  135  Cal.  87,  as  to  variance. 

121  Cal.  378-379.    ESTATE  OF  MICKEY. 

Probate  Appeal8.--0rder  vacating  order  settling  account  is  not  ap- 
pealable, p.  379. 
Cited  in  Estate  of  Mitchell,  126  Cal.  251,  but  ruling  aliter  when  sucb 
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order  eontaina  also  an  order  made  appealable  by  the  code;  Estate  of 
Murphy,  128  Cal.  340,  noted  under  Estate  of  CaUhan,  60  OaL  232;  Es- 
tate of  Hickey,  129  GaL  16,  as  to  order  vacating  order  settling  account; 
Estate  of  Cahill,  142  GaL  629,  order  refusing  to  vacate  order  setting 
apart  probate  homestead  is  nonappealable. 

121  Cal.  379-385.    SACRAMENTO  BANK  ▼.  ALCORN. 

Trust  Deed  to  secure  payment  of  debt  is  valid,  p.  382. 

Cited  in  Tyler  v.  Currier,  147  Cal.  35,  where  husband  applied  in  own 
name  for  loan  and  joined  with  wife  in  executing  deed  of  trust  to  secure 
same,  fact  that  deed  provided  in  case  of  full  payment  of  loan,  for  re- 
conveyance to  wife,  ^'her  heirs  and  assigns  at  her  request  and  costs," 
does  not  estop  husband  from  denying  that  she  was  owner  of  property; 
Balfour  etc.  Co.  v.  Woodworth,  124  Cal.  174,  holding  power  of  alienation 
not  suspended;  Staacke  v.  Bell,  125  Cal.  315;  Hodgins  v.  Wright,  127 
Cal.  692,  on  point  that  these  are  in  effect  mortgages  with  power  to 
sell;  Gardner  v.  Cord,  145  Cal.  163,  arguendo. 

Trustees  in  have  powers  in  trust  as  to  sale,  p.  384. 

Cited  in  Mersfelder  v.  Spring,  139  Cal.  694.  but  held  not  involved. 

Stare  Decisis. — Decisions  will  be  followed  when  property  rights  are 
involved,  p.  382. 

See  note  to  Truxton  v.  Fait  etc.  Co.,  73  Am.  St.  Rep.  101. 

121  Cal.  385-391.    MATTER  OF  RAYMOND. 

Proceedings  for  disbarment  are  criminal  in  their  nature  and  all  in- 
tendments are  in  favor  of  accused,  p.  388. 

Approved  in  In  re  Collins^  147  Cal.  16,  17,  it  is  not  ground  for  disbar- 
ment that  while  attorney  represented  administrator  he  also  represented 
creditor  for  special  purpose,  where  accusation  does  not  show  that  claim 
was  unjust  or  invalid  or  that  claim  was  not  represented  by  him  with 
consent  of  all  persons  interested  in  estate. 

121  Cal.  391-395.    ESTATE  OF  MITCHELL.    S.  C,  126  Cal.  248. 
Executor  may  appeal  from  order  of  partial  distribution,  p.  393. 
Approved  in  Estate  of  Murphy,  145  Cal.  466,  following  rule. 

121  Cal.  400  406.     STUDER  y.  SOUTHERN  PACIFIC  CO.,  66  Am.  St. 
Rep.  39. 

Contributory  Negligence. — Child  must  exercise  same  degree  of  care 
that  children  of  his  age  ordinarily  exercise,  p.  4M. 

Cited  in  George  v.  Los  Angeles  Ry.  Co.,  126  Cal.  362,  77  Am.  St.  Rep. 
187,  holding  instruction  proper;  O'Connor  v.  Golden  Gate  etc.  Co.,  135 
Cal.  643,  but  holding  rule  inapplicable  in  case  of  minor  inexperienced 
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-employee;  Merrifeld  v.  Maryland  etc.  Co.,  143  Cal.  61,  holding  erroneous 
instructions  with  regard  to  care  required  of  employee  where  degree  of 
•care  required  between  minor  and  adult  was  not  distinguished;  Fries  v. 
American  Lead  Pencil  Co.,  141  Cal.  615,  instruction  that  if  child  was 
possessed  of  such  intelligence  that  he  knew  of  danger  surrounding  work 
and  that  if  negligence  of  defendant  did  not  contribute  to  injury,  jury 
should  find  for  defendant,  is  erroneous;  Quill  v.  Southern  Pac.  Co.,  140 
Cal.  273,  construing  instructions  as  to  measure  of  caution  required  in 
^hild. 

Railroads. — Contributory  Negligence  is  shown  by  attempt  to  pass  be- 
tween cars  of  train  standing  at  crossing,  p.  402. 

Citing  in  Layng  y.  Mt.  Shasta  etc.  Co.,  135  Cal.  143,  but  sustaining 
verdict  for  plaintiff  for  injuries  inflicted  by  wagon,  under  facts  stated. 

121  Cal.  405-414.    ESTATE  OF  TYLER. 

Wills. — Subscribing  Witness  attempting  to  show  invalidity  of  his  act 
should  be  heard  with  suspicion,  p.  413. 

Citea  in  Estate  of  Motz,  136  Cal.  561,  affirming  finding  of  due  execu- 
tion; note  to  Stevens  v.  Leonard,  77  Am.  St.  Rep.  474;  Skinner's  Will, 
40  Or.  584,  where  will  showed  signature  of  testator  and  witnesses,  and 
one  of  witnesses  testified  that  they  attested  will  in  testator's  presence, 
and  other  witness  did  not  remember  attestation,  though  will  con- 
tained attestation  clause,  proof  of  execution  was  sufficient. 

121  Cal.  414-419.    BANTA  ▼.  SILLER. 

Statement  on  New  TiiaL — Court  may  relieve  from  failure  to  prop- 
erly present,  under  section  473,  Code  of  Civil  Procedure,  p.  416. 

Cited  in  Cameron  v.  Areata  etc.  Co.,  129  Cal.  282,  and  Murphy  ▼. 
Stelling,  138  Cal.  643,  644  (as  to  right  of  appeal),  noted  under  Stone- 
aifer  v.  Kilboume,  94  Cal.  33;  Kaltschmidt  v.  Weber,  136  Cal.  677,  citing 
main  case  also  as  to  record  on  appeal  from  order  of  lower  court  re- 
fusing settlement;  Bailey  v.  Kreutzmann,  141  Cal.  520,  upholding  au- 
thority of  court,  on  proper  motion  therefor,  to  relieve  party  moving 
for  new  trial  for  his  failure  to  serve  statement  in  time,  on  ground  of 
excusable  neglect. 

Pleading. — ^Answer  may  set  up  inconsistent  defenses  though  verified, 
p.  417. 

Cited  in  Wall  v.  Mines,  130  Cal.  41,  as  to  plaintiff's  answer  to  com- 
plaint in  intervention. 

121  Cal.  426-430.    HART  y.  EETCHUM. 

Gift  Causa  Mortis  of  bank  deposit  must  be  evidenced  by  disposition 
of  present  right  to  obtain  it  and  conferring  of  means  of  obtaining  it, 
p.  428. 

Notes  Cal.  Rep.— 309 
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Cited  in  Calkins  v.  Kquitable  etc.  Assn.,  126  Cal.  535.  but  holding  gift 
of  stock  established  under  facts  stated;  Spitler  v.  Kaeding,  133  Cal 
503,  ruling  similarly  as  to  gift  of  money  and  interest  in  mortgage;  dis- 
senting opinion  in  Pullen  v.  Placer  Co.  Bank,  138  Cal.  178,  discussing  as- 
signment of  bank  deposit  by  is.suance  of  check:  Deneff  v.  Helms,  42  Or. 
166,  where  one  shortly  before  death  had  bank  deposit,  and  another  in 
hands  of  A.  and  called  A,  B  and  banker  and  told  them  he  gave  every- 
thing to  B,  and  indorsed  certificate  of  deposit  to  B,  and  told  A  to  give 
B  the  money,  and  said  that  B  should  care  for  him  for  life  and  pay 
funeral  expenses,  pay  himself  liberally  and  send  balance,  if  any,  to  sis- 
ter, there  was  a  gift. 

If  by  terms  of  gift  it  is  not  to  take  effect  until  after  death  of 
donor,  disposal  is  testamentary  and  not  a  gift,  p.  429. 

Approved  in  Noble  v.  Garden,  146  Cal.  231,  where  deceased  during  life 
maintained  control  of  shares  of  stock  and  drew  all  dividends  thereon 
after  delivery  of  assigned  certificate  to  agent  to  whom  she  delivered 
other  shares,  with  pass  book  which  was  essential  to  transfer  of  shares, 
fact  that  she  gave  agent  oral  directions  to  deliver  assigned  shares  after 
death  and  that  he  complied  with  directions,  does  not  establish  gift 
causa  mortis. 

121  Cal.  433-438.    STANSBURY  v.  WHITE. 

Street  Assessment  is  void  when  contract  delegates  to  superintendent 
the  power  to  determine  work  to  be  done,  p.  436. 

Cited  in  Haughawout  v.  Hubbard,  131  Cal.  680,  but  holding  assess- 
ment valid;  Chase  v.  Scheerer,  136  Cal.  251^  holding  it  void;  dissenting 
opinion  in  Chase  v.  Trout,  146  Cal.  376,  majority  holding  delegation  to 
street  superintendent  of  powers  vested  in  council  as  to  number  and  lo- 
cation of  culverts,  which  might  lawfully  have  been  to  superintendent  is 
first  instance,  is  subject  to  curative  power  of  Bond  Act. 

121  Gal.  451  467.  BERLINER  v.  TRAVELERS'  INSURANCE  CO. 

Life  Insurance. — Agent  may  waive  provision  as  to  prepayment,  by 
delivery  of  policy,  p.  453. 
See  note  to  New  York  etc.  Co.  v.  Babcock,  69  Am.  St.  Rep.  150. 

121  Gal.  458-466.     BERLINER  v.  TRAVELERS'  INSURANCE  CO.,  66 
Am.  St.  Rep.  49. 

Insurance. — ^Policy  should  be  construed  against  insurer,  p.  460.  See 
note  to  Kendrick  v.  Life  Ins.  Co.,  70  Am.  St.  Rep.  597. 

121  Gal.  468-477.    ESTATE  OF  CURTIS. 
Authority  of  Guardian  ceases  with  majority  of  ward,  p.  474. 
Approved  in  Cook  v.  Geas,  143  Cal.  230.  fact  that  ward  attained  ma- 
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jority  more  than  three  years  before  settlement  of  accounts  of  guardian 
does  not  set  in  motion  Code  of  Civil  Procedure,  section  1805. 

121  Cal.  478  481.    PACKWOOD  v.  BROWNELL. 

Delay  in  Opening  Polls,  when  consistent  with  honesty,  does  not  dis- 
enfranchise precinct,  p.  481. 

Approved  in  Kenworthy  v.  Mast,  141  Cal.  272,  273,  delay  in  opening 
polls  does  not  invalidate  entire  precinct  vote  where  officers  acted  with- 
out fraudulent  intent,  and  only  one  voter  lost  his  vote  by  such  delay. 

121  Cal.  482-486.    COOLEY  v.  CALAVERAS  COUNTY. 

Claim  Against  County. — Settlement  is  conclusive,  though  made  un- 
der a  mistake  as  to  the  law,  p.  485. 

Cited  and  limited  in  Ellis  v.  Jefferds,  130  Cal.  479,  when  held  not  to 
extend  to  transaction  betwen  creditor  and  auditor;  Wingerter  v.  San 
Francisco,  134  Cal.  548,  86  Am.  St.  Rep.  296,  denying  right  to  recover 
fees  paid  under  mistake  as  to  the  law. 

121  Cal.  487-489.     HIGGINS  v.  HIGGINS.    66  Am.  St.  Rep.  57.    S.  C, 
BIGGINS  V.  SAN  DIEGO  SAVINGS  BANK,  129  Cal.  184. 

121  Cal.  490-491.    TRUMAN  v.  YOUNG. 

Claim  and  Delivery. — Complaint  must  allege  right  to  possession  as  at 
time  of  bringing  suit,  p.  491. 

Cited  in  Bane  v.  Peerman,  125  Cal.  221,  holding  complaint  insufficient; 
Harris  v.  Smith,  132  Cal.  317,  and  Van  Alstine  v.  Wheelan,  135  CaL 
233,  noted  under  Affierbach  v.  McGovern,  79  Cal.  268. 

Pleading  is  Sufficient  when  omitted  allegations  may  be  implied  from 
those  made,  p.  491. 

Cited  in  Yule  v.  Bishop,  133  Cal.  581,  noted  under  Williams  v.  Ashe, 
111  Cal.  180. 

121    Cal.  503-510.     SHERMAN  v.  WRINKLE.     S.   C,    WRINKLE    ▼. 
WRIGHT,  136  Cal.  491. 

121  Cal.  511-514.    SISKIYOU  LUMBER  CO.  v.  ROSTEL. 

Nuisance — ^Private  Action. — Complaint  must  show  location  of  plain- 
tifiTs  property  as  to  the  nuisance,  p.  514. 

(^ted  in  O'Reilly  v.  Perkins,  22  R.  I.  365,  holding  complaint  insuf- 
ficient. 

121  Cal.  522-529.    PEOPLE  y.  RECLAMATION  DIST.  : 

Reclamation  District — Petition.— Approval  of  is  conclusive  as  to 
genuineness  of  its  signatures,  p.  525. 
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Cited  in  People  v.  Clark,  145  Cal.  728,  applying  rule  in  prosecution 
for  grand  larceny;  Estate  of  Camp,  131  Cal.  470,  82  Am.  St.  Rep.  373, 
noted  under  In  re  Grove  Street,  61  Cal.  438;  People  ▼.  Los  Angeles,  133 
Cal.  341-343,  citing  main  case  also  as  to  pleading  in  quo  warranto  pro- 
•ceedings. 

121  Cal.  529-532.    PEOPLE  ▼.  BURNS. 

Criminal  Law. — ^Instruction  on  circumstantial  evidence  was  properly 
refused  when  direct  evidence  was  relied  on,  p.  531. 
Cited  in  People  v.  Lonneni,  139  Cal.  637,  as  to  similar  instructions. 

121  Cal.  533-536.    SMITH  v.  THOMAS. 

Where  Each  Party  Received  Equal  Number  of  Votes,  plaintiff  in 
election  contest  takes  nothing  by  action,  p.  534. 

Approved  in  Wright  v.  Ashton,  143  Cal.  548,  where  upon  contest  of 
•election  both  parties  had  received  equal  number  of  legal  votes  which 
was  higher  than  votes  of  other  candidates,  certificate  of  election  can- 
not be  annulled. 

Finding  in  favor  of  residence  of  voter  not  disturbed  where  he  was 
■often  absent  from  precinct  doing  different  jobs,  but  always  left  with 
intention  to  return,  p.  536. 

Approved  in  Huston  v.  Anderson,  145  Cal.  329,  voter  temporarily  re- 
moved from  precinct  where  he  was  registered,  without  intention  of 
making  place  of  removal  his  residence  does  not  lose  legal  residence  in 
former  precinct  though  he  have  no  home  therein. 

121  Cal.  536-539.    SPSNCE  v.  SMITH. 

Exemption  Statutes  are  liberally  construed,  p.  538. 

Approved  in  Holmes  v.  Marshall,  145  Cal.  779,  when  proceeds  of  life 
policy  payable  to  administrators  are  set  apart  to  widow  they  are 
exempt  from  her  debts. 

121  Cal.  539-545.    SAN  JOSE  BANK  v.  BANK  OF  MADERA. 

Receiver  cannot  be  Appointed  for  rents  and  profits  when  only  l^al 
rights  were  involved,  p.  545. 
See  note  to  Cameron  v.  Groveland  etc.,  72  Am.  St.  R*»p.  93. 

121  Cal.  646-554.     QUIG6  ▼.  EVANS. 

"Office"  defined,  p.  550. 

Cited  in  Patton  v.  Board,  127  CaL  397-399,  78  Am.  St.  Rep.  72-74, 
Holding  San  Francisco  health  inspector  an  officer  under  constitution, 
article  20,  section  16. 

Office  is  implied  from  statute  designating  an  officer,  p.  550. 
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Cited  in  Ex  parte  Mauch,  134  CaL  501,  holding  "court"  implied  from 
use  of  "judge"  in  statute. 

Where  No  Mode  is  Specifically  Prescribed  for  filling  an  office,  it  is 
filled  by  the  governor,  p.  651. 

Approved  in  Ex  parte  Gerino,  143  Cal.  417,  upholding  medical  act  of 
1901. 

121  Cal.  554-561.    PEOPLE  v.  CREE6AN. 

Accomplice  cannot  be  Corroborated  by  evidence  of  another  aoeom- 
plice,  p.  557. 

Cited  in  State  v.  Spotted  Hawk,  22  Mont.  66,  but  holding  instruction 
properly  refused  for  lack  of  evidence. 

Instance  of  Insufficiency  of  Evidence  to  sustain  conviction  of  one  de- 
fendant of  complicity  in  forgery,  pp.  556-561. 

Distinguished  in  People  v.  Moran,  144  Cal.  55,  upholding  verdict  for 
murder  where  there  was  evidence  from  which  jury  might  infer  con- 
spiracy and  that  defendant  was  one  of  confederates. 

121  Cal.  562-563.    BAILEY  v.  JOHNSON. 

Under  Code  Civil  Procedure  section  1138,  only  interested  parties  au- 
thorized and  capable  of  litigating  question  involved  may  submit  agreed 
case,  p.  563. 

Approved  in  Matter  of  De  Lucca,  146  Cal.  112,  113,  question  as  to 
whether  search  warrant  issued  by  justice  of  peace  and  unexecuted  waa 
issued  without  jurisdiction  cannot  be  determined  on  agreed  case. 

Tax  collector  is  not  concerned  with  validity  of  tax,  and  he  is  not  re- 
sponsible to  tax  payer  if  it  is  illegally  assessed,  p.  563. 

Approved  in  Craig  v.  Boone,  146  Cal.  720,  following  rule. 

121  Cal.  574-580.    SHAFER  v.  LACY. 

Superior  Court  Should  Vacate  Judgment  on  motion  when  conclusions 
are  incorrect  and  not  consistent  with  findings  of  fact,  p.  579. 

Approved  in  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal.  165,  on  appeal 
from  order  denying  new  trial  errors  in  conclusions  of  law  or  in  judg- 
ment cannot  be  considered;  Gibson  v.  Hammang,  145  Cal.  456,  apply- 
ing rule  where  decree  in  suit  to  annul  deed  improperly  disallowed  costa 
to  plamtiff. 

121  Cal.  582-587.    SIMONSON  y.  BURR. 

Creation  of  Homestead  Pending  Suit  by  Creditor  of  Declarant,  before 
ordinary  money  judgment  rendered  therein,  is  not  thereby  rendered 
fraudulent,  p.  686. 

Approved  in  Gray  v.  Brunold,  140  Cal.  621,  where  portion  of  money 
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given  by  one  of  bankrupt  partners  to  wife  was  applied  toward  pay- 
ment of  mortgage  upon  his  homestead,  trustee  in  bankruptcy  cannot 
enforce  lien  upon  homestead  for  amount  so  applied;  In  re  Wilson,  123 
Fed.  23,  use  of  funds  by  insolvent  to  discharge  lien  on  homestead  does 
not  invalidate  homestead  claim  or  give  bankruptcy  trustee  right  to  sub- 
ject homestead  to  lien  for  amount  so  directed  from  creditors. 

121  Cal.  595-604.    CLARKE  y.  COBB. 

Cropping  Contract  makes  parties  cotenants  in  the  crops,  p.  597. 

Cited  in  Curtner  y.  Lydon,  128  Cal.  36,  discussing  rights  imder  levy 
on  owner's  interest. 

Contract  Letting  Land  for  Term  to  One  Who  Gives  Annually  for  use 
thereof  certain  part  of  crops  creates  relation  of  landlord  and  tenant,  p. 
597. 

Approved  in  Arnold  v.  Producers'  Fruit  Co.,  141  Cal.  742,  fact  that 
juror  was  tenant  of  plaintiff  under  lease  requiring  him  to  deliver  certain 
part  of  crop  after  harvest  does  not  make  him  partner  and  he  is  not  dis- 
qualified. 

121  Cal.  604-607.    BA6LEY  y.  COHEN. 

Contract. — ^Breach  is  shown  when  party  voluntarily  deprives  himaelf 
of  power  to  perform,  p.  606. 

Cited  in  Carter  v.  Rhodes,  135  Cal.  48,  noted  under  Wolf  y.  Marsh,  64 
Cal.  228. 

121  Cal.  608-609.    RUGUS  y.  PLUM. 

Where  mortgagor  pays  taxes  on  mortgage  he  may  recover  amount 
thereof  from  mortgagee,  p.  608. 

Distinguished  in  Henry  v.  Garden  City  Bank  etc.  Co.  145  Cal.  56, 
where  prior  mortgagee  purchased  at  his  foreclosure  sale  and  redeemed 
land  from  sale  under  taxes  levied  on  second  mortgage,  he  cannot  recover 
amount  so  paid  from  second  mortgagee. 

121  Cal.  620-629.    NORMAN  y.  THOMPSON,  66  Am.  St.  Rep.  74. 

Marriage  on  High  Seas  is  illegal  when  contracted  to  evade  laws  of 
domicile  of  both  parties,  p.  624. 

Cited  in  Estate  of  Wood,  137  Cal.  136,  but  holding  marriage  valid 
though  contracted  beyond  place  of  domicile,  when  no  such  intent  ap- 
peared; note  to  State  v.  Lowell,  79  Am.  St.  Rep.  365. 

121  Cal.  630-633.    WILSON  y.  CALIFORNIA  BANK. 

Title  of  Purchaser  at  Foreclosure  Sale  of  Street  Assessment  is  su- 
perior to  that  of  mortgage,  p.  632. 
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Approved  in  O'Dea  v.  Mitchell,  144  Cal.  381,  lien  of  assessment  for 
street  improvement  is  superior  to  lien  of  prior  mortgage  upon  property 
assessed. 

121  Cal.  633-635.     PEOPLE  v.  CLARK. 

Appeal — ^Briefs. — Court  will  examine  record  in  capital  ease,  althou^^ 
no  argument  made  or  brief  filed,  p.  634. 

Cited  in  People  v.  Glaze,  139  Cal.  163,  holding  rule  confined  to  rach 
.cases. 

121  Cal.  635-640.    ESTATE  OF  MORE. 

Probate  Accounts. — ^Exceptions  must  be  filed  in  writing,  p.  639. 

Cited  in  Estate  of  Marre,  127  Cal.  132,  but  holding  right  to  object  to 
oral  exceptions  waived  under  facts  stated. 

Judgment  in  Favor  of  Administration  on  claim  presented  by  him 
and  rejected  by  judge  has  no  greater  force  than  judgment  upon  any 
other  rejected  claim,  p.  638. 

Approved  in  Hall  v.  Cayot,  141  Cal.  16,  where  claim  upon  note  of 
deceased  person  was  treated  as  rejected  under  statute,  and  pending  ac- 
tion thereon  was  approved  and  filed  as  an  allowed  claim,  judgment  for 
costs  is  full  extent  of  relief  to  plaintifi*. 

Court  must,  Sua  Sponte,  Reject  All  Claims  in  account  of  administra- 
tor which  are  illegal,  p.  639. 

Approved  in  Estate  of  Willey,  140  Cal.  243,  following  rule. 

121   Cal.  647-662.     WEINRICH  v.  HENSLEY. 

Probate  Mortgage  held  valid  as  to  consideration,  p.  655. 

Cited  in  Murphy  v.  Farmers'  etc.  Bank,  131  Cal.  120,  as  case  wherein 
such  mortgage  was  upheld. 

Homestead — Dissolution. — Section   1265,  Civil  Code,   is  controlled  by 
section  1474,  Code  of  Civil  Procedure,  p.  653. 
Cited  in  Estate  of  Path,  132  Cal.  611. 

Executor  may  pay  taxes  owed  on  property  by  reclamation  district,  p. 
667. 

Cited  in  Estate  of  Freud,  131  Cal.  671,  granting  power  to  sell  prop- 
erty to  redeem  other  property  from  mortgage. 

Court  has  Discretion  to  Set  Apart  Homestead  from  separate  prop- 
erty selected  by  decedent  in  lifetime,  p.  653. 

Approved  in  Warner  v.  Warner,  144  Cal.  619,  husband  cannot  sue 
to  cancel  wife's  homestead  on  his  separate  property,  upon  which  they 
lived,  by  reason  of  antenuptial  agreement  in  which  she  relinquished 
ail  right  or  claim  in  husband's  property  either  as  heir  or  otherwise. 
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121  Cal.  662-667.    NORTH  FORE  WATER  CO.  ▼.  EDWARDS. 

Easement. — ^Dominant  Tenement  cannot  be  so  altered  as  to  increase 
buraen  of  servient  tenement,  p.  666. 

Cited  in  Oliver  v.  Agasse,  132  Cal.  300,  denying  right  to  substitnte 
pipe  line  for  ditch;  Thomas  v.  Blaisdell,  25  Nev.  228,  as  to  right  to  re- 
move boxes  constructed  by  consent  of  dominant  owner;  Southern  Cal. 
Inv.  Co.  V.  Wilshire,  144  Cal.  72,  where  there  is  not  enough  water  to  sup- 
ply wants  of  all  riparian  proprietors,  each  owner  has  the  right  to  a 
reasonable  use  of  water,  taking  into  consideration  the  rights  and  ne- 
cessities of  each;  Wright  v.  Austin,  143  Cal.  239,  owner  of  fee  over 
which  public  highway  is  laid  may  enjoin  authorities  from  using  perco- 
lating waters  for  sprinkling  road  by  means  of  wells  dug  in  highway  on 
his  land. 

Easement  by  PTescription  cannot  extend  beyond  user  under  which  it 
was  gained,  p.  666. 

Cited  in  Strong  v.  Baldwin,  137  Cal.  440,  holding  burden  on  adverse 
claimant  to  show  extent  of  such  user. 

121  Cal.  668-670.     PEOPLE  ▼.  SILYA. 

Witness  cannot  be  Impeached  by  evidence  of  particular  wrongful  acts, 
p.  669. 

Cited  in  Estate  of  James,  124  Cal.  657,  noted  under  Hinkle  v.  San 
Francisco  etc.  Co.,  55  Cal.  627;  People  v.  Crandall,  125  Cal.  136,  and 
People  V.  Warren,  134  Cal.  205,  noted  under  People  v.  Hamblin,  68  CaU 
101;  People  v.  White,  142  Cal.  295,  it  is  prejudicial  error  to  permit  im- 
peachment of  defendant  and  his  principal  witness  by  showing  prior  con- 
victions for  misdemeanors. 

Oa  Proper  Occasion  Court  must  give  Cautionary  Instruction  as  to 
evidence  of  accomplice,  p.  670. 

Distinguished  in  People  v.  Buckley,  143  Cal.  392,  upholding  refusal 
of  cautionary  instruction  as  to  verbal  admissions  of  defendant  which 
were  beyond  rule  prescribed  by  code. 

It  is  Error  to  Refuse  to  Give  Cautionary  Instruction  as  to  testimony 
of  accomplice  merely  because  of  failure  to  comply  with  rule  of  court  re- 
quiring requests  to  be  in  writing,  p.  670. 

Approved  in  People  v.  Lang,  142  Cal.  486,  refusal  of  request  pre- 
sented in  violation  of  rule  requiring  presentation  of  request  prior  to 
argument  is  not  ground  for  reversal  where  oral  charge  given  was  fair 
and  covered  all  phases  of  case. 

121  Cal.  670-673.     DEVINE  y.  BOARD  OF  SUPERVISORS. 

Mnnicipal  Bonds. — ^Taxation  to  provide  interest  and  sinking  fund 
may  be  enjoined  by  taxpayers,  in  case  of  illegality,  p.  674. 
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Cited  in  Sechrist  v.  Rialto  Irr.  Dist.,.  129  Cal.  647,  sustaining  similar 
action  as  to  levy  in  case  of  invalid  irrigation  bonds. 

121  Cal.  674-682.    KNIGHT  v.  TRIPP.     S.  C,  KIBIBALL  v.  TRIPP,  136 
Cal.  631,  affirming  main  case  at  p.  635,  as  to  constructive  trusts. 

Gifts  Causa  Mortis. — Essentials  stated,  p.  678. 

Cited  in  Pullen  v.  Placer  County  Bank,  138  Cal.  170,  holding  bank 
deposit  not  transferred  by  execution  of  check  under  facts  stated;  Col- 
lins V.  Maude,  144  Cal.  296,  writing  by  decedent  before  leaving  state 
declaring  wish  that  maker  of  note  should  not  be  asked  for  principal 
or  interest,  note  and  mortgage  being  surrendered,  does  not  show  gift  of 
debt,  and  is  no  defense  to  foreclosure;  Allen  etc.  Co.  v.  Grumbles,  129 
Fed.  295,  delivery  of  written  assignment  of  interest  in  business  to  wife 
while  assignor  retained  and  used  stock  certificates  does  not  complete 
valid  gift. 

Gift  Causa  Mortis  to  Extent  that  it  is  made  in  contemplation  of 
death,  p.  678. 

Approved  in  Deneff  v.  Helms,  42  Or.  166,  where  one  shortly  before 
death  had  deposit  in  bank  and  another  in  hands  of  A,  and  called  A,  B, 
and  banker  and  told  them  he  gave  everything  to  B,  and  indorsed  certif- 
icate of  deposit  to  B  and  told  A  to  give  B  the  money  and  said  B 
should  care  for  him  for  life  and  pay  funeral  expenses  and  pay 
himself  liberally  and  send  balance,  if  any,  to  sister,  there  was  a 
gift. 

Gift. — Constructive  Delivery  is  Limited  to  such  property  as  is  not 
capable  of  actual  or  immediate  delivery,  p.  681. 

Approved  in  Allen  etc.  Co.  v.  Grumbles,  129  Fed.  290,  delivery  of 
written  assignment  of  interest  in  business  to  wife  which  assignor  re- 
tained and  used  stock  certificates  does  not  complete  valid  gift. 

Miicellaneoua. — ^Donnelly  y.  Rees,  141  Cal.  61,  arguendo. 
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122  Cal.  3-17.    PLASS  v.  PLASS. 

Resulting  Trust. — ^Beneficiary  must  establish  by  clear  evidence,  p.  12. 

(,'ited  in  Harris  v.  Harris,  136  Cal.  384,  noted  under  Woodside  v. 
HeweK  109  Cal.  481. 

122  Cal.  19  27.    BOOTH  v.  OAKLAND  BANK  OF  SAVINGS. 

Deposit  changed  so  as  to  be  payable  to  order  of  sisters  of  depositor 
or  of  herself  so  that  sisters  could  draw  it  at  her  death  without  probate, 
establishes  trust,  pp.  22-25. 

Approved  in  Sprague  v.  Walton,  145  Cal.  235,  where  husband  after 
bequeathing  everything  to  wife  gave  her  written  authority  to  withdraw 
his  bank  deposits  ''and  to  have  right  of  survivorship"  indicate  trust  in 
favor  of  wife,  though  she  drew  money  prior  to  his  death. 

122  Cal.  28-3e.     SAVINGS  BANK  y.  CENTRAL  MARKET  CO. 

Mortgage. — Personal  Action  is  maintainable  when  security  is  lost 
without  mortgagee's  fault,  p.  35. 

Cited  in  Otto  v.  Long,  127  Cal.  477,  when  mortgagor  had  no  interest 
in  the  property  mortgaged. 

Mortgage. — Personal  Action  cannot  generally  be  brought,  p.  35. 

Cited  in  Hibernia  etc.  Soc.  v.  Thornton  127  Cal.  577  (concurring  opin- 
ion), noted  under  Biddel  v.  Brizzolara,  64  Cal.  354. 

Payment. — ^Note  does  not  constitute  unless  so  agreed,  p.  33. 

Cited  in  Bonestell  v.  Bowie,  128  Cal.  515,  noted  under  Welch  v.  Al- 
lington,  23  Cal.  322;  Sather  Bkg.  Co.  v.  Briggs  Co..  138  Cal.  733,  hold- 
ing note  not  paid  by  renewal  note. 

Mortgage  Foreclosure. — Junior  Mortgagee  loses  no  rights  by  failure 
to  foreclose  by  cross-complaint  in  action  by  senior  mortgagee,  p.  34. 

Cited  in  Gre*»nebaum  v.  Davis,  131  Cal.  148,  82  Am.  St.  Rep.  340, 
su.staining  action  to  subsequent  independent  action;  Gutter  v.  Dnl- 
lamore,  144  Cal.  669,  judgment  foreclosing  mortgage  to  heirs  as  agninst 
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purchasers  at  probate  sale  is  erroneous;  Brophy  v.  Downey,  26  Mont. 
258,  259,  261,  where,  in  foreclosure  of  first  mortgage,  second  mortgagee- 
defaults,  his  assignee  may  still  recover  on  note  after  time  to  redeem 
has  expired. 

122  Cal.  37-39.     PEOPLE  ▼.  BEACH. 

Criminal  Law. — Order  of  Commitment  will  be  presumed  properly 
made,  on  appeal  from  order  refusing  to  vacate  information,  p.  38. 

Cited  in  People  v.  Lonnen,  139  Cal.  635,  affirming  such  order;  People 
▼.  Nogiri,  142  Cal.  597,  district  attorney  cannot  file  information  for 
other  oflfense  than  specified  in  commitment  though  in  accordance  with 
complaint  made  before  magistrate. 

122  Cal.  39-61.    DENNIS  v.  BINT.    68  Am.  St.  Rep.  17. 

Administrator — ^Letters. — Issuance  of  is  conclusive  of  appointment,  on: 
collateral  attack,  p.  42. 

Cited  in  Garthwaite  v.  Bank,  134  Cal.  242,  holding  effect  to  extend  to 
fact  01  decedent's  death. 

Where  Administrator  Fails  to  Sue  to  Recover  land  within  statutory 
period,  the  heirs  are  barred,  p.  44. 

Approved  in  Jenkins  v.  Jensen,  24  Utah,  125,  where  administrator 
neglected  to  bring  action  to  recover  realty  within  statutory  period, 
heir  of  intestate  is  also  barred  though  he  was  a  minor  at  accrual  of  ac- 
tion in  favor  of  administrator;  dissenting  opinion  in  Cook  v.  Ceas. 
147  Cal.  622,  majority  holding  proceeding  by  ward  after  attaining  ma- 
jority to  compel  settlement  of  accounts  by  guardian  is  governed  by  lim- 
itations of  Code  of  Civil  Procedure,  section  343. 

122  Cal.  5255.     SANGER  v.  RYAN. 
Attorney's  Fees  are  generally  not  allowable  except  when  authorized 

by  statute^  p.  64. 

Cited  in  Hays  v.  Windsor,  130  Cal.  236,  disallowing  fees  in  replevin 
suit. 

122  Cal.  58-66.    GRAND  v.  DREYFUSS. 

Slander. — Complaint  held  insufficient  as  containing  charge  of  larceny^ 
p.  64. 

Cited  in  Jarman  v.  Rea,  137  Cal.  346,  but  sustaining  complaint  as 
to  charge  of  bribery  in  office. 

122  Cal.  68-69.    SMITH  v.  JORDAN. 

Bill  of  Exceptions.— Presentation  under  section  649  should  be  made 
within  reasonable  time,  p.  68. 
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Cited  in  Oberlander  v.  Fixen,  129  Cal.  091,  holding  rule  not  applicable 
to  filing  of  affidavits  on  motion  for  new  trial  when  time  was  extended 
by  order  of  court. 

122  Cal.  76-77.     ESTATE  OP  WILLIAMS. 

An  executor  as  such  cannot  appeal  from  order  of  distribution,  p.  77. 

Approved  in  Estate  of  Piper,  147  Cal.  608,  applying  rule  where  estate 
distributed  to  school  fund  as  an  escheat. 

122  Cal.  77-79.     LOS  ANGELES  v.  HANCE. 

Statutes. — ^Title  of  repealing  act  held  void,  p.  79. 

Cited  in  Pratt  ▼.  Browne,  135  Cal.  653,  noted  under  Fatjo  v.  Pfister, 
11/  Cal.  85 

122  Cal.  79-84.    WEST  COAST  L.  CO.  v.  KNAPP. 

Mechanics'  liens. — Contract  is  void  if  containing  no  reference  to  al- 
leged signed  plans  and  specifications,  p.  82. 

Cited  in  Donnelly  ▼.  Adams,  127  Cal.  26,  noted  under  Worden  ▼. 
!  lammond,  37  Cal.  61 ;  concurring  opinion  in  Blinn  L.  Co.  v.  Walker,  129 
Cal.  66,  67,  noted  under  Donnelly  v.  Adams,  115  Cal.  129;  California 
Iron  etc.  Co.  v.  Bradbury,  138  Cal.  331,  but  ruling  aliter  as  to  matters 
not  a  part  of  the  contract. 

Same — ^Payments. — Contract  held  sufficient  as  to  provisions  for,  p. 
81. 
Cited  in  Brill  v.  De  Turk,  130  Cal.  243,  ruling  similarly. 

122  Cal.  94-97.    RISDON  IRON  ETC.  WORKS  v.  CITIZENS'  TRACTION 
CO. 

Attachment. — ^Release  of  exempt  property  is  equivalent  to  dissolving 
writ,  p.  96. 

Cited  in  Rosenthal  v.  Perkins,  123  Cal.  244,  noted  under  Mullaly  v. 
Fownsend,  119  Cal.  47. 

122  Cal.  98-102.    SAN  DIEGO  LAND  ETC.  CO.  ▼.  LA  PRESA  SCHOOL 
DIST. 

Special  School  Tax  Wrongfully  Assessed  on  property  outside  of  dis- 
trict and  voluntarily  paid  cannot  be  recovered,  p.  99. 

Distinguished  in  Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  664,  in 
action  based  on  Political  Code,  section  3804,  to  recover  taxes  illegally 
assessed  and  collected,  payment  under  protest  need  not  be  averred. 

122  Cal.  103-105.     McGINTY  ▼.  MORGAN. 

Mechanic's  Lien — ^Notice. — Statute  is  to  be  liberally  constnied,  p. 
104. 
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Cited  in  Macomber  v.  Bigelow,  126  Cal.  16,  holding  varranre  between 
complaints  and  claims  immaterial;  Castagnetto  v.  Coppertown  Min. 
etc.  146  Cal.  333^  where  lien  is  claimed  on  mining  claim  and  court 
finds  work  was  done  "in  and  upon  said  mines/'  objection  that  notice 
states  labor  was  performed  "on  that  certain  copper  mine*'  is  not  well: 
taken. 

122  Cal.  106  107.     TODD  ▼.  BOARD  OF  EDUCATION. 

Statute  of  Limitations. — ^Resolution  of  board  is  not  a  written  instru^ 
ment  unless  continuing  terms  of  contract,  p.  107. 

Cited  in  Patterson  y.  Doe,  130  Cal.  338,  noted  under  Chipman  t.. 
Morrill,  20  Cal.  130. 

122  Cal.  107-110.     BANK  OF  WOODLAND  y.  HERON. 

Amendment  at  trial  should  be  allowed  only  in  furtherance  of  justice^ 
p.  109. 

Cited  in  Wells  etc.  Co.  y.  Enright,  127  Cal.  674,  as  having  considered* 
plea  of  statute  of  limitations  as  amendment;  Hanson  y.  Stinehoff,  13^ 
Cal.  172,  noted  under  Daley  v.  Russ,  86  Cal.  118. 

122  Cal.  11M14.     CUNHA  y.  HUGHES.    68  Am.  St.  Rep.  27. 

Decree  of  Distribution  becomes  the  measure  of  the  rights  of  al^ 
claimants  to  the  estate,  p.  112. 

Cited  in  Williams  y.  Marx,  124  CaL  24,  noted  under  Crew  y.  Pratt, 
119  Cal.  139;  McKenzie  y.  Budd,  125  Cal.  602,  noted  under  Hill  Co.  y. 
Lawler,  116  CaL  359. 

Homestead  Declaration  is  ineffectual  if  not  following  the  statute,  p» 
113. 

Cited  in  Tappendorff  y.  Moranda,  134  Cal.  421,  holding  statement  as- 
to  cash  yalue  insufficient. 

122  Cal.  117-120.     CHRISTIAN  v.  SUPERIOR  COURT. 

Superior  Court. — ^Jurisdiction  does  not  embrace  action  on  note  for  less^ 
than  three  hundred  dollars,  although  containing  proyision  that  inter- 
est be  compounded  and  become  part  of  principal,  p.  119. 

Cited  in  Gallagher  y.  McGraw,  132  Cal.  601,  as  to  action  on  note  for 
two  hundred  dollars. 

122  Cal.  121-128.    PEOPLE  ▼.  ARRI6HINL 

Criminal  Law. — ^Eyidence  to  anticipate  defense — admission  is  not  re- 
versible error,  p.  124. 

Cited  in  People  y.  Grimes,  132  Cal.  34,  holding  such  admission  not. 
prejudicial. 
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Witness — Cross-eaumination. — Defendant  when  a  witness  may  be 
cross-examined,  but  only  as  to  matters  included  in  direct  examination^ 
p.  126. 

Cited  in  People  ▼.  Bishop,  134  Cal.  689,  holding  cross-examination^ 
proper. 

Evidence  is  admissible  as  to  manner  and  appearance  of  defendant  at 
about  time  of  homicide,  p.  123. 

Cited  in  Estate  of  Keithley,  134  Cal.  13,  as  to  rational  appearance  of 
testator,  in  will  contest;  People  v.  Manoogian,  141  Cal.  596,  597,  where- 
in murder  case  it  was  shown  that  defendant  had  received  injury  to 
head  prior  to  homicide,  witness  may  be  asked,  in  support  of  defense- 
of  insanity,  as  to  defendant's  appearance  between  time  or  injury  and 
homicide,  as  being  rational  or  irrational. 

Defendant  on  Cross-examination  may  be  asked  as  to  contradictorj 
statements  to  lay  foundation  for  impeachment,  p.  127. 

Approved  in  People  v.  Walker,  140  Cal.  156,  defendant  testifying  on- 
own  behalf  may  be  asked  on  cross-examination  if  he  had  not  made 
contradictory  statements  to  lay  foundation  for  impeachment  by  proof 
that  such  statements  were  made. 

122  Cal.  129-134.    BARRELL  y.  LAK£  VIEW  LAND  CO. 

Directors'  Meeting  is  presumed  properly  called,  p.  132. 

Cited  in  Balfour  Guthrie  Co.  v.  Woodworth,  124  Cal.  172,  as  to  suf- 
ficiency of  notice  of  special  meeting. 

122  Cal.  152-161.    WOOD  v.  ETIWANDA  WATER  CO.  S.  C.  147  Cal.  230.. 

Appeal  from  Judgment  cannot  be  taken  before  its  entry,  p.  156. 

Cited  in  Bell  v.  Staacke,  137  Cal.  308,  noted  under  Lorenz  v.  Jacobs^ 
63  Cal.  24;  Estate  of  More,  143  Cal.  500,  supreme  court  has  no  juris- 
diction of  premature  appeal  from  decree  of  distribution,  notice  of 
which  was  served  before  final  entry  of  decree  of  record  in  minutes  of 
court. 

Water  Rights  on  public  lands  are  derived  by  congressional  grant,  p. 
158. 

Cited  in  Smith  v.  Denniff,  24  Mont.  21,  81  Am.  St.  Rep.  410,  discuss* 
ing  nature  and  incidents  of  such  rights. 

122  Cal.  162166.    ESTATE  OF  HEALT.    S.  C,  HEALT  v.  SUPERIOR 
COURT,  127  Cal.  669. 

Public  Administrator  may  contest  right  of  another  applicant  for 
letters,  p.  163. 

Cited  in  Estate  of  Damke,  133  Cal.  434,  on  point  that  one  applicant 
may  appeal  from  order  appointing  another. 
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Letters  of  Administration. — ^Issuance  to  nominee  of  nephew  is  with- 
in discretion  of  court,  p.  164. 

Cited  in  Estate  of  Harrison,  136  Cal.  8,  noted  under  Estate  of 
Richardson,  120  Cal.  344. 

Only  Persons  Entitled  to  Administer  on  an  estate  can  nominate,  p. 
165. 

Approved  in  Estate  of  Brundage,  141  Cal.  542,  resident  son  is  en- 
titled to  letters  of  administration  as  against  nominee  of  foreign 
executor. 

122  Cal.  167-170.    CAMP  v.  LAND. 

Mortgage  Foreclosure — ^Redemption. — Junior  mortgagee  cannot  re- 
deem under  judgment  in  his  favor  after  foreclosure  sale  under  his 
judgment,  p.  170. 

Cited  in  San  Jose  M.  Co.  v.  Lyndon,  124  Cal.  519,  as  afi&rming  Black  v. 
Gerichten,  58  Cal.  56. 

Trust  Deed  to  secure  debt  is  valid,  p.  170. 

Cited  in  Staacke  v.  Bell,  125  Cal.  315,  noted  under  Sacramento  Bank 
V.  Alcorn,  121  Cal.  379. 

Corporation — ^Ultra  Vires  Acts. — Mortgagor  cannot  assert  that 
taking  of  his  mortgage  was  ultra  vires  as  to  mortgagee,  p.  169. 

Cited  in  Bay  City  etc.  Assn.  v.  Broad,  136  Cal.  527,  noted  under 
Union  W.  Co.  v.  Fluming  Co.,  22  Cal.  620. 

122  Cal.  171-185.    PEOPLE  v.  MILNER. 

Homicide. — ^Presumption  of  Innocence  is  overcome  when  proof  of  guilt 
is  established,  p.  179. 

Cited  in  People  v.  Matthai,  135  Cal.  445,  sustaining  instruction. 

Homicide. — ^Expert  Evidence  is  inadmissible  as  to  probable  relative 
positions  of  deceased  and  defendant  at  time  shot  was  fired,  p.  181. 

Cited  in  People  v.  Farley,  124  Cal.  595,  noted  under  People  v.  West- 
lake,  62  Cal.  303. 

Witness. — Evidence  is  not  conclusive  even  though  uncontradicted,  p. 
179. 

Cited  in  County  of  Sonoma  v.  Stofen,  125  Cal.  35,  noted  under  Blank- 
man  V.  Vallejo,  15  CaL  639. 

View  of  Premises  may  be  allowed  in  discretion  of  court,  p.  183. 
Cited  in  People  v.  Fitzgerald,  137  Cal.  548,  holding  defendant  not 
prejudiced  by  manner  of  conducting. 

Evidence. — ^Weight  of  disputable  presumptions  discussed,  p.  179. 
Approved  in  Sarraille  ▼.  Calmon,  142  Cal.  656,  657,  applying  rule  in 
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action  upon  promissory  notes;  The  Dauntless,  129  Fed.  721,  in  suit  to 
recover  for  death  of  person  on  launch  sunk  by  collision  with  steamer, 
court  not  bound  to  accept  uncontradicted  testimony  of  pilot  of  steam- 
•er,  where  it  was  inherently  improbable. 

122  Oal.  195-200.    MAXSON  v.  LLEWELLYN. 

Insurance  Policy  will  be  avoided  for  misrepresentations  by  special 
agent  of  insurer,  p.  197. 

Cited  in  McKay  v.  New  York  etc.  Co.^  124  Cal.  273,  sustaining  com- 
plaint to  recover  back  premium;  La  Marche  v.  New  York  eta  Co.,  126 
Cal.  504,  sustaining  action  for  damages  for  agent's  fraud. 

122  Cal.  201  204.    EX  PARTE  OVEREND.    6.  C,  See  OVEREND  v. 
SUPERIOR  COURT,  131  Cal.  280. 

122  Cal.  206-209.    TIBBET  v.  TOM  SUE. 

Writ  of  Attachment  Should  not  be  Issued  for  an  amount  in  excess  of 
demand  set  forth  in  complaint,  p.  208. 

Approved  in  Hale  Bros.  v.  Milleken,  142  Cal.  139,  an  attachment  lies 
upon  cause  of  action  for  damages  for  breach  of  contract  where  damages 
are  readily  ascertainable  by  reference  to  contract  and  proof  of  what 
was  done  under  it. 

122  Cal.  212-214.    PEOPLE  v.  GRIFFITH. 

Where  motion  for  new  trial  is  made  on  ground  of  insufficiency  of 
evidence,  people  must  see  that  bill  of  exceptions  contains  all  the  evi- 
dence, p.  214. 

Cited  in  People  v.  Coulter,  145  Cal.  72  (and  dissenting  opinion,  p.  78), 
where  only  question  is  as  to  whether  verdict  of  burglary  in  second  de- 
gree was  supported  by  evidence  and  judgment  roll  and  bill  of  exceptions 
show  affirmatively  that  bill  does  not  contain  all  evidence  and  it  purports 
to  contain  only  evidence  directed  to  time  of  offense  and  tending  to 
show  burglary  of  first  degree,  other  questions  as  to  sufficiency  of  evi- 
dence are  not  reviewable. 

122  Cal.  216-219.    ANDERSON  v.  SUPERIOR  COURT. 

Involuntary  Insolvency. — ^Bond  must  be  given  unless  waived  by  re- 
spondent, p.  218. 

Cited  in  In  re  Clarke,  125  Cal.  393,  but  holding  bond  there  waived;  In 
re  Mealy,  127  Cal.  106,  holding  insufficiency  of  bond  waived. 

Same. — ^Petition,  when  defective  because  insufficiently  signed  cannot 
be  amended  by 'bringing  in  new  creditor,  p.  217. 

Cited  in  In  re  Whipple,  129  Cal.  427,  noted  under  In  re  Visalia  W.  Oo.> 
119  Cal.  562. 

Notes  Cal.  Rep.— 310 
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122  Cal.  219-223.    FOX  v.  HALE  ETC.  CO. 

Appeal. — Modification  of  judgment  may  be  ordered  by  supreme  court 
when  respondent  remits  part  of  judgment  that  alone  is  attacked  on 
appeal,  p.  221. 

Cited  in  Sun  Ins.  Co.  v.  White,  123  Cal.  204,  and  Ferine  t.  Lewis,  12a 
Cal.    242;    directing   modification   accordingly. 

122  Cal.  224-233.    ESTATE  OF  OLMSTED. 
Revocation  of  Will  held  effected  under  facts  stated,  p.  229. 
See  note  to  In  re  Stickney,  76  Am.  St.  Rep.  251. 

122  Cal.  233-240.    PEOPLE  y.  FELLOWS. 

Insanity — Voluntary  Intoxication. — ^Instruction  examined  and  ap- 
proved, p.  239. 

Cited  in  People  v.  Methever,  132  Cal.  332,  as  to  same  instruction; 
note  to  Knights  v.  State,  76  Am.  St.  Rep.  92. 

122  Cal.  244253.     LEWIS  v.  FOX. 

Maturity  of  Action. — ^When  complaint  is  prematurely  filed,  it  cannot 
be  aided  by  supplemental  complaint  filed  after  maturity,  p.  252. 

Cited  in  Morse  v.  Steele,  132  Cal.  458,  sustaining  refusal  to  allow 
filing  of  supplemental  complaint. 

Cross-complaint. — ^New  Parties  may  be  brought  in  by,  p.  250. 
Cited  in  Goodell  v.  Verdugo  etc.  Co.,  138  Cal.  317,  applying  rule  in 
action  to  enforce  contract. 

122  Cal.  260-268.    ESTATE  OF  BYRNE. 

Probate  Law — ^Attorney's  Fees. — Allowance  is  in  discretion  of  court,, 
p.  266. 

Cited  in  Briggs  v.  Breen,  123  Cal.  661,  discussing  personal  liability  of 
administrator  therefor;  Treadwell  v.  Treadwell,  134  Cal.  158,  affirming 
order  as  to  allowance  of  referee's  fees  in  partition  suit. 

122  Cal.  268-272.    STANQUIST  v.  HEBBARD. 

Summons  is  valid  if  following  statutory  form,  even  though  In  the 
alternative,  p.   271. 

Cited  in  Granger  ▼.  Sheriff,  133  Cal.  417,  sustaining  summons  on  mort- 
gage foreclosure. 

122  Cal.  272  277.    ANDERSON  ▼.  BYRNES. 

Mining  Corporations—Directors.— Penalty  under  act  of  1880  la  t»- 
moved  by  amendment  of  1897,  p.  27fi. 
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Cited  in  Johnson  ▼.  Tautphaus,  127  Cal.  606,  denying  right  of  action 
for  penalty;  Ball  v.  Tolman,  136  CaL  378,  379,  holding  judgment  for 
penalty  avoided  by  passage  of  repealing  act  pending  new  trial  proceed- 
ings; Sonora  v.  Curtin,  137  Cal.  590,  on  point  that  repeal  of  statute 
destroys  remedy  in  absence  of  saving  clause. 

Repeal  of  Statute  Giving  Right  to  Penalty,  before  it  is  enforced,  pre- 
vents further  prosecution  of  litigation  pending  for  its  enforcement,  p. 
275. 

Distinguished  in  Flanigan  v.  Sierra  Co.,  122  Fed.  27,  where  under 
authority  of  California  statute  county  imposed  license  tax  on  sheep, 
and  pending  action  to  collect  license  fee  statute  was  repealed,  action 
did  not  abate. 

122  Cal.  279-284.    LATTA  v.  TUTTON. 

Personal  judgment  for  deficiency  rendered  on  foreclosure  of  mort- 
gage against  non-resident  defendants  upon  whom  service  made  by 
publication,  is  void,  p.  282. 

Distinguished  in  Sacramento  Bank  v.  Montgomery,  146  Cal.  753, 
764,  where  record  shows  affirmatively  that  summons  was  served  by 
publication  within  three  years,  and  affidavit  of  publication  was  sworn 
to  within  that  period  though  filed  thereafter,  recitals  of  judgment  show- 
ing defendant  regularly  served  with  process  are  deemed  true  on  col- 
lateral attack. 

122  Cal.  302-304.    McCABE  v.  JEFFERDS. 

Special  Law. — Public  Administrator  may  be  allowed  fees  only  in 
county  of  specified  class,  p.  304. 

Cited  in  Vail  v.  San  Diego  County,  126  Cal.  38,  applying  rule  to  stat- 
ute fixing  compensation  of  county  surveyors. 

Officers — Salaries. — County  Government  Act  of  1897,  section  233.  did 
not  affect  officers  having  fixed  salaries,  p.  304. 

Cited  in  Ellis  v.  Jefferds,  130  Cal.  480,  noted  under  People  v.  Hen- 
shaw,  76  Cal.  436. 

122  Cal.  308-313.    IRIS  v.  SUNDERHATJS. 

Appeal. — ^Pleading  will  be  sustained  as  to  mere  irregularities,  when 
first  objected  to  on  appeal,  p.  310. 

Cited  in  Proctor  v.  Southern  Cal.  Ry.  Co.,  130  Cal.  25,  noted  under 
Alexander  v.  Central  etc.  Co.,  104  Cal.  532. 

122  Cal.  314  329.    KOFOED  v.  GORDON. 

.  Tender. — Objection  to  sufficiency  is  waived  If  not  made  at  the  time, 
p.  320. 
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Cited  in  Latimer  v.  Gapay  Valley  etc.  Co.,  137  Cal.  288,  as  to  insuf- 
ficiency in  amount  and  indeiiniteness  of  tender. 

Right  to  Redeem  Property  sold  under  execution  is  purely  statutory, 
p.  324. 

Approved  in  King  v.  Bender,  116  Fed.  816,  in  proceedings  by  attach- 
ment lienor  to  redeem  premises  from  execution  sale  validity  of  re- 
demption is  not  affected  by  defects  unless  they  are  defects  of  sii'n- 
-stance. 

Equity  Relieves  Qualified  Redemptor  who  is  prevented  from  perfect- 
ing valid  redemption  by  innocent  mistake,  p.  324. 

Approved  in  Walsh  v.  Erwin,  115  Fed.  536,  where  judgment  debtor 
within  time  for  redemption  tendered  sheriff  amount  and  received  and 
filed  certificate  of  redemption,  redemption  was  effectual  notwithstanding 
«rror  of  sheriff  in  computing  amount  where  debtor  paid  additional 
amount  to  sheriff. 

122  Cal.  332-335.    HENDERSON  v.  HART. 

Claim  and  Delivery. — ^Judgment  cannot  be  had  against  defendant  not 
then  in  possession,  p.  333. 

Cited  in  Richards  v.  Morey,  133  Cal.  440,  as  following  Riciotto  ▼. 
dement,  94  Cal.  107,  on  this  point. 

122  Cal.  368-364.    LEWIS  v.  BURNS. 

Deed  is  Presumed  to  have  been  delivered  at  day  of  its  date,  p.  362. 

Cited  in  McDougall  v.  McDougall,  136  Cal.  319,  noted  under  Ward  v. 
Dougherty,  75  Cal.  243. 

122  Cal.  364-367.    DAVIS  v.  GREEN. 

Marital  Property  acquired  during  coverture  is  presumed  to  be  com- 
munity, p.  366. 

Cited  in  Rowe  v.  Hibemia  etc.  Soc.,  134  Cal.  405,  as  to  bank  deposit. 

122  Cal.  370-373.    PEOPLE  v.  GLEASON. 

Instruction  that  people  are  not  permitted  to  assail  defendant's  char- 
ncter  until  defendant  himself  has  put  character  in  issue,  is  erroneous, 
p.  371. 

Distinguished  in  People  v.  Griffith,  146  Cal.  345,  not  error  to  refuse 
requested  instruction  that  defendant  was  presumed  to  be  man  of  good 
character  in  absence  of  any  evidence  to  contrary,  where  no  evidence 
as  to  defendant's  character  was  introduced. 

122   Cal.   373-376.    HIGGINS    v.   CALIFORNIA   PETROLEUM   &   AS- 
PHALT CO.    S.  C.  147  Cal.  364,  367,  on  subsequent  appeal. 


4949  Notes  on  California  Reports.  122  CaL  377-405- 

122  Cal.  377-379.    PEOPLE  y.  ROBERTS. 

Alibi. — ^Defendant  need  not  prove  by  preponderance  of  evidence,  p^ 
378. 

Cited  in  People  v.  Winters,  126  Cal.  328  (cf.  dissenting  opinion,  page 
333),  sustaining  instruction  given;  State  v.  McClellan,  23  Mont.  536,  75» 
Am.  St.  Rep.  560,  holding  instruction  erroneous. 

122  Cal.  379-383.    ESTATE  OF  KELLEY. 

Removal  of  Executor  may  be  made  on  groimds  that  would  justify 
suspension,  p.  382. 

Cited  in  Estate  of  Rathgeb,  125  Cal.  308,  discussing  procedure  as  to 
statement  of  charges. 

122  Cal.  383-387.    PYLE  v.  PIERCY. 

Witness  cannot  be  Impeached  by  proof  of  specific  wrongful  acts,  p. 
386. 

Cited  in  Estate  of  James^  124  Cal.  657j  noted  under  Hinkle  v.  San 
Francisco  etc.  Co.,  55  Cal.  627;  People  v.  Crandall,  126  Cal.  135  (cf.  con- 
curring opinion,  page  139),  noted  under  People  v.  Harablin,  68  Cal.  101.. 

Judgment  of  Dismissal  of  Action  for  want  of  prosecution  for  non- 
appearance of  plaintiff  at  time  set  for  trial  is  not  adjudication  of  cause* 
on  merits,  and  is  not  res  adjudicata,  p.  386. 

Approved  in  Rincon  W.  &  P.  Co.  v.  Anaheim  Union  Watfer  Co.,  115- 
Fed.  551,  fact  that  stipulation  for  dismissal  of  cause  provided  that 
each  party  should  pay  his  own  costs  does  not  make  judgment  entered 
thereon  one  upon  merits,  which  will  conclude  parties. 

122  Cal.  396-399.    BENTON  v.  BENTON. 

Alimony. — ^Desertion  under  section  137,  Civil  Code,  held  established,  p-. 
396.    See  note  to  In  re  Popejoy,  77  Am.  St.  Rep.  240,  245. 

122  Cal.  400-405.    FRASSI  v.  McDONALD. 

Negligence. — Owner  is  not  liable  for  defects  in  sidewalk  made  by 
independent  contractor,  of  which  he  was  ignorant,  p.  404. 

Cited  in  Ryder  v.  Clark,  132  Cal.  387,  holding  landlord  not  liable  for 
tenant's  negligence  under  facts  stated;  Louthan  v.  Hewes,  138  Cal. 
118,  119,  holding  owner  not  liable  for  acts  of  such  contractor;  note  tO' 
Covington  etc.  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  385. 

Fact  that  work  is  done  under  supervision  of  architect  and  that  em- 
ployer may  make  alterations  or  deviations  from  contract,  does  not. 
change  relation  from  that  contractor  to  mere  servant,  p.  404. 

Approved  in  Green  v.  Soule,  145  Cal.  100,  where  plasterer  was  indie- 
pendent    contractor    as    to    building    contractor    defendant,    and    sub- 
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contract  did  not  require  him  to  place  materials  in  any  dangeroua 
position,  it  is  error  to  refuse  to  instruct  that  sub-contractor  was  inde- 
pendent contractor  as  to  defendant. 

122  Cal.  413-420.    SOUTHERN  PAC.  CO.  v.  PROSSER. 

Limitations — ^Acknowledgment. — Action  is  on  original  liability  when 
acknowledgment  is  made  before  bar,  and  such  liability  is  extended  as 
to  security,  p.  416. 

Citod  in  Kodgers  v.  Byers,  127  Cal.  530,  noted  under  McCormick  v. 
Brown,  36  Cal.  180;  Daniels  v.  Johnson,  129  Cal.  417,  418,  79  Am.  St. 
Rep.  125,  holding  mortgage  lien  not  lost  on  renewal  of  note;  Concannon 
V.  Smith,  134  Cal.  17,  and  Weinberger  v.  Weidman,  134  Cal.  600,  but 
holding  cause  of  action  to  be  on  new  promise  where  acknowledgment 
was  made  after  bar;  Newliall  v.  Hatch,  134  Cal.  273  (dissenting  opinion, 
page  276),  and  Wilcox  v.  Gregory,  135  Cal.  221,  as  to  prolongation  by 
renewal  note;  London  etc.  Bank  v.  Dexter-Horton  &  Co.,  126  Fed.  603, 
right  to  foreclose  mortgage  is  not  barred  by  limitations  so  long  as  debt 
secured  remains  enforceable. 

Same — ^Acknowledgment. — Essentials  stated,  p.  415. 
Cited  in  Bullion  etc.  Bank  v.  Hegler,  93  Fed.  892,  but  holding  acknowl- 
edgment insufficient. 

122  Cal.  421-424.    PEOPLE  y.  BOARD  OF  SUPERVISORS. 

Franchise. — ^Board  acts  legislatively  in  grant  of,  p.  422. 

Cited  in  Frasher  v.  Rader,  124  Cal.  134,  noted  under  Quinchard  t. 
Board,  113  Cal.  664;  Brown  v.  Board,  124  Cal.  277,  278,  on  point  that 
certiorari  will  not  lie  in  such  cases. 

Franchise  for  Wharf  is  within  purview  of  act  of  March  23,  1893,  p. 
423. 

Cited  in  Sanitary  Red.  Wks.  v.  California  Red.  Co.,  94  Fed.  698,  as  to 
franchise  for  removal  of  garbage. 

A  Franchise  is  a  Special  Right  or  Privilege  granted  by  the  people 
to  an  individual,  p.  423. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Worka, 
126  Fed.  40,  upholding  municipal  grant  of  exclusive  privilege  to  remov* 
and  destroy  all  garbage. 

122  Cal.  424-425.    PEOPLE  v.  TUPPER.     68  Am.  St.  Rep.  44. 

Criminal  Law. — Absence  of  Judge  from  courtroom  during  trial  is  rt- 
-versible  error,  p.  425. 

Cited  in  People  v.  Blackman,  127  Cal.  250,  251,  granting  new  trial 
accordingly. 
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122  Cal.  426-428.    SMITH  v.  MARTIN. 

Fraud. — ^Presumption  of  does  not  arise  from  deed  from  parent  to  child 
p.  427. 

Cited  in  Boldt  v.  First  Nat.  Bank,  59  Neb.  288,  noted  under  Tillaux 
V.  Tillaux,  115  Cal.  663.  Distinguished  in  Becker  v.  Schwerdtle,  141 
Cal.  391,  upholding  sufficiency  of  complaint  for  relief  for  fraud  in  action 
to  enforce  trust  in  realty,  where  mother  gaVe  deed  to  son  In  expectation 
of  death  upon  special  trust  that  in  case  of  recovery  he  would  pay 
twenty  dollars  per  month  for  her  support. 

122  Cal.  440-441.    BRENNAN  v.  BRENNAN,  68  Am.  St.  Rep.  46. 

Note — Nonpasrment. — Production  by  payee  is  prima  facie  evidence  of, 
p.  441. 

Cited  in  Pastene  v.  Pardini,  135  Cal.  434.  but  holding  evidence  un- 
necessary where  payment  was  not  pleaded. 

122  Cal.  442-447.    RECLAMATION  DIST.  NO.  537  ▼.  BURGER. 

Formation  of  Irrigation  District.— Necessity  for  notice,  p.  444. 

Distinguished  in  Tulare  Irr.  Dist.  v.  Shepard,  185  U.  S.  16,  de  facto  Irri- 
gation district  cannot,  in  action  on  its  bonds,  question  validity  of  its 
organization. 

122  Cal.  461-456.    COWARD  ▼.  CLANTON. 

Partnership. — ^Profit  Sharing  does  not  constitute  per  se,  p.  454. 

Cited  in  Cadenasso  v.  Antonelle,  127  Cal.  388;  Prince  v.  Lamb,  128 
Cal.  127.  and  Hughes  v.  Ewing,  162  Mo.  297,  holding  no  partnership 
established. 

122  Cal.  456-461.    RICHARDS  v.  ERASER.    S.  C,  136  Gal.  460. 

One  who  rescinds  transaction  for  fraud  need  not  restore  that  which 
in  any  event  he  would  be  entitled  to  retain,  p.  461. 

Approved  in  Matteson  v.  Wagoner,  147  Cal.  744,  in  action  to  rescind 
mortgage  for  fraud,  plaintiff  need  not  tender  interest  paid. 

122  Cal.  462-468.    ESTATE  OF  SMITH. 

Probate  Court  cannot  Adjudicate  Question  of  Allowance  of  preferred 
claims  against  estate  of  deceased  person  except  in  proceeding  in  rem  in 
which  notice  to  all  would  have  been  given,  p.  464. 

Distinguished  in  Estate  of  McDougald,  143  Cal.  482,  notice  need  only 
be  given  of  settlement  of  account  and  not  of  order  for  payment. 

122  Cal.  468  471.    McFALL  v.  BUCKEYE  ETC.  ASSOCIATION,  68  Am. 
St.  Rep.  67. 

Pledge  of  Corporate  Stock  may  be  made  by  indorsement  and  transfer 
of  certificate  as  between  the  parties,  p.  470. 
See  note  to  Brittan  v.  Oakland  Bank,  71  Am.  St.  Rep.  67. 
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122  Cal.  471-477.    RAYMOND  v.  GLOVER. 

Miscellaneous. — ^Raymond  v.  Glover,  144  Cal.  550,  651,  redting  fact» 
of  litigation. 

122  Cal.  478-480.    RUSSELL  y.  FINDLET. 

Mortgage. — Lien  does  not  coyer  attorney's  fees,  unless  so  specified, 
p.  479. 

Cited  in  County  Bank  y.  Goldtree,  129  CaL  163,  but  holding  provision- 
sufficient;  but  cf.  Orange  Growers'  Bank  v.  Duncan,  133  Cal.  257,  hold- 
ing fees  not  made  a  lien. 

122  Cal.  480-483.    BRIND  v.  GREGORY. 

Mere  Skeleton  Statement  on  motion  for  new  trial  may  be  disregarded,, 
p.  482. 

Approved  in  Steify  v.  Esler,  6  Idaho,  230,  what  purports  to  be  state- 
ment on  motion  for  new  trial  cannot  be  considered  on  appeal  from  final 
'judgment   where  it  does  not  appear  that  motion  for  new  trial  was- 
made. 

122  Cal.  483-486.    ESTATE  OF  GREGORY. 

Appeal. — Order  denying  motion  to  vacate  judgment  because  of  lack 
of  findings  is  not  appealable,  p.  485. 
Cited  in  Mantel  v.  Mantel,  135  Cal.  315,  dismissing  appeal  accordingly. 

122  Cal.  486-501.    PEOPLE  y.  DOLE,  68  Am.  St.  Rep.  50. 

Accessory. — ^Aiding  and  abetting  must  both  be  shown,  p.  492. 

Cited  in  People  v.  Compton,  123  Cal.  412,  holding  instruction  errone- 
ous; People  V.  Warren,  130  Cal.  686,  and  People  v.  Morine.  138  Cal. 
630,  631,  ruling  similarly,  but  holding  error  cured  by  other  instructions; 
State  V.  Corcoran,  7  Idaho,  243,  erroneous  instruction  that  one  who 
aids  or  abets  in  commission  of  crime,  though  absent  at  its  commission, 
is  guilty  as  a  principal,  is  cured  by  instructions  that  before  jury  can 
convict  they  must  believe  he  knowingly  aided  commisison  of  offense 
with  guilty  purpose  and  intent. 

Circumstantial    Evidence. — Instruction    criticised,    but    sustained,    p. 
494. 
Cited  in  People  v.  Rushing,  130  Cal.  454,  as  to  same  instruction. 

Reasonable  Doubt. — ^Jury  may  be  instructed  not  to  be  bound  by  action 
of  majority  where  entertaining  such  doubt,  p.  495. 

Cited  in  People  v.  Rodley,  131  Cal.  259,  but  held  inapplicable  as  to 
instruction  requested;  State  v.  Hurst,  23  Mont.  496,  but  holding  error 
-in  refusal  cured  by  rest  of  charge;   People  v.  Howard,  143  Cal.  ^24,, 
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applying  rule  in  prosecution  for  rape;  dissenting  opinion  in  State  v. 
Howell,  26  Mont.  8,  majority  holding  refusal  of  court  in  criminal  case 
to  charge  that  each  juror  should  act  upon  his  own  judgment  and  not 
surrender  his  convictions  merely  because  majority  were  against  him, 
is  not  error.  Distinguished  in  People  v.  Perry,  144  Cal.  754,  upholding 
refusal  of  similar  instruction. 

Defendant  cannot,  on  Crosa-examhiation,  be  asked  as  to  matters 
which  are  part  of  people's  case  in  chief,  p.  496. 

Approved  in  Resurrection  etc.  Min.  Co.  v.  Fortune  etc.  Min.  Co.,  129 
Fed.  675,  determining  scope  of  cross-examination  in  action  of  trespass. 

122  Cal.  504  507.    CLARE  y.  SACRAMENTO  ETC.  CO. 

Negligence. — Verdict  will  not  be  disturbed  except  where  indicating 
passion  or  prejudice,  p.  506. 

Cited  in  Weston  etc.  Co.  v.  Danner,  97  Fed.  890,  sustaining  two 
thousand  five  hundred  dollars  verdict  under  facts  stated. 

122  Cal.  509-517.    BENNETT  y.  WILSON,  68  Am.  St.  Rep.  61.    S.  C, 
133  Cal.  379,  85  Am.  St.  Rep.  206. 

122  Cal.  517-522.     HINES  y.  MILLER.     S.  C.  126  Cal.  683. 

Mechanics'  Liens. — ^"Miners"  includes  persons  engaged  in  sinking- 
shaft,  etc.,  in  mine,  p.  519. 

Cited  in  Johnson  v.  California  L.  Co.,  127  Cal.  288,  defining  "mining 
ground"  under  Statutes  of  1880,  page  131. 

Same. — Owners  are  affected  by  improvements  made  by  lessees,  where 
notice  under  section  1192,  Code  of  Civil  Procedure,  was  not  given,  p. 
520. 

Cited  in  Birch  etc.  Co.  v.  Magic  Tr.  Co.,  139  Cal.  500,  noted  under 
Fuquay  v.  Stickney.  41  Cal.  583;  Ah  Louis  v.  Harwood,  140  Cal.  506, 
fact  that  work  of  developing  water  by  means  of  tunnel  on  which  liens 
were  claimed  was  begun  by  contractor  under  option  to  purchase,  which 
stipulated  that  owner  and  land  should  not  be  liable  for  materials  or 
labor,  does  not  relieve  owner  from  liens  for  labor  performed  subsequent 
to  expiration  of  option. 

122  Cal.  522-527.    WINCHESTER  y.  MABURY. 

Corporations — Directors'  Misappropriations. — Action  for  must  be  in 
equity,  and  fund  recovered  is  to  be  divided  pro  rata,  p.  524. 

Cited  in  San  Francisco  Sav.  Union  v.  Lacy,  123  Cal.  118,  applying 
principle  to  division  of  reserve  fund  ot  mutaul  life  insurance  association; 
Winchester  v.  Howard,  136  Cal.  439,  441,  446,  447,  holding,  constitutional 
provision  self -executing  and  discussing  rights  of  creditor  of  corporation. 

General  Citation.— NiccoUs  v.  Rice,  147  Cal.  637. 
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122  Cal.  528-532.    ESTATE  OF  SHIED.    S.  C.  129  Cal.  172. 

Probate  Law. — Heirship  may  be  determined  in  distribution  proceed- 
ings, p.  532. 

Cited  in  S.  C,  129  Cal.  176,  holding  distribution  proceedings  not  abat- 
able because  of  pendency  of  proceedings  under  section  1664,  Code  of 
Civil  Procedure. 

122  Cal.  535-540.    PEOPLE  v.  WEINEKE. 

Official  Bond. — Statute  of  Limitations  begins  to  run  at  time  of 
breach  and  not  of  end  of  term,  p.  539. 

Cited  in  County  of  San  Diego  v.  Dauer,  131  Cal.  204,  as  explaining 
People  V.  Van  Ness,  79  Cal.  86. 

122  Cal.  540-547.  CHASE  v.  TREASURER  OF  LOS  ANGELES. 

Street  Assessment — Sale  will  be  enjoined  as  cloud  on  title,  even  if 
assessment  was  void,  p.  542. 

Cited  in  Gill  y.  Oakland,  124  Cal.  341,  noted  under  Pixley  v.  Huggins, 
15  Cal.  128;  Sechrist  v.  Rialto  Irr.  Dist.,  129  Cal.  647,  applying  rule  to 
irrigation  district  levy. 

Same.—  Contract  is  void  that  delegates  to  superintendent  power  to 
determine  the  work  to  be  done,  p.  546. 

Cited  in  Haughawout  v.  Hubbard,  131  Cal.  680,  but  holding  no  im- 
proper delegation  shown;  Chase  v.  Scheerer,  136  Cal.  251,  holding  dele- 
gation improper;  dissenting  opinion  in  Chase  v.  Trout,  146  Cal.  376. 
majority  holding  delegation  to  street  superintendent  of  powers  vested 
in  council  as  to  number  and  location  of  culverts,  which  might  lawfully 
have  been  given  to  superintendent  in  first  instance,  is  subject  to  curative 
power  of  Bond  Act. 

Same. — Publication  is  insufficient  without  order  designating  paper, 
p.  546. 

Cited  in  Ellis  v.  Witmer,  134  Cal.  251,  but  holding  order  sufficient, 
and  citing  main  case  at  page  253.  on  question  of  necessity  of  tender  of 
tax  when  assessment  is  void. 

Same — Appeal  is  unnecessary  in  case  of  void  assessment,  p.  544. 

Cited  in  De  Haven  y.  Berendes,  135  Cal.  181,  182,  holding  asseasment 
void. 

122  Cal.  547-551.    CROCKER  ▼.  CUNNINGHAM. 

Cropping  Contract. — ^Parties  to  are  owners  of  respective  portions  on 
segregation,  p.  550. 

Cited  in  Rohrer  v.  Babcock,  126  Oal.  225,  discussing  rights  of  the 
parties  inter  se. 
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Fraudulent  Conveyance. — Creditors  of  owner  may  attach,  where  tliert? 
has  been  no  effectual  change  of  possession,  p.  550. 

Cited  in  In  re  Taylor,  05  Fed.  957,  discussing  rights  of  assignee  in 
iMinkruptcy  thereto. 

122  Cal.  655-557.    SLOCUM  y.  BEAR  VALLEY  IRR.  CO.,  68  Am.  St.  Rep. 
68. 

Laborers'  Liens. — Statute  of  1891,  page  195,  is  void  as  special  legis- 
lation. 

Cited  in  Johnson  v.  Goodyear  etc.  Co.,  127  Cal.  21,  78  Am.  St.  Rep. 
32  (and  note,  34),  ruling  similarly  as  to  act  of  1897,  page  231;  but  cf. 
Skinner  v.  Garnett  etc.  Co.,  96  Fed.  741. 

122  Cal.  558-562.    McCURRIE  v.  SOUTHERN  PAC.  CO. 

Carriers  of  Passengers. — ^Negligence  is  shown  prima  facie  by  acci- 
dent, p.  561. 

Cited  in  Babcock  v.  Los  Angeles  etc.  Co.,  128  Cal.  178,  holding  nonsuit 
properly  denied;  Bosqui  v.  Sutro  etc.  Co.,  131  Cal.  401,  sustaining  in- 
struction; Harrison  v.  Sutter  St.  Ry.  Co.,  134  Cal.  551,  and  Osgood  v. 
Los  Angeles  etc.  Co.,  137  Cal.  281-283,  noted  under  Tomkins  v.  Clay  St. 
Ry.  Co.,  66  Cal.  163;  note  to  Bessemer  etc.  Co.  y.  Campbell,  77  Am.  St. 
Rep.  27. 

Negligence. — Province  of  judge  and  jury  stated,  p.  561. 
Cited  in  Holloway  v.  Pasadena  etc.  Co.,  130  Cal.  179,  holding  verdict 
improperly  directed  for  defendant. 

Carriers. — ^Railroad  Company  must  use  the  highest  degree  of  care,  p. 
-661. 

Cited  in  Bosqui  v.  Sutro  etc.  Co.,  131  Cal.  400,  sustaining  instruction. 

122  Cal.  563-568.    GREEN  v.  SOUTHERN  PACIFIC  CO. 

Death  by  Negligence. — Verdict  can  include  only  pecuniary  loss,  p.  566. 

Cited  in  Wales  v.  Pacific  etc.  Co.,  139  Cal.  524,  holding  instruction 
erroneous  as  to  damages  for  loss  of  society. 

In  Action  for  Death  Caused  by  Negligence,  evidence  of  poverty  of 
one  of  plaintiffs  who  was  daughter  of  deceased  and  who  was  living  with 
him  at  his  death  is  inadmissible,  p.  565. 

Distinguished  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  308,  instruction 
that  jury  may  consider  that  deceased  was  sole  support  of  mother  is 
proper  where  fact  was  expressly  admitted  in  pleadings  and  no  objection 
made  to  instruction  in  lower  court. 

Defendant  in  Negligence  Case  has  Right  to  Believe  that  person  killed 
while  crossing  track  was  able  to  take  care  of  himself  and  would  take 
•ordinary  precaution  to  protect  himself,  p.  568. 
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Approved  in  Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  44,  holding  rail- 
road not  liable  notwithstanding  its  negligence  in  running  train  at 
excessive  speed  in  city  limits  and  failing  to  give  signals  where  decedent 
was  contributorily  negligent  in  failing  to  stop  and  listen  on  crossing 
track  when  train  was  plainly  visible  for  long  distance. 

122  Cal.  569-572.    BROOKS  v.  JOHNSON. 

Pleading — ^Replication. — Plaintiff  may  show  lack  of  consideration  for 
instrument  set  up  in  answer,  without  filing  affidavit  under  section  44fi^ 
Code  of  Civil  Procedure,  p.  670. 

Cited  in  Knight  v.  Whitmore,  125  Cal.  201,  as  holding  that  defendant 
need  not  offer  instrument  in  evidence  when  affidavit  not  filed;  Clarke- 
V.  Fast,  128  Cal.  425,  noted  under  Moore  v.  Copp,  119  Cal.  432;  White 
V.  Stevenson,  144  Cal.  112,  in  foreclosure  it  is  unnecessary  to  allege- 
facts  under  which  plaintiff  claimed  that  discharge  of  former  moilgage- 
pleaded  by  defendant  was  inoperative. 

122  Cal.  573-579.    SPRIGG  v.  BARBER. 

Appeal. — Order  Denying  New  Trial  cannot  be  reviewed  when  state- 
ment  does  not  contain  specifications,  p.  574. 

Cited  in  Ackley  v.  Fishbeck.  124  Cal.  410;  Byxbee  v.  Dewey,  12S 
Cal.  325,  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  484,  and  Sather  Biink- 
ing  Co.  V.  Briggs  Co.,  138  Cal.  726,  noted  under  Leonard  v.  Shaw,  114 
Cal.  69;  Kent  v.  Williams,  146  Cal.  12,  following  rule. 

122  Cal.  580-582.    LANGLEY  v.  RODRIGUEZ,  68  Am.  St.  Rep.  70. 

False  Representations. — ^Answer  held  good  as  against  general  de-^ 
murrer,  p.  581. 

Cited  in  McKay  v.  New  York  Life  Ins.  Co.,  124  Cal.  273,  noted  under 
Hays  V.  Gloster,  88  Cal.  660. 

122  Cal.  595-600.    SLINKARD  v.  MANCHESTER  ETC.  INS.  CO. 

Fire  Insurance. — Insurer  is  liable  only  for  loss  within  terms  of  the 
policy,  p.  600. 

Cited  in  Allen  v.  Home  Ins.  Co.,  133  Cal.  32,  noted  under  Mawhinney 
V.  Southern  Ins.  Co.,  98  Cal.  184;  Bastian  v.  British  American  etc.  Co., 
143  Cal.  291,  where  policy  provided  that  it  should  be  void  if  dynamite 
should  be  kept  on  premises,  breach  of  such  condition  precludes  re- 
covery though  violation  of  policy  did  not  cause  fire. 

122  Cal.  601-606.    SAN  FRANCISCO  ETC.  R.  R.  v.  GOULD. 

Eminent  Domain. — Complaint  must  describe  with  certainty,  the  land. 
to  be  taken,  p.  602. 

Cited  in  County  of  Madera  v.  Raymond  G.  Co.,  139  Cal.  133,  but  hold- 
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ing  description  sufficient.  Case  is  also  cited  in  Santa  Rosa  v.  Foun- 
tain W.  Co.j  138  Cal.  581,  as  case  wherein  the  proceeding  was  called  an 
^action." 

122  Cal.  609-618.    N0FSIN6ER  y.  GOLDMAN. 

Partnership  can  be  established  only  by  direct  agreement  or  ostensibly 
as  to  third  persons,  p.  614. 

Cited  in  Cadenasso  v.  Antonelle,  127  Cal.  388,  noted  nder  Hanna  v. 
Flint,  14  Cal.  74. 

122  Cal.  628-631.    PEOPLB  ▼.  McKAY. 

Murder. — ^Evidence  of  Previous  Relations  between  defendant  and  third 
person  with  whom  he  had  previous  altercation  is  admissible,  p.  630. 

Approved  in  People  v.  Suesser.  142  Cal.  364,  where  deceased  was 
sheriff,  who  was  shot  because  he  sought  to  interfere  with  threatened 
murder  of  others  who  had  procured  his  arrest,  threats  as  to  these  mur- 
ders was  admissible  against  defendant. 

122  Cal.  641  643.    CAL.  NAV.  ETC.  CO.  v.  UNIOK  TRANSP.  CO,    S.  C, 
126  Cal.  433. 

122  Cal.  665-658.    POULSON  ▼.  STANLEY. 

In  Action  by  Widow  to  Quiet  Title  to  Land  conveyed  to  her  by  hus- 
band, as  against  his  administrator,  widow  may  testify  as  to  date  of 
delivery  of  deed,  p.  657. 

Approved  in  Bollinger  v.  Wright,  143  Cal.  296,  in  action  by  husband 
to  quiet  title  to  land  jointly  conveyed  to  him  and  deceased  wife  against 
administrator  of  her  estate  as  being  community  property,  husband  may 
testify  to  facts  showing  consideration  paid  for  property  which  formerly 
stood  in  wife's  name,  and  also  for  property  in  controversy;  Calmon  v. 
Sarraille,  142  Cal.  642,  death  of  agent  pending  suit  to  set  aside  deed 
to  him  for  fraud  in  procuring  it,  and  substitution  of  his  administratrix 
as  defendant,  cannot  affect  competency  of  plaintiff  as  witness;  Rice  v. 
Rigley,  7  Idaho,  130,  under  Revised  Statutes,  section  6057,  subdivision 
'2.  in  action  against  administrator,  on  resulting  trust  in  land,  plaintiff 
cannot  testify  as  to  facts  occurring  before  death  of  decedent. 

Delivery  of  Deed  from  Husband  to  Wife  is  not  privileged  "communi- 
cation" within  Code  of  Civil  Procedure,  section  1881,  subdivision  1,  p. 
658. 

Approved  in  Estate  of  Van  Alstine,  26  Utah,  200,  under  Rteviaed 
Statutes  of  1898,  section  3414,  subdivision  1,  divorced  wife  may  testify 
in  contest  of  former  husband's  will  as  to  his  condition  when  under  the 
influence  of  liquor  while  she  was  his  wife. 
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122  Cal.  665  668.    TUOHY  ▼.  WOODS.    S.  C,  HEIL  t.  TUOHY,  133 
Cal.  55. 

Burden  of  Proof. — Negative  Averment  need  not  be  proved  where  the 
allegation  was  unnecessary,  p.  667. 

Cited  in  Dirks  v.  Cal.  S.  D.  etc.  Co.,  136  CaL  87,  as  to  averment  of 
nonconsent  under  facts  stated.  Case  is  also  cited  in  Sather  Banking 
Co.  v.  Briggs  Co.,  138  Cal.  737,  and  held  not  applicable,  but  point  is  not 
stated. 

Extension  of  Time  to  Grantee  of  Mortgagor  releases  sureties,  p.  667. 

Approved  in  Maydole  v.  Peterson,  7  Idaho,  509,  where  note  is  signed 
as  surety  only  and  payee  sues  thereon,  and  surety  pleads  want  of  con- 
sideration and  unauthorized  extension  to  principal,  he  may  prove  such 
defense. 

122  Cal.  669-676.    METERS  v.  SIERRA  VALLEY  ETC.  CO. 

Pleading. — ^Admission  of  Genuineness  of  note  does  not  extend  to 
authority  for  its  execution  nor  to  question  of  oonsideration,  p.  675. 

Cited  in  Clarke  v.  Fast,  128  Cal.  426,  noted  under  Moore  v.  Copp,  119 
CaL  4SL 
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123  Cal.  1-21.    CLOCK  v.  HOWARD  ETC.  CO.  69  Am.  St.  Rep.  17. 

Vendee  Cannot  Recover  instalments  paid  unless  vendee  is  put  in  de- 
fault, although  time  is  made  of  essence,  p.  14. 

Cited  in  Odd  Fellows'  Sav.  Bank  v.  Brander,  124  Cal.  258,  noted  under 
Keller  v.  Lewis,  53  Cal.  113;  Swain  v.  Jacks,  125  Cal.  220,  holding  no 
rescission  shown;  Smith  v.  Blandin,  133  Cal.  445,  stating  rights  of  par- 
ties when  time  is  of  essence;  Heilig  v.  Parlin,  134  Oal.  102,  on  point  that 
vendee  may  recover  in  case  of  mutual  rescission;  Graham  v.  Merchant, 
43  Or.  305,  when  contract  for  sale  of  land  provided  for  payments  in  in- 
stalments, and  stipulated  for  repossession  by  vendor  and  forfeiture  of 
payments  already  made  in  case  of  default,  acceptance  of  payments  by 
vendor  after  default  was  election  to  consider  contract  as  still  in  force. 
Distinguished  in  Sherburne  v.  Hirst,  121  Fed.  1002,  where  supplemental 
agreement  extended  time  for  final  payment  on  lands  agreed  to  be  sold 
on  which  part  payment  made,  and  stipulated  for  forfeiture  in  case 
of  default,  and  it  was  stated  therein  that  first  party  expected  to  sell 
to  others  in  case  of  vendee's  default,  provision  for  forfeiture  was  one 
for  penalty  against  which  equity  would  relieve. 

123  (M.  21*23.  VERMONT  MARBLE  CO.  y.  BLACK. 

Appeal — Satisfied  Judgment.— Right  to  appeal  is  not  lost  by  reason 
of  execution  sale  as  against  nonconsenting  appellant,  p.  23. 

Cited  in  Haskins  v.  Jordan,  123  Cal.  162,  but  holding  rule  inapplicable 
in  case  of  mutual  setoff  of  judgments;  Warner  Bros  Co.  v.  Freud,  131 
Oal.  646,  82  Am.  St.  Rep.  406,  applying  rule  where  satisfaction  of  judg- 
ment was  compulsory. 

123  CaL  26-38.    HOLLIDAT  ▼.  HOLLIDAT. 

Malicious  Prosecution. — Essentials  of  action  stated,  p.  31. 

CSted  in  Carpenter  v.  Nutter,  127  Cal.  63,  and  Dowdell  v.  Carpy,  129 
CaL  172,  holding  complaint  insufficient. 
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Same. — ^Advice  of  Counsel  made  after  full  and  fair  statement  is  good 
defense,  p.  36. 
Cited  in  Scrivani  v.  Dondero,  128  Cal.  34,  sustaining  instruction. 

Criminal  Prosecution  is  Finally  Terminated  in  favor  of  defendant  by 
Jiis  release  on  habeas  corpus  or  by  dismissal  on  motion  of  prosecution, 
i>.  31. 

Approved  in  Hurgren  v.  Union  Mut.  etc  Inv.  Co.,  141  OaL  589,  hold- 
ing nonsuit  improperly  granted. 

123  Cal.  42-47.    McCALL  v.  PACIFIC  MAIL  S.  &  CO. 

Owner  of  Vessel  is  liable  to  contractor's  employee  for  injuries  result- 
ing from  defective  appliances  furnished  by  owner,  p.  44.  See  note  to 
Covington  etc.  Co.  v.  Steinbrock,  76  Am.  St.  Rep.  387,  406,  426;  Roche 
V.  Llewellyn  Iron  Works  Co.,  140  Cal.  669,  where  foundry  repaired 
boiler  for  electric  company  on  premises  of  latter,  it  is  not  liable  for 
injuries  to  its  servant  caused  by  escape  of  steam  from  another  boiler 
belonging  to  electric  company. 

123  Cal.  53-61.    PEOPLE  t.  NATIONAL  BANK.    69  Am.  St.  Rep.  32. 

Taxation. — National  Bank  can  be  taxed  only  as  provided  by  section 
5219,  Revised  Statutes,  p.  59. 

Citea  in  First  Nat.  Bank  of  San  Francisco  v.  San  Francisco,  129  Cal. 
97,  holding  assessment  of  personal  assets  of  bank  void,  and  to  same 
effect,  see  San  Francisco  v.  Crocker  etc.  Bank,  92  Fed.  273. 

Taxation. — ^Assessment. — ^List  furnished  by  taxpayer  is  not  conclus- 
ive as  to  extent  of  his  property,  p.  57. 

Cited  in  Savings  etc.  Soc.  v.  San  Francisco,  131  OaL  359,  affirming 
main  case;  San  Francisco  v.  La  Societe,  131  Cal.  614,  and  Kern  Valley 
etc  Co.  V.  Kern  County,  137  Cal.  513,  sustaining  supplemental  assess- 
ment, without  examination  of  taxpayer;  Rosasco  v.  Toulumne  Co.,  143 
Cal.  435,  assessor  may  assess  property  not  listed  by  taxpayer  which  was 
properly  assessable  within  the  county,  without  serving  a  subpoena  and 
without  order  of  supervisors. 

123  Cal.  62-64.    HIBERNIA  SAV.  &  LOAN  SOaETT  ▼.  THORNTON. 

Mortgage.— Personal  Action  cannot  be  brought  on  note  secured  by, 
p.  63. 

Cited  in  Meyer  v.  Weber,  133  Cal.  684,  noted  under  Toby  ▼.  Oregon 
etc.  Co.,  98  Cal.  494. 

123  Cal.  84-88.    McFARLAND  ▼.  HOLCOMB. 

Pleading. — Complaint  need  not  itemise  the  services  for  which  recovery 
as  sought,  p.  87. 
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Cited  in  Long  Beach  etc.  District  v.  Dodge,  135  Cal.  407,  noted  under 
Wise  V.  Hogan,  77  Cal.  184. 

123  Cal.  88-92.    CALIFORinA  IMPROVEMENT  CO.  v.  REYNOLDS. 

Street  Assessment. — Complaint  need  not,  as  against  general  demurrer, 
■allege  ''conspicuous"  posting  of  resolution,  p.  00. 

Cited  in  Williams  y.  Bergin,  127  Cal.  581,  as  to  posting  of  notice  of 
award. 

Same. — Evidence  of  posting  is  imnecsssary  on  introduction  of  papers 
showing  prima  facie  case  under  the  statute,  p.  91. 

Cited  in  Hadley  y.  Degue,  130  Cal.  215,  applying  rule  to  proof  of  re- 
<»rding  of  certificate;  San  Francisco  Pay.  Co.  v.  Bates,  134  Cal.  41,  as 
to  presentation  and  acceptance  of  bid;  Belser  v.  Allman,  134  Cal.  401, 
and  City  etc.  Co.  y.  Laird,  138  Cal.  30,  on  point  that  burden  is  on  person 
attacking  regularity  of  proceedings. 

Same. — Assessment  is  Void  when  specifications  delegate  to  superin- 
tendent power  to  determine  amount  of  work  to  be  done,  p.  92. 

Cited  in  Chase  y.  Scheerer,  136  Gal.  252,  noted  under  Richardson  y. 
Heydenfeldt,  46  Cal.  68. 

123  Cal.  93-96.    HAMILTON  y.  BELL. 

Attachment  is  Dissolyed  by  granting  of  nonsuit,  p.  94. 

Cited  in  Aigeltinger  y.  Whelan,  133  Cal.  113,  noted  under  O'Connor  y. 
Blake,  29  CaL  316. 

123  Cal.  107-118.    SAN  FRANCISCO  SAV.  UNION  v.  LONG.    S.  C,  127 
Cal.  686;  137  Cal.  68. 

Benefit  Life  Association. — Statute  (Stats.  1891,  p.  126)  contains  no  pro- 
vision in  regard  to  insolvency,  p.  112. 

Cited  in  Murray  v.  Superior  Court,  129  Gal.  634,  denying  right  to  ap- 
point receiver  thereof  under  facts  stated. 

Same. — ^Interpleader. — Objection  to  right  of  is  waived  by  appearance 
of  all  interested  parties,  p.  110. 

Cited  in  Woodmen  v.  Rutledge,  133  Cal.  643,  applying  rule  in  case  of 
conflicting  claimants  to  benefit  fund. 

It  is  Presumed  Until  Contrary  Appears  that  attorney  is  authorized 
to  represent  any  parties  for  whom  he  assumes  to  act,  p.  113. 

Approved  in  Pacific  Pav.  Co.  v.  Vizelich,  141  Cal.  8,  dismissal  of  ac- 
tion for  failure  to  return  summons  is  erroneous  where  moving  party 
was  promptly  served  and  attorneys  appeared  for  him  and  stipulate4 
that  case  should  abide  result  of  another  action. 
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123  Cal.  118-126.     TILLEY  ▼.  BONNEY.    S.  C,  BONNEY  v.  TILLEY^ 
123  Cal.  126. 

123  Cal.  132-134.    GARTH WAITE  ▼.  BANE.    S.  C^  134  Cal.  237. 

123  Cal.  140-146.     TOLAND  ▼.  TOLAND. 

Will. — ^Power  of  Alienation  is  not  suspended  when  there  are  persona 
in  being  by  whom  an  absolute  interest  in  possession  can  be  conveyed, 
p.  143. 

Cited  in  Balfour  etc  Co.  v.  Wood  worth,  124  Cal.  174,  applying  rule  in 
case  of  trust  daeds  securing  debt;  Estate  of  Pfor,  144  Cal.  127,  where 
will  does  not  purport  to  devise  lands  to  executors  in  trust,  but  merely 
directs  them  as  executors  to  have  property  sold  at  expiration  of  two 
years  after  his  death  and  to  distribute  proceeds  among  designated  bene- 
ficiaries and  to  maintain  estate  for  two  years,  will  does  not  suspend 
power  of  alienation  during  that  period. 

Will  Should  be  Construed  so  as  to  make  it  effective  rather  than  void, 
p.  143. 

Cited  in  Estate  of  Fair,  132  Cal.  566,  84  Am.  St.  Rep.  70,  discussing 
trust  clause,  and  citing  main  case  at  page  680,  as  to  suspension  of  power 
of  alienation;  Estate  of  Sanford,  136  Cal.  104,  discussing  trust  clause. 

Validity  or  Invalidity  of  Particular  Bequests  does  not  affect  will  if 
otherwise  valid,  p.  144. 
Approved  in  Estate  of  Pforr,  144  Cal.  125,  following  rule. 

123  Cal.  147-153.    POWER  v.  MAY. 

Municipal  Corporation.— Attorney  may  be  appointed  without  formal 
recolution,  when  appointment  was  afterward  ratified,  p.  161. 

Cited  in  Buck  ▼.  Eureka,  124  Cal.  66,  holding  appointees  entitled  to 
recover  under  implied  contract ;  Smeltzer  v.  Miller,  125  Cal.  44,  but  hold- 
ing ratification  ineffectual  when  board  did  not  have  power  to  contract. 

Same. — Attorney  may  be  employed  to  present  claim  of  county  against 
state,  p.  149. 

Cited  in  Contra  Costa  v.  Soto,  138  Cal.  62,  sustaining  similar  employ- 
ment. 

123  Cal.  157-162.    HASKIirS  ▼.  JORDAN. 

Judgments — Setoff. — Court  may,  on  motion  allow  one  Judgment  to  be 
set  off  against  another,  p.  160. 

Cited  in  Coonan  v.  Lowenthal,  147  Cal.  221,  following  rule;  Nash  v. 
Elreling,  136  Cal.  628,  holding  issuance  of  execution  for  full  amount  im- 
proper pending  motion  for  setoff. 
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^    Where  Necessary  Facts  are  Shown  to  Exist,  though  ambiguously 
stated,  complaint  is  good  as  against  general  demurrer,  p.  159. 

Approved  in  Anderson  v.  Bank  of  Lassen  Co.,  140  Cal.  699,  following 
rule. 

123  Cal.  170-171.    BERNHEIM  y.  CERF. 

In  Foreclosure,  where  Answer  was  Inadvertently  Stricken  Out  in  ab- 
sence of  defendant,  plaintiff,  on  discovery  of  error,  after  decree  in 
his  favor  and  sale  thereunder,  may  move  to  vacate  decree  and  sale,  p. 
171. 

Approved  in  Qrannis  v.  Superior  Court,  143  Cal.  632,  where  petition 
for  writ  of  review  failed  to  state  grounds  of  motion  for  vacation  of 
judgment,  it  is  presumed  that  sufficient  grounds  for  motion  shown  to 
court. 

123  Cal.  172-178.     GEORGE  ▼.  PIERCE. 

Pledge. — Change  of  Possession  must  be  that  required  in  cases  of  sales 
of  personalty,  p.  173. 

Cited  in  Lilienthal  v.  Ballou,  126  Cal.  187,  holding  pledge  void  as  to 
creditors  under  facts  stated;  dissenting  opinion  in  Hunt  v.  Hammel,  142 
Cal.  462,  majority  holaing,  in  action  for  conversion  of  personalty,  aver- 
ment that  plaintiff  was  owner  and  in  possession  of  property  on  day  of 
conversion  sufficiently  alleges  ownership  and  right  to  possession  at  com- 
mencement of  action. 

123  Cal.  187-191.    MINOR  ▼.  BALDRIDGE. 

Pleading. — Common  Count  may  be  used  in  actions  for  money  had  and 
received,  p.  190. 

Cited  in  Nicholls  v.  Randall,  136  Cal.  431,  but  holding  rule  inapplicable 
to  action  on  special  contract. 

123  Cal.  196-204.    SUN  INSURANCE  CO.  v.  WHITE.    S.  C,  WHITE  ▼. 
WISE,  134  Cal.  613. 

Mere  Filing  of  Lis  Pendens  Without  Order  of  Court  charging  alimony 
on  property  does  not  give  alimony  priority  over  mortgage  given  pendente^ 
lite,  p.  200. 

Approved  in  Mayberry  v.  Whittier,  144  Cal.  326,  following  rule. 

123  Cal.  206-208.    CITY  ST.  IMP.  CO.  v.  BABCOCK. 

Street  Assessments. — Resolution  of  Intention  is  necessary  when  board 
proceeds  again  after  filing  of  valid  protest,  p.  206. 

Cited  in  Union  etc.  Co.  v.  McGovem,  127  Cal.  639,  holding  assessment 
▼oid  for  want  of  new  resolution,  and  to  same  effect  see  Thomason  ▼• 
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Carroll,  132  Cal.  149,  and  City  etc  Co.  v.  Babcoek,  139  Cal.  692,  holding 
protests  valid,  without  indorsement  by  clerk;  Pacific  Pav.  Co.  v.  Geary, 
136  Cal.  373,  and  Pacific  Pav.  Co.  v.  Gallett,  137  Cal.  176,  holding  action 
of  board  conclusive  as  to  authenticity  of  signatures  to  protest;  Pacific 
Pav.  Co.  V.  Sullivan  Est.  Co.,  137  Cal.  262,  applying  rule  in  proceedings 
under  section  3  of  street  improvement  act,  but  on  last  point  cf.  City 
«tc  Co.  V.  Laird,  138  Cal.  29. 

123  Cal.  224-231.    PEOPLE  ▼.  KEHOE.    69  Anou  St.  Rep.  62. 

Seduction  Under  Promise  of  Marriage. — ^Minor  may  be  convict^  of, 
p.  227. 

See  note  to  Bradshaw  v.  Jones,  76  Am.  St.  Rep.  675-679.  Decision  is 
cited  in  People  v.  O'Brien,  130  Cal.  6,  as  difiTering  from  unofficial  report 
as  to  presumption  of  chastity. 

123  CaL  231-240.    LOCKE  v.  KLUNEER. 

Mortgage  Foreclosure. — ^Receiver  cannot  be  appointed  to  take  cvharge 
t)f  crops  unless  specifically  included  in  mortgage,  p.  235. 

Cited  in  Cowdery  v.  London  etc.  Bank,  139  Cal.  309,  noted  under 
Simpson  v.  Ferguson,  112  Cal.  180;  note  to  American  Bank  v.  McGetti- 
gan,  71  Am.  St.  Rep.  364.  Case  is  also  cited  in  Buckman  y.  Hatch,  139 
CaL  55,  as  holding  that  total  insufficiency  of  complaint  is  not  cured  by 
failure  to  demur,  verdict  on  judgment,  sed  quaere. 

123  Cal.  246-247.    PEOPLE  v.  LON  YECK. 

Appeal. — ^Instruction  cannot  be  attacked  if  given  at  appellant's  re- 
quest, p.  247. 

Cited  in  People  v.  Holmes,  126  Cal.  464,  as  to  instruction  on  circum- 
stantial evidence. 

123  Cal.  247-265.    TRUMPLER  v.  TRUMPLER. 

Appeal— Recall  of  Remittitur  will  be  ordered  only  in  case  of  fraud 
or  imposition,  p.  252. 

Cited  in  Richardson  v.  Chicago  etc.  Co.,  135  Cal.  312,  but  denying  mo- 
tion made  eight  months  after  issuance,  and  based  on  alleged  improper 
service  of  notice  of  appeal;  Vernon  v.  Board  of  Supervisors,  142  CaL 
618,  arguendo. 

123  Cal.  275-283.    CLARK  t.  BENNETT. 

Railroads. — Contributory  Negligence  is  not  shown  aa  matter  of  law 
by  attempt  to  cross  track,  p.  277. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  CaL  664,  noted  under 
Finkeldey  v.  Omnibus  C.  Co.,  114  Cal.  28;  Schneider  v.  Market  St.  Ry. 
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Co^  134  Cal.  488,  on  point  that  ordinary  prudence  is  required  in  such 
cases,  and  on  same  point  in  Keman  t.  Market  St.  Ry.  Co.,  137  Cal.  328. 

Appeal — ^Instruction. — ^Modification  of  is  not  reversible  error,  when 
charge  as  a  whole  stated  law  correctly,  p.  281. 

Cited  in  Cook  v.  Los  Angeles  etc.  Co.,  134  Cal.  281,  as  to  instructions 
in  negligence  case;  Muller  v.  Hale,  138  Cal.  168,  noted  under  People  v. 
Kelly,  28  Cal.  423. 

123  Cal.  285-290.    O'DONNELL  v.  SLACK. 

Probate  Law. — Body  of  Decedent  cannot  be  ordered  giren  to  any  par- 
ticular person  for  burial,  p.  288. 

Cited  in  Enos  v.  Snyder,  131  Cal.  70,  82  Am.  St.  Rep.  332,  discussing 
right  of  testator  to  dispose  of  body  by  will,  and  holding  point  not  in- 
volved in  main  case. 

123  Cal.  290-292.    STUPARICH  MFG.  CO.  v.  SUPERIOR  COURT. 

Receiver. — Prohibition  lies  to  prevent  taking  of  property  into  posses^ 
sion  when  owner  is  not  heard,  p.  292. 

Cited  in  Hartigan  v.  Board,  49  W.  Va.  491  (dissenting  opinion),  award 
ing  writ  as  to  removal  of  professor  without  notice ;  Simmons  v.  Thomas- 
son,  50  W.  Va.  659,  as  to  levy  of  execution  on  default  judgment  ren- 
dered without  notice.  Distinguished  in  Estate  of  Vance,  141  Cal.  62T, 
question  whether  decedent  at  time  of  transfer  to  his  daughter  was  hold- 
ing property  in  trust  for  estate  represented  by  contestant,  and  whether 
daughter  is  chargeable  with  same  trust,  cannot  be  determined  upon  con- 
test of  final  account  of  daughter  as  administratrix  of  father's  estate. 

123  Cal.  293-294.    EX  PARTE  SILVIA.    69  Am.  St.  Rep.  58. 

Alimony — Contempt. — ^Imprisonment  for  refusal  to  pay  alimony  can- 
not be  had  unless  defendant  is  shown  to  have  means  to  pay,  p.  294. 

Cited  in  In  re  Cowden,  139  Cal.  246,  noted  under  Ex  parte  Cohen,  6 
Cal.  319. 

123  Cal.  294-296.    PEOPLE  v.  OPIE. 

Conspirators. — Evidence  of  declarations  of  is  inadmissible  when  made 
after  the  act,  p.  296. 

Cited  in  People  v.  Winters,  125  Cal.  331,  noted  under  People  v.  Old- 
ham, 111  Cal.  648;  People  v.  Rodley,  131  Cal.  254,  noted  under  People 
V.  Ward,  77  CaL  113. 

123  Cal.  303-307.    PEOPLE  v.  BURGLE. 

Intent  to  Murder. — Instruction. — Quaere,  whether  defendant  is  entitled 
to  i?ist ruction  under  section  188,  Penal  Code,  p.  305. 
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Cited  in  People  v.  Mendenhall,  135  Cal.  348,  discussing  question  of 
implied  malice  as  to  such  offense,  and  sustaining  instruction  as  not 
prejudicial. 

123  Cal.  307-312.     PEOPLE  y.  BABCOCK. 

Superintendent  of  Schools — ^Vacancy. — ^Appointee  cannot  hold  for  un- 
expired term  after  next  general  election,  p.  308. 

Cited  in  People  ▼.  Col,  132  Cal.  338,  noted  under  People  v.  Budd, 
114  Cal.  170. 

123  Cal.  331-337.    ESTATE  OF  SARMENT. 

Administiator  is  not  chargeable  with  interest  unless  estate  has  suf- 
fered from  his  negligence  or  fault,  p.  332. 

Cited  in  Estate  of  Marre,  127  Cal.  133,  holding  interest  chargeable^  if 
at  all,  only  from  time  of  dereliction  of  duty. 

123  Cal.  337-348.    ESTATE  OF  YOUNG. 

Will  is  to  be  Construed  according  to  testator's  intent  as  therein  ex- 
press-ed,  where  legal  devise  is  made,  p.  343. 

Cited  in  Estate  of  Fair,  132  Cal.  631,  546,  84  Am.  St.  Rap.  70,  77,  con- 
struing trust  provisions;  Estate  of  Lynch,  142  Cal.  377,  devise  in  will  of 
tract  of  land  which  testator  did  not  own  and  which  was  specifically 
described  as  being  part  of  certain  quarter  section  cannot  be  construed 
as  devise  of  another  quarter  section  in  same  section  which  was  owned 
by  him. 

Homestead. — ^Title  passes  to  surviving  spouse,  without  order  of  pro- 
bate court,  establishing  probate  homestead,  p.  347. 

Cited  in  Estate  of  Fath,  132  Cal.  612,  noted  under  Sanders  v.  Russell, 
86  Cal.  119;  Saddlemire  v.  Stockton  Sav.  etc.  Co.,  144  Cal.  653,  order  for 
probate  homestead  setting  it  apart  for  use  of  family,  including  widow 
and  children,  does  not  effect  absolute  title  of  widow. 

123  Cal.  373-374.    PEOPLE  v.  LITTLE  PETE. 

Questions  Asked  of  Defendant  on  Cross-examination  for  purpose  of 
laying  foundation  for  impeachment  by  proof  of  inconsistent  statements 
is  proper,  p.  374. 

Approved  in  People  y.  Walker,  140  Cal.  156,  following  rule. 

123  Cal.  377  378.    CHICAGO  CLOCK  CO.  v.  TOBIN. 

A  Clerical  Misprision  which  may  be  Corrected  at  any  time  on  motieii 
is  not  ground  for  reversal,  p.  378. 
Approved  in  Fay  ▼.  Stubenrauch,  141  CaL  575,  right  to  oorreet  derieal 
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misprision  in  judgment  is  not  suspended  by  appeal  taken  in  name  of 
misnamed  defendant. 

123  Cal.  384-389.     DAVIS  ▼.  HART. 

Summons  must  be  Served  within  three  years  although  defendant  has 
died  in  the  meantime,  p.  387. 

Cited  in  Union  Sav.  Bank  v.  Barrett,  132  Cal.  455,  and  Sharpstein 
▼.  Eells,  132  Cal.  607,  noted  under  Vrooman  v.  Li  Po  Tai,  113  Cal.  302. 

Statute  of  Limitations. — ^Running  of,  is  not  suspended  by  subsequent 
disability,  p.  387. 

Cited  in  Wells  ▼.  Van  Sickle,  112  Fed.  401,  noted  under  Cortez  v. 
Superior  Court,  86  CaL  274;  Centerville  etc.  Co.  v.  Sanger  etc.  Co.,  140 
Oal.  388,  where  flume  was  as  much  an  obstruction  to  flow  of  water  in 
ditch  when  it  was  originally  constructed  as  when  action  commenced  to 
restrain  obstruction,  cause  of  action  accrued  when  it  was  constructed 
and  statute  of  limitations  then  began  to  run. 

128  Cal.  391-394.    ESTATE  OF  KRUGES.    S.  C,  130  Cal.  621. 

Probate  Law. — ^Attome]^s  Fees  are  to  be  flxed  by  court  as  allowance 
to  executor  on  his  account,  p.  394. 

Cited  in  Joost  y.  Bennett,  123  Oal.  427,  noted  under  Gumee  v.  Maloney, 
38  Cal.  85. 

Miscellaneous. — ^Estate  of  Kruger,  143  Cal.  146,  reciting  history  of  liti- 
gation. 

123  Cal.  395-399.  BALFOUR  Y.  FRESNO  CANAL  ETC.  CO. 

Corporation  is  Bound  for  services  rendered  it  within  the  knowledge  of 
its  president,  p.  397. 

Cited  in  Fresno  etc.  Co.  v.  Southern  Pac.  etc.  Co.,  135  Cal.  208,  deny- 
ing right  of  ejectment  against  another  company  which  has  used  its 
right  of  way  for  a  considerable  period,  with  knowledge  and  acquiescence 
of  its  oflScers;  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  697,  ap- 
plying rule  in  action  for  diversion  of  water  by  means  of  a  tunnel. 

123  Cal.  403-414.    PEOPLE  v.  COMPTON.    S.  C,  see  People  v.  Davis, 
124  Cal.  43. 

Judge — Bias  or  Prejudice  of. — Question  is  to  be  determined  entirely 
from  the  affidavit  filed,  p.  413. 

Cited  in  dissenting  opinion  in  Higgins  v.  San  Diego,  126  Gal.  315, 
holding  that  case  in  conflict  with  main  case;  Morehouse  v.  Morehouse, 
136  Cal.  335,  holding  refusal  to  call  in  another  judge  erroneous. 

Accomplice. — Corroborative  Evidence  is  insufficient  unless  tending  di- 
rectly to  connect  defendant  with  the  crime,  p.  411. 
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Cited  in  People  v.  Morton,  139  Cal.  725,  holding  corroboration  insuffi- 
cient. Distinguished  in  People  v.  Balkwell,  143  Cal.  264,  charge  on  sub- 
ject of  corroborative  evidence  given  in  language  of  Penal  Code,  section 
1111,  and  concluding  "if  it  tends  to  connect  defendant  with  commission 
of  the  offense,"  is  proper. 

Order  of  Evidence  of  Accomplices  is  in  discretion  of  court,  p.  406. 
Approved  in  People  v.  Donnolly,  143  Cal.  398,  following  rule. 

Disjunctive  Instruction  that  an  Accessary  before  the  fact  may  be 
charged  as  principal  if  he  aids  or  abets  in  commission  of  felony  is  er- 
roneous, p.  412. 

Approved  in  State  v.  Corcoran,  7  Idaho,  243,  erroneous  instruction 
that  one  aiding  and  abetting  commission  of  crime  is  a  principal,  though 
not  present  at  its  commission,  is  cured  by  instruction  that  jury  must 
believe  he  knowingly  aided  its  commission  with  guilty  purpose  and  in- 
tent. 

123  Cal.  414-417.    PEOPLE  ▼.  LOGAN. 

Rape. — Conviction  may  be  had  on  evidence  of  prosecutrix,  p.  416. 

Cited  in  People  v.  Bene,  130  Cal.  168,  sustaining  conviction  accordingly. 

Jury— Peremptory  Challenges. — ^Defendant  is  allowed  ten  in  rape  case, 
p.  417. 

Cited  in  People  v.  Sullivan,  132  CaL  94,  as  to  burglary  case,  where 
prior  conviction  was  shown. 

123  CaL  424-428.    JOOST  v.  BENNETT. 

Action  does  not  Lie  for  Services  Rendered  to  receiver  of  railroad  in 
aiding  and  not  supplementing  the  superintendence  due  from  the  receiver, 
p.  427. 

Approved  in  First  Nat.  Bank  v.  Oregon  Paper  Co.  42  Or.  402,  following 
rule. 

123  Cal.  434-436.    PEOPLE  v.  SCOTT. 
Homicide — Self-defense. — Instruction  held  improper,  p.  435. 

Cited  in  People  v.  Flannelly,  128  Cal.  96  (dissenting  opinion),  main 
opinion  sustaining  instruction ;  note  to  State  v.  Sumner,  74  Am.  St.  Rep. 
736. 

Juror — Challenge. — ^Disallowance  of,  when  based  on  actual  bias,  will 
be  reviewed  when  question  presented  is  one  of  law,  p.  435. 

Cited  in  Coimty  of  Mono  v.  Flanigan,  130  Cal.  108,  affirming  disallow- 
ance in  civil  case;  People  v.  Chutnacut,  141  Cal.  684,  where  juror  was 
challenged  for  actual  bias  against  defendant  as  an  Indian,  but  evidence 
in  record  shows  to  the  contrary,  challenge  was  properly  denied;  People 
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V.  Sowell,  145  Gal.  300,  where  evidence  of  juror  on  challenge  for  actual 
bias  is  contradictory  in  itself,  ruling  of  trial  court  will  not  be  disturbed 
on  appeaL 

123  Oal.  437-440.    SLATER  ▼.  McAVOY. 

Administrator's  Bond. — Sureties  of  deceased  administrator  may  be 
sued  in  equity  in  action  to  settle  accoimt  and  fix  their  liability,  p.  439. 

Cited  in  Zurfluh  v.  Smith,  136  Gal.  648,  applying  rule  to  action  for 
accounting  as  to  bond  of  deceased  guardian. 

123  Cal.  441-444.    HECKLE  v.  SOUTHERN  PAC.  CO. 

Death  by  Negligence — ^Evidence. — Statements  by  injured  person  after 
the  accident  are  not  admissible  as  part  of  res  gestae,  p.  443. 

Cited  in  Williams  y.  Southern  Pac.  Co.,  133  Gal.  556,  noted  under 
Lissak  v.  Crocker  Estate  Co.,  119  CaL  442;  Rulofson  t.  Billings,  140  Cal. 
457,  in  action  against  estate  of  decedent  to  enforce  specific  performance 
of  contract  made  by  him,  his*  self-serving  declarations  made  outside 
presence  of  plaintiff  are  inadmissible. 

123  Cal.  447-453.    WARD  v.  YORBA. 

Reformation  of  Contract  for  mistake  can  be  allowed  only  when  the 
mistake  was  mutual,  p.  449. 

Cited  in  Hockstein  v.  Berghauser,  123  Gal.  685,  denying  reformation 
of  deed  accordingly,  and  to  same  effect,  see  Eureka  v.  Gates,  137  Gal.  94.. 

123  Cal.  453-455.    PATTERSON  v.  CONLAN. 

Dismissal  of  Information  is  no  bar  to  further  prosecution,  p.  455. 

Cited  in  People  v.  Breen,  130  Cal.  76,  applying  rule  to  indictment^ 
although  court  did  not  order  resubmission  of  charge,  at  time  of  dis- 
missal. 

123  Cal.  456-462.    POPPER  v.  BRODERICK. 

Municipal  Charters. — Constitutional  Amendment  applies  to  existing 
charters,  p.  459. 

Cited  in  Byrne  v.  Drain,  127  CaL  667,  noted  under  Morton  v.  Broderick,. 
118  Cal.  486.  ated  also  in  Yolo  County  v.  Colgan,  132  CaL  270,  271,  aa 
having  no  bearing  on  question  of  validity  of  passage  of  statute;  Ex 
parte  Helm,  143  Cal.  657,  municipal  corporation  organized  under  special 
charter  prior  to  adoption  of  constitution  may,  imder  "municipal  affairs" 
amendment,  impose  license  tax  for  revenue. 

123  Cal.  474-482.     VAN  ALLEN  ▼.  FRANCIS. 

Conditional  Sales — Contract. — ^Intention  of  parties  should  control  as. 
gathered  from  the  whole  instrument,  p.  477. 
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Cited  in  Perkins  v.  Mettler,  126  Cal.  105,  106,  holding  conditioiial  sale 
intended  under  facts  stated;  and  to  same  effect  see  Lundy  Furniture  Ca 
y.  White,  128  Cal.  172,  79  Am.  St.  Rep.  42;  Ward  Laud  etc.  Oo.  ▼.  Mapes, 
147  Cal.  749,  in  action  for  conversion  of  cattle  sold  under  execution 
against  possessor,  where  evidence  showed  possessor  agreed  to  feed  and 
pay  for  them,  if  he  took  them,  title  to  remain  in  plaintiff  until  paid  for^ 
sale  is  conditional. 

Same. — Owner  held  not  estopped  from  claim  for  property,  p.  481. 
Cited  in  Bennett  Bros.  Co.  v.  Fitchett,  24  Mont.  469,  noted  undflr  Heg- 
ler  v.  Eddy,  53  Gal.  697. 

12.3  Cal.  482-491.    PEOPLE  v.  OWENS. 

Juror — Challenge  for  Bias. — ^Disallowance  is  reriewable  on  appeal,  p. 
487. 

Cited  in  People  v.  Evans,  124  Cal.  209,  noted  under  People  y.  Wells, 
100  Cal.  227. 

Assessment  in  last  assessment  roll  to  partnership  of  whieh  juror  was 
member,  specifying  his  name  as  member  of  firm,  shows  hia  qualifications, 
p.  487. 

Distinguished  in  People  v.  Warner,  147  CaL  549,  heir  of  deceased  per- 
son whose  estate  had  property  on  assessment  roll  is  not  qualified  juror 
in  absence  of  showing  that  property  belonged  to  him,  or  that  on  final 
settlement  he  would  become  owner  of  any  part  of  property. 

Juror  Who  has  Formed  Opinion,  Based  upon  Public  Rumor  or  state- 
ments in  newspapers,  is  not  disqualified  thereby,  if  notwithstanding 
such  opinion  he  could  and  would  act  impartially  and  be  guided  solely  by 
the  law  and  the  evidence,  p.  487. 

Approved  in  People  v.  Ochoa,  142  CaL  274,  and  People  v.  Nunley,  142 
Cal.  445,  both  following  rule. 

123  Cal.  497-500.    TAYLOR  v.  MOTT. 

Constitutional  Law — Gift. — Statute  creating  Exempt  Fireman's  Re- 
lief Fund  is  void,  p.  500. 

Cited  in  Powell  v.  Phelan,  138  Cal.  275,  noted  under  Bourn  v.  Hart,  93 
Cal.  321. 

123  Cal.  500-508.    HALL  T.  GLASS.    69  Am.  St.  Rep.  77. 

Chattel  Mortgage  may  be  made  of  crop  yet  to  be  grown,  p.  502. 

Cited  in  Wilkerson  v.  Thorp,  128  Cal.  226,  noted  under  Arques  t.  Waa- 
4on,  51  CaL  620. 
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•123  Cal.  508-511.     HARRON  v.  HARRON.     S.  C,  128  Cal.  303. 

AppeaL — Order  after  final  judgment  is  appealable,  irrespective  of 
amount  involved,  p.  609. 

Cited  in  Southern  Cal.  Ry.  Co.  v.  Superior  Court,  127  Ca?.  419,  420, 
422,  as  to  order  striking  out  stay  bond  and  ordering  sheriff  to  ^urn  over 
to  party  a  sum  less  than  three  hundred  dollars;  Harron  v.  Harron,  128 
Cal.  304,  as  to  order  allowing  counsel  fees ;  Sierra  I'nion  etc.  Co.  v.  Wolff, 
144  Cal.  432,  in  action  to  quiet  title  court  has  jurisdiction  of  an  appeal 
from  order  striking  out  cost -bill  in  sum  less  than  three  hundred  dollars; 
Sullivan  v.  California  Realty  Co.,  142  Cal.  207,  where  plaintiff  sues  to 
cancel  contract,  equity  may  award  judgment  for  defendant  under  cross - 
•complaint  for  amount  of  first  instalment  due  contractor  and  unpaid, 
though  amount  thereof  is  less  than  three  hundred  dollars. 

Supreme  Court  has  Appellate  Jurisdiction  over  all  questions  arising  in 
•divorce  as  it  is  case  in  equity,  pp.  509,  510. 

Distinguished  in  Bradley  v.  Voorsanger,  143  Cal.  215,  dismissing  ap- 
peal from  judgment  against  plaintiff  in  action  to  enjoin  holding  of  elec- 
tion where  before  hearing  of  appeal  election  had  been  held. 

123  Cal.  520-522.    ANGLO-NEVADA  ASSUR.  SOC.  v.  ROSS. 

Order  Granting  New  Trial  may  be  made  conditional  upon  nonremis- 
«ion  of  part  of  verdict,  p.  521. 

Cited  in  Ingraham  v.  Weidler,  139  Cal.  589,  noted  under  Davis  v. 
Southern  Pacific  Co.,  98  Cal.  13. 

Order  Granting  New  Trial  Not  Disturbed  where  one  of  grounds  of  mo- 
tion is  insufficiency  of  evidence,  if  it  cannot  be  said  that  discretion  was 
abused  in  granting  motion,  p.  522. 

Approved  in  Swett  v.  Gray,  141  Cal.  69,  court  had  power  in  action  for 
seduction  to  make  conditional  order  granting  new  trial  after  judgment 
ior  plaintiff  unless  plaintiff  should  remit  part  of  damages. 

123  Cal.  525-531.    IN  RE  LA  SOCIETE  FRANCAISE  ETC. 

Change  of  Name. — Statute  applies  to  savings  bank  corporations,  pi 
530. 

Cited  in  Sackett  v.  Thomas,  25  Mont.  241,  holding  local  statute  applic- 
able to  counties. 

123  C:al.  544-548.    EDWARDS  ▼.  BERLIN. 

Street  Assessments— Resolutions  of  Intention.— Entries  in  minute- 
books  held  sufficient,  p.  546. 

Citad  in  Reid  v.  Clay,  134  Cal.  212,  as  to  similar  entries;  Dowling  ▼. 
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Hibemia  etc.  Soc,  143  Cal.  426,  prima  facie  case  not  overcome  by  proof 
that  resolution  of  intention  was  only  referred  to  by  number  in  minutes 
of  board  and  was  found  among  files,  and  that  printed  copy  of  resolu- 
tion was  found  in  resolution  book. 

Same — Opening  of  Bids. — Omission  of  record  of  in  minutes  invali- 
dates assessment,  p.  547. 

Cited  in  City  etc.  Co.  v.  Laird,  138  Cal.  31,  but  holding  minute  entry 
sufficient  to  show  public  declaration.  Case  is  cited  in  Brown  v.  Drain, 
112  Fed.  591,  as  sustaining  assessment  there  discussed. 

Description  of  Street  Improvement  in  Hesolution  of  Intention  calling 
for  curbing  within  certain  defined  limits,  "where  not  already  done,"  is 
sufficient,  p.  545. 

Approved  in  Dowling  v.  Hibemia  etc.  Soc.,  143  Cal.  428,  following 
rule;  San  Francisco  Paving  Co.  v.  Egan,  146  Cal.  638,  upholding  resolu- 
tion of  intention  to  improve  street  though  it  excepts  portion  required 
by  law  to  be  kept  in  order  by  railroad  having  tracks  thereon. 

123  Cal.  551-570.    PEOPLE  v.  PHELAN. 

Defendant  in  Actual  Custody  and  Brought  into  Court  before  grand 
jurors  sworn  and  offered  privilege  of  challenging,  which  he  declined,  can- 
not thereafter  move  to  set  aside  indictment  upon  statutory  grounds- 
of  challenge  to  panel  or  individuals,  p.  667. 

Approved  in  State  v.  Corcoran,  7  Idaho,  231,  defendant  who  at  time  of 
impanelment  of  grand  jury  was  in  open  court,  he  being  under  arrest  at 
time  and  declines  to  challenge  panel  or  individual  jurors,  cannot  after 
indictment  set  it  aside  for  reason  that  he  had  good  grounds  for  chal- 
lenge. 

123  Cal.  571-575.    PEOPLE  v.  HILL. 

Evidence  of  Experiments  should  be  excluded  imless  conditions  were 
shown  to  be  similar,  p.  575. 

Cited  in  People  v.  Crandall,  125  Cal.  133,  but  held  not  involved. 

Homicide — Evidence. — Club  found  near  place  of  crime  cannot  be  ad- 
mitted unless  identified  as  that  used,  p.  574. 

Cited  in  People  v.  Sullivan,  129  Cal.  561,  but  admitting  evidence  aa 
to  gun  shown  to  have  been  used  by  defendant. 

123  Cal.  584-587.    KENNEDY  ETC.  CO.  ▼.  S.  S.  CONSTRUCTION  CO. 

Guaranty. — Consideration  for  note  will  support  its  guaranty  executed 
after  its  execution  but  before  its  delivery,  p.  587. 

Cited  in  Garland  v.  Gaines,  73  Conn.  666,  84  Am.  St.  Eep.  185,  sus- 
taining guaranty  similarly  executed. 
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123  Cal.  687-594.    AGAR  v.  WINSLOW. 

Election  of  Remedies. — Party  is  estopped  by  election  only  when  remedy 
adopted  is  legally  available  to  him,  p.  590. 

Cited  in  State  v.  Nebraska  etc.  Bank,  61  Neb.  27,  holding  party  not 
•estopped  under  facts  stated. 

123  Cal.  698-607.    PEOPLE  v.  CITY  OF  OAKLAND. 

Municipal  Affairs. — Statute  providing  for  annexation  of  territory  to 
city  does  not  involve,  p.  604. 

Cited  in  Fragley  v.  Phelan,  126  CaL  390,  holding  provisions  as  to  elec- 
tion of  board  of  freeholders  to  frame  a  charter  not  to  involve  such 
affairs. 

123  Cal.  610-614.    OSBORNE  v.  HOME  LIFE  INS.  CO. 

Life  Insurance. — ^Forfeiture  can  occur  only  as  provided  In  statute  un- 
der which  policy  was  issued,  p.  613. 

Cited  in  Mutual  Life  Ins.  Co.  v.  Hill,  97  Fed.  270,  noted  under  Griffith 
V.  New  York  etc.  Co.,  101  Cal.  627. 

123  Cal.  614-626.    ESTATE  OF  ROYER. 

University  of  California  is  a  public  corporation,  but  not  part  of  the 
sovereign  power,  p.  624. 

Cited  in  Pople  v.  Jefferds,  126  Cal.  301,  as  to  irrigation  districts,  and 
holding  such  district  bound  by  its  laches. 

Statutes. — State  is  not  bound  by  unless  included  expressly  or  by  neces- 
sary implication,  p.  624. 

Cited  in  Reclamation  Dist.  v.  Sacramento  Co.,  134  Cal.  480,  noted  under 
Mayrhofer  v.  Board,  89  Cal.  110. 

Charitable  Trusts. — ^Bequest  to  University  of  California  is  valid,  p. 
624. 

Cited  in  Fay  v.  Howe,  136  Gal.  603,  noted  under  Estate  of  Hinckley, 
68  Cal.  471. 

123  Cal.  625-633.    GOLDSTONE  v.  MERCHANTS'  ETC.  CO. 

Non  suit  should  be  denied  where  evidence  and  presumptions  reason- 
ably arising  therefrom  are  legally  sufficient  to  prove  material  allega- 
tions of  complaint,  p.  627. 

Approved  in  Estate  of  Arnold,  147  Cal.  686,  applying  rule  in  contest  of 
probate  of  will. 

Motion  for  Nonsuit  admits  truth  of  plaintiff's  evidence  and  every  infer- 
ence of  fact  legitimately  deducible  therefrom,  p.  631. 

Cited  in  Hanley  v.  California  etc.  Co.,  127  Cal.  237,  holding  motion 
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improperly  granted  in  servant's  action  for  negligence;  Freese  v.  Hibemi^ 
etc.  Soc,  139  Cal.  394,  holding  rule  applicable  alike  to  court  and  jury 
cases. 

123  Cal.  634-643.    WHYTE  v.  ROSENCRANTZ. 

Interest  paid  on  loan  need  not  be  returned  in  action  for  money  loaned 
to  minor  on  void  agreement  that  he  would  convey  interest  in  realty  on 
becoming  of  age,  as  security  for  loan,  p.  642. 

Approved  in  Isom  v.  Rex  Crude  Oil  Co.,  147  Cal.  663,  rent  paid  need 
not  be  refunded  as  condition  of  rescission  of  lease  for  fraud  of  lessee. 

123  Cal.  643-649.    HAWLEY  ETC.  CO.  v.  BROWNSTONE. 

Pleading. — Nonpayment  must  be  alleged  when  constituting  breach  of 
contract  sued  on,  p.  646. 

Cited  in  Penrose  v.  Winter,  136  Cal.  292,  noted  under  Fiisch  v.  Caler^ 
21  Cal.  71. 

123  Cal.  653-656.     McMTJLLIN  y.  McMULLIN. 

Action  for  Alimony  cannot  be  brought  where  husband  has  in  good  faitb 
offered  to  return  to  wife,  p.  655. 

Cited  in  McMullen  v.  McMullen,  140  CaL  118,  where  parties  to  divorce 
agi-eed  to  separate  and  thereafter  one  of  them  in  good  faith  sought 
reconciliation,  which  other  refused,  such  refusal  is  desertion;  Volkmar 
V.  Volkmar,  147  Cal.  177,  permanent  alimony  not  grantable  to  wife  iik 
divorce  where  parties  lived  apart  and  not  shown  husband  deserted  or 
was  at  fault  for  separation.  See  note  to  In  re  Popejoy,  77  Am.  St» 
Rep.  243. 

123  Cal.  657-666.     BRI6GS  ▼.  BREEN. 

Executor  is  Liable  personally  for  attorney's  fees,  irrespective  of  allow* 
ance  by  probate  court,  p.  669. 

Cited  in  Maxon  v.  Jones,  128  Cal.  81,  applying  rule  to  commissions  of 
broker  for  sale  of  estate  property;  McKee  v.  Sober,  138  Cal.  370,  noted 
under  Estate  of  Ogier,  101  Cal.  386. 

Attorney  for  Administrator  is  not  "interested  in  the  estate''  within 
meaning  of  Code  of  Civil  Procedure,  sections  1635,  1637,  p.  659. 

Approved  in  Estate  of  Krr.ger,  143  Cal.  145,  146,  attorney  for  executor 
cannot  appeal  from  order  settling  executor's  final  account. 

Estate  is  not  Liable  for  Fees  of  Attorney  for  administrator,  p.  660. 

Approved  in  Estate  of  Kruger,  143  Cal.  144,  an  attorney  for  the  ex- 
ecutor cannot  appeal  from  decree  settling  executor's  final  account;  Mc- 
Kee y.  Hunt,  142  Cal.  528,  claim  of  attorney  for  guardian  who  ha» 
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rendered   services  at  guardian's  request   cannot  be   enforced   against 
ward  or  his  estate. 

123  Gal.  677-681.      STRAUBE  ▼.  PACIFIC  MUTUAL  LIFE  INS.  CO. 

Life  Insurance — ^PoUcy. — Provisions  of  section  460,  Civil  Code,  are  not 
a  part  of,  p.  681. 

Cited  in  Rife  v.  Union  Central  etc.  Co.,  120  Cal.  468,  holding  further 
that  statutory  provisions  may  be  waived  by  parties  if  inserted  in 
policy. 

123  Cal.  681-688.    HOCHSTEIN  ▼.  BER6HAUSER. 

Succession. — ''Heirs"  include  persons  entitled  to  property  in  case  ot 
intestacy,  p.  687. 

ated  in  Wittenbrock  v.  Wheadon,  128  Cal.  163,  79  Am.  St.  Rep.  36^ 
holding  widow  and  children  of  decedent  to  be  his  hein. 


VOIiTJMB  CXXIT. 


124  Cal.  7-14.    PEOPLE  v.  PREWETT. 

Election. — ^Acts  of  Officers  are  not  ground  for  setting  aside,  unless  fair 
election  and  honest  count  were  thereby  prevented,  p.  13. 

Cited  in  Famham  v.  Boland,  134  OaL  154,  as  to  irregularities  in 
counting  ballots;  Davis  v.  Crunig,  143  Cal.  342,  court,  in  election  contest, 
may  count  precinct  ballots  notwithstanding  action  of  canvassers  in 
rejecting  entire  vote  on  account  of  failure  of  election  officers  to  return 
tally  lists;  McCarthy  v.  Wilson,  146  Cal.  328,  ineligibility  of  election 
officers  who  were  in  fact  appointed  and  served  as  officers  de  facto,  in 
absence  of  fraud,  is  not  ground  for  excluding  votes  of  precinct; 
Freshour  v.  Howard,  142  Cal.  504,  carelessness  of  election  officers  in 
failing  to  remove  numbers  from  ballots  cast  does  not  render  ballots 
illegal. 

Short  Delay  in  Opening  Polls  does  not  affect  validity  of  election  where 
no  one  was  thereby  deprived  of  privilege  of  voting,  p.  11. 

Approved  in  Kenworthy  v.  Mast,  141  Cal.  272,  following  rule. 

124  Cal.   14-19.     ASHTON  v.   HEYDENFELDT.     S.  C.    130  Cal.  516; 
ASHTON  ▼.  ZEILA  HF6.  CO.,  134  Cal.  411. 

Appeal — ^Restitution  on  Reversal. — Action  to  compel  is  equitable,  p. 
18. 

Cited  in  S.  C,  130  Cal.  521,  denying  jury  trial. 

Appeal. — ^Effect  of  Reversal  is  to  vacate  decree,  p.  17. 

Cited  in  Cowdery  v.  London  etc.  Bank,  139  Oal.  904,  discussing  right 
to  restitution  on  reversal. 

124  Cal.  22-24.    WILLIAMS  v.  MARX. 

Decree  of  Distribution  determines  property  devised  to  beneficiaries, 
p.  24. 

Cited  in  Blackburn  v.  Webb,  133  Cal.  422,  ai  to  title  derived  by 
trustee. 

Notes  Cal.  Rep.— 312        4977 


124  Cal.  24-89  Notes  on  California  Reports.  497» 

« 

124  Cal.  24-29.    BIANCHI  v.  HUGHES. 

Mechanics'  Liens. — Notice  provided  by  section  1184  of  the  Code  of 
Civil  Procedure  is  cumulative  to  proceedings  to  perfect  lien,  p.  28. 

Cited  in  French  v.  Powell,  135  Cal.  640,  stating  purpose  of  statutory 
provision;  Weldon  v.  Superior  Court,  138  Cal.  430,  noted  under  Bates  ▼. 
Santa  Barbara  Co.,  90  Cal.  543. 

124  Cal.  32-35.    PEOPLE  v.  BIRD.     S.  C,  132  Cal.  261. 

124  Cal.  48-56.    ANDERSON  y.  ANDERSON,  71  Am.  St.  Rep.  17. 
Divorce. — Receiver  may  be  appointed  to  enforce  alimony  decree,  p.  66. 
See  note  to  Cameron  v.  Groveland  etc.  Co.^  72  Am.  St.  Rep.  68. 

124  Cal.  61-69.    BUCK  v.  EUREKA. 

Municipal  Corporation  may  become  liable  on  implied  contract,  thouj^ 
express  contract  is  void,  p.  66. 

Cited  in  Higgins  v.  San  Diego,  131  Cal.  306,  as  to  contract  for  water 
supply. 

124  Cal.  69-74.    BUTLER  ▼.  SOULE. 

Judgment  Void  upon  Its  Face  is  one  that  appears  to  be  void  bv  in- 
spection of  judgment -roll,  p.  72. 

Approved  in  People  v.  Norris,  144  Cal.  424,  following  rule;  Canadian 
etc.  Co.  V.  Clarita  etc.  Co.,  140  Cal.  674,  where  record  shows  sen-ice  of 
amended  complaint  on  party  for  whom  attorney  had  appeared,  but 
does  not  show  that  it  was  not  also  served  upon  such  attorney,  it  is 
presumed  that  service  upon  attorney  was  also  shown  to  court,  though 
no  record  of  it  has  been  preserved. 

Where  Court  has  Jurisdiction  of  Subject  Matter  and  of  parties,  every 
presumption  is  indulged  in  to  support  its  judgment,  p.  73. 

Approved  in  Canadian  etc.  Co.  v.  Clarita  etc.  Co.,  140  Cal.  675,  676, 
where  record  shows  service  of  amended  complaint  on  party  for  whom 
attorney  had  appeared,  but  does  not  show  that  it  was  not  also  served 
upon  such  attorney,  it  is  presumed  that  service  upon  attorney  was 
also  shown  to  court  though  no  record  of  it  has  been  preserved. 

124  Cal.  74-80.    KNARSTON  v.  MANHATTAN  LIFE  INS.  CO. 

Miscellaneous. — Knarston  v.  Manhattan  Life  Ins.  Co.,  140  Cal.  61,  recit- 
ing history  of  litigation. 

124  Cal.  84-89.     HILTON  v.  CURRY. 

Juror — Fees. — Right  to  is  purely  statutory  and  fee  bill  of  1895  as  to 
San  Francisco  does  not  impose  obligation  to  pay,  pp.  86,  88. 
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Cited  in  Birch  v.  Phelan,  127  Cal.  60,  51,  on  both  points  denying  man- 
damus to  compel  payment;  Jackson  v.  Baehr,  138  Cal.  267,  holding  rule 
changed  by  section  1143  of  the  Penal  Code;  and  see  Powell  v.  Phelan, 
138  Cal.  271,  holding  said  section  unconstitutional  as  creating  a  gift. 

124  Cal.  90  95.    DIN6LEY  v.  McDONALD. 

Payment. — ^Draft  is  not  payment  of  check,  unless  so  received,  p.  92. 

Cited  in  Bonestell  v.  Bowie,  128  Cal.  515,  noted  under  Welch  v.  AUing- 
ton,  23  CaL  322. 

Time — Computation  of. — ^Day  of  creation  of  liability  is  excluded  as  to 
statute  of  limitations,  p.  94.  See  note  to  State  v.  Michel,  78  Am.  St. 
Rep.  374.  f 

Case  is  cited  in  Rigby  v.  Lowe,  125  Cal.  615,  but  probably  by  mistake 
for  S.  C,  124  Cal.  6^. 

124  Cal.  96-99.    WHITE  v.  ALAMEDA. 

Officer. — Driver  of  street  wagon  appointed  by  city  trustees  is  not,  p. 
98. 

Cited  in  Patton  v.  Board,  127  Cal.  397,  78  Am.  St.  Rep.  72,  noted  under 
McDaniel  v.  Yuba  Co.,  14  Cal.  444. 

124  Cal.  102-105.    PEOPLE  v.  PATTERSON. 

Witness — Discrediting  of. — Instruction  should  not  specify  any  par- 
ticular witness,  p.   105. 

Cited  in  People  v.  Rodley,  131  Cal.  258,  holding  instruction  properly 
refused;  and  to  same  effect,  People  v.  Lonnen,  139  Cal.  637,  where  in- 
struction referred  to  witnesses  for  prosecution  only;  People  v.  Keith, 
141  Cal.  690,  following  rule. 

124  Cal.  106-107.     DUNCAN  ▼.  CURRY. 

Homestead. — ^Unrecorded  Mortgage  of  both  spouses  has  priority  over 
subsequent  declaration  by  wife  alone,  though  first  recorded,  p.  107. 

Cited  in  Kleinsorge  t.  Kleinsorge,  133  Cal.  413,  414,  where  re-examined 
and  affirmed. 

124  Cal.  110-112.    SPIRES  v.  URBAHN. 

Completion  of  Railroad  is  an  Executed  Consideration  sufficient  to  give 
mutuality  to  contract  for  right  of  way,  p.  111. 

Approved  in  Bell  v.  Southern  Pac.  R.  R.,  144  Cal.  573,  enforcing  con- 
tract for  right  of  way  where  road  constructed;  Gallagher  v.  Equitable 
Gas  L.  Co.,  141  Cal.  707.  applying  rule  where  gas  company  agreed  to 
furnish  gas  to  plaintiff's  hotel  at  specified  rate  while  gas  was  used  in 
hoteL    Distinguished  in  dissenting  opinion  in  McCowen  v.  Pew,  147  CaL 
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310,  majority  determining  amount  of  damages  in  action  for  specific 
performance  of  option  to  purchase  timber  land  when  vendor  sold  timber 
prior  to  expiration  of  option. 

124  Cal.  112  117.    McDERMOTT  y.  ANAHEIM  ETC.  CO. 

Water  Company  held  organized  to  own  and  control  water,  whose  bene- 
ficial use  was  in  the  stockholder,  p.  114. 

Cited  in  Hildreth  v.  Montecito  Creek  W.  Co.,  139  CaL  29,  noted  under 
McFadden  v.  Los  Angeles  County,  74  Cal.  571. 

124  Cal.  117-122.    GRAHAM  PAPER  CO.  ▼.  PEMBROKE,  71  Am.  St. 
Rep.  26. 

Assignment — ^Priorities. — Debtor  is  liable  to  that  one  of  his  creditor's 
assignees  who  first  notifies  him  of  the  assignment,  p.  120. 
Cited  in  Yank  v.  Bordeaux,  23  Mont.  211,  but  held  not  involved. 

124  Cal.  132-134.    FRASHER  ▼.  RADER. 

Certiorari  Lies  only  in  case  of  exceeding  of  jurisdiction  by  inferior 
judicial  tribunal,  p.  133. 

Cited  in  Brown  v.  Board  of  Supervisors,  124  Cal.  277,  denying  writ  as 
to  action  of  board  in  opening  streets,  as  being  a  legislative  act;  Matter 
of  Carter,  141  Cal.  322,  certiorari  does  not  lie  to  review  propriety  of 
removal  of  city  officer  by  mayor  under  charter  giving  him  power  to 
remove  "for  cause." 

124  Cal.  134  146.    CRESCENT  CANAL  CO.  Y.  MONTGOMERY. 

Attorney. — Stipulation  by  client  is  ineffective  where  he  is  represented 
by  attorney,  p.  145. 

Cited  in  Toy  v.  Haskell,  128  Cal.  660,  661,  79  Am.  St.  Rap.  71,  72, 
citing  main  case  also,  on  point  that  affidavit  of  merits  is  unnecessary 
on  motion  to  vacate  judgment,  based  on  such  stipulation;  Coonan  y. 
Loewenthal,  129  Cal.  200,  noted  under  Board  v.  Younger,  29  Cal.  149. 

Miscellaneous. — Crescent  Canal  Co.  y.  Montgomery,  143  Cal.  251,  re- 
citing history  of  litigation. 

124  Cal.  147-160.    SACRAMENTO  BANE  Y.  PACIFIC  BANK 
Insolvent  Bank — Dividends. — Creditor's  rights  stated,  p.  148. 
Cited  in  Argues  v.  Union  Sav.  Bank,  133  Cal.  144,  but  held  not  to 

have  involved  amendment  of  1896  to  the  act. 

124  Cal.  150-154.    PEOPLE  Y.  TOM  NOP. 

Fish  Laws. — Superior  Court  has  jurisdiction  of  case  under  section  636^ 
Penal  Code,  p.  161. 
Cited  in  People  v.  Haagen,  139  Cal.  116,  as  to  similar  case. 
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124  Gal.  154-159.    MORSE  v.  HIIVCKLET. 

Guardian's  Contract  cannot  bind  infant  ward,  unless  made  pursuant 
to  court  order,  p.  157. 

Cited  in  Wright  v.  Byrne,  129  Cal.  617,  as  to  note  executed  by 
guardian;  McKee  v.  Hunt,  142  Cal.  527,  claim  of  attorney  for  guardian 
who  has  rendered  services  at  guardian's  request  in  execution  of  trust 
for  ward  cannot  be  enforced  by  action  against  ward  or  his  estate; 
Andrus  v.  Blazzard,  23  Utah,  251,  guardian  cannot  bind  ward's  estate  by 
mortgage  of  ward's  real  estate  to  pay  debts. 

124  Cal.  164169.    BREEDLOVE  v.  NORWICH  ETC.  INS.  SOC. 

Mortgage  Foreclosure. — Sale  operates  to  transfer  title,  p.  166. 

Cited  in  Reynolds  v.  London  etc.  Co.,  128  Cal.  21,  79  Am.  St.  Rep. 
20,  21,  denying  right  of  purchaser  at  own  sale  to  sue  on  policy  taken 
out  by  mortgagor  to  protect  mortgagee;  Leet  v.  Armbruster,  143  Cal. 
666,  where  purchaser  at  foreclosure  sale  refuses  lawful  tender  of  re- 
demption money,  mortgagor  may  maintain  ejectment  against  purchaser 
without  keeping  tender  good. 

Insurable  Interest  may  exist  in  a  person  not  a  sole  or  unconditional 
owner,  p.  169. 

Cited  in  Shup  v.  Scottish  Union  etc.  Co.,  136  Cal.  545,  sub  nom. 
Balfour  etc.  Co.  v.  Woodworth. 

124  Cal.   169-174.    BALFOUR-GUTHRIE  ETC.  CO.  v.  WOODWORTH. 

Corporate  Directors. — ^Notice  of  Meeting  will  be  presumed  to  have- 
been  duly  given,  p.  172. 

Cited  in  Mills  v.  Boyle  Mining  Co.,  132  Cal.  97,  although  resolution; 
passed  thereat  indicated  absence  of  one  director. 

124  CaL  193-200.    SWAN  ▼.  THOMPSON. 

General  Objection  to  Evidence  is  Sufficient  where  question  is  ob- 
jectionable from  every  point  of  view,  p.  195. 

Approved    in   Morehouse   v.    Morehouse,    140   Cal.   94,   where   action 
against  estate  upon   rejected   claim   presented   to   administrator  upon 
original  promise  of  decedent  which  was  barred  prior  to  death  of  deced- 
ent, general  objection  to  evidence  of  new  conditional  promise  is  suf 
flcient. 

124  Cal.  200-204.     O'KANE  v.  WHELAN,  71  Am.  St.  Rep.  42. 

Sale  of  Personalty  by  Husband  to  Wife  is  void  as  against  creditors,  if 
not  followed  by  immediate  delivery  and  surrender  of  control,  p.  203. 

Approved  in  dissenting  opinion  in  Hunt  v.  Hammel,  142  Cal.  462, 
majority  upholding  sufficiency  of  evidence  of  delivery  of  stock  of  goods 
to  wife. 
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124  Cal.   204-206.     MARTIN  v.  WAGNER. 

Upon  Issuance  of  Remittitur  judgment  of  reversal  becomes  a  finality 
beyond  power  of  supreme  court  to  modify  or  demand,  p.  205. 

Approved  in  Granger  v.  Sheriff,  140  Cal.  195,  stay  of  execution  of 
decree  of  foreclosure  pending  appeal  ceases  to  operate  when  remittitur 
is  filed  with  county  clerk. 

124  Cal.  206-211.    PEOPLE  ▼.  EVANS. 

Disqualification  of  Juror  for  alienage  cannot  be  first  raised  on  appeal, 
p.  210. 

Cited  in  People  v.  McFarlane,  138  Cal.  490,  noted  under  People  ▼. 
Mortier,  58  Cal.  262. 

Homicide. — ^Instruction  as  to  murder  criticised,  p.  207. 
Cited  in  State  v.  Shadwell,  22  Mont.  576,  as  to  similar  instruction, 
but  holding  error  cured  by  rest  of  charge. 

124  Cal.  219-222.     VANCE  v.  SMITH.     S.  C,  132  Cal.  610. 

124  Cal.  220-234.    MORTON  v.  ADAMS,  71  Am.  St.  Rep.  53.    See  Hi- 
bernia  etc.  Soc.  v.  London  etc.  Co.,  138  Cal.  257. 

Judgment  Lien  is  not  extended  by  debtor's  death  nor  the  presentation 
and  allowance  of  the  judgment  claim  against  his  estate,  p.  230. 

Cited  in  Estate  of  Wiley,  138  Cal.  306,  307,  holding  lien  not  lost  by 
such  presentation  if  within  statutory  period,  and  discussing  remedies 
•of  lienholder. 

124  Cal.  255-258.    ODD  FELLOWS'  SAVINGS  BANK  y.  BRANDER. 

Vendor's  Lien — Foreclosure. — ^Decree  may  allow  vendee  a  reasonable 
time  for  payment,  p.  257. 

Cited  in  Haensel  v.  Pacific  States  etc.  Co.,  136  Cal.  44,  but  holding  rule 
inapplicable  in  mortgage  foreclosure  under  facts  stated. 

124  Cal.  270-274.     McKAY  v.  NEW  YORK  L.  INSw  CO. 

Insurance. — ^Fraud  of  Agent  as  to  insured  will  not  avail  insurer,  al- 
though policy  contained  provision  that  unwritten  prc^ir*  '^s  should  not 
affect  it,  p.  272. 

Cited  in  La  Marche  v.  N.  Y.  etc.  Co.,  126  Cal.  503,  504,  sustaining  action 
for  damages  for  such  fraud. 

124  Cal.  274-282.     BROWN  v.  SUPERVISORS. 

Streets. — Supervisors  act  legislatively  in  opening,  closing  or  widening; 
p.  277. 
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Cited  in  Santa  Ana  v.  Brunner,  132  Cal.  238,  discussing  validity  of 
proceedings  to  condemn  easement  for  alley. 

124  Cal.  292-294.     ESTATE  OF  ENGLE. 

Administration — Foreign  Will. — ^Local  assignee,  nonresident  devisee  is 
to  be  preferred  to  public  administrator,  p.  293. 

Distinguished  in  Estate  of  ('oan,  132  Cal.  403,  holding  son  entitled 
to  preference  over  daughter,  as  to  rights  under  foreign  will;  Estate  of 
Brundage,  141  Cal.  541.  542,  resident  son  has  right  to  letters  of  adminis- 
tration in  preference  to  nominee  of  foreign  executor. 

124  Cal.  297-300.    KLOKKE  v.  ESCAILLER. 

Mortgage  Foreclosure. — Attorney's  Fees  are  not  to  be  included  in  lien, 
unless  so  stipulated  in  the  mortgage,  p.  298. 

Cited  in  Taylor  v.  Ellenberger,  128  Cal.  414,  noted  under  Irvine  y. 
Perry,  119  Cal.  352;  and  disallowing  such  lien,  in  Cortelyou  v.  Jones, 
132  Cal.  132;  Haensel  v.  Pac.  States  etc.  Co.,  135  Cal.  45,  and  Luddy 
V.  Pakovich,  137  Cal.  28«. 

Omission  of  Findings  is  not  reversible  error  when  record  does  not 
contain  evidence,  p.  300. 

Cited  in  Stewart  v.  Hollings worth,  129  Cal.  180,  noted  under  Himmel- 
man  v.  Henry.  84  Cal.  104;  Greer  v.  Greer,  135  Cal.  125;  Callahan  v. 
James,  141  Cal.  294,  in  action  by  owner  of  mining  claim  to  quiet  title, 
failure  to  find  upon  defense  of  forfeiture  is  not  ground  for  reversal 
where  there  is  no  evidence  to  sustain  defense;  Roberts  v.  Hall,  147 
Cal.  439,  applying  rule  in  action  for  damages  and  for  injunction. 

124  Cal.  300-305.    BLANKENSHIP  v.  WHALEY.    S.   C,  BLANEEN- 
SHIP  V.  WHALEY,  142  Cal.  568. 

124  Cal.  306-311.    TUFFREE  v.  STEARNS  RANCHOS  CO. 

Death  of  Party. — ^Action  Against  may  be  continued  by  transferee  in 
his  or  the  decedent's  name,  p.  308. 

Cited  in  Daneri  v.  Gazzola,  139  Cal.  421,  denying  right  to  substitute 
executor  of  deceased  plaintiff  who  had  transferred  his  interest  to  an- 
other. 

124  Cal.  311-321.    LOMBARDI  v.  CALIFORNIA  ST.  RY.  CO. 

Disqualification  of  Juror. — Juror  is  not  disqualified  by  reason  of 
rumors  or  newspaper  reports  if  he  is  still  unbiased  thereby,  p.  318. 

Cited  in  People  v.  Landis,  139  Cal.  429,  holding  challenge  for  bias 
improperly  denied;  Quill  v.  Southern  Pacific  Co.,  140  Cal.  272,  in  action 
for  negligence  causing  death  it  is  error  to  overrule  challenge  to  jurors 
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for  actual  bias  shown  generally  against  suits  for  damages  for  negli- 
gence. 

124  Oal.  321-330.    BISHOP  ▼.  HcKILLICAN,  71  Am.  St.  Rep.  68. 

Chattel  Mortgage  Foreclosure. — ^Receiver  cannot  take  into  possesaion 
any  property  not  included  in  the  mortgage,  p.  327. 

Cited  in  Cowdery  v.  London  etc.  Bank,  139  Cal.  309,  noted  under 
Simpson  y.  Ferguson,  112  Cal.  180. 

124  Cal.  331-334.    OWEN  ▼.  POMONA  £TC.  WATBS  CO. 

Appeal. — Stay  Bond  may  be  given  on  appeal  from  new  trial  order, 
p.  333. 

Cited  in  Starr  v.  Kreuzberger,  131  Cal.  43,  noted  under  Fulton  v. 
Hanna,  40  Cal.  278.  Distinguished  in  Credits  Com.  Co.  v.  Superior 
Court,  140  Cal.  83,  on  appeal  from  order  refusing  to  vacate  prior  order 
settling  receiver's  accounts,  ordinary  appeal  bond  does  not  stay  pro- 
ceedings on  prior  order. 

Same. — ^Three  Hune'red  Dollar  Bond  affects  stay  in  all  cases  under 
section  949  of  the  Code  of  Civil  Procedure,  p.  333. 

Cited  in  Storrs  v.  L.  A.  etc.  Co.,  134  Cal.  91,  as  to  action  to  foreclose 
pledge  of  insurance  policy;  but  cf.  Bank  of  Woodland  v.  Stephens,  137" 
Cal.  460,  holding  this  bond  insufficient. 

124  Cal.  344  351.    LOS  ANGELES  v.  HOLLYWOOD  CEM.  ASSN. 

County  Ordinance  Making  It  Unlawful  to  establish  or  enlarge  ceme- 
tery without  permission  of  supervisors,  but  impliedly  permitting  buriala 
in  cemeteries  already  established,  is  unreasonable,  p.  348. 

Distinguished  in  Odd  Fellows'  Cem.  Assn.  v.  San  Francisco,  140  Cal. 
234,  upholding  ordinance  prohibiting  interments  within  city  limits. 

124  Cal.  352-359.    HOLLADAY  v.  SAN  FRANCISCO. 

Van  Ness  Ordinance. — ^Effect  and  operation  discussed,  p.  365. 

Cited  in  San  Francisco  v.  Sharp,  125  Cal.  538,  noted  under  Sawyer 
V.  San  Francisco,  50  Cal.  370. 

124  Cal.  361-362.    PEOPLE  v.  PICETTL 

Criminal  Law — Limitations. — Prosecution  for  misdemeanor  is  barred 
by  statutes  applicable  to  such  crimes,  although  had  under  indictment 
charging  a  felony,  p.  362. 

Cited  in  People  v.  Gray,  137  Cal.  269,  as  to  crime  of  seduction  whea 
punished  as  a  misdemeanor. 
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124  Cal.  363-367.    COWDERY  ▼.  McCHESNEY. 

Evidence — Transactions  with  Decedents. — ^Rule  of  exclusion  is  in- 
applicable to  preliminary  proof  for  introduction  of  books,  p.  366. 

Cited  in  City  Sav.  Bank  v.  Enos,  135  Cal.  172,  noted  under  Roche  v. 
Ware,  71  Cal.  376. 

Same. — Rule    does   not   apply   to   evidence   by   claimant   that   claim- 
against  decedent  is  unpaid,  p.  366. 
Cited  in  Corbus  v.  Leonhardt^  114  Fed.  13,  as  to  similar  evidence. 

124  Cal.  368-385.    LOS  ANGELES  v.  LOS  ANGELES  CITY  WATER  CO. 
S.  C.  124  Cal.  385;  137  Ca^.  699. 

Water  Company. — Contract  with  city  construed,  p.  378. 

Cited  in  Los  Angeles  City  W.  Co.  v.  Los  Angeles,  103  Fed.  730,  733^. 
citing  main  case  also  at  page  739,  on  point  that  city  could  not  levy 
tax  to  pay  for  improvements;  S.  C,  177  TJ.  S.  577,  579,  582,  adopting- 
decision  in  main  case  as  to  construction  of  the  contract. 

Water  Company. — ^Receiver  held  improperly  appointed,  p.  384. 
See  note  to  Cameron  v.  Groveland  etc.  Co.,  72  Am.  St.  Rep.  97. 

124  Cal.  385-387.    LOS  ANGELES  CITY  WATER  CO.  v.  SUPERIOR 
COURT.     S.  C.  134  Cal.   121. 

Receiver. — Certiorari  awarded  under  facts  stated,  p.  386. 

Cited  in  Jacobs  v.  Superior  Court,  133  Cal.  366,  367,  85  Am.  St.  Rep, 
206,  and  held  not  authority  for  proposition  that  order  appointing  re- 
ceiver is  not  appealable. 

124  Cal.  389-405.    HITE  v.  HITE,  71  Am.  St.  Rep.  82. 

Divorce. — ^Alimony  cannot  be  awarded  on  preliminary  hearing  where 
marriage  is  denied,  p.  393. 

Cited  in  Kowalsky  v.  Kowalsky,  145  Cal.  395,  following  rule;  Harron 
T.  Harron,  128  Cal.  304,  but  ruling  aliter  as  to  award  after  trial  of  main 
action  and  finding  of  due  marriage;  Allen  v.  Superior  Court,  133  Cal. 
505,  but  sustaining  his  right  to  suit  money  in  husband's  action  to 
annul  the  marriage  for  fraud;  Baker  v.  Baker,  136  Cal.  305,  on  point 
that  ex  parte  alimony  order  is  void  if  before  service  of  summons,  and 
citing  main  case  as  to  appealability  of  alimony  order.  Distinguished 
in  Eickhoff  v.  Eickhoff,  29  Colo.  301,  alimony  pendente  lite  may  be 
allowed  when  there  is  question  as  to  whether  marriage  was  one  de  jure, 
provided  there  was  marriage  de  facto. 

Common-law  Marriage. — Mutual  assumption  of  marital  rights,  duties 
or  obligations  is  essential,  p.  391. 

Cited  in  Harron  v.  Harron,  128  Cal.  310,  holding  no  marriage  estab- 
lished. 
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124  Cal.  411414.    ABRAHAMS  v.  LOS  ANGELES  TRACTION  CO. 

Street  Railway — Collision. — Judgment  for  plaintiff  aflinned  in  case  of 
collision  of  car  with  wagon  on  track  in  front  of  it,  p.  413. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  ruling  similarly 
as  to  collision  with  foot  passenger  under  facta  stated;  Harrington  ▼. 
Los  Angeles  Ry.,  140  Cal.  522,  railroad  liable  for  death  of  bicyclist,  not- 
withstanding latter's  contributory  negligence,  where  motorman  pushed 
car  forward  though  warned  by  bystanders. 

124  Cal.  416-417.     CAMPAN  v.  MOLLE. 

Homestead. — ^Equitable  Mortgage  is  not  superior  to,  when  actual 
mortgage  was  recorded  after  recording  of  homestead  declaration,  p.  417. 

Distinguished  in  Kleinsorge  v.  Kleinsorge,  133  Cal.  413,  and  explained, 
and  held  not  to  overrule  Duncan  v.  Curry,  124  Cal.  106. 

124  Cal.  418-422.    WITTFIELD  v.  FORSTER. 

Declaration  of  Trust  must  indicate  with  certainty  its  subject,  purpose 
and  beneficiary,  p.  421. 

Cited  in  Sheehan  v.  Sullivan,  126  Cal.  191,  192,  holding  trust  void 
for  uncertainty;  and  to  same  effect,  see  Barker  v.  Hurley,  132  Cal.  28. 

124  Cal.  422-429.     O'BRIEN  v.  O'BRIEN. 

Divorce  Decree  cannot  be  amended  nunc  pro  tunc  by  inserting  pro- 
vision as  to  alimony  and  counsel  fees,  where  such  matters  are  in  issue, 
p.  425. 

Cited  in  S.  C,  130  Cal.  410,  as  to  same  decree;  Belger  v.  Sanchez,  137 
Cal.  618.  on  point  that  judgment  cannot  be  controlled  by  opinion  there- 
tofore filed;  Eva  v.  Symonds,  145  Cal.  204,  in  ejectment  where  plain- 
tiffs derived  title  under  will  by  distribution  thereunder  and  defendants 
claimed  title,  possession  and  right  of  possession  by  verbal  gift  from 
testator,  if  findings  clearly  negative  defendant's  claim,  and  state  that 
plaintiffs  are  owners  and  seized  in  fee,  they  are  sufficient. 

Correction  of  Clerical  Misprision  in  decision,  p.  427. 
Approved  in  Montecito  Valley  Co.   v.  Santa  Barbara,   144  Cal.  595, 
applying  rule  in  water  right  case. 

124  Cal.  429-435.  MERCHANTS'  AD-SIGN  CO.  v.  STERUN6,  71  Am. 
St.  Rep.  94. 

Agreement  by  vendor  not  to  engage  in  similar  business  in  city  where 
business  of  corporation  whose  stock  he  sells,  is  carried  on,  so  long  as 
corporation  or  its  vendee,  carries  on  like  business,  is  void,  p.  432. 

Approved  in  Dodge  Stationery  Co.  v.  Dodge,  145  Cal.  387,  defendant 
whose  surname  was  used  as  part  of  good  will  and  who  was  stockholder 
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in  plaintiff  corporation,  cannot  on  ceasing  to  be  stockholder  transfer 
good  will. 

124  Cal.  435-437.    PEOPLE  v.  McMAHON. 

Record  on  Appeal. — Affidavit  in  transcript  is  not  to  be  regarded,  unless 
-properly  authenticated,  p.  436. 

Cited  in  Barclay  v.  Blackington,  127  Cal.  196.  as  to  statement  as  to 
objections  signed  by  one  attorney  only;  People  v.  Philbon,  138  Cal.  631, 
as  to  unauthenticated  affidavits. 

124  Cal.  437-441.    FRENNA  v.  SUNNYSIDE  LAND  CO. 

Street  Assessments. — Defective  Certificate  is  not  aided  by  subsequent 
<jertificate,  stating  its  contents,  p.  440. 

Cited  in  Obermeyer  v.  Patterson,  130  Cal.  532,  holding  certificate  in- 
sufficient. 

No  Lien  can  be  Acquired  Under  Street  Assessment  without  record 
of  valid  certificate  of  city  engineer,  p.  438. 

Distinguished  in  O'Dea  v.  Mitchell,  144  Cal.  380,  certificate  of  city 
-engineer  as  to  quantum  of  grading  and  that  work  was  done  in  accord- 
ance with  lines  and  grades  is  not  defective  because  it  does  not  state 
that  engineer  examined  the  work  or  measured  it. 

124  Cal.  442  451.     NICHOLSON  v.  TARPEY. 

Parol  Evidence  to  Establish  Contents  of  Lost  Deed  should  be  clear  and 
certain,  p.  447. 

Approved  in  Kenniff  v.  Caulfield,  140  Cal.  44,  where  evidence  showed 
reasonable  search  made  in  good  faith  for  lost  deed,  that  it  could  not  be 
found  or  that  it  had  been  destroyed  by  grantor,  trial  judge  was  justified 
in  admitting  secondary  evidence  of  its  contents. 

124  Cal.  452-460.    PEOPLE  v.  WESTLAKE. 

Cross-examination  to  test  accuracy  or  credibility  should  be  liberally 
allowed,  p.  459. 

Cited  in  Clarke  v.  Clarke,  133  Cal.  672  sustaining  its  allowance  under 
facts  stated;  People  v.  Howard,  143  Cal.  322,  where  prosecutrix  in 
rape  alleged  to  have  been  committed  in  1901  stated  she  was  sixteen 
in  1902,  defendant  was  entitled  to  ask  on  cross-examination  if  she  had 
not  stated  to  various  persons  named  that  she  was  then  seventeen  years 
old. 

124  Cal.  462-468.     PEOPLE  v.  DE  CARLO. 
Perjury. — ^Information  held  sufficient,  p.  464. 
Cited  in  People  v.  Rodley,  131  Cal.  249,  250,  and  People  v.  Ennis,  187 
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Cal.  266)  sustaining  indictment  therefor;    People  v.  Simpton,  133  GftL 
370,  holding  indictment  defective  as  to  allegation  of  taking  oath. 

124  Cal.  468-475.    HAXSON  v.  SUPERIOR  COURT. 

Justice's  Court  Appeal — Scope  of. — ^Review  on,  discussed,  p.  469. 

Cited  in  De  Jarnatt  v.  Marquez,  132  Cal.  702,  holding  judgment  of 
superior  court  valid  on  appeal  from  justice's  court,  althouj;h  latter 
court  had  no  jurisdiction  of  the  action. 

124  Cal.  492-495.    WINDSOR  ▼.  MINER. 

Specific  Performance. — ^Plaintiff  must  allege  and  prove  all  the  re- 
quisites for  relief  demanded,  p.  494. 

Cited  in  Prince  y.  Lamb,  128  Cal.  129,  holding  complaint  insufficient 
as  to  statement  of  consideration;  Stiles  v.  Cain,  134  Cal.  172,  ruling 
similarly  as  to  statement  of  adequacy  of  consideration;  but  as  to  last 
point  cf.  Fleishman  v.  Woods,  135  Cal.  262,  holding  complaint  sufficient. 

124  Cal.  604-509.  COHEN  v.  ALAMEDA.  S.  C.  See  ALAMEDA  v. 
COHEN,  133  Cal.  5. 

Street  Improvement  Act  (Stats.  1889,  p.  70)  is  constitutional,  p.  506. 

Affirmed  in  Reid  v.  Clay,  134  Cal.  215. 

If  boundaries  of  space  over  which  street  is  to  be  opened  are  clearly 
defined  and  all  land  held  in  private  ownership  within  boundaries  is 
to  be  taken  description  by  metes  and  bounds  is  not  impaired  by  ex- 
ception of  all  lands  held  by  city  nithout  describing  exceptions,  pp. 
607-508. 

Approved  in  Chase  v.  Trout,  146  Cal.  367,  resolution  of  intention  in 
accordance  with  plans  and  specifications  on  file  in  offices  of  clerk  and 
engineer  is  valid  though  plans  and  specification  not  incorporated 
therein. 

124  Cal.  509-512.     NEWHALL  v.  SHERMAN,  CLAY  &  CO.    S.  C.  See 
NEWHALL  ▼.  HATCH,  134  Cal.  269. 

Limitations. — ^Mortgage  is  barred  in  four  years  from  execution,  when 
other  maturity  of  debt  is  not  specified,  p.  511. 
Cited  in  Reavis  v.  Reavis,  103  Fed.  832. 

When  Debt  Secured  by  Mortgage  is  barred,  the  mortgage  is  also- 
barred,  p.  512. 

Approved  in  San  Jose  etc.  Bank  v.  Bank  of  Madera,  144  Cal.  577, 
where  mortgage  is  given  to  secure  debt  resting  merely  in  parol,  which 
is  barred  in  two  years,  lien  of  mortgage  is  also  barred  in  that  time. 
Distinguished  in  Commercial  Sav.  Bank  v.  Hornberger,  140  Cal.  19. 
pledgee  msy  maintain  independent  action  on  notes  secured  by  pledge. 
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-«nd  judgment  in  such  action  is  deemed  continuance  of  original  obliga- 
tion for  preservation  of  lien  of  pledge  under  Civil  Code,  section  2911, 
.AS  against  assignee  of  pledge  by  pledgor,  who  was  not  party  to  action. 

124  Cal.  612-517.    SWEENEY  v.  MEYER. 

Under  Code  Civil  Procedure,  section  1184,  payments  made  for  con- 
tractor before  due  do  not  discharge  liens  in  favor  of  mechanic's  or 
materialmen,  and  no  notice  is  required  to  render  owner  liable  for  liens 
to  extent  of  such  payments,  pp.  513-514. 

Overruled  in  Valley  Lumber  Co.  v.  Struck,  146  Cal.  273,  274,  275, 
premature  payments  not  invalid  as  to  lienholders  who  had  not  given 
notice. 

Mechanics'  Liens. — ^Notice  to  owner  operates  as  a  garnishment,  p.  514. 
Cited  in  French  v.  Powell,  135  Cal.  640,  noted  under  Bianchi  v.  Hughes, 
124  Cal.  24. 

124  Cal.  525-527.    PACIFIC  BANK  v.  MADERA  ETC.  CO.    S.  C,  see 
EPHRAIM  ▼.  PACIFIC  BANK,  129  Cal.  589;  136  Cal.  646. 

Dismissal  of  Action  at  Request  of  Plaintiff  before  issuance  of  sum- 
mons does  not  deprive  court  of  jurisdiction  to  settle  receiver's  account, 
pp.  626,  627. 

Approved  in  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  270.  where  ex- 
penses of  managing  property  by  receiver  exceed  proceeds  of  property 
when  sold,  together  with  its  earnings,  and  court  retains  jurisdiction  of 
subject  matter  and  parties,  it  may,  on  settlement  of  receiver's  final 
account,  render  judgment  for  deficiency  against  one  who  sought  appoint - 
rment  of  receiver. 

124  Cal.  628-532.    ARCHER  y.  FREEMAN. 

Limitations — ^Means  of  Knowledge  is  equivalent  to  knowledge  where 
party  is  put  on  inquiry,  p.  529. 

Cited  in  Smith  v.  Martin,  135  Cal.  254,  noted  under  Moore  v.  Boyd, 
74  Cal.  167. 

124  Cal.  546-550.    LAMI^E  v.  SAN  FRANCISCO. 

Municipal  Coxporation  is  not  liable  for  damages  caused  lot  owner  by 
-flow  of  surface  water  to  his  land  by  reason  of  siding,  p.  547. 

Cited  in  Cloverdale  v.  Smith,  128  Cal.  234,  but  ruling  aliter  as  to 
-water  actually  conducted  onto  the  land  by  a  ditch. 

124  Cal.  551-560.    PEOPLE  v.  LEWIS. 

Eefusal  of  court  at  request  of  defendant  to  advise  jury  to  acquit  is 
Aot  subject  of  exception,  p.  553. 
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Distinguished  in  People  v.  Ward,  145  Cal.  739^  fact  that  counsel  moyed 
orally  at  close  of  people's  case  to  "instruct"  jury  to  acquit  does  not 
justify  denial  of  motion  where  corpus  delicti  not  proven. 

124  Cal.  561-567.    COFFEE  v.  HAYNES,  71  Am.  St.  Rep.  99. 

Civil  Death  does  not  absolve  defendant  from  judgment  or  execution, 
p.  565. 

See  note  to  Estate  of  Donnelly,  73  Am.  St.  Rep.  64. 

124  Cal.  568-576.    BEMMERLY  v.  WOODWARD.    S.  C,  136  Cal.  326. 

124  Cal.  576-582.    BEATTIE  v.  CREWDSON. 

Unrecorded  Deed  is  Valid  as  Between  Parties  and  as  against  subse- 
quent purchasers  with  notice  thereof,  p.  579. 

Approved  in  Adams  v.  Hopkins,  144  Cal.  31,  prior  record  of  later  deed 
of  undivided  interest  of  grantors  will  not  prevail  over  prior  deed  of 
specified  tract  where  there  is  no  finding  that  grantees  of  later  deed 
took  without  notice;  Bell  v.  Pleasant,  145  Cal.  413,  in  action  to  cancel 
deeds,  where  plaintiff  asserts  title  under  prior  unrecorded  deed  and  de- 
fendant claims  under  recorded  deed  from  plaintiff's  grantor  under  which 
grantee  took  no  title  as  such,  burden  is  on  defendant  to  prove  he  is- 
bona  fide  purchaser. 

124  Cal.  583-590.     HUELLMANTELS  v.  HUELLMANTELS. 

Divorce. — Receiver  may  be  appointed  to  enforce  alimony  decree  made 
a  lien  on  husband's  property,  p.  589. 
See  note  to  Cameron  v.  Groveland  etc.  Co.,  72  Am.  St.  Rep.  68. 

124  Cal.  594-597.    PEOPLE  v.  FARLEY. 
Homicide — Self-defense. — Instruction   held    erroneous,   p.   596. 
Cited  in  People  v.  Miller,  125  Cal.  47,  ruling  similarly. 

124  Cal.  597-650.     LOS  ANGELES  v.  POMEROY.     S.  C.  125  Cal.  420; 
132  Cal.  340;   133  Cal.  530. 

Official  Reporter — Fees. — Amendment  of  1885  to  section  274  of  the 
Code  of  Civil  Procedure  is  void,  p.  647. 

Cited  in  Stevens  v.  Truman,  127  Cal.  159,  160,  noted  under  Smith  v. 
Strother,  68  Cal.   194. 

Fees  of  reporter  are  regulated  by  amendment  of  1880  to  C.  C.  P. 
section  274,  p.  647. 

Cited  in  Pratt  v.  Browne,  135  Cal.  652,  holding  special  statute  on 
subject  unconstitutional. 

Subterranean  Stream  flowing  in  defined  course  cannot  be  diverted,  p. 
634. 
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Cited  in  Katz  v.  Walkinsbaw,  141  Cal.  131,  140,  150,  owner  of  artesian 
wells  sunk  in  artesian  belt  of  percolating  water,  waters  of  which  are 
necessary  for  domestic  use  and  irrigation  may  enjoin  diversion  of  waters 
by  another  owner  of  land  situated  in  belt  for  purpose  of  conveying  same 
to  distant  lands  for  sale;  Copper  King  v.  Wabash  Min.  Co.,  114  Fed. 
993,  denying  right  of  mining  company  to  divert  waters  of  creek  be- 
longing to  another,  by  shaft  sunk  during  development  work. 

Percolation  is  not  Inconsistent  with  idea  of  a  stream  when  caused 
by  waters  of  subterranean  stream  passing  through  voids  of  permeable 
material,  p.  621. 

Approved  in  McClintock  v.  Hudson,  141  Cal.  279,  280,  owner  of  land 
adjoining  stream,  who  by  excavations  in  his  land  takes  percolating  wa- 
ter therefrom,  and  to  that  extent  diminislies  stream,  has  no  greater 
rights  to  water  thus  taken  from  stream  than  he  would  have  if  water 
were  taken  directly  from  stream. 

124  Cal.  653-662.    ESTATE  OF  JAMES. 

Witness  cannot  be  Impeached  by  evidence  of  specific  wrongful  acts. 
p.  656. 

Cited  in  People  v.  Crandall.  126  Cal.  135.  noted  under  People  v. 
Hamblin,  68  Cal.  101;  Estate  of  Kasson,  127  Cal.  506,  holding  objection 
improperly  overruled;  Rulofson  v.  Billings.  140  Cal.  459,  in  action 
against  estate  of  decedent  to  enforce  performance  of  contract  made  by 
decedent  in  lifetime,  to  adopt  boy  and  make  him  his  heir,  declarations 
of  decedent  made  outside  presence  of  plaintiff  that  he  was  only  the 
guardian  of  plaintiff  are  inadmissible  for  defendant. 

Will  Content. — Evidence  of  declarations  by  testator  as  to  physical  con- 
dition 18  inadmissible,  p.  659. 

Cited  in  Estate  of  Arnold.  147  Cal.  594.  apply incr  rule  where  undue 
influence  alleged:  Estate  of  Gregory,  133  Cal.  135-138.  as  to  declarations 

affecting  issues  of  forsfery  and   undue  influenc*^:   People  v.  Landia.  139  ! 

Oal.  431,  noted  under  People  v.  Carlton,  57  Cal.  83.  I 

Admission  of  Improper  Evidence,  under  objection,  which  tends  in  any 
way  to  affect  final  conclusion  of  court,  is  ground  for  reversal,  p.  656.  I 

Approved  in  Rulofson  v.  Billings.  140  Cal.  460,  following  rule:  Hellig 
V.  Schindler.  145  Cal.  314.  in  action  for  damages  for  personal  injuries,  j 

admission  of  evidence  of  sharpening  of  knives  whose  dullness  caused  ac-  I 

ddent,  after  its  occurrence,  is  reversible  error. 

124  Cal.  663  666.    GUSHING  v.  PIRES. 

Surface  Water. — Land  Owner  cannot  divert  to  another's  land  storm  l 

or  surface  water  that  would  naturally  flow  on  his  own.  p.  665. 

Cited  in  Cloverdale  v.  Smith,  128  Cal.  233,  noted  under  Conniff  v.  San  j 
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Francisco,  67  Cal.  45;  Sanguinetti  v.  Pock,  136  Cal.  469,  noted  under 
Ogburn  v.  Connor,  46  Cal.  346;  Wood  v.  Moulton,  140  Cal.  319,  owner 
of  higher  land  cannot,  by  accumulating  water  in  ditches  on  own  land 
precipitate  same  on  neighbor's  lands  in  grearer  qualities. 

Pleading. — Insufficiency  of,  not  going  to  cause  of  action,  is  cured  by 
judgment,  p.  665. 

Cited  in  Whitehurst  v.  Stuart,  129  CaL  196,  as  to  complaint  on  stock- 
holder's liability:  Estate  of  Behrens,  130  Cal.  418,  petition  in  will  con- 
test; Elizalde  v.  Elizalde,  137  Cal.  637,  as  to  allegation  of  issuance  of 
letters  of  guardianship;  dissenting  opinion  in  Buckman  v.  EEatch,  139 
Cal.  60,  as  to  complaint  on  street  assessment. 

124  Cal.  666-670.    WILLIAMS  v.  COOPER. 

Mortgage  Foredosare. — ^Adverse  paramount  title  cannot  be  litigated 
in,  p.  669. 

Cited  in  Peachy  v.  Witter,  131  Cal.  320,  holding  right  to  interrene 
properly  denied. 

124  Cal.  670-677.    ESTATE  OF  SCOTT. 

Probate  AppeaL — Time  runs  from  entry  of  order,  p.  675. 

Cited  in  Estate  of  Devincenzi,  131  Cal.  453,  holding  appeal  prema- 
ture if  taken  before  such  entry;  dissenting  opinion  in  Estate  of  Hughs- 
ton,  133  Cal.  324,  discussing  effect  of  amendment  of  1901  to  Code  of 
Civil  Procedure,  section  963;  Estate  of  Fay,  145  Cal.  87,  appeal  from 
order  refusing  probate  of  holographic  will  is  properly  taken  within 
sixty  days  from  entry  of  order. 

Error  in  Settling  Statement  on  Motion  for  New  Trial  cannot  be  re- 
viewed on  motiod  to  dismiss  appeal,  p.  673. 

Approved  in  Wolf  v.  Board  of  Supervisors,  143  Cal.  335,  on  motion  to 
•dismiss  appeal  from  appealable  order  set  forth  in  record,  transcript  will 
not  be  examined  to  discover  whether  it  fails  to  show  papers  used  on 
hearing  in  lower  court  upon  which  court  acted  in  making  order  ap- 
pealed from. 

Where  Notice  of  Appeal  is  Directed  to  One  Party  Alone,  its  service 
upon  another  does  not  bring  such  other  before  the  court,  p.  674. 

Approved  in  Estate  of  Pendergast,  143  Cal.  138,  where  upon  appeal 
by  state  notice  of  appeal  was  addressed  only  to  heirs  who  had  peti- 
tioned for  decree  of  distribution,  appeal  will  be  dismissed  as  to  other 
heirs  to  whom  notice  not  addressed. 

Jurisdiction  cannot  be  Conferred  by  stipulation,  p.  676. 

Approved  in  Estate  of  More,  143  Cal.  496,  500,  supreme  court  hAS  no 
jurisdiction  of  premature  appeal  from  decree  of  distribution,  notice  of 
which  was  served  before  final  entry  of  decree  of  record  in  minutes. 
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124  Gal.  688-693.    ESTAT£  OF  NEWMAN. 

Widow's  Rights  in  Husband's  Estate  are  not  forfeited  by  bigamoua 
marriage  to  another,  p.  692. 

Distinguished  in  Estate  of  Harrington,  147  Gal.  130,  wherein  former 
litigation  law3  of  another  state  where  second  marriage  contracted  which 
made  second  marriage  void  from  beginning,  were  not  proved,  proof  of 
such  laws  on  final  decree  of  distribution  does  not  overcome  estoppel  of 
former  judgment  against  widowhood;  Estate  of  Harrington,  140  Gal. 
295,  refusing  family  allowance  to  wife  out  of  estate  of  first  husband 
where  second  marriage  had  not  been  annulled;  Estate  of  Harrington, 
140  Cal.  248.  where  wife  had  not  heard  of  husband  for  five  years,  and  be- 
lieving him  to  be  dead  married  again,  she  cannot,  if  second  marriage  is 
not  annulled,  claim  probate  homestead  in  estate  of  former  husband  as 
his  widow. 

Residence  of  Widow  in  this  State  will  be  sustained  in  favor  of  grant 
of  letters  of  administration  to  her  if  court  finds  fact  of  such  residence, 
p.  693. 

Approved  in  Harding  v.  Harding,  140  Gal.  691,  in  action  for  divorce 
brought  by  husband,  where  desertion  by  wife  is  alleged  to  have  oc- 
curred in  another  state,  findings  made  upon  confiicting  evidence  as  to 
fact  of  desertion  and  as  to  bona  fides  of  residence  of  husband  in  this 
state,  will  not  be  disturbed  on  appeal. 

124  Cal.  604  704.    PEOPLE  ▼.  LODI  HIGH  SCHOOL  DISTRICT. 

High  School  Tax. — Trustees  have  power  and  disoretion  to  determine 
amount  to  be  raised,  p.  607. 

Cited  in  Board  of  Education  v.  Board  of  Trustees,  129  Gal.  601,  602, 
construing  Political  Code,  section  1670. 

Political  Code,  section  1670,  as  Amended  in  1895,  providing  for  or- 
ganization of  high  schools,  is  not  delegation  of  legislative  power  of 
taxation  to  county  superintendent,  nor  is  it  special  legislation,  p.  700. 

Approved  in  Sanchez  v.  Fordyce.  141  Gal.  430,  upholding  County  Gov- 
ernment Act  of  1901,  providing  that  "in  townships  having  population 
of  less  than  six  thousand  there  shall  be  but  one  justice  of  the  peace  and 
one  constable";  Brown  v.  Visalia,  141  Gal.  381,  city  of  fifth  class  or- 
ganized under  municipal  corporation  act  of  1883  is  not  limited  in 
4imount  of  levy  of  tax  for  high  school  purposes. 
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126  Cal.  9-14.    PEISER  v.  GRIFFIN.    S.  C.  See  PEISER  ▼.  BRADBURY, 
138  Cal.  572. 

Amendment  of  Complaint. — Statute  of  Limitations  is  to  be  computed 
from  filing  of,  as  to  new  cause  of  action  introduced,  p.  13. 
Cited  in  TuUy  v.  Tully,  137  Cal.  68,  holding  action  barred. 

125  Cal.  16-20.    PEOPLE  v.  HILL. 

Statutes.— <jeneTal  Law  does  not  by  implication  repeal  special  charter 
law,  p.  19. 

Cited  in  Carter  ▼.  Superior  Court,  138  Cal.  162,  discussing  Santa 
Kosa  charter  as  to  elections. 

Precinct  Vote  will  be  Rejected  for  premature  closing  of  polls,  pp.. 
19,  20. 

Distinguished  in  Kenworthy  v.  Mast,  141  Cal.  273,  precinct  vote  not 
invalidated  entirely  merely  because  of  delay  in  opening  polls,  where  offi- 
cers acted  entirely  without  fraudulent  intent,  and  only  one  voter  failed', 
to  vote  by  reason  of  delay,  whose  vote  could  not  have  changed  result. 

125  Cal.  24-32.    6RIMBLEY  v.  HARROLD.    73  Am.  St.  Rep.  19. 

Cross-Examination. — ^Extent  of  is  within  discretion  of  trial  judge^ 
p.  32. 

Cited  in  Zane  v.  De  Onativia,  139  Cal.  329,  331,  sustaining  evidence- 
introduced. 

Benefit  Society. — Contract  of  Member  disposing  of  interest  with  bene- 
ficiary and  agreeing  not  to  change  beneficiary  is  valid,  p.  29. 

Distinguished  in  Cade  v.  Head  Camp,  27  Wash.  222,  fact  that  husband' 
gave  wife  benefit  certificate  in  which  she  was  named  as  beneficiary,  with 
intent  that  it  should  be  hers  absolutely,  paying  dues  thereon  with  com- 
munity  funds,  does  not  devest  him  of  right  to  change  beneficiary. 
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125  Cal.  32-41.    SONOMA  CO.  v.  STOFEN. 
Comparatiye  Experiments  are  Admissible  when,  p.  38. 

Approved  in  Starr  v.  People,  28  Colo.  186,  where  witnesses  testified 
to  hearing  conversations  wherein  defendants  offered  to  bribe  councilman, 
testimony  of  experiments  made  by  witnesses  for  defendant  to  show 
conversation  could  not  be  heard  are  admissible. 

126  Cal.  44-47.    PEOPLE  v.  MILLER. 

Challenge  for  Bias  should  be  Sustained  where  juror  states  that  from 
newspaper  reports  and  private  statements  he  had  formed  impression 
subject  to  be  changed  by  introduction  of  evidence  to  disprove  it,  p.  46. 

Approved  in  People  v.  Lowell,  145  Cal.  298,  following  rule;  Quill  v. 
Southern  Pac.  Co.,  140  Cal.  271,  in  action  by  father  for  damages  for 
negligence  causing  death  of  child,  it  is  error  to  overrule  challenge  for 
actual  bias  shown  generally  against  suits  for  damages  for  negligence. 

125  Cal.  48-51.    DAVIS  v.  HURGREN. 

Dismissal  of  Motion  for  new  trial  is  in  effect  its  denial,  p.  50. 

Cited  in  Winchester  v.  Black,  134  Cal.  127,  applying  rule  to  order 
dismissing  demurrer;  Credits  Com.  Co.  v.  Superior  Court,  140  Cal.  83 
dismissal  of  motion  to  vacate  order  is  equivalent  of  denial  of  motion 
for  purposes  of  appeal. 

Costs  are  Allowed  as  of  Course  to  defendant  on  failure  of  plaintiff 
to  recover  though  recovery  on  counterclaim  is  less  than  three  hundred 
dollars,  p.  49. 

Cited  in  Sullivan  v.  California  Realty  Co.,  142  Cal.  208,  where  plaintiff 
sues  to  cancel  contract,  equity  may  award  judgment  for  defendant 
under  cross -complaint  for  amount  of  first  installment  due  and  unpaid, 
though  amount  thereof  is  less  than  three  hundred  dollars;  Spencer 
y.  Mungus,  28  Mont.  359,  costs  properly  allowed  defendant  on' recovering 
thirty- five  dollars  under  a  counterclaim. 

125  Cal.  51-53.    WHEELER  v.  KARNES. 

New  Trial. — Statement  will  not  be  considered  when  filed  too  late  and 
objection  is  made,  p.  51. 

Cited  in  Freese  v.  Freese,  134  Cal.  49,  holding  extension  by  court  void 
when  for  more  than  thirty  days;  Kaltschmidt  v.  Weber,  136  Cal.  677, 
on  point  that  action  of  court  on  settlement  should  be  incorporated  in 
bill  as  showing  excuse  for  delay;  distinguished  in  Barclay  y.  Blacking- 
ton,  127  Cal.  196,  when  no  objection  to  settlement  was  made. 

125  Cal.  65-72.    McKAY  v.  McKAY. 

Divorce. — ^Decree  cannot  be  amended  as  to  maintenance  of  childrm^ 
when  originally  silent  thereon,  p.  67. 
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Cited  in  Shattuck  v.  Shattuck,  135  Gal.  193,  holding  similar  amend- 
ment inoperative. 

Action  does  not  lie  in  favor  of  stranger  against  father  for  support 
of  child  where  its  custody  has  been  awarded  to  .mother  in  divorce,  p. 
71. 

Approved  in  Selfridge  v.  Paxton,  holding  where  divorce  decree  awarded 
child  to  mother,  who  by  contract  with  father  agreed  to  support  child 
in  consideration  of  certain  payments,  father  is  not  liable  to  surgeon  for 
services  rendered  child. 

125  Gal.  74-77.    JOHNSON  v.  R£ED. 

Judgment  cannot  be  Vacated  by  independent  suit,  on  grounds  available, 
in  original  suit,  p.  77. 

Gited  in  Hollenback  v.  McGoy,  127  Gal.  23,  denying  right  to  enjoin 
enforcement  of  judgment  in  another  action,  under  facts  stated. 

125  Gal.  85-90.    YNDAfiT  y.  D£N. 

Appeal — ^Restitution  on  Reversal. — ^Rule  does  not  apply  to  foreclosure 
decree  that  is  merely  modified  on  appeal  as  to  amoimt  recoverable,  p. 
89. 

Gited  in  Bamhart  v.  Edwards,  128  Gal.  677,  refusing  to  set  aside  sale 
under  such  decree. 
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Probate  Homestead. — ^Widow's  right  to  exclusive  possession  cannot  be 
destroyed  by  act  of  adult  child,  p.  93. 

Gited  in  Hodge  v.  Norton,  133  Gal.  101,  but  sustaining  right  of  widow 
to  mortgage  her  interest  therein. 

126  Gal.  101-107.    ALAMEDA  CO.  v.  CROCKER. 

Amendment  to  Complaint. — ^When  trial  proceeded  as  if  formal  amend- 
ment was  made,  it  will  be  so  considered  on  appeal,  p.  104. 

Gited  in  French  v.  McCarthy,  125  Gal.  512,  directing  trial  court  to 
amend  record,  without  reversal  of  judgment;  Estate  of  Nelson,  128  GaL 
245,  applying  rule  to  clerical  error  in  notice  of  appeal;  Santa  Rosa  v. 
Fountain  Water  Co.,  138  Gal.  581.  as  instance  where  condemnation  pro- 
ceeding was  styled  an  "action." 

Costs. — ^Disallowance  will  be  presumed  proper  on  appeal  on  judgment- 
roll,  p.  106. 

Gited  in  County  of  Madera  v.  Raymond  G.  Co.,  139  Gal.  136,  applying 
rule  to  improper  allowance  of  costs  in  judgment. 
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125  Cal.  107-116.    KYLE  v.  CEAIG. 

Evidence. — Leading  Questions  are  allowable  In  discretion  of  court,  p. 
112. 
Cited  in  Casey  v.  Leggett,  125  Cal.  673,  sustaining  allowance. 

New  Trial — Insufficiency  of  Evidence. — ^Particulars  must  be  specified, 
p.  116. 

Cited  in  McLennan  v.  Wilcox,  126  Cal.  53,  and  Taylor  v.  Bell,  128  Cal. 
308,  holding  specification  insufficient;  Graybill  v.  De Young,  140  CaL  327, 
applying  rule  in  libel  suit.  Distinguished  in  Swift  v.  Occidental  Min. 
etc.  Co.,  141  Cal.  168,  upholding  sufficiency  of  specifications  of  insuffi- 
ciency of  evidence  which  clearly  designates  findings  and  parts  of  findings 
which  it  is  claimed  evidence  does  not  justify. 

125  Cal.  119-129.    BERKA  v.  WOODWARD.    73  Am.  St.  Rep.  31. 

Contract  is  Void  when  founded  upon  act  made  penal  by  statute,  p.  127. 

Cited  in  Moore  v.  Moore,  130  Cal.  113,  when  based  on  fraudulent  home- 
stead entry. 

Public  Officer  cannot  recover  on  implied  contract  against  city  when 
act  is  illegal,  p.  128. 

Cited  in  Kims  v.  Petaluma  etc  Co.,  131  Cal.  660,  appl3ring  rule  to  act 
by  president  of  corporation  in  breach  of  fiduciary  relation;  note  to  78 
Am.  St.  Rep.  668. 

125  Cal.  129-139.    PEOPLE  ▼.  CRANDALL. 

Witness  cannot  be  Impeached  by  evidence  as  to  specific  wrongful  acts, 
p.  136. 

Cited  in  Estate  of  Kasson,  127  Cal.  606,  noted  imder  Estate  of  James, 

124  Cal.  653;  People  v.  Clarke,  130  Cal.  647,  but  holding  error  not  re- 
versible; People  V.  Moran,  144  Cal.  63,  where  witness  for  defendant 
had  testified  to  his  good  reputation  for  peace  and  quietness,  it  was  proper 
to  ask  in  cross-examination  if  he  had  not  heard  that  he  had  been 
arrested  for  disturbing  the  peace. 

Evidence. — ^Photographs  are  admissible  as  diagrams,  p.  133. 
Cited  in  People  v.  Mooney,  132  Cal.  17,  as  to  photographs  of  nand- 
writing. 

125  Cal.  141-145.     DOOLIN  v.  OMNIBUS  CABLE  CO. 

Verdict  Given  Under  Influence  of  Passion  or  Prejudice  Is  verdict 
founded  on  insufficient  evidence  to  justify  excessive  damages,  p.  144. 

Approved  in  Graybill  v.  De  Young,  140  Cal.  327,  upholding  verdict 
for  one  thousand  dollars  in  libel  where  statement  on  motion  for  new 
trial  fails  to  specify  particulars  in  which  evidence  is  insuffieienx. 
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126  Cal.  146-151.    KENNEY  v.  PARKS.    S.  C,  137  Cal.  627. 

Deed. — ^Delivery  to  third  person  is  inoperative  when  right  to  recall 
is  reserved,  p.  150. 

Cited  in  Oanale  v.  Copello,  137  Cal.  24,  noted  under  Bury  v.  Young, 
98  Cal.  446;  Keyes  v.  Meyers,  147  Cal.  704,  705,  706,  where  deed  in 
favor  of  grantor's  creditor  delivered  in  escrow  under  instructions  that  it 
was  not  to  be  delivered  to  either  during  life  without  consent  of  other 
and  after  grantor's  death  to  be  delivered  to  grantee,  and  thereafter  it 
was  agreed  that  creditor  should  pay  grantor's  living  and  funeral  ex- 
penses, provided  that  upon  payment  of  claims  of  creditors  grantor  might 
repossess  deed,  and  it  was  delivered  to  grantee  on  grantor's  death,  no 
title  passed. 

126  CaL  154-159.    SCHEESER  v.  GOODWIN. 

Appeal. — ^Instructions  to  Jury  are  not  reviewable  where  Its  Terdiet 
was  merely  advisory,  p.  159. 

Cited  in  Fisher  v.  Zunwalt,  128  Cal.  600,  an  equity  case;  California 
Electric  Light  Co.  v.  Cal.  Safe  Deposit  Co.  145  Cal.  133,  where  in  action 
by  corporation  to  recover  secret  commission  received  by  manager  from 
sale  of  its  property,  court  made  its  own  findings,  admission  of  evi- 
dence for  limited  purpose  is  not  ground  for  reversal  of  verdict. 

125  Cal.  169-167.    SAUNDERS  y.  LA  PURISIMA  ETC.  MINING  CO. 

School  Lands. — ^Patent  to  state  is  conclusive  as  to  nonmineral  character 
of  the  lands,  p.  162. 

Cited  in  Olive  etc.  Co.  v.  Olmstead,  103  Fed.  576,  discussing  rights 
of  entryman  as  against  subsequent  mineral  discovery;  Paterson  v.  Og- 
den,  141  Cal.  45,  follosring  rule. 

126  Cal.  183-188.    LILIENTHAL  ▼.  BALLOU. 

To  Render  Pledge  of  Merchandise  Effective  as  against  attachment, 
change  of  possession  must  be  continuous  and  open,  p.  187. 

Approved  in  dissenting  opinion  in  Himt  v.  Hammel,  142  Cal.  462, 
majority  upholding  sufficiency  of  evidence  of  change  of  possession  and 
actual  delivery  of  stock  of  merchandise  by  husband  to  wife. 

126  Cal.  188-194.    SAN  FRANCISCO  v.  6R0DERICK. 

Counties. — Classification  is  for  purpose  of  regulating  official  compensa- 
tion, p.  193. 

Cited  in  Pratt  v.  Browne,  135  Oed.  660,  holding  official  reporter  not  an 
officer  under  such  classification. 
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125  Cal.  204-209.    PORTER  ▼.  ELIZALDE. 

Attorneys. — ^Acceptance  of  Services  of  assistant  employed  by  attorney 
raises  no  obligation  to  pay  therefor,  p.  207. 

Cited  in  dissenting  opinion  in  Miller  v.  Ballerino,  135  Gal.  571,  572, 
main  opinion  allowing  recovery. 

125  Cal.  220-221.    BANS  v.  PEERMAN. 

Claim  and  Delivery. — Complaint  must  allege  ownership  and  right  to 
possession  at  time  of  commencement  of  action,  p.  221. 

Cited  in  Vanalstine  v.  Whelan,  135  Cal.  233,  holding  complaint  de- 
fective. 

Pleading. — Findings  do  not  cure  omission  of  essential  allegations,  p. 
221. 

Cited  in  Buckman  v.  Hatch,  139  Cal.  55,  holding  defect  not  cured  by 
failure  to  demur. 

125  Cal.  222223.    MESENBUR6  v.  DUNN. 

Fraud. — Action  for  cancellation  of  contract  is  equitable,  p.  223. 

Cited  in  Westerfeld  v.  New  York  etc.  Co.,  129  Cal.  84,  on  point  that 
cancellation  of  release  cannot  be  determined  by  jury. 

125  Cal.  240-241.    PATCH  v.  MILLER. 

Remedy  by  Motion  to  Vacate  Judgment  unsupported  by  findings  is 
cumulative  of  remedy  by  appeal,  p.  241. 

Approved  in  Swift  v.  Occidental  Mining  etc.  Co.,  141  Cal.  165,  on  ap- 
peal from  order  denying  new  trial,  appellate  court  cannot  review  suffi- 
ciency of  pleadings  or  findings  to  support  judgment  or  consider  errors 
in  conclusions  of  law  or  in  judgment. 

125  Cal.  242-249.    ESTATE  OF  WALKER.    73  Am.  St.  Rep.  40. 

Sureties  of  Administrator  are  liable  for  only  such  part  of  his  personal 
debt  to  the  estate  as  he  is  able  to  pay,  p.  245. 

Cited  in  Sanchez  v.  Forster,  133  Cal.  615,  holding  them  not  guarantor* 
of  such  debt.  Distinguished  in  Estate  of  Thomas,  140  Cal.  399,  in  settle- 
ment of  administrator's  final  accounts,  where  it  appeared  he  had  received 
funds  of  his  own  sufficient  to  pay  his  note  to  decedent,  he  is  chargeable 
with  full  amount  thereof  though  it  was  appraised  at  less  than  face 
value. 

125  Cal.  249-251.  SANTA  CRUZ  BANK  v.  TAYLOR. 

Disqualification  of  Judge  cannot  be  obviated  by  his  calling  in  another 
judge  to  try  the  proceeding,  p.  251. 


6001  Notes  on  California  Reports.  125  Cal.  261-285- 

Clted  in  Oakland  y.  Hart,  120  CaL  105  (concurring  opinion),  but 
holding  objection  waived. 

125  Cal.  261-263.    WOOD  v.  JORDAN. 

Street  Assessments. — ^Judgment  is  not  void  because  based  on  fllegal 
assessment,  p.  262. 

Cited  in  Crane  v.  Cummings,  137  Cal.  202,  where  cause  of  action  was 
barred;  Distinguished  in  Page  y.  W.  W.  Chase  Co.  145  Cal.  582,  purchaser 
who  took  title  from  defendant  pending  action  to  foreclose  street  assess- 
ment lien  is  not  bound  by  judgment  where  he  had  no  actual  notice  of 
suit  and  no  lis  pendens  filed. 

126  Cal.  263-264.    WOOD  ▼.  JORDAN. 

Dismissal. — ^Action  to  Quiet  Title  may  be  dismissed  by  plaintiff,  though 
answer  seeks  to  quiet  defendant's  title  as  against  plaintiff,  p.  264. 
Overruled  in  Islais  etc.  Co.  v.  Allen,  132  Cal.  435,  436. 

125  Cal.  270  272.    THOMPSON  ▼.  LOS  ANGELES. 

Appeal  from  New  Trial  Order  cannot  review  errors  apparent  on  judg- 
ment-roll, p.  271. 

ated  in  Bartlett  v.  Mackey,  130  Cal.  181;  Kaiser  v.  Dalto,  140  Cal. 
169,  on  appeal  from  order  granting  new  trial  in  absence  oi  appeal  from 
judgment,  sufficiency  of  complaint  and  findings  to  support  judgment  can- 
not be  reviewed;  Bell  v.  Southern  Pac.  R.  R.,  144  Cal.  562,  alleged  error 
in  permitting  cross -complaint  to  be  filed  cannot  be  reviewed  on  appeal 
from  such  order  where  there  is  no  bill  of  exceptions  in  record  reserving 
and  presenting  that  point. 

125  Cal.  276-280.    CLARK  v.  ALLEN. 

Broker — Compensation.— Right  to  discussed,  p.  278. 
Cited  in  McGeary  v.  Satchwell,  129  Cal.  390,  as  not  involving  validity 
of  oral  contract  of  employment. 

126  Cal.  280-285.    WILSON  v.  NUGENT. 

Mechanic's  Lien  is  invalid  where  claim  does  not  correctly  state  the 
contract,  p.  283. 

Cited  in  Bovard  v.  Dickenson,  131  Cal.  162,  as  to  variance  between 
express  and  implied  contract;  Boscow  v.  Patton,  136  Cal.  91,  but  held  in- 
applicable to  error  in  date. 

Same. — Lien  is  not  assertable  by  one  hauling  materials  to  the  building,, 
p.  284. 

Cited  in  French  v.  Powell,  135  Cal.  644,  but  held  inapplicable  under 
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Statutes  of  1897,  page  201;  Jones  v.  Kruse,  138  Cal.  618,  but  holding 
claim  when  made  part  of  oosts  of  materials. 

Mechanic's  Lien  is  Inoperative  where  materials  furnished  by  lien  daim- 
aut  wore  not  furnished  to  be  used  and  were  used  in  oonstruotion  of 
building,  p.  284. 

Approved  in  Bennett  v.  Beadle,  142  Cal.  242,  applying  rule  in  denying 
liability  of  vessel  for  lien  for  materials. 

125  Cal.  291-290.    BROWN  v.  McKAY. 

Adverse  Possession  by  cotenant  is  not  established  when  no  hoetfle 
intent  is  shown,  p.  295. 
Cited  in  Tully  v.  Tully,  137  Cal.  66,  as  to  adverfle  possession  by 

^antor  against  grantee. 

125  Cal.  296-302.    COOPER  v.  GORDON. 

Dismissal — Appearance. — ^Uniiled  stipulation  for  judgment  may  const!- 
tute,  so  as  to  waive  issuance  and  return  of  summons,  p.  300. 

Cited  in  Siskiyou  County  Bank  v.  Hoyt,  132  Cal.  83,  but  held  in- 
applicable in  case  of  verbal  stipulation  with  verbal  requests  for  delay 
in  service;  Sharpstein  v.  Eells,  132  Cal.  508,  609,  holding  defendant  en- 
titled to  dismi&sal  in  case  of  service  after  three  years,  although  default 
is  made;  and  cf.  Grant  v.  Mc Arthur,  137  Cal.  272,  although  appearance 
was  made  after  three  years ;  Adams  v.  Hopkins,  144  Cal.  30,  by  voluntary 
demurrers  and  answers  defendants  waived  right  to  take  advantage  of 
defect  in  issuance,  service  and  return  of  summons;  Pacific  Paving  Co. 
T.  Vizelich,  142  Cal.  9,  dismissal  of  action  for  failure  to  return  sum- 
mons is  erroneous  when  defendant  was  promptly  served  and  at- 
torney stipulated  for  him  that  case  should  abide  result  of  another 
action;  Roth  v.  Superior  Court,  147  Cal.  605,  stipulation  signed  by  at- 
torneys for  both  parties  extending  time  to  plead  though  not  filed  is  an 
appearance  of  defendant,  and  where  time  to  plead  thereafter  extended 
verbally  for  three  years  at  defendant's  request,  and  summons  not  re- 
turned, action  cannot  be  dismissed. 

125  Cal.  309-315.    STAACKE  y.  BELL. 

Default. — Relief  cannot  be  granted  beyond  prayer  of  complaint,  p. 
312. 

Distinguished  in  Winchester  v.  Howard,  136  Cal.  448,  granting  account- 
ing in  case  of  appearance,  though  not  specifically  demanded;  Garretson 
Inv.  Co.  V.  Amdt,  144  Cal.  67,  where  there  is  no  basis  in  allegations  or 
prayer  of  complaint  for  adjudication  against  right  of  defendant  to 
receive  rents,  and  defendants  default,  order  directing  receiver  to  apply 
rents  to  payment  of  mortgage  debt  is  erroneous. 

In  Determining  Character  of  Action  for  Determining  Venue,  court 
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considers  not  only  prayers  in  pleadings  but  also   terms  of  decree,  p. 
314. 

Disapproved  in  Miller  &  Lux  v.  Kern  Go.  Land  Co.,  140  Cal.  136,  action 
for  damages  for  injuries  to  canal  may  be  commenced  in  county  of  de- 
fendant corporation's  principal  place  of  business,  though  answer  makes 
it  appear  that  action  will  involve  title  to  or  possession  of  realty. 

J25  Cal.  320-325.    BANK  OF  WOODLAND  y.  OBERHAUS. 

Homestead. — ^Mortgage  is  valid  when  executed  and  recorded  before 
-declaration  is  filed,  p.  325. 

Explained  and  distinguished  in  Kleinsorge  v.  Kleinsorge,  133  CaL 
414,  discussing  priority  of  unrecorded  mortgage. 

125  Cal.  325-335.    PEOPLE  v.  WINTERS. 

Appeal. — Error  in  admission  of  evidence,  when  abstract,  is  not  pre- 
judicial error,  p.  328. 

Cited  in  People  v.  Flannelly,  128  Cal.  93,  and  applied  to  instruction 
on  reasonable  doubt. 

Criminal  Law — Conspiracy. — Evidence  of  declarations  as  to  past  acts 
is  inadmissible,  p.  330. 

Cited  in  People  v.  Rodley,  131  Cal.  254,  but  holding  evidence  properly 
admitted. 

Criminal  Law. — ^Instruction  as  to  defendant's  credibility  is  properly 
refused,  p.  329. 

Cited  in  People  v.  Ross,  134  Cal.  258,  as  to  like  instruction. 

125  Cal.  337-342.    COUNTY  OF  MENDOCINO  ▼.  JOHNSON. 

Payment. — ^Burden  of  Proof  is  on  pe)>    ^  asserting,  p.  339. 

Cited  in  Dirks  v.  Cal.  etc.  Co.,  136  Cal.  87,  discussing  burden  of  proof 
imder  negative  averments. 

125  Cal.  353-357.    HOLLAND  ▼.  McDADE. 

Appeal. — Stay  will  be  effected  by  bond  on  appeal  from  new  trial  order 
in  amount  demandable  on  appeal  from  judgment,  p.  355. 

Cited  in  Baldwin  v.  Superior  Court,  125  Cal.  586,  awarding  supersedeas 
accordingly;  Starr  ▼.  Kreuzberger,  131  Cal.  43,  44,  discussing  liability 
of  sureties  on  stay  bond  on  dismissed  appeal  from  judgment,  where 
such  bond  was  filed  in  new  trial  appeal. 

Appeal — Demurrer  for  Uncertainty. — Error  in  overruling  is  not  re- 
Tersible  error  where  defendant  was  not  prejudiced,  p.  356. 

Cited  in  Schwind  v.  Hall,  129  Cal.  43,  and  Kerr  v.  O'Keefe,  138  Cal.  421, 
mo  holding. 
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Appeal  from  New  Trial  Order  is  direct  attack  on  judgment,  p.  356r 
Cited  in  I^mbert  v.  Marcuse,  137  Cal.  45,  but  holding  sufficiency  of 
complaint  not  debatable  on  such  appeal. 

125  Cal.  357-364.    SELNA  y.  SELNA.    73  Am.  St.  Rep.  47. 

Waiver  of  Vendor's  Lien. — ^Intention  of  vendor  to  waive  must  be 
shown,  p.  362. 

Cited  in  Kent  v.  San  Francisco  Sav.  Union,  130  Cal.  407,  holding  no 
wai\\.r  established. 

125  Cal.  364-369.    BURK  v.  ARCATA  ETC.  R.  R.  73  Am.  St.  Rep.  52. 

Death  by  Negligence. — ^Administrator  may  sue,  under  statute,  p. 
368. 

Cited  in  Webster  v.  Norwegian  Min.  Co.,  137  Cal.  399,  400,  but  holding 
his  action  not  maintainable  where  there  are  no  heirs. 

Same. — Collateral  Heirs  cannot  sue  without  proof  of  pecuniary  loss, 
p.  365. 

Cited  in  Hillebrand  v.  Standard  Biscuit  Co.,  139  Cal.  237,  but  held 
inapplicable  to  suit  by  parents;  In  re  Cal.  etc.  Co.,  110  Fed.  677,  679,  as 
to  suit  by  administrator,  where  only  such  collateral  adult  heirs  existed. 

125  Cal.  388-396.    IN  RE  CLARKE. 

Appearance. — Character  of  is  determined  by  nature  of  relief  sought, 
p.  392. 

Cited  in  Security  etc.  Co.  v.  Boston  etc.  Co.,  126  Cal.  423,  holding 
appearance  general  and  objection  to  jurisdiction  waived;  In  re  Yoell, 
131  Cal.  581,  holding  objection  to  notice  to  creditors  in  insolvency  waived 
by  appearance. 

125  Cal.  396-399.    ESTATE  OF  PACKER.    73  Am.  St.  Rep.  58. 

Probate  Sales. — Statute  authorizing  cannot  b-e  amended  pending  ad- 
ministration, so  as  to  affect  rights  of  heirs,  p.  397. 

Cited  in  Estate  of  Porter,  129  Cal.  88,  79  Am.  St.  Rep.  80,  holding  rights 
of  heirs  controlled  by  statute  in  force  at  time  of  ancestor's  death; 
Murphy  v.  Farmers'  etc.  Bank,  131  Cal.  118,  119,  but  holding  rights  of 
heirs  not  affected  by  subsequent  statute  permitting  mortgage  (Code 
Civ.  Proc,  sees.  1677,  1578);  Estate  of  Freud,  131  Cal.  670,  holding 
amendment  of  1893  to  section  1536  of  the  Code  of  Civil  Procedure  not 
retroactive;  Martinovich  v.  Marsicano,  137  Cal.  355,  on  point  that  rights* 
of  heirs  become  vested  at  ancestor's  death;  Estate  of  Roach,  139  Cal. 
19,  on  point  that  sufficiency  of  petition  is  to  be  determined  under  statute 
in  effect  at  deafh;  Estate  of  Xewlove,  142  Cal.  380,  where  deceased  died 
prior  to  amendments  of  1893  to  Code  of  Civil  Procedure,  sections  1536, 
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1637,   1542,   1543,  vested  rights  of  heirs  are  not  affected  or  impaired 
thereby. 

On  Death  of  Ancestor,  Heirs  Become  at  Once  Vested  with  full  property 
in  his  realty,  subject  only  to  burdens  or  liens  then  existing  or  created  by 
existing,  statutes,  p.  399. 

Distinguished  in  Gutter  v.  Dallamore,  144  Cal.  668,  judgment  foreclos- 
ing mortgage  to  heirs  as  against  purchasers  at  probate  sale  is  errone- 
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Corporation's  Renewal  Note  does  not  extend  stockholder's  liability  or 
prevent  limitations  from  running  against  it,  p.  411. 

Approved  in  Jones  v.  Goldtree  Bros.  Go.,  142  Cal.  385,  running  of  limi- 
tations against  stockholders  of  bank  for  collection  made  by  bank  for 
plaintiff  and  immediately  credited  on  his  open  account,  cannot  be  affected 
by  subsequent  transfer  of  credit  to  savings  account. 

125  Gal.  415-417.    IN  RE  STRAUT. 

Partnership  Debts  are  provable  against  estate  of  one  partner  who  filed 
individual  petition  in  insolvency,  p.  417. 

Cited  in  Department  (minority)  opinion  in  In  re  Levin,  139  Cal. 
361. 

125  Cal.  434-444.    LIVERPOOL  ETC.  INS.  CO.  ▼.  SOUTHERN  PAC.  CO. 

Contribntory  Negligence  is  question  of  fact  for  jury,  p.  439. 

Cited  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  affirming  ver- 
dict of  plaintiff;  Harrington  v.  Los  Angeles  Ry.,  140  Cal.  521,  holding  rail- 
road liable  for  death  of  bicyclist  notwithstanding  his  negligence,  where 
motorman  pushed  car  ahead  though  warned  by  bystanders. 

Hypothetical  Instruction  as  to  origin  of  fire  causing  damage  held  not 
argumentative,  p.  440. 

Distinguished  in  Quint  v.  Dimond,  147  Cal.  714,  holding  instruction 
in  action  for  damages  for  biiming  crops  by  sparks  from  harvester,  argu- 
mentative. 

Evidence  of  Prior  Accidents  is  admissible  to  show  negligence,  p.  441. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  305,  306,  evidence 
that  five  years  prior  to  fall  of  derrick  which  killed  deceased  similar 
accident  occurred  with  hand  derrick  on  same  platform  and  that  no 
repairs  had  been  made  on  platform  is  admissible  to  show  insecure  con- 
dition of  structure  and  defendant's  knowledge  of  it. 

125  Gal.  456-459.    LANZ  v.  FRESNO  ETC.  SAV.  BANK. 

Banks.— Volnntary  Liquidation  does  not  affect  its  status  as  to  its 
creditors,  p.  458. 
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Cited  in  Merced  Bank  v.  Ivett,  127  Cal.  135,  holding  right  t^  prefer 
creditor  not  affected  thereby;  Argues  v.  Union  etc.  Bank,  133  Cal.  143,. 
but  denying  right  of  action  by  creditor  pending  liquidation  under 
bank  commissioners'  act;  Bories  v.  Union  Building  etc.  Assn.,  141  Cal. 
76,  lien  of  attachment  on  property  of  building  and  loan  association  is 
not  affected  by  prior  report  of  commissioners  that  association  was 
doing  business  in  unsafe  way,  where  levy  made  before  suit  by  attorney 
general. 

125  Cal.  459-462.    ESTATE  OF  CROOKS. 

Decree  of  Distribution  is  conclusive  only  as  to  rights  of  heirs  or  dev- 
isees, p.  461. 

Cited  in  More  v.  More,  133  Cal.  495,  496,  but  holding  decree  not  con- 
clusive as  to  equities  between  the  parties;  Martinovich  v.  Marsicano,  13r 
Cal.  358,  holding  rights  of  mortgagee  of  heir  not  involved  therein. 

Distribution  of  Estate  of  Decedent  cannot  be  made  to  mortgagee  of 
heir  or  to  assignee  as  security,  p.  461. 

Approved  in  Estate  of  Ryder,  141  Cal.  369,  probate  court  cannot  de- 
termine right  of  grantee  of  heir  apparent  under  deed  made  prior  to* 
death  of  decedent  or  to  distribute  estate  to  such  grantee  against  ob- 
jection of  grantor. 

125  Cal.  463-468.    LOS  ANGELES  v.  KYSOR. 

Dedication  is  result  of  offer  by  owner  and  acceptance  by  public,  p^^ 
466. 

Cited  in  Anaheim  v.  Langenberger,  134  Cal.  610,  holding  offer  revoked 
before  acceptance. 

125   Cal.  472-491.    LONDON  ETC.  BANK  v.  PARROTT.  73  Am.  St.  Rep. 

64. 

Guaranty.— Contract  is  to  be  construed  like  any  other  contract,  p. 
481. 

Cited  in  Sather  etc.  Co.  v.  Briggs  Co.,  138  Cal.  730,  stating  rules  of 
such  construction;  First  Nat.  Bank  v.  Bowers,  141  Cal.  262,  construc- 
tion of  guaranty  to  bank  of  ninety  per  cent  of  face  value  of  all  drafts- 
for  oranges  "with  bills  of  lading  attached"  is  for  jury,  as  it  is  ambig- 
uous. 

Payment  is  not  established  per  se  by  taking  note  for  the  debt,  p.  483. 

Cited  in  Durfee  v.  Scale,  139  Cal.  607,  holding  intention  to  receive  note- 
as  payment  not  shown. 

125  Cal.  491-495.     REED  v.  SMITH. 

Adverse  Possession  by  grantor  against  grantee  cannot  be  establishadi 
without  proof  of  hostile  intent,  p.  495. 
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Cited  in  TuUy  v.  Tully,  137  Cal.  66,  holding  adverse  possession  nat 
established. 

125  Cal.  495-501.    SAN  DIEGO  ▼.  RIVERSIDE. 

Where  claim  for  reimbursement  is  presented  by  original  county  to  new' 
county  for  allowance  and  wholly  rejected,  it  need  not  be  presented 
again  before  suing  thereon,  p.  409. 

Approved  in  Millard  v.  Kern  County,  147  Cal.  683,  in  action  against 
county  by  justice  of  peace  for  services  in  criminal  action,  where  it  ap- 
pears that  claim  Iiad  been  presented  to  supervisors  and  rejected,  it 
need  not  appear  that  it  was  again  presented. 

Lien  for  taxes  justly  levied  attaches  on  first  Monday  in  March  and 
obligation  to  pay  accrues  at  same  time,  p.  500. 

Approved  in  Grant  v.  Cornell,  147  Cal.  507,  and  Couts  v.  Cornell,  147 
Cal.  564,  both  holding  complaint  to  restrain  execution  of  tax  deed  to> 
state  on  account  of  wrongful  description  in  assessment  must  offer  to* 
pay  plaintiff's  just  share  of  taxes. 

125  Cal.  501-508.    SALTZMAN  v.  SUNSET  TEL.  CO. 

Verdict  of  Jury  cannot  be  impeached  by  juror  except  as  provided  by 
statute,  p.  504. 

Cited  in  Siemsen  v.  Oakland  etc.  Ry.,  134  Cal.  497,  applying  rule  to 
affidavits  of  others  based  on  declarations  of  jurors;  Black  v.  Rocky 
Mountain  etc.  Co.,  26  Utah,  458,  only  misconduct  of  jurors  in  reaching 
verdict  by  resort  to  chance  may  be  proved  by  affidavit  of  jurors. 

125  Cal.  508-513.    FRENCH  ▼.  McCARTHY. 

Release  of  Joint  Obligor  under  contract  will  not  release  his  oo-obligors,. 
p.  512. 

Cited  in  Aigeltinger  v.  Whelan,  133  Cal.  113,  holding  sureties  on 
sheriff's  bond  not  released  by  release  of  sureties  on  attachment  bond. 

Mere  Saparation  of  Jury  in  Civil  Case  is  not  ground  for  new  trial  ex- 
cept under  general  head  of  misconduct  affecting  material  rights,  p* 
508. 

Approved  in  Estate  of  McKenna,  143  Cal.  589,  refusing  to  set  aside 
verdict  where  separation  after  submission  of  cause  was  merely  temporary 
and  no  prejudice  shown  to  moving  party. 

Separation  of  Jnror  Under  Such  Circumstances  that  improper  in- 
fluence might  have  been  exerted  upon  him  puts  upon  him  burden  of 
proving  contrary  to  sustain  verdict,  p.  508. 

Approved  in  People  v.  Adams,  143  CaL  212,  applying  rule  in  criminal 
ease  where  jury  separated  after  submission  of  cause. 


125  Cal.  513-560  Notes  on  California  Reports.  5003 

125  Gal.  513-516.    ASHER  v.  TOHBA. 

6uardian.^-Notice  Need  be  Given  only  to  such  relatives  of  minor  liv- 
ing in  county  as  court  deems  proper,  p.  515. 

Approved  in  In  re  Lundberg,  143  Gal.  407,  where  mother  of  child  had 
abandoned  its  custody  to  another,  superior  court  may,  on  notice  to 
<;ustodian,  without  notice  to  mother,  appoint  guardian. 

125  Cal.  517-621.    WRIGHT  v.  EASTLICK. 

Drinking  and  Carousing  of  Jurors  with  both  parties  to  action  is  mis- 
conduct entitling  losing  party  to  new  trial,  pp.  518,  519. 

Approved  in  Finlen  v.  Heinze,  28  Mont.  573,  where  action  was  tried  to 
court  and  employee  of  defendant  wrote  letters  to  judge  about  case 
while  same  was  being  argued,  to  which  he  replied,  and  letters  referred 
to  benefits  to  be  derived  by  judge  in  case  of  decision  favorable  to  em- 
ployer, and  judge  failed  to  deny  authorship  of  reply,  plaintiff  en- 
titled to  new  trial. 

125  Cal.  527-530.    DAY  v.  GUNNING. 

On  Appeal  from  Judgment  Rendered  in  Favor  of  Contestant  iu  elec- 
tion contest,  giving  of  three  hundred  dollar  bond  stays  proceedings,  p. 
529. 

Approved  in  Anderson  v.  Browning.  140  Cal.  223,  holder  of  election 
certificate  who  has  qualified  and  continues  to  exercise  function  of  office 
pending  appeal  from  judgment  against  him  on  election  contest,  is  en- 
titled to  salary  pending  appeal. 

125  Cal.  '540-543.    CLARKE  v.  MOHR. 

Appeal. — Undertaking  is  ineffective  where  executed  before  making  of 
order  to  be  appealed  from,  p.  642. 

Cited  in  Stackpole  v.  Hermann,  126  Cal.  466,  dismissing  appeal  accord- 
ingly; Jarman  v.  Rea,  129  Cal.  159,  discussing  right  to  file  new  under- 
taking where  original  was  "insufficient." 

Notice  of  Appeal  need  not  be  served  on  defendants  not  served  with 
summons,  and  not  appearing,  p.  543. 

Cited  in  Peck  v.  Agnew,  126  Cal.  610,  refusing  to  dismiss  appeal;  Dis- 
tinguished in  Johnson  v.  Phenix  Ins.  Co.  146  Cal.  576,  in  action  by  owner 
on  fire  policy  payable  to  mortgagee,  who  was  made  co-defendant,  where 
judgment  rendered  for  plaintiflf  for  full  amount,  out  of  which  amount  due 
mortgagee  was  to  be  paid,  on  appeal  by  insurance  company  notice  of  ap- 
peal must  be  served  on  mortgagee. 

125  Cal.  556-560.    ELLIS  v.  RADEMACHER. 

Judgment  cannot  exceed  relief  awardable  under  complaint  where  an- 
swer is  admission  of  its  allegations,  p.  557. 
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Cited  in  Balfour  etc  Go.  v.  Sawday,  133  GaL  231,  where  defendant  had 
disclaimed. 

125  Cal.  563-568.    JACK  ▼.  SINSHEIMER. 

Liquidated  Damage. — Clause  in  lease  is  void  providing  for  payment 
by  tenant  of  sum  as  liquidated  damages  in  case  of  default  in  rent,  p. 
565. 

Cited  in  Long  Beach  etc.  Dist.  y.  Dodge,  135  Cal.  405,  holding  invalid- 
ity of  contract  for  liquidated  damages  presumed,  unless  inclusion  within 
section  1671  of  the  Civil  Code  is  established. 

In  Action  to  Quiet  Title,  answer  of  mortgagor  on  mortgage  to  secure 
guarantor  on  his  lease  must  disclose  guarantors'  liability,  p.  568. 

Approved  in  Denninck  v.  West  Gal.  Irr.  Co.,  28  Mont.  262,  where  ac- 
tion ia  on  contract  for  actual,  and  not  liquidated,  damages,  validity  of 
contract  for  stipulated  damages  under  Code  of  Civil  Procedure,  section 
2244,  must  be  shown  by  answer  and  proof  and  cannot  be  raised  by 
demurrer. 

125  Cal.  572-579.    NILES  ▼.  LOS  ANGELES. 

Streets. — Dedication  by  owner  or  adverse  user  must  be  fully  estab- 
lished, p.  576. 

Cited  in  Clarke  v.  Clarke,  133  Cal.  669,  holding  right  of  way  by  pre- 
flcription  not  shown  under  facts  stated. 

125  Cal.  584-585.    BALDWIN  v.  SUPERIOE  COURT. 

Appeal — Stay  may  be  effected  by  sufficient  bond  on  appeal  from  new 
trial  order,  p.  584. 

Cited  in  Starr  v.  Ereuzberger,  131  Cal.  43,  noted  under  Holland  v. 
McDade,  125  Cal.  353. 

125  Cal.  585  593.    NEWPORT  ETC.  LUMBER  CO.  v.  DREW. 

Mechanics'  Liens. — Notice  to  owner  operates  as  garnishment,  and  does 
not  affect  rights  of  prior  assignee  of  contractor  as  to  payments  already 
matured,  p.  591. 

Cited  in  Long  Beach  etc.  Dist.  v.  Lutge,  129  Cal.  413,  414,  holding  lia- 
bility of  owner  not  increased  by  such  assignments  or  notice;  French  v. 
Powell,  135  Cal.  640,  discussing  rights  of  laborers  under  Stats.  1897, 
-p.  201.  Distinguished  in  Valley  Lumber  Co.  v.  Struck,  146  Cal,  271, 
premature  payment  by  owner  is  not  invalid  as  against  lien  holders  who 
had  not  given  notice  provided  by  C.  C.  P.  section  1184, 

Miscellaneous. — ^Newport  Wharf  etc  Co.  v.  Drew,  141  GaL  104,  redi- 
ing  history  of  litigation. 
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125  Cal.  603-608.    ESTATE  OF  ARMSTRONG. 

Probate  Law. — ^Administrator  may,  when  in  good  faith,  release  ani- 
mals belonging  to  estate  from  lien  for  pasturage,  p.  605. 

Cited  in  Estate  of  Freud,  131  Cal.  671,  sustaining  right  to  mortgage 
realty  to  discharge  liens  on  other  realty. 

125  Cal.  609-612.    CRAWFORD  v.  TRANSATLANTIC  FIRE  INS.  CO. 

Declarations  of  Agent  of  Defendant  made  subsequent  to  delivery  ot 
policy,  which  are  not  part  of  res  gestae,  are  hearsay,  p.  612. 

Distinguished  in  Thomas  v.  Northwestern  etc.  Ins.  Co.,  142  Cal.  84> 
admitting  declarations  of  insurance  agent  for  purpose  of  impeach- 
ment. 

125  Cal.  615-617.    KUHN  v.  SMITH.     73  Am.  St.  Rep.  79. 

Landlord  and  Tenant. — Notice  under  section  1162  of  the  Code  of  Civil 
Procedure  is  unnecessary  in  case  of  holding  over  after  lease  is  terminated^ 
p.  617. 

Cited  in  Earl  etc.  Co.  v.  Fava,  138  Cal.  79,  holding  three  days'  notice 
unnecessary. 

125  Cal.  618-622.    GRIFFITH  ▼.  LEWIN.     S.  C,  129  Cal.  596. 

In  Action  Against  Administrator  on  Rejected  Note,  prima  facie  ease  of 
nonpayment  is  made  by  introduction  of  note,  proof  of  signature  of  de- 
cedent and  of  presentation  and  rejection  of  claim,  p.  620. 

Approved  in  Thompson  v.  Thompson,  140  Cal.  546,  following  rule. 

i25  Cal.  627-635.    HENNESSY  v.  BINGHAM. 

Negligence. — ^Instructions  as  to  liability  should  not  be  hypothetical 
p.  634. 

Cited  in  Hampton  v.  Occidental  etc.  Co.,  139  Cal.  708,  712,  hold- 
ing such  instruction  one  upon  fact. 

Negligence. — Where  Different  Conclusions  can  be  reasonably  drawn 
from  admitted  facts,  inference  as  to  ultimate  facts  is  for  jury,  p.  634. 

Approved  in  Merifield  v.  Maryland  etc.  Co.,  143  Cal.  59,  where  in 
action  for  death  of  minor  employee  alleged  negligence  of  emploj'er  con- 
sisted in  failure  to  instruct  as  to  dangers  and  in  not  taking  proper  pre- 
cautions to  prevent  accident,  it  was  error  to  give  instructions  ignoring 
alleged   negligence   of   defendant. 

125  Cal.  652-655.     SHERWOOD  v.  KYLE. 

In  Action  for  Personal  Tort  Court  Should  not  Grant  New  Trial  unless 
verdict  was  so  excessive  as  to  show  it  was  given  under  influence  of 
passion  or  prejudice,  p.  654. 
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Distinguished  in  Swett  v.  Gray,  141  Cal.  69,  upholding  order  In  ac- 
tion for  seduction  granting  new  trial  unless  plainti£f  should  remit  por- 
tion of  damages. 

126  Cal.  664-674.    CASEY  ▼.  LE66STT. 

Execution  purchaser  has  burden  of  proving  that  deed  by  was  fraudu- 
lent, p.  671. 

Cited  in  Bell  y.  Pleasant,  145  Cal.  415,  416,  in  action  to  cancel  deeds 
where  plaintiff  asserts  title  under  prior  unrecorded  deed  and  defendant 
claims  under  recorded  deed  resting  upon  subsequent  recorded  deed  from 
plaintiff's  grantor  under  which  grantee  took  no  title  as  such,  defendant 
has  burden  of  proving  he  is  bona  fide  purchaser. 

Possession  is  unnecessary  to  maintain  action  to  quiet  title,  p.  672. 

Approved  in  Reiner  v.  Schroeder,  146  Cal.  416,  following  rule. 

125  Cal.  687-693.    FERREA  v.  TUBBS. 

Appeal. — Acceptance  of  Tender,  pending  appeal,  entitles  parties  to  dis- 
missal thereof,  p.  690. 

Cited  in  Warner  etc.  Co.  v.  Freud,  131  Cal.  647,  82  Am.  St.  Rep.  406, 
but  holding  dismissal  not  warranted  by  payment  of  judgment  without 
appellant's  consent. 
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126  (M.  1-0.    THOMAS  v.  GATES. 

Witness — ^Distrust  of. — ^Instruction  cannot  refer  to  specifle  witnesses^ 
p.  4. 

Cited  jn  People  v.  Arlington,  131  Cal.  234,  and  People  t.  Lonnen,  13& 
Cal.  637,  holding  instruction  properly  refused;  Estate  of  Blake,  136 
Gal.  311,  applying  rule  to  instructions  on  expert  evidence;  People  y. 
Keith,  141  Cal.  690,  following  rule;  People  v.  Lonnen,  139  Cal.  637, 
upholding  refusal  of  instruction  that  jury  is  not  bound  to  believe  uncon- 
tradicted statement  of  witness  for  prosecution  against  defendant  as 
fact;  Estate  of  Blake,  136  Cal.  311,  in  will  contest  instruction  discredit- 
ing medical  witnesses  who  testified  as  experts,  as  unreliable  and  unsatis- 
factory, is  erroneous. 

126  Cal.  9-16.    MACOMBER  v.  BIGELOW. 

Mechanics'  Liens.— Interest  is  allowable  where  claimants  have  fixed" 
compensation,  p.  15. 

Cited  in  Hines  v.  Miller,  126  Cal.  685,  as  to  laborers'  liens;  Stimson  ▼. 
Dunham  etc.  Co.,  146  Cal.  285,  demand  for  extras  does  not  draw  interest 
until  amount  ascertained  by  judgment. 

Mechanic's  lien  law  is  remedial  and  must  be  liberally  oonstrued,  p.. 

16. 

Approved  in  Castagnetto  v.  Coppertown  Min.  etc.  Co.,  146  Cal.  334,. 
notice  stating  that  labor  performed  "on  that  certain  copper  mining, 
claim,"  is  sufficient. 

126  Cal.  17-24.    HOHNTJNG  ▼.  MCCARTHY. 

Street  Assessments.— Certificate  may  be  made  by  city  engineer  fromi 
data  made  by  predecessor  in  office,  p.  24. 

Cited  in  Obermeyer  v.  Patterson,  130  Cal.  532,  as  inapplicable. 

Street  Assessment  is  collectible  though  owner  has  suffered  uncompenv* 
aied  damage  from  the  work,  p.  22. 

5013 


12iJ  C'al.  in-rjC  Notes  on  California  Reports.  5014 

Cited  in  German  etc.  See.  v.  Ramish,  138  Cal.  130,  holding  power  of 
taxation  distinct  from  eminent  domain  proceedings. 

Street  Contractor  may  Maintain  Action  to  enforce  street  assessment, 
though  supervisors  did  not  first  compensate  lot  owner  for  damage  caused 
by  improvement,  p.  21. 

Approved  in  Duncan  v.  Ramish,  142  Cal.  693,  following  rule;  German 
Sav.  etc.  Roc.  v.  Ramish,  138  Cal.  130,  petition  by  majority  in  frontage  of 
owners  asking  for  change  of  grade  and  also  fo%  order  to  grade  street  to 
new  grade  and  to  issue  bonds  therefor,  is  sufficient  to  empower  council 
to  change  grade  and  order  improvements. 

126  Cal.  30-35.     YOAKAM  v.  KINGERY. 

Separate  Property  of  one  spouse  may  be  changed  into  community 
property  by  their  contract,  p.  33. 

Cited  in  Estate  of  McCauley,  138  Cal.  550,  sustaining  right  to  trans- 
mit property  conversely. 

126  Cal.  35-38.    VAIL  v.  SAN  DIEGO  CO. 

County  Government  Act  of  1897,  Section  165,  providing  for  salaries 
in-  lieu  of  fees  allowed  under  former  act,  is  valid,  p.  37. 

Approved  in  McCauley  v.  Culbert,  144  Cal.  277,  change  by  County  Gov- 
ernment Act  of  1903,  of  mode  of  compensation  of  township  officers 
from  that  of  fees  to  salaries  during  their  term  of  office  is  not  invalid 
where  compensation  not  increased. 

Statute  is  Uniform  if  It  Applies  Alike  to  all  persons  within  class  to 
which  it  relates,  p.  37. 

Approved  in  Ruperich  v.  Baehr,  142  Cal.  196,  upholding  Code  of  Civil 
Procedure,  section  710,  relating  to  garnishment  of  salaries  of  public 
officers. 

126  Cal.  54-56.    ESTATE  OF  EIKERENKOTTER. 

Guardian. — ^Notice  of  petition  will  be  held  sufficient  when  record  is 
silent,  p.  55. 

Cited  in  Estate  of  Schandoney,  133  Cal.  390,  applying  rule  to  applica- 
tion to  invest  funds. 

An  Order  not  Void  on  Its  Face  cannot  be  vacated  after  six  months 
from  its  date,  p.  55. 

Approved  in  Canadian  etc.  Co.  v.  Clarita  etc.  Co.,  140  Cal.  674,  follow- 
ing rule. 

Notice  to  Custodian  of  Minor  is  necessary  prerequisite  to  jurisdiction 
to  appoint  guardian,  p.  55. 

Approved  in  In  re  Lundberg,  143  Cal.  407,  where  mother  of  child  had 
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abandoned  its  custody  to  another,  court  may,  on  notice  to  custodian, 
without   notice  to  mother,  appoint  guardian 

12G  Cal.  61-67.    MANN  ▼.  O'SULLIVAN,  77  Am.  St.  Rep.  149. 

Master  is  not  Liable  to  servant  for  acts  of  independent  contractor,  p. 
<6. 

C'ited  in  Louthan  ▼.  Hewes,  138  Cal.  118,  holding  master  not  liable  ac- 
cordingly. 

126  Cal.  67-77.    WHITEHEAD  v.  SWEET. 

Corporations. — Stockholder  may  sue  without  demand  on  directors, 
where  demand  would  be  in  vain,  p.  73. 

Cited  in  Shively  v.  Eureka  etc.  Co.,  129  Cal.  295,  sustaining  right  of 
stockholder  to  intervene  in  action  against  corporation,  without  such  de- 
mand, under  facts  stated. 

Pleading. — ^Demurrer  for  ambiguity  should  be  overruled  where  plead- 
ing is  free  from  reasonable  doubt,  p.  75. 

Cited  in  Jones  v.  Iverson,  131  Cal.  104,  holding  demurrer  improperly 
sustained. 

If  Enough  Appears  to  Make  Pleading  Easy  of  Comprehension  and 
free  from  reasonable  doubt,  demurrer  for  ambiguity  does  not  lie,  p.  75. 

Approved  in  Jones  v.  Iverson,  131  Cal.  104,  following  rule. 

Equity  will  not  Permit  Litigation  by  piecemeal,  p.  75. 

Approved  in  McDougald  v.  Hulet,  132  Cal.  160,  applying  rule  in  ac- 
tion by  surety  on  joint  and  several  guaranty  of  rent  under  lease  to  have 
amount  unpaid  decreed,  where  defendant  counterclaimed  for  amount 
due  and  plaintiff  did  not  demur. 

126  Cal.  77  89.    WILLIAMS  ▼.  CASEBEER. 

Damages  for  Injury  to  Wife  are  community  property,  p.  82. 

Approved  in  Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  658,  upholding 
judgment  in  favor  of  husband  and  wife  in  action  for  personal  injuries  to 
wile. 

126  Cal.  97-100.    ESTATE  OF  TAYLOR. 

'  Fact  that  holographic  will  was  written  on  two  separate  sheets  is  im- 
material where  court  finds  that  will  is  one  continuous  document,  p. 
99. 

Approved  in  Estate  of  Clisby,  145  Cal.  409,  holographic  will  commenc- 
ing with  words  "Property  of  S.  W.  Clisby,  Oct.  1,  1902,"  followed  by  list 
of  his  property  and  giving  all  property  to  wife,  is  valid  though  latter 
part  containing  bequest  was  written  on  subsequent  day. 
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126  Cal.  100-107.    PERKINS  v.  METTLER. 

Intention  of  parties  as  disclosed  by  whole  contract  detennines  wheth- 
er sale  is  absolute  or  conditional,  p.  105. 

Approved  in  Kennedy  v.  Lee,  147  Cal.  601,  construing  contract  for  sale- 
of  mining  stock  as  executory  and  conditional. 

Where  Goods  are  Delivered  to  Vendee  under  executory  contracts 
whereby  vendor  retains  title  until  goods  paid  for,  sale  is  conditional^ 
pp.  106,  106. 

Approved  in  Lundy  etc.  Co.  v.  White,  128  Cal.  172,  79  Am.  St.  Rep.  42, 
instrument  in  form  of  lease  of  personalty  and  for  payment  of  rents  till 
amount  paid  equals  agreed  value  of  property  when  bill  of  sale  is  to  be- 
made,  vendor  reserving  title,  is  conditional  sale;  Triplet  v.  Mansur  etc» 
Implement  Co.,  68  Ark.  234.  82  Am.  St.  Rep.  288,  an  agreement  in  sale 
of  goods  that  if  vendee  sells  them  they  are  to  be  sold  as  property  of 
vendor  and  proceeds  of  sale  are  to  be  and  remain  property  of  vendor,  i» 
valid. 

126  Cal.  107-112.    HAYS  ▼.  PLXTMMER,  77  Am.  St.  Rep.  153. 
Miscellaneous.— Hart  v.  Churchy  126  Cal.  481. 

126  Cal.  112-123.    ESTATE  OF  STANFORD. 

Miscellaneous.— Estate  of  Mahoney,  133  Cal.  183,  85  Am.  St.  Rep.  158, 
collateral  inheritance  law  of  1897,  exempting  resident  nephews  and 
nieces  is  void. 

128  Cal.  123-130.     SWEASEY  v.  SWEASEY. 

Willingness  of  Husband  Who  has  Deserted  Wife  to  provide  for  her  is^ 
no  defense  to  action  for  maintenance,  p.  129. 
See  77  Am.  St.  Rep.  244,  note. 

Evidence  of  Relations  Between  Husband  and  Another  Woman  is  ad- 
missible in  action  for  maintenance  upon  issue  as  to  his  desertion,  p^ 
130. 

See  77  Am.  St.  Rep.  234,  note. 

126  Cal.  130-135.    MACK  v.  JASTRO. 

Where  Later  Statute  is  Revision  of  Entire  Subject  Matter  of  earlier,  . 
later  is  substitute  for  old  even  as  to  parts  not  inconsistent,  p.  133. 

Approved  in  San  Francisco  etc.  L.  Co.  v.  Hartung,  138  Cal.  230,  special 
statute  of  limitations  of  1864,  relating  to  suits  on  titles  acquired  under 
Van  Ness  ordinance  was  repealed  by  adoption  of  codes.  Distinguished  in 
Santa  Cruz  R.  P.  Co.  v.  Lyons,  133  Cal.  117,  act  of  1897.  amending  Cod«- 
of  Civil  Procedure,  section  1191,  did  not  aflfect  lien  of  real  owner. 
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126  Cal.  136-150.      BATHGATE  ▼.  IRVINE,  77  Am.  St.  Rep.  158. 

Lower  Riparian  Owner  cannot  Acquire  Right  by  appropriation  or 
prescription  as  against  prior  upper  appropriator,  p.  140. 

Approved  in  Cave  v.  Tyler,  133  Cal.  668,  lower  appropriation  by  non- 
riparian  owner  confers  no  prescriptive  rights  as  against  upper  riparian 
owner. 

Riparian  Owner  cannot  Talce  Water  of  Stream  beyond  its  natural 
watershed,  p.  142. 

Distinguished  in  Jones  v.  Conn,  39  Or.  40,  where  owner  of  reparian, 
land  subsequently  acquires  other  parcels  contiguous  to  first  but  not  ad- 
joining stream,  later  purchases  become  riparian. 

Where  in  Action  by  Lower  Riparian  Owners  to  quiet  title  to  water 
and  to  enjoin  diversion  by  upper  owner,  court  could  not  determine  ex- 
tent of  rights,  it  may  render  judgment  with  leave  to  file  action  to  de- 
termine proportion  to  which  each  is  entitled,  p.  144. 

Approved  in  Coleman  v.  Le  Franc,  137  Cal.  217,  where  complaint  of 
lower  oiwner  did  not  recognize  upper  owner's  reparian  rights,  and  only 
sought  restraint  of  use  of  water,  court  may  dismiss  without  prejudice 
to  right  to  sue  to  determine  proportion  of  water  which  each  may  use. 
Distinguished  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  590, 
court  in  action  to  enjoin  diversion  of  water  and  to  recover  damages  for 
wrongful  diversion  must  decide  upon  amount  of  water  diverted  and  also 
determine  amount  of  damage. 

Determination  of  Costs  is  in  Discretion  of  trial  court,  p.  149. 

Distinguished  in  Gibson  v.  Hammang,  146  Cal.  466,  in  action  to  annul 
deed  made  by  testator,  brought  by  heirs  where  plaintiffs  recover  part  of 
property  sued  for  they  are  entitled  to  costs  as  of  right;  Sierra  Union  etc. 
Co.  V.  Wolff,  144  Cal.  433,  costs  are  allowed,  of  course,  to  plaintiff  in  ac- 
tion to  quiet  title. 

128  Cal.  160-164.    NICKEY  ▼.  STEARNS  RANCHOS  CO. 

Drainage  Act  of  i88i  is  Void  as  permitting  private  property  to  be 
taken  for  private  use,  p.  162, 163. 

Distinguished  in  Laguna  etc.  Dist.  v.  Chas.  Martin  Co.,  144  Cal.  216, 
upholding  drainage  act  of  1886;  In  re  R.  I.  Suburban  Ry.  Co.,  22  R.  I. 
467,  upholding  Public  Laws  of  1900,  giving  Rhode  Island  railway  author- 
ity to  conaemn  lands  in  any  town  for  its  corporate  purposes. 

126  Cal.  167-176.    EDE  ▼.  CUNEO. 

Under  Street  Improvement  Act,  assessments  must  be  recorded  when 
engineer's  certificate  is  recorded,  dissenting  opinion,  pp.  173,  176. 

Approved  in  City  Street  Imp.  Co.  v.  Emmons.  138  Cal.  299,  failure  of 
street  contractor  to  return  warrant  within  thirty  days  after  its  date  as 
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required  by  street  improvement  act,  section  10,  deprives  him  of  lien  up- 
on property  assessed  and  he  cannot  get  new  assessments  after  judg- 
ment against  him. 

126  Cal.  176-183.    FRANZ  v.  BIELER. 

Sale  of  Business  and  Goodwill  on  condition  that  vendee  was  not  to 
engage  in  competing  business  is  based  on  good  consideration,  p.  180. 

Approved  in  Mapes  v.  Metcalf,  10  N.  Dak.  608,  bare  agreement  to  re- 
frain from  doing  business  in  specified  county,  without  sale  of  goodwill  of 
business,  is  not  valid  under  Revised  Codes  of  1899,  section  3927. 

126  Cal.  189-196.    SHEEHAN  v.  SULLIVAN. 

Mere  Fact  of  Deed  from  Husband  to  Wife  raises  presumption  that 
it  was  procured  by  fraud  or  undue  influence,  p.  192. 

Approved  in  McDougall  v.  McDougall,  135  Cal.  317,  following  rule. 

Parol  Agreement  of  Trust  Under  Which  Absolute  Conveyance  was 
received  c^n  only  be  established  by  clear,  convincing  and  conclusive  evi- 
dence, p.  193. 

Approved  in  Emery  v.  Lowe,  140  Cal.  384,  following  rule;  Barker  v. 
Hurley,  132  Cal.  28,  where  deceased  had  money  in  bank,  and  after  mak 
ing  will  giving  legacies  to  father  and  brother  and  residue  to  sister  or- 
<lered  money  drawn  from  bank  and  delivered  to  sister,  telling  her  to  keep 
it  all  and  give  none  to  others,  fact  that  legacy  to  brother  was  subse- 
quently paid  and  that  to  father  promised  does  not  establish  voluntary 
trust;  Woods  v.  Jensen,  130  Cal.  203,  burden  is  on  plaintiff  to  show 
deed  intended  as  mortgage;  De  Galindo  v.  De  Galindo,  147  Cal.  81,  ap- 
plying principle  in  holding  no  fraud  shown  in  action  to  declare  con- 
structive trust  in  land  deeded  by  plaintiff  to  defendant.  Distinguished 
in  Harp  v.  Harp,  136  Cal.  424,  in  action  to  have  deed  declared  mortgage 
and  for  reconveyance  on  payment  of  debt  to  administrator  of  deceased 
grantee,  declarations  of  decedent  against  his  interest  to  effect  that  deed 
was  not  intended  as  conveyance  are  admissible  and  sufficient  to  support 
findings. 

Miscellaneous.— Sheehan  v.  Sullivan,  126  Cal.  197,  following  principal 
case  on  all  points. 

126  Cal.  198-201.    CALIFORNLAl  BANK  ▼.  BROOKS. 

Payment  of  First  Mortgage  is  Immaterial  in  foreclosure  of  second 
mortgage,  if  right  of  action  on  first  mortgage  was  barred  at  time  of 
foreclosure  of  second,  p.  200. 

Approved  in  Wilson  v.  Pickering,  28  Mont.  441,  where  after  maturity 
of  note,  secured  by  mortgage,  it  was  renewed  and  mortgage  given  on 
other  land,  and  maker  at  renewal  was  requested  to  give  new  mortgage 
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covering  land  described  in  first,  but  he  declined,  presumption  that  re- 
newal of  note  extended  first  mortgage  not  overcome. 

Parties  to  Mortgage  cannot  Extend  Statute  of  Limitations  so  as  to 
affect  rights  of  second  mortgagee,  who  may  take  advantage  of  statute 
of  limitations  as  to  original  note  though  debtor  cannot,  p.  200. 

Approved  in  Brandenstein  v.  Johnson,  140  "Cal.  32,  though  mortgage 
not  barred  as  between  parties  by  reason  of  mortgagor's  absence  from 
state,  holders  of  subsequent  judgment  liens  may  plead  statute  as  to 
thrir  liens  and  enforce  them  as  superior  to  mortgage  where  mortgage 
appears  prima  facie  to  be  barred.  Distinguished  in  Commercial  Sav. 
Bank  v.  Hornberger,  140  Cal.  19,  judgment  in  action  by  pledgee  on  notes 
secured  by  pledge  is  deemed  continuance  of  original  obligation  for  preser- 
vation of  lien  of  pledge  under  Civil  Code,  section  2911. 

126  Cal.  201-209.    ALFERITZ  v.  BORGWARDT. 

Under  Civil  Code,  section  2888,  chattel  mortgage  vests  no  title  in 
inortgagee,  p.  207. 

Distinguished  in  Mathew  v.  Mathew,  138  Cal.  337,  where  chattel 
mortgage  confers  right  of  possession  after  default  in  payment,  mort- 
gagee may,  after  default,  maintain  action  for  conversion  against  mort- 
gagor's executor,  who  sold  property  after  demand. 

Erroneous  Construction  of  Statute  by  Court  gives  no  contractual 
Tights  where  contract  entered  into  after  decision  given,  p.  208. 

Approved  in  Weston  v.  Rolston,  48  W.  Va.  192,  wh^re  supreme  court 
of  appeals  determined  that  certain  land  was  part  of  public  highway,  and 
directed  mandatory  injunction  to  place  public  in  possession  of  easement 
to  be  awarded  by  circuit  court,  and  adjoining  property  owner  proceeded 
to  acquire  other  titles  to  such  land,  equity  wull  cancel  his  deeds;  Mers- 
felder  v.  Spring,  139  Cal.  595,  arguendo. 

126  Cal.  213  219.    DOEG  v.  COOK,  77  Am.  St.  Rep.  171. 

Where  Direct  Personal  Injury  to  Plaintiff  was  caused  by  concurrent 
negligence  of  town  trustees  and  marshal  they  are  properly  joined  as  co- 
defendants,  p.  218. 

Approved  in  MuUer  v. "Hale,  138  Cal.  168,  in  action  for  negligence 
against  two  parties,  as  to  one  of  whom  nonsuit  granted,  not  necessary 
to  instruct  that  plaintiff  could  not  recover  if  injuries  caused  by  party  in 
whose  favor  nonsuit  granted. 

126  Cal,  226-232.    TULARE  ▼.  HEVREN. 

Municipal  Corporation  Act,  Section  765,  providing  that  in  cities  of 
fifth  class  it  is  not  necessary  to  plead  or  prove  existence  or  validity  of 
ordinance  thereof,  is  special  legislation,  pp.  230-232. 
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Approved  in  Ex  parte  Jackson,  143  Cal.  570,  upholding  charter  pro- 
vision authorizing  municipality  to  impose  license  tax  for  purposes  of 
municipal  revenue;  Johnson  v.  Goodyear  Min.  Co.  127  Cal.  17,  78  Am. 
St.  Rep.  29,  holding  void  act  of  1897,  regulating  contracts  of  corpora- 
tions and  establishing  liens  for  wages  on  all  property  of  corporation. 

Jurisdiction  of  Superioi  Courts  is  conferred  by  constitution  and  can- 
not be  taken  away  by  statute,  p.  228. 

Approved  in  Burnes  v.  Superior  Court,  140  Cal.  7,  superior  court  in 
which  action  is  pending,  on  proper  showing  may  punish  as  contempt  dis- 
obedience of  witness  to  notary's  subpoena  requiring  him  to  attend  and 
give  deposition  to  be  used  in  action. 

126  Cal.  235-245.    EX  PARTE  CLARKE,  77  Am.  St.  Rep.  176. 

Court  may  Order  Production  of  Books  where  they  contain  material 
evidence,  p.  239. 

Approved  in  Morehouse  v.  Morehouse,  136  Cal.  337,  ordering  papers 
in  possession  of  attorneys  for  administratrix,  relating  to  decedent's  pur- 
chase of  property  in  controversy  to  be  produced  where  administratrix's 
testimony  showed  they  had  such  possession. 

Court  cannot  Order  Production  of  Books  or  Papers  to  be  used  as  evi- 
dence for  other  party  without  showing  that  they  contain  material  evi- 
dence, p.  240. 

Approved  in  Hibemia  Sav.  etc.  Soc.  v.  Kaufman,  140  Cal.  72,  follow- 
ing rule;  People  v.  Glaze,  139  Cal.  158,  refusing  to  order  production,  oi^ 
motion  of  defendant  of  typewritten  copy  of  oral  statement  made  by 
prosecution's  witness,  when  taken  to  police  headquarters  immediately^ 
after  homicide  and  not  signed,  assented  to  or  shown  to  witness. 

Mere  Suspicion  that  Books  or  Papers  contain  material  evidence  is  in- 
sufficient to  order  their  production,  p.  241. 

Approved  in  San  Fernando  etc.  Co.  v.  Humphrey,  111  Fed.  773,  under 
California  Code  of  Civil  Procedure,  section  1000,  to  entitle  party  to  or- 
der for  inspection  of  entries  of  accounts  in  books  in  possession  of  ad- 
verse party,  it  must  be  shown  that  book  is  competent  and  material  evi- 
dence. 

One  Ordered  to  Produce  Books  is  not  in  contempt  for  refusing  to  do- 
se where  order  was  not  made  on  any  showing  that  they  contained  ma- 
terial evidence,  p.  243. 

Approved  in  Ex  parte  Rickert,  126  Cal.  244,  where  one  instructs  party 
not  to  produce  books  ordered  by  court  to  be  produced,  he  cannot  be- 
punished  for  contempt  where  warrant  of  commitment  not  preceded  by 
affidavit  or  order  to  show  cause. 

126  Cal.  245  247.     WHITE  v.  SUPERIOR  COURT. 
Where  More  than  Three  Years  Elapse  in  service  and  return  of  sum- 
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mons,  action  must  be  dismissed  on  motion  of  defendant   who  makes 
no  general  appearance,  and  alias  summons  cannot  be  issued,  p.  247. 

Approved  in  Sbarpstein  v.  Eells,  132  Cal.  508,  and  Modoc  Land  etc. 
Co.  V.  Superior  Court,  128  Cal.  257,  both  following  rule;  Swortfiguer  v. 
White,  141  Cal.  678,  action  to  foreclose  mortgage  in  which  there  was 
failure  to  serve  and  return  summons  within  three  years  after  com- 
mencement of  action  and  in  which  there  was  no  appearance  must  be 
dismissed;  Grant  v.  McArthur,  137  Cal.  272,  action  must  be  dismissed 
for  failure  to  return  summons  in  three  years  where  defendant  did  not 
appear,  though  summons  lost;  Siskiyou  Co.  Bank  v.  Hoyt,  132  Cal.  84, 
where  summons  not  returned  in  three  years,  action  dismissed  where  no 
appearance  made  by  defendant,  and  verbal  request  by  defendant  for 
delay  in  service,  and  verbal  authority  to  enter  judgment  at  any  time 
without  further  service  is  not  appearance. 

126  Cal.  248-252.    ESTATE  OF  MITCHELL. 

Reversal  on  Appeal  of  Order  Vacating  Previous  Order  leaves  order 
vacated  in  full  force^  p.  250. 

Approved  in  Cowdery  v.  London  etc.  Bank,  139  Cal.  304,  where  fore- 
closure judgment  was  reversed  with  order  to  deduct  one  thousand  dol- 
lars from  sum  declared  due,  lower  court's  order  deducting  that  sum  from 
deficiency  judgment  instead  of  entering  new  judgment  of  foreclosure 
was  ineffectual. 

126  Cal.  291-295.    FREEMAN  v.  SEITZ. 

Superior  Court  has  Jurisdiction  to  Allow  Counterclaim  of  less  than 
three  hundred  dollars  by  way  of  partial  defense,  when  plaintiff  wins,  p. 
293. 

Approved  in  Sullivan  v.  California  Realty  Co.,  142  Cal.  207,  208,  where 
plaintiff  sues  to  cancel  contract,  equity  may  award  judgment  for  de- 
fendant under  cross-complaint  for  amount  of  first  installment  due  and 
unpaid,  though  amount  is  less  than  three  hundred  dollars. 

126  Cal.  296-302.    PEOPLE  v.  JEFiERDS. 

Superior  Court,  Independently  of  Code  of  Civil  Procedure,  section  581, 
has  power  to  dismiss  action  for  want  of  prosecution,  p.  300. 

Approved  in  San  Jose  Land  etc.  Co.  v.  Allen.  129  Cal.  250,  upholding 
dismissal  for  want  of  prosecution  when  demurrer  to  complaint  sustained, 
though  no  notice  given  by  defendant  of  order  sustaining  demun-v 

Discretion  of  Court  in  Dismissing  Action  for  want  of  pro^-oution 
not  disturbed  on  appeal  where  discretion  not  abused,  p.  302. 

Approved  in  Mowry  v.  Weisenbom,  137  Cal.  113,  115,  and  Martin  v. 
San  Francisco,  131  Cal.  576,  both  following  rule. 
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126  Cal.  303-315.    HIGGINS  v.  SAN  DIEGO. 

Mere  Contingent  and  Remote  Possibility  that  some  future  supposedly 
financial  condition  of  a  municipality  might  affect  judge  as  taxpayer  is 
not  disqualifying  interest,  p.  310. 

Approved  in  Los  Angeles  v.  Pomeroy,  133  Cal.  532,  applying  rule  in 
condemnation  proceedings;  People  v.  Findley,  132  Cal.  305,  decision  of 
judge  on  hearing  of  motion  to  change  judge  for  bias  and  prejudice  is 
not  reviewable  on  appeal,  unless  clearly  contrary  to  evidence. 

Where  no  Objection  Made  to  Judge's  Examination  of  Affiant  as  to 
statements  in  affidavit  for  change  of  judge,  examination  cannot  be  ob- 
jected to  on  appeal,  p.  314. 

Approved  in  People  v.  Rodley,  131  Cal.  252,  where  judge  presented 
counter-affidavit  of  own  feelings  toward  defendant  and  his  case,  which 
was  not  objected  to  at  hearing  of  motion  for  change  of  judge  it  is  too 
late  to  object  thereto  for  first  time  on  appeal. 

126  Cal.  316-321.    EAST  RIVERSIDE  IRR.  DIST.  v.  HOLCOMB. 

Only  a  Defendant  can  File  a  cross-complaint,  p.  318. 

Approved  in  Boskowitz  v.  Thompson,  144  Cal.  729.  in  action  by  land 
owners  in  irrigation  district  to  enjoin  collector  from  selling  land  for  as- 
sessment for  interest  on  bonds,  bondholders  permitted  to  intervene  can- 
not maintain  cross -complaint  to  enforce  lien  on  land  as  bona  fide  pur- 
chasers of  bonds;  Alpers  v.  Bliss,  145  Cal.  571,  upholding  order  strik- 
ing from  files  supplemental  cross  complaint  in  partition. 

126  Cal.  3122-327.  SAN  JOSE  RANCH  CO.  v.  JAN  JOSE  LAND  ETC.  CO. 
Record  must  Show  Harmlessness  of  error,  p.  327. 
Approved  in  People  v.  O'Brien,  130  Cal.  6,  arguendo. 

126  Cal.  357-365.  GEORGE  v.  LOS  ANGELES  RY.  CO.  77  Am.  St.  Rep. 

184. 

Instructions,  Though  Incomplete,  are  not  misleading  or  prejudiciar 
where  jury  fully  instructed  as  to  law  applicable  to  facts  in  case,  p. 
361. 

Approved  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  question 
of  negligence  of  plaintiff  in  crossing  track  which  ran  over  sidewalk  into 
carhouse  was  for  jury. 

126  Cal.  369-373.     LEONIS  v.  LEFPINGWELL. 

Where  Record  Discloses  that  Entry  on  Minutes  does  not  correctly  give 
what  was  the  judgment  of  the  court,  it  may  amend  judgment  nunc  pro 
tunc,  p.  372. 

Approved   in  Estate  of   Potter,   141   Cal.  427,  where  costs  were   not 
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prayed  for  in  answer  and  judgment  was  silent  as  to  costs,  court  bad 
no  power  at  subsequent  time  to  amend  judgment  nunc  pro  tunc  so  as 
to  include  costs. 

12G  Cal.  379-383.     PEOPLE  ▼.  PLYLER. 

Death  of  Witness  Whose  Testimony  was  taken  at  preliminary  exami- 
nation cannot  be  proved  by  ex  parte  affidavit  of  relative  of  witness,  p. 
381. 

Approved  in  People  v.  Lewandowski,  143  Cal.  676,  where  sufficient 
basis  for  admission  of  deposition  of  witness  absent  from  state  appears 
in  evidence,  ruling  of  court  will  not  be  disturbed  on  appeal;  People  v. 
Lee,  128  Cal.  333,  in  prosecution  for  forging  fictitious  name  to  check 
payable  to  defendant,  sheriff's  return  to  subpoena  stating  that  he  can- 
not after  diligent  search  find  payer,  is  admissible  to  prove  nonexistence 
of  payer. 

Statute  Permitting  Reporter's  Notes  of  Testimony  of  Witness  at  pre- 
liminary examination  to  be  introduced  at  trial,  where  witness  is  dead. 
Insane  or  cannot  be  found,  is  valid,  p.  382. 

Approved  in  People  v.  Bird,  132  Cal.  264,  following  rule. 

Insanity  of  Defendant  is  Question  for  Jury,  and  burden  thereof  is 
on  defendant  to  prove  by  preponderance  of  evidence,  p.  383. 

Approved  in  People  v.  Suesser,  142  Cal.  365,  upholding  instruction 
that  burden  is  on  defense  to  prove  defense  of  insanity. 

126  Cal.  383-404.    FRAGLEY  v.  PHELAN. 

San  Francisco  Election  Commissioners  could  consolidate  election  pre- 
cincts for  purpose  of  election  of  freeholders,  and  of  election  to  vote  up- 
on charter  framed  by  them,  p.  397. 

Approved  in  People  v.  Los  Angeles,  133  Cal.  345,  in  absence  of  fraud 
and  of  showincr  that  anyone  who  desired  to  vote  was  unable  to  do  so, 
error  of  council  in  establishing  ward  precincts  only  at  special  election 
for  annexation  of  territory  to  city  does  not  vitiate  election. 

Constitutional  Amendment  Relating  to  Municipal  Affairs  was  intend- 
ed to  give  municipalities  exclusive  right  to  enact  legislation  for  their 
needs,  p.  387. 

Approved  in  Ex  parte  Braun,  141  Cal.  209,  city  governed  by  charter 
framed  under  constitution  may  impose  license  tax  for  revenue  pur- 
poses. 

Miscellaneous. — Martin  v.  Election  Commissioners.  126  Cal.   :  "Ifl. 

126  Cal.  404  413.     MARTIN  v.  ELECTION  COMMISSIONERS. 

Act  of  March  7,  1883,  providing  generally  for  submission  of  constitu- 
tional amendments  to  the  people,  is  valid,  p.  410. 
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Approred  in  People  v.  Curry,  130  Cal.  93,  amendmente  of  1809,  to  Po- 
litical Ck>de,  sections  1195,  1107,  providing  for  certification  of  constitu- 
tional amendments  by  Secretary  of  State  to  county  clerk's  not  less  than 
twenty-five  days  before  election,  means  at  next  general  election  after 
proposal  of  amendment.  *>. 

San  Francisco  could  Adopt  Charter  and  fix  therein  manner  in  which, 
times  at  which  and  terms  for  which  several  county  officers  shall  be 
elected  or  appointed,  pp.  410,  411. 

Cited  in  Crowley  v.  Freud,  132  Cal.  441,  442,  443,  444,  456,  civil  service 
•commission  established  under  new  charter  of  San  Francisco  cannot  pre- 
scribe qualifications  of  county  officers. 

126  Cal.  413-418.    SAN  DIEGO  SAV.  BANE  v.  BARHETT. 

Amendment  to  Code  of  Civil  Procedure,  section  702,  extending  time 
for  redemption  from  execution  sales,  has  no  application  to  sales  under 
foreclosure  of  mortgages  executed  prior  to  its  enactment,  p.  417. 

Approved  in  Welsh  v.  Cross,  146  Cal.  628,  Malone  v.  Iloy,  134  Cal. 
346,  Tuohy  v.  Moore,  133  Cal.  518,  and  Haynes  v.  Tredway,  133  CaL 
404,  all  following  rule. 

126  Cal.  418  424.    SECURITY  LOAN  ETC.  CO.  v.  BOSTON  ETC.  CO. 

If  Party  Appearing  Specially  to  Object  to  Jurisdiction  asks  for  any 
relief  which  can  be  granted  only  on  hypothesis  that  court  has  jurisdic- 
tion his  appearance  is  general,  pp.  422,  423. 

Approved  in  Thompson  v.  Alford,  128  Cal.  229,  when  defendant's  at- 
torney assumed  to  appear  specially  to  move  for  vacation  of  judgment 
and  in  supreme  court  only  to  move  to  dismiss  appeal,  but  motion  pa- 
pers, besides  stating  want  of  service  of  summons,  presented  as  ground 
for  relief  excusable  neglect  of  defendant  in  failing  to  examine  summons 
served  on  him,  appearance  is  general,  and  notice  of  appeal  may  be 
«erved  on  attorney. 

126  Cal.  425-429.    IN  RE  HETTICK. 

Cautionary  Instruction  on  Defense  of  Insanity  is  proper,  p.  428. 

Approved  in  People  v.  Nihell,  144  Cal.  202,  cautionary  instruction  con- 
cerning defense  of  insanity  applies  equally  to  any  aberration  of  mind 
which  might  be  claimed  as  defense. 

Burden  of  Proof  as  to  Defense  of  Insanity  is  on  defendant,  pp.  42S, 
429. 

See  76  Am.  St.  Rep.  93,  note. 

126  Cal.  429-433.    EX  PARTE  McEENNA. 
Municipal  Ordinance  Which,  Under  Ouisa  of  ReTenne  Measiire,  la  ai- 
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tempt  to  end  issuance  and  redemption  of  trading  stamps,  is  void,  pp. 
431,  432. 

Approved  in  Ex  parte  Drexel,  147  CaL  771,  holding  void  trading  stamp 
act  of  1905;  Commonwealth  v.  Sisson,  178  Mass.  581,  delivering  trad- 
ing stamps  with  articles  sold  for  cash  in  accordance  with  previous  an- 
nouncement entitling  purchaser  to  select  article  at  store  of  independent 
concern  issuing  the  stamps  does  not  violate  statutes  of  1898,  chapter 
£76. 

All  intendments  are  in  favor  of  validity  of  municipal  ordinances,  p. 
432. 

Approved  in  In  re  Zhizhu2za,  147  Cal.  333,  upholding  Oakland  ordin- 
ance providing  for  exclusive  removal  of  garbage  by  city  or  its  agents, 
to  be  consumed  in  city  crematory. 

126  Cal.  433-442.    CALIFORNIA  NAV.  &  IMP.  CO.  ▼.  UNION  TRANS. 
CO. 

Dedication  by  Owner  cannot  be  Inferred  from  unauthorized  acts  of 
agent  in  charge  of  land,  p.  441. 

Distinguished  in  Southern  Pac.  Co.  v.  Pomona,  144  Cal.  349,  upholding 
dedication  by  lessee  railroad. 

126  Cal.  443-452.    RAMISH  ▼.  HARTWELL. 

Amendment  or  Repeal  of  Statute  adopted  by  another  statute  cannot 
subvert  purpose  or  operation  of  adopting  statute,  unless  there  is  clear 
necessity  for  such  construction,  pp.  446,  447. 

Approved  in  Crane  v.  Cummings,  137  Cal.  203,  fact  that  provision  of 
Code  of  Civil  Procedure,  section  726,  authorizing  court  to  appoint  com- 
missioner to  sell  property  was  enacted  at  later  date  than  provision  in 
street  improvement  act  does  not  render  it  inapplicable;  Ellis  v.  Witmer, 
134  Cal.  255,  arguendo. 

Bond  Act  of  1893  is  Valid  in  ao  Far  as  Making  Issuance  of  bond  con- 
clusive evidence  of  regularity  of  proceedings  not  essential  to  jurisdic- 
tion of  officers  to  create  assessment,  p.  450. 

Approved  in  German  Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  129,  power  con- 
ferred upon  council  by  street  bond  act  to  impose  charge  upon  property 
owners  for  period  of  ten  years  is  valid  exercise  of  taxing  power;  Ilad- 
ley  V.  Dague,  130  Cal.  222,  upholding  street  improvement  act  providing 
for  apportioning  expense  of  street  improvement  according  to  frontage 
of  lots  along  street.  Explained  in  Chase  ▼.  Trout,  146  Cal.  356,  358, 
360,  361,  (dissenting  opinion,  pp.  373,  374,  375),  under  curative  clause  of 
Street  Bond  Act  objections  as  to  iiTCgularities  in  proceedings  are  im- 
material after  issuance  of  bonds. 

128  Cal.  454  457.    LANDIS  v.  WOODMAN. 
Where  Claim  Against  Estate  Consists  of  Note  not  Yet  Due,  particu- 
Notes   Cal.  Rep.— 315 
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lars  of  claim  other  than  those  appearing  on  face  of  note  need  not  be 
stated,  p.  456. 

Approved  in  Thompson  v.  Orena,  134  Cal.  29,  and  Crocker- Woolworth 
Nat.  Bank  ▼.  Carle,  133  Cal.  410,  both  following  rule;  Griffith  v.  Lewin^ 
129  Cal.  598,  substantial  compliance  with  requirements  of  statute  re- 
specting verification  of  claims  against  estates  of  decedents  is  suf- 
ficient. 

Miscellaneous. — People  v.  Landis,  139  Cal.  427,  reciting  history  of  litt* 
gation. 

126  Cal.  467-458.    ESTATE  OF  FAY. 

Where  Undertaking  on  Appeal  is  Insufficient,  appeal  will  be  dismissed 
on  motion  if  no  sufficient  undertaking  is  filed  prior  to  hearing  of  motion, 
p.  458. 

Approved  in  Jarman  v.  Bea,  129  Cal.  158,  refusing  to  dismiss  appeal 
where  new  undertaking  in  place  of  one  insufficient  in  form  filed  prior 
to  hearing  of  motion  to  dismiss. 

Miscellaneous. — Costa  v.  Superior  Court,  137  CaL  81,  reciting  history 
of  litigation. 

126  Cal.  462-465.    PEOPLE  v.  HOLlfES. 

Elements  of  Grand  Larceny  stated,  p.  463. 

Approved  in  People  v.  Ruiz,  144  Cal.  263,  on  charge  of  grand  larceny 
it  is  not  prejudicial  to  give  instruction  in  language  of  statute  where 
jury  were  told  they  could  only  convict  if  they  believed  beyond  reason- 
able doubt  that  defendant  had  done  thing  charged  or  aided  and  abetted 
same.  • 

126  Cal.  465-466.    STACKPOLE  ▼.  HERMANN. 

Where  Undertaking  on  Appeal  from  Order  Denjdng  motion  for  new 
trial  is  signed  prior  to  order  of  denial,  there  is  no  undertakinor,  and  new 
undertaking  cannot  be  filed  prior  to  hearing  of  motion  to  dismiss  appeal, 
p.  466. 

Distinguished  in  Jarman  v.  Rea,  129  Cal.  159,  where  new  undertaking 
in  place  of  one  insufficient  in  form  is  filed  before  hearing  of  motion  to 
dismiss  appeal  is  heard,  appeal  cannot  be  dismissed. 

126  Cal.  467-470.     HIGGINS  v.  MANSON. 

Equitable  Mortgage,  how  created,  p.  470. 

Approved  in  Hall  v.  Cayot,  141  Cal.  18,  19,  where  note  of  deeedent 
was  intended  to  be  secured  by  his  delivery  to  payee  of  unindorsed  ow- 
tificate  of  stock  standing  on  corporation  books  in  his  name,  which  iB> 
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tention  was  evidenced  by  secretary  indorsed  thereon,  stating  object  of 
delivery,  equitable  lien  enforceable  between  parties  was  created. 

126  Cal.  471-481.    HAJRT  v.  CHURCH,  77  Am.  St.  Rep.  195. 

Homestead  Mortgage  must  be  Jointly  and  concurrently  executed  by 
both  husband  and  wife,  p.  476. 

Approved  in  T^ange  v.  Geiser,  138  Cal.  684,  mortgage  of  homestead  by 
wife  alone,  not  validated  by  subsequent  conveyance  of  homestead  by 
husband  to  wife. 

.  Where  purchaser  of  negotiable  instrument  shows  he  purchased  it  for 
valuable  consideration  before  maturity,  plaintiff  in  action  to  cancel 
note  for  fraud  in  procuring  its  execution,  must  show  purchaser  had 
actual  notice  of  fraud  at  time  of  purchase,  p.  480. 

Distinguished  in  Bell  v.  Pleasant,  145  Cal.  416,  in  action  to  cancel  deed 
where  plaintiff  asserts  title  under  prior  unrecorded  deed  and  defendant 
claims  under  recorded  deed  resting  on  subsequent  recorded  deed  from 
plaintiff's  grantor,  under  t^hich  grantee  took  no  title  as  such,  burden  is 
on  defendant  to  prove  he  is  bona  fide  purchaser. 

After  Proof  of  Fraudulent  Intent  of  vendor  of  note  and  mortgage, 
and  proof  of  payment  of  value  by  purchaser,  party  assailing  transfer 
must  show  knowledge  by  purchaser  of  fraudulent  intent  of  vendor  in 
making  sale,  p.  481. 

Approved  in  Roberts  v.  Burr,  135  Cal.  159,  following  rule  in  replevin; 
Nisson  V.  Hood,  140  Cal.  225,  in  action  on  purchase  money  notes  where 
defendant  cross-complains,  damages  sustained  by  fraudulent  representa- 
tions of  vendor,  he  is  entitled  to  prove  fraud;  Evans  v.  Duke,  140  Cal. 
28,  if  by  reason  of  fraud  of  plaintiff  there  has  been  total  or  partial  fail- 
ure of  consideration  of  contract  sought  to  be  enforced,  defendant  is  en- 
titled to  be  relieved  from  payment  to  extent  of  such  failure.  See  78  Am.. 
St.  Rep.  824,  note. 

Rescission  of  Contract  is  not  Necessary  to  defense  of  fraud,  p.  479^ 
Approved  in  Simon  Newman  Co.  v.  Lassing,  141  Cal.  178,  in  action  of 
unlawful  detainer  for  holding  over,  defendant  may  set  up  fraud  in  pro- 
curement of  deed  and  lease  without  setting  up  rescission. 

126  Cal.  482-485.    RYER  v.  FLETCHER  RYER  CO. 

Partition  Under  the  Cod6  is  a  special  statutory  proceeding,  p.  483. 

Approved  in  Murphy  v.  Superior  Court,  138  Cal.  70,  partition  of  dis- 
tinct parcels  in  different  counties  between  tenants  in  common  who  de- 
rive title  from  same  source  may  be  brought  in  any  county  in  which  any 
portion  of  land  is  situated. 

126  Cal.  486.    VINELAND  IRR.  DIST.  v.  AZUSA  IRR.  DIST. 

Essential  of  Percolating  Water  is  that  it  does  not  form  part  of  sur- 
,face  of  stream,  p.  494. 
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Distinguished  in  Eatz  y.  Walkinshaw,  141  Gal.  131,  owners  of  artesian 
wells  in  artesian  belt  of  percolating  water,  waters  of  which  are  neces- 
sary for  domestic  use  and  irrigation  of  lands,  may  restrain  diversion  of 
water  by  owner  of  land  situated  in  belt  for  purpose  of  conveying  same 
to  distant  lands  for  sale. 

If  Subsurface  Flow  is  Necessary  to  support  surface  flow,  injurioiu  di- 
version may  be  enjoined,  pp.  496,  498. 

Approved  in  Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  588, 
^89,  one  who  has  no  legal  right  to  surface  flow  of  stream  cannot,  as 
against  an  appropriator  or  riparian  proprietor  entitled  to  such  flow,  by 
indirection,  obtain  right  to  divert  any  part  thereof  by  subterranean  tap- 
ping; McClintock  v.  Hudson.  141  Cal.  280,  owner  of  land  adjoining 
stream,  who  by  excavations  on  his  land  takes  percolating  water  there- 
from, and  to  that  extent  diminishes  flow  of  stream,  has  no  greater  right 
to  water  thus  taken  from  stream  than  he  would  have  if  water  were 
taken  directly  from  the  stream;  Roberts  v.  Krafts,  141  Cal.  27,  where> 
by  means  of  tunnels  and  cuts,  one  concentrates  and  accumulates  waters 
diffused  through  saturated  mass  of  sand  and  gravel  constituting  sub- 
surface flow  of  creek  on  another's  land,  he  "develops"  water. 

126  Cal.  505-609.    PBOPLE  v.  MOLINA. 

Remarks  by  District  Attorney  in  Argument  which  are  in  accordance 
with  evidence  and  pertinent  to  issues,  are  harmless,  pp.  507,  508. 

Approved  in  People  v.  Smith,  143  Cal.  600.  remarks  of  district  attor- 
ney, made  in  good  faith,  in  allusion  to  former  conviction,  by  way  of 
address  to  court  in  opposition  to  offer  of  evidence  of  proceedings  in  jus- 
tice court,  under  plea  of  former  acquittal,  are  not  prejudicial  where 
court  cautioned  jury  not  to  pay  attention  to  remarks;  People  v.  Der- 
bert,  138  Cal.  472,  holding  it  misconduct  on  part  of  district  attorney  to 
persist,  against  ruling  of  court,  in  asking  questions  on  matters  not  ma- 
terial to  issues;  People  v.  Rodley,  131  Cal.  262,  improper  remark  of  dis- 
trict attorney  in  prosecution  for  perjury  as  to  promptness  of  verdict  on 
contest  of  will  at  probate  of  which  perjury  committed,  is  not  prejudicial 
where  defendant  admitted  that  will  was  bogus. 

126  Cal.  509-515.    PEOPLE  v.  PIGGOTT. 

Averment  of  Ownership  in  Participial  Form  is  no  objection  to  indiet- 
Tnent,  pp.  511,  512. 

Approved  in  People  v.  Ennis,  137  Cal.  265,  upholding  indictment  for 
perjury  averring  in  participial   form  oath  taken  by  defendant. 

126  Cal.  51C-520.    BAKER  v.  SOUTHERN  CALIFORNIA  RT.  CO. 

Tenant  or  Licensee  may  Recover  Against  Railroad  for  loss  of  animals 
on  ground  of  failure  to  fence  right  of  way,  p.  619. 
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Approved  in  Walt  her  v.  Sierra  Ry.  Co.,  141  Cal.  289,  tenant  may  main- 
tain action  against  railroad  for  killing  stock  under  Civil  Code,  section 
485. 

Miscellaneons. — Baker  y.  Southern  California  Ry.  Co.,  130  Cal.  114,. 
reciting  history  of  litigation;  Southern  Cal.  Ry.  Co.  v.  Superior  Courts 
127  Cal.  421,  appealable  orders  made  in  superior  court  in  cause  trans- 
ferred thereto  from  justice's  court  cannot  be  annulled  on  writ  of  re- 
view. 

126  Cal.  621  526.    HORTON  ▼.  JACK. 

Miscellaneous. — Snyder  v.  Jack,  140  Cal.  585,  reciting  history  of  liti- 
gation. 

126  Cal.  527-530.     REID  y.  EN6LEHART  ETC.  CO.,  77  Am.  St.  Rep. 
206. 

Formalities  and  Conditions  Prescribed  by  Statute  for  selection  of 
homestead  cannot  be  disregarded,  p.  529. 

Approved  in  Tappendorff  v.  Moranda,  134  Cal.  421,  statement  of  ac- 
tual ''cost"  value  of  premises  in  declaration  of  homestead  is  not  com- 
pliance with  statute. 

126  Cal.  531-535.    CALKINS  y.  EQUITABLE  ETC.  ASSN. 

Indorsement  of  Stock  Certificate  and  delivery  to  indorse  without  con- 
sideration is  valid  gift  though  donor  reserved  right  to  dividends  for  life^ 
pp.  534,  535. 

Approved  in  Spitler  v.  Eaeding,  133  Cal.  503,  fact  that  note  and  mort- 
gage payable  to  daughter  and  another  mortgagee  were  in  custody  of 
father  cannot  affect  daughter's  right  in  gift  which  was  perfected  when 
father  loaned  money  to  mortgagor;  Noble  v.  Garden,  146  Cal.  230,  where 
deceased  during  life  maintained  control  of  stock  certificate  in  building 
association  and  drew  all  dividends  after  delivery  of  assigned  certificate* 
to  agent,  to  whom  she  delivered  other  shares,  with  pass  book,  fact  that 
she  instructed  him  to  deliver  shares  after  her  death,  which  he  did,, 
does  not  show  gift  causa  mortis. 

126  Cal.  536-540.    SUSSMAN  y.  SAN  LUIS  OBISPO  CO. 

Railroads  as  Well  as  Other  Corporations  may  dedicate  right  to  use 
as  public  highway  land  conveyed  to  it  for  railroad  purposes,  p.  538. 
Approved  in  Southern  Pac.  Co.  y.  Pomona,  144  Cal.  342,  following  rule^ 

126  Cal.  541-546.    LOS  ANGELES  ETC.  BANK  y.  SPIRES. 

Defects  in  Incorporation  Proceedings  are  immaterial  on  collateral  st^ 
tack  where  association  has  carried  on  business  for  long  time,  p.  544. 
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Approved  in  San  Diego  Gas  Co.  v.  Frame,  137  Cal.  444,  where  articles 
of  ineorj)oration  were  in  fact  delivered  to  county  clerk,  who  was  ex- 
officio  recorder,  and  who  erroneously  marked  them  as  filed  in  recorder's 
office,  and  Secrtearay  of  State  issued  certificate  of  incorporation,  legal- 
ity of  organization  not  collaterally  attackable  in  suit  to  quiet  title  to 
property.  , 

126  Cal.  546  548.    CONDEE  ▼.  6T6ER. 

Trial  Judge  must  Grant  New  TiIaI  when  he  is  not  satisfied  with  ver- 
dict or  findings,  irrespective  of  question  of  confiicting  evidence,  p.  547. 

Approved  in  Estate  of  Motz,  136  Cal.  560,  applying  rule  to  will  con- 
test; Byxbee  v.  Dewey,  128  Cal.  326,  applying  rule  in  claim  and  deliv- 
er>';  Churchill  v.  Flournoy,  127  Cal.  362,  applying  rule  in  action  to  abate 
dam  and  enjoin  diversion  of  water. 

126  Cal.  549-651.    PHELPS  v.  MAYERS. 

Mortgage  and  Contemporaneous  Note  recited  therein,  for  security  of 
which  it  was  given,  should  be  construed  together,  p.  550. 

Approved  in  Meyer  v.  Weber,  133  Cal.  684,  where  antedated  note  re- 
cites that  it  is  secured  by  mortgage  which  provides  for  maturity  thereof 
and  foreclosure  upon  default  in  payment  of  interest  and  mortgage  pro- 
vided for  attorney's  fees,  note  and  mortgage  are  inseparably  connected, 
and  note  is  non-negotiable. 

126  Cal.  557-659.    McEEE  STAIR  BLD6.  CO.  v.  MARTIN. 

Sale  of  Business. — ^Absence  of  delivery  and  change  of  possessioB,  p. 
558. 

Approved  in  dissenting  opinion  in  Hunt  v.  Hammel,  142  Cal.  482, 
majority  upholding  sufficiency  of  evidence  of  delivery  and  change  of  pos- 
session of  stock  of  merchandise  sold  by  husband  to  wife, 

126  Cal.  560-565.    METER  v.  HAAS. 

Where  Party  Unable  to  Read  Reposes  Confidence  in  agent  of  defend- 
ant, who  defrauds  him  into  signing  full  release  of  all  claims  for  injuries, 
he  may  bring  action  for  injuries  without  offering  to  return  considerm- 
tion,  p.  561. 

Approved  in  Calmon  v.  Sarraille,  142  Cal.  642,  where  agent  employed 
to  negotiate  purchase  of  land  obtained  offer  for  specific  sum  and  false- 
ly represented  to  principal  that  vendor,  in  addition,  insisted  on  deed  to 
lot  belonging  to  plaintiff,  whereby  principal  consented  and  signed  deed 
on  representation  of  agent  that  it  was  to  purchaser,  whereas  in  fact  it 
was  to  agent,  mere  failure  of  principal  to  read  it  does  not  bind  him. 
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126  Gal.  571-575.    BOYD  y.  SOUTHERN  CALIFORNIA  RT. 

Title  or  Right  to  Possession  of  Real  Property  cannot  be  made  issue 
in  justice's  court  except  by  verified  answer,  p.  574. 

Approved  in  Raiseh  v.  Sausalito  L.  &  F.  Co.,  131  Cal.  217,  where  there 
is  nothing  in  pleading  to  show  that  action  upon  money  demand  for  less 
than  three  hundred  dollars  for  improving  street  involves  title  to  nr 
possession  of  real  estate,  superior  court  has  appellate  jurisdiction  only 
and  no  appeal  lies  to  supreme  court. 

126  Cal.  582-586.    WALTER  v.  MERCED  ACADBBIY  ASSN. 

To  Become  Owners  and  Holders  of  Original  Certificates  of  first  issue 
•of  stock  no  subscription  is  necessary,  p.  585. 

Approved  in  Vermont  M.  Co.  v.  Declez  G.  Co.,  135  Cal.  588,  following 
rule. 

126  Cal.  587-590.    VIZELICH  ▼.  SOUTHERN  PACIFIC  CO. 

Employee  cannot  Recover  for  Injuries  sustained  by  reason  of  defec- 
lice  condition  of  appliances  except  when  defects  were  proximate  cause 
of  injury,  p.  588. 

Approved  in  Luman  v.  Golden  etc.  Min.  Co.,  140  Cal.  706,  707,  apply- 
ing rule  in  action  for  injury  to  servant  caused  by  fall  of  bucket  from 
hoisting  machinery  used  in  mine. 

126  Cal.  591-600.    MACKENZIE  ▼.  HODGKIN,  77  Am.  St.  Rep.  209. 

Where  Complete  Determination  of  Controversy  cannot  be  had  with- 
out bringing  in  parties  to  transaction  involved,  who  are  not  named  in 
original  complaint,  they  may  be  brought  in  as  defendants  to  cross- 
•complaint,  p.  595. 

Approved  in  Stockton  Sav.  etc.  Soc.  v,  Harrold,  127  Cal.  618,  apply- 
ing rule  in  foreclosure  of  mortgage,  subsequent  mortgagee  who  is  party 
defendant  may,  by  cross-complaint,  foreclose  his  mortgage,  though 
larger  tract  involved  and  third  party  joined  in  mortgage;  Alpers  v. 
Bliss,  145  Cal.  571,  upholding  order  striking  out  supplemental  cross-com- 
plaint in  partition. 

126  Cal.  600-607.    COMMERCIAL  BANK  Y.  PRITCHARD. 

Fixtures  attached  to  leasehold  property  by  lessee  become  part  of 
realty,  p.  605. 

Approved  in  Wadman  v.  Burke,  147  CaL  354,  where  lessee  during  term 
annexed  trade  fixtures  to  realty  and  at  end  of  term  accepted  new  leace, 
-•ilent  as  to  fixtures,  he  cannot  remove  same  at  end  of  new  term. 
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126  Cal.  607-610.    PECK  v.  AGNEW. 

Failure  to  Return  Summons  in  Three  Years  authorizea  dismissal  as  to 
parties  not  appearing,  and  action  may  be  prosecuted  against  those  who 
appeared,  p.  609. 

Approved  in  Siskiyou  County  Bank  v.  Hoyt,  132  Cal.  84,  verbal  re- 
quest for  delay  in  service  of  summons  and  verbal  authority  to  plaintiff 
to  enter  judgment  without  further  service  is  not  an  appearance,  so  that 
return  of  summons  is  dispensed  witti. 

Party  Appearing  cannot  Urge  Defects  in  service  of  summons  on  other 
parties,  p.  609. 
Approved  in  Adams  v.  Hopkins,  144  Cal.  30,  following  rule. 

126  Cal.  614-621.    GARDNER  y.  JONES. 

Substituted  Judge  has  all  Powers  of  Judge  of  Court  to  which  he  Is 
called,  p.  620. 

Approved  in  Farleigh  v.  Kelly,  24  Mont.  373,  Code  of  Civil  Procedure, 
section  36,  giving  judge  of  one  district,  when  holding  court  for  judge  of 
another  district,  "same  power,  either  in  court  or  chambers,  as  judge 
thereof,"  does  not  violate  constitution. 

Miscellaneous. — ^In  re  Buchanan,  129  Cal.  331,  reciting  history  of  liti- 
gation. 

126  Cal.  621-627.    WHITE  ▼.  HAYDEN. 

Board  of  Supervisors  Need  not  Designate  Fund  out  of  which  claim 
for  services  rendered  as  supervisor  and  road  commissioner  is  to  be 
paid,  p.  623. 

Approved  in  Sutter  County  v.  McGriff,  130  Cal.  127,  order  of  super- 
visors that  amount  of  damages  assessed  and  awarded  be  set  apart  in 
treasury  of  county  "out  of  proper  fund**  to  be  paid  in  accordance  with 
law  is  sufficient. 

126  Cal.  628-635.    BARBOUR  v.  FLICK. 

When  Trial  Proceeds  upon  Theory  that  value  of  defendant's  land  is  in 
issue,  plaintiff  cannot  object  on  appeal  for  first  time  that  no  such  issue 
was  tried,  p.  632. 

Approved  in  Flinn  v.  Ferry,  127  Cal.  654,  following  rule;  Carroll  ▼. 
Briggs.  138  Cal.  454,  objection  that  complaint  should  have  alleged  con- 
sideration cannot  be  urged  for  first  time  on  appeal,  where  answer  aided 
complaint. 

126  Cal.  640-644.     FRESNO  MILLING  CO.  ▼.  FRESNO  CANAL  ETC 
CO. 
Relief  from   Contract  Because  of  Impossibility  of  Performance   is- 
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granted  because  impossibility  attaches  to  thing  to  be  done  and  not  to 
him  alone  who  has  contracted  to  do  it,  p.  642. 

Approved  in  Tuohy  v.  Moore,  133  Cal.  523,  where  plaintiff,  who  was 
mortgagee  in  possession  under  contract  entitling  him  to  farm  lands  and 
pay  rents  to  purchaser  under  foreclosure,  unnecessarily  had  nephew 
appointed  receiver  under  foreclosure,  and  nephew  interfered  with  per- 
formance of  contract  of  sale  by  purchaser  which  vendor  made  no  ef- 
fort to  stop,  vendor  cannot  rescind  for  impossibility  of  performance. 

126  Cal.  644-653.    WOLTERS  v.  ROSSI. 

Order  Vacating  Dismissal  of  Action  by  clerk  at  direction  of  plaintiff 
is  within  jurisdiction  of  superior  court,  whether  judgment  of  dis- 
missal has  been  entered  or  not,  pp.  648,  649. 

Distinguished  in  Palace  Hardware  Co.  v.  Smith,  134  Cal.  385,  entry^ 
of  dismissal  by  consent  of  plaintiff  under  mistake  of  fact  cannot  affect 
court's  jurisdiction  to  grant  relief  against  mistake  by  vacating  judg- 
ment. 

126  Cal.  653  657.    B0WERIN6  ▼.  ADAMS. 

Where  Judgment  cannot  be  Modified  in  Favor  of  Defaulting  Defend- 
ants appealing  without  affecting  interests  of  other  defaulting  defend 
ants,  who  were  not  served  with  notice  of  appeal,  appeal  will  be  dis- 
missed, p.  656. 

Approved  in  Power  v.  Murphy,  26  Mont.  390,  where  plaintiff  recovers 
judgment  in  foreclosure  and  deficiency  judgment  against  mortgagor,  he 
failing  to  answer,  latter  must  be  served  with  notice  of  appeal  by  other 
defendants. 

128  Cal.  657-670.     STANTON  v.  SINGLETON. 

Specific  Performance  not  Granted  Unless  Contract  performed  by 
plaintiff  and  allows  mutuality  of  remedy  of  specific  performance,  p. 
663. 

Approved  in  Los  Angeles  etc.  Co.  v.  Occidental  Oil  Co.,  144  Cal.  532, 
applying  rule  to  contract  for  interest  in  oil  lands,  main  object  of 
which  was  to  secure  development;  O'Brien  v.  Perry,  130  Cal.  530,  refus- 
ing specific  performance  of  oral  agreement  between  father  and  daugh- 
ter, whereby  he  gives  her  rent  of  home  free  for  life  and  would  will 
her  residue  in  consideration  of  her  promise  to  provide  him  a  home  there- 
in and  supply  his  personal  wants  for  life. 

A  Vague  and  Uncertain  Contract  will  not  be  specifically  enforced, 
though  it  may  be  void  for  uncertainty,  p.  664. 

Approved  in  Moore  v.  Tuohy,  142  Cal.  347,  refusing  specific  perform- 
ance of  contract  to  convey  land  because  defendant  failed  in  action  to 
rescind  and  refused  to  allow  plaintiff  to  perform  it,   where  plaintiff' 
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must  perform  personal  services  before  he  can  demand  conTeyance,  and 
services  are  unperformed,  and  performance  cannot  be  oompeUed  and 
has  become  impossible. 

126  Cal.  670-674.  LOS  ANGELES  CO.  ▼.  SPENCER.  77  Am.  St.  B«p. 
217. 

Every  Provision  of  Act  of  x88x,  page  88,  to  protect  horticnltiixe,  is 
germane  to  subject  matter  expressed  in  title,  pp.  671,  672. 

Approved  in  Riverside  Ck)unty  v.  Butcher,  133  Cal.  325,  upholding 
Statutes  of  1897,  page  244,  giving  lien  on  land  of  owner  for  destroying 
scale  and  other  insects  found  upon  his  trees.  See  79  Am.  St.  Rep.  402, 
note. 

Power  Given  to  Horticultural  Act  of  i88z  to  commissioners  to  de- 
termine whether  any  particular  place  is  a  nuisance  and  to  abate  the 
same  is  not  judicial  power,  within  inhibition  of  oonstitution,  p.  078. 

Approved  in  Ex  parte  Whitley,  144  Cal.  179,  upholding  dental  aet  of 
1901  requiring  the  obtaining  of  license  from  board  of  dental  examin- 
ers before  engaging  in  practice  of  dentistry.  Distinguished  in  Ex  parte 
Hayden,  147  Cal.  651,  holding  void  act  of  1903,  requiring  all  fruit 
shipped  or  offered  for  shipment  to  be  labeled  with  county  and  locality 
where  grown. 

126  Cal.  680-682.     PEOPLE  v.  ARNETT. 

Miscellaneoiia.— People  t.  Amett,  129  CaL  Wl,  redting  hirtory  oi 
litigation. 
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127  Cal.  1-8.    PACTFIC  PAV.  CO.  v.  MOWBRAY. 

Assessment  and  Other  Documents  connected  therewith  are  prima  facie 
evidence  of  its  regularity,  p.  3. 

Approved  in  San  Francisco  Pav.  Go.  v.  Bates,  134  Cal.  40,  bid  for  street 
work  signed  in  name  of  corporation  by  secretary,  which  was  accepted  by 
board,  is  presumed  to  have  been  authorized  by  corporation. 

127  Gal.  4-21.    JOHNSON  t.  GOODYEAR  MINING  CO. 

Act  of  March  29,  1897,  regulating  wages  of  employees  of  corporations, 
and  establishing  liens  therefor,  is  special  legislation,  pp.  7-9. 

Approved  in  Beveridge  v.  Lewis,  137  Cal.  631,  Code  of  Civil  Procedure, 
Bection  1248,  allowing  general  benefits  to  land  not  taken,  to  be  deducted 
in  case  of  natural  persons  only,  is  void;  Williamson  v.  Liverpool  etc.  Ins. 
Co.,  105  Fed.  33;  Revised  Statutes  of  Nevada  of  1899,  section  8012,  pro- 
viding for  damages  and  attorney's  fees  in  actions  against  insurance 
companies  on  policies,  is  void. 

127  Cal.  40-45.    BRINGHAM  ▼.  KNOX. 

Complaint  in  Foreclosure  of  Lien  Claim  which  alleges  value  by  alleg- 
ing contract  price  is  sufficient  in  absence  of  demurrer  for  uncertainty, 
pp.  44,  45. 

Approved  in  Carpenter  v.  Furrey,  128  Cal.  669,  following  rule;  Ander- 
-flon  V.  Bank,  l4u  Cal.  699,  apply mg  rule  in  action  to  set  aside  judgment 
■and  to  enjoin  its  collection  for  fraud. 

127  Cal.  49-51.    BIRCH  v.  PHELAN. 

Juror  in  Criminal  Case  in  superior  court  of  San  Francisco  is  not  en- 
titled to  pay  out  of  municipal  treasury,  pp.  50,  51. 

Approved  in  Powell  v.  Phelan,  138  Cal.  272.  act  of  1901,  providinjr  for 
payment  of  trial  jurors  who  have  served  in  San  Francisco  since  act  of 
1895,  is  void  as  legislative  gift;  Jackson  v.  Baehr,  138  Cal.  207,  Penal 
Oode.  section  1143,  relating  to  jurors*  fees,  in  criminal  cases,  cousftrued. 
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127  Oal.  56  67.    DAY  v.  DUNNING. 

Ballots  Cast  for  Bzcessiye  Number  of  Names  for  one  office  have  ef- 
fect only  of  not  being  counted  for  that  office,  p.  56. 

Approved  in  Patterson  v.  Hanley,  136  Cal.  272,  ballots  upon  which  cross 
is  placed  after  both  '"yes"  and  'no"  in  voting  upon  constitutional  amend- 
ment, are  not  totally  void. 

127  Cal.  61-64.    CARPENTER  v.  NUTTER. 

Complaint  in  Action  for  Malicious  Prosecution  must  allege  termina- 
tion of  prosecution  in  favor  of  defendant,  p.  63. 

Approved  in  Dowdell  v.  Carpy,  129  Cal.  172,  applying  rule  in  action  foe 
malicious  prosecution  of  civil  action. 

127  Cal.  66-67.    PEOPLE  ▼.  VALLIERE. 

It  is  Prejudicial  Error  to  admit  irrelevant  evidence,  though  it  is  after- 
ward striken  out,  p.  66. 

Approved  in  State  v.  De  Masters,  15  S.  Dak.  584,  on  prosecution  for  in> 
cest,  admission  in  evidence  of  statements  made  in  defendant's  absence 
by  woman,  just  after  birth  of  child,  as  to  its  paternity,  was  reversible 
error,  though  jury  subsequently  instructed  not  to  consider  such  evidence. 

Where  Answer  to  Question  of  Prosecution  is  ruled  out,  it  is  misconduct 
for  district  attorney,  in  argument  to  jury,  to  refer  to  matter  of  such 
answer,  p.  66. 

Approved  in  People  v.  Derbert,  138  Cal.  471,  it  is  misconduct  on  part  of 
district  attorney  to  persist,  against  ruling  of  court,  in  asking  improper 
questions;  People  v.  Sing  Lee,  145  Cal.  191,  where  defendant  was  con- 
victed of  receiving  stolen  goods,  new  trial  properly  granted  because  dis- 
trict attorney  told  jury  that  defendant  was  guilty  of  keeping  a  "fence'' 
which  only  rested  on  excluded  evidence. 

127  Cal.  70  72.    HIBERNIA  SAV.  ETC.  SOC.  v.  FREESE. 

Where  Undertaking  on  Appeal  is  executed  prior  to  second  notice  of  ap- 
peal,  and  after  first  notice,  its  filing  after  second  appeal  does  not  con- 
stitute it  an  undertaking  on  such  appeal,  p.  71. 

Distinguished  in  Jarman  v.  Rea,  129  Cal.  159,  where  undertaking  on 
appeal  is  merely  insufficient  in  form,  new  undertaking  may  be  filed 
before  hearing  of  motion  to  dismiss  appeaL 

126  Cal.  86-90.    BERGEVIN  v.  CURTZ. 

Elector  defined,  p.  88. 

Approved  in  dissenting  opinion  in  Huston  v.  Anderson,  145  Cal.  341, 
majority  holding  votes  cast  by  persons  assisted  to  vote  by  election  offi- 
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-cera  are  illegal  unless  it  appear  from  register  that  each  has  declared 
under  oath  when  registered  that  he  cannot  read  or  cannot  maxk  ballot 
by  reason  of  physical  disability. 

127  Gal.  91-98.    ESTATE  OF  UPHAM. 

Fact  that  Trustees  of  Designated  Orphans'  Home  to  whom  devise  was 
made  were  not  incorporated  cannot  affect  validity  of  devise,  p.  94. 

Approved  in  Estate  of  Winchester,  133  Cal.  275,  277,  an  unincorporated 
association,  formed  for  a  charitable  object,  composed  of  certain  known 
members,  and  governed  by  constitution  and  by-laws,  is  capable  of  tak- 
ing by  bequest. 

Equity  Will  not  Allow  a  charitable  use  to  fail  for  want  of  a  legal  trus- 
tee, p.  94. 

Approved  in  Estate  of  Gay,  138  Cal.  554,  555,  provision  in  will  attempt- 
ing to  create  permanent  trust  fund,  the  income  of  which  is  to  be  devoted 
to  care  of  testator's  burial  plot,  does  not  establish  charitable  use,  and 
is  void;  Fay  v.  Howe,  136  Cal.  603,  where  testator  created  perpetual 
charitable  fund,  fact  that  he  has  provided  only  for  exercise  of  the  discre- 
tion of  nephew  as  trustee  does  not  show  that  the  trust  is  personal  to 
him. 

Where  Testato'i  Gives  All  His  Property  remaining  after  payment  of 
specific  gifts,  though  fund  be  estimated  in  money,  latter  gift  is  not 
specific,  but  carries  everything  which  has  not  been  disposed  of  by  lapses 
or  void  devises  or  legacies,  p.  98. 

Approved  in  Estate  of  Granniss,  142  Cal.  7,  will  making  certain  be- 
quests and  devising  residue  to  daughter,  passes  to  daughter  all  testa- 
tor's estate  not  otherwise  bequeathed;  O'Connor  v.  Murphy,  147  Cal. 
152,  construing  will  containing  residuary  devise  to  wife  and  children 
named  and  providing  that  specified  lot  shall  be  kept  and  rented  by  ex- 
ecutor for  their  benefit  until  youngest  child  attains  certain  age  "or 
twelve  years  from  the  date  of  this  will. 

127   Cal.   99-101.    PEOPLE  v.  TERRILL. 

Presumptions  are  All  in  Favor  of  the  innocence  of  the  accused,  p. 
100. 

Approved  in  People  v.  Howard,  143  Cal.  320,  in  prosecution  for  rape 
alleged  to  have  been  committed  by  sexual  intercourse  with  female  under 
sixteen,  evidence  of  "intercourse"  with  prosecuting  witness  it  not  evi- 
dence that  defendant  had  sexual  intercounrse  with  her. 

If  the  Facts  Stated  may  or  may  not  constitute  a  crime,  the  pre- 
sumption is  that  no  crime  is  charged,  p.  100. 

Approved  in  People  v.  Simpton,  133  Cal.  369,  indictment  for  perjury 
must  allege  in  plain  and  direct  language  that  defendant  was  first  duly 
-sworn  to  "testify,  depose  or  certify  truly." 
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127  Cal.  101-103.    EX  PARTE  KNAPP. 

Coanty  Ordinance  Forbidding  Shipment  of  game  from  county  in* 
which  it  has  been  lawfully  killed,  is  void,  p.  102. 

Approved  in  In  re  Marshall,  102  Fed.  326,  holding  void  county  ordi- 
nance making  it  misdeameanor  to  use  magazine  gun  for  killing  game; 
see  78  Am.  St.  Rep.  249,  note.  Distinguished  in  Ex  parte  Kennke,  136 
Cal.  529,  upholding  Penal  Code,  section  626k,  making  tt  misdeameanor 
to  buy  or  sell  quail. 

Ordinance  Intended  to  Discriminate  in  favor  of  sportsmen  and  against 
all  others  in  respect  to  disposition  of  game  lawfully  killed  is  not  proper, 
exercise  of  police  power,  pp.  102,  103. 

Approved  in  dissenting  opinion  in  Ex  parte  Kennke,  136  Cal.  532, 
majority  upholding  Penal  Code,  section  626k,  making  it  misdemeanor 
to  buy  or  sell  quail. 

127  Cal.  107-113.    CALIFORNIA  SAV.  ETC.  SOC.  v.  CDLVER. 

Provision  for  Foreclosure  by  Mortgagee  at  his  election  upon  default 
of  interest  may  be  waived  by  him,  p.  112. 

Approved  in  More  v.  Russell,  133  Cal.  300,  301,  85  Am.  St.  Rep.  170( 
where  note  contained  provision  for  its  becoming  due,  at  option  of  holder 
upon  default  in  interest,  presentation  of  claim  against  estate  of  maker 
on  default  in  interest  does  not  compel  him  to  sue  before  maturity. 

127  Cal.  128-134.     ESTATE  OF  MARRE. 

Administrator  not  Charged  with  Interest  on  money  in  his  hands  un^ 
less  he  has  profited  thereby  or  been  guilty  of  misfeasance,  p.  132. 

Approved  in  Elizalde  v.  Elizalde,  137  Cal.  638,  where  fund  left  in  trust 
by  will  for  care  of  incompetent,  and  executors  acknowledged  reception 
of  fund,  interest  cannot  be  charged  after  trustee's  death  against  his- 
administrator. 

127  Cal.  137-142.    DENlGAN  v.  HIBERNIA  SAV.  ETC.  SOC. 

VHiere  Wife's  Separate  Money  is  deposited  in  savings  bank,  and 
book  shows  alternative  account,  no  gift  to  husband  shown  where  wife 
retained  book,  p.  140. 

Approved  in  Denigan  v.  San  Francisco  Sav.  Union,  127  Cal.  145,  146, 
following  rule.     See  78  Am.  St.  Rep.  42,  note. 

Burden  is  on  Donee  of  Deposit  claiming  under  husband  without  con- 
sideration to  show  affirmatively  that  it  had  ceased  to  be  wife's  sepa- 
rate property,  p.  141. 

Approved  in  Freese  v.  Hibernia  Sav.  etc  Soc,  139  Cal.  396,  follow- 
ing rule. 
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127  Cal.   142  152.     DENIGAN  ▼.  SAN  FRANCISCO  SAV.  UNION.    78 
Am.  St.  Rep.  36. 

Where  Wife  Deposits  Money  in  Savings  Bank,  and  takes  out  bank- 
book in  alternate  names,  burden  is  on  husband's  donee  to  show  that 
it  had  vested  in  husband,  p.  147. 

Approved  in  Freeze  v.  Hibemia  Sav.  etc.  Soc.,  139  Gal.  395,  396, 
following  rule. 

127  Cal.  155-162.    STEVENS  v.  TREEMAN. 

Order  of  Court  for  Payment  of  Claim  for  services  as  reporter  need 
not  designate  fund  out  of  which  it  is  to  be  paid,  p.  168. 

Approved  in  Higgins  v.  San  Diego,  131  Cal.  304,  city  cannot  defeat 
claim  primarily  payable  out  of  an  exhausted  fund  by  refusal  to  trans- 
fer surplus  from  another  fund  thereto. 

Code  of  Civil  Procedure,  section  274,  as  amended  in  1880,  is  valid, 
p.  159. 

Approved  in  Pratt  v.  Browne,  135  Gal.  651,  holding  void  ooimty  govern- 
ment act  (Stats.  1897,  p.  546),  fixing  salary  of  official  court  reporter. 

Amendment  of  1885  to  Code  of  Civil  Procedure,  section  274,  authorizing 
court  to  order  payment  of  monthly  salary  of  reporter,  is  void,  p.  159. 

Approved  in  Pratt  v.  Browne,  135  Cal.  662,  holding  void  count}'  gov- 
ernment act  (Stats.  1897,  p.  546),  fixing  compensation  of  official  court 
reporter;  Meacham  v.  Bear  Valley  Irr.  Co.,  145  Cal.  608,  superior  court 
cannot  in  ejectment  without  trial,  order  judgment  for  plaintiff  for  re- 
covery of  law  for  failure  of  defendant  to  deposit  one  half  of  reporter's 
per  diem  as  required  by  rules. 

127  Cal.  162-166.     CONNICK  v.  HILL. 

Foreclosure  Sale  of  Separate  Parcels  en  masse  not  invalid  where  no 
bids  received  when  offered  separately,  p.  164. 

Approved  in  Summerville  v.  March,  142  Gal.  558,  following  rule; 
Anglo-Galifomian  Bank  v.  Cerf,  142  Cal.  305,  upholding  foreclosure 
sale  of  distinct  parcels  en  masse  when  sheriff  first  offered  property  for 
sale  by  each  description,  and  received  no  separate  bid  for  either  parcel. 

Party  Seeking  to  Set  Aside  Sale  has  burden  of  showing  such  irregu- 
larity or  material  departure  as  will  justify  court  in  setting  it  aside,  p. 
166. 

Approved  in  Anglo-Califomian  Bank  v.  Cerf,  142  Cal.  307,  upholding 
foreclosure  sale  en  masse  when  no  separate  bid  received. 

Affidavit  to  Set  Aside  Foreclosure  Sale  for  selling  parcels  en  masse 
which  had  been  offered  separately  without  bid  must  show  that  parcels 
were  known  lots  or  parcels,  p.  166. 
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Approved  in  Meuz  v.  Trezevant,  132  Cal.  489,  refusing  to  set  aside 
foreclosure  sale  enmasse  for  refusal  to  sell  in  parcels  on  demand  of 
mortgagor,  where  property  sold  for  full  value. 

127  Cal.  177-184.    KEBCH  v.  BEATTY. 

Opinion  of  Jndge  Rendering  Judgment  is  not  admissible  to  control 
effect  of  judgment  as  respects  res  adjudicata,  where  record  shows 
parties  and  cause  of  action  are  the  same,  p.  183. 

Approved  in  Belger  v.  Sanchez,  137  Cal.  618,  applying  rule  in  eject- 
ment. 

Possession  at  Commencement  of  Action  is  necessary  to  maintenaned 
of  ejectment,  p.  183. 

Approved  in  Richards  v.  Morey,  133  Cal.  440,  action  to  recover  pos- 
session of  personalty  will  not  lie  if  at  commencement  of  action  defend- 
ant has  not  possession  or  power  to  deliver  it  in  satisfaction  of  the  judg- 
ment. 

127  Cal.  184-189.    ESTATE  OF  HEDRICK. 

Public  administrator's  semi-annual  statements  required  by  C.  C.  P.  f 
1736,  are  not  settlements  of  accounts  required  by  1622,  p.  188. 
Approved  in  Los  Angeles  Co.  v.  Kellogg,  arguendo. 

127  Cal.  202-206.    FAST  v.  STEELE. 

Court  May  Order  probate  mortgage,  p.  203. 

Approved  in  Murphy  v.  Farmers'  etc.  Bank,  131  Cal.  120,  where  court 
permitted  mortgage  to  be  executed  to  pay  estate's  debts,  and  it  was 
executed  in  part  for  private  debt  of  executrix,  title  of  mortgagee  un- 
der foreclosure  is  not  Void. 

127  Cal.  212-217.    PEOPLE  v.  WILLIAMS. 

Where  it  is  Apparent  from  Question  that  answer  will  contain  inad- 
missible evidence,  motion  to  strike  out  must  be  preceded  by  objection 
to  question,  p.  216. 

Approved  in  People  v.  Scalamiero,  143  Cal.  345,  applying  rule  in  prose- 
cution for  assault  to  rape;  People  v.  Lawrence,  143  Oal.  156,  applying 
rule  in  prosecution  for  conspiracy  to  rob. 

127  Oal.  217-226.     SACRAMENTO  CO.  v.  SOUTHERN  PAC.  CO. 

County  Paying  for  Bridge  to  be  Used  for  Highway  which  has  been 
completed  and  used  is  estopped  to  sue  for  money  paid  if  contract  though 
legally  defective  was  not  immoral  or  unjust,  pp.  221-223. 

Approved  in  Contra  Costa  W.  Co.  v.  Breed,  139  Cal.  440,  446,  449, 
where  ooundl  having  general  authority  to  provide  for  furnishing  city 
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with  water,  received  and  retained  benefit  of  water  supply,  though  there 
was  no  previous  contract  as  to  price,  city  is  estopped  to  deny  validity 
•of  claim  on  ground  that  it  had  not  passed  lawful  ordinance  therefor. 

127  CaL  232-243.     HANLEY  ▼.  CALIFORNIA  BRIDGE  ETC.  CO. 

Motion  for  Noneuit  Admits  Truth  of  all  plaintiffs  evidence,  and  every 
inference  of  fact  that  can  be  drawn  therefrom,  p.  237. 

Approved  in  Estate  of  Arnold,  147  Cal.  686,  applying  rule  in  contest 
of  probate  of  will;  Allen  v.  Florence  etc.  Ry.,  15  Colo.  App.  214,  fol- 
lowing rule. 

Servant  may  Presume  that  master  furnishes  reasonably  safe  place  to 
work,  pp.  240,  241. 
Approved  in  Swenson  v.  Bender,  114  Fed.  7,  following  rule. 

Inexperienced  Servant  is  not  Chargeable  as  matter  of  law  with  neg- 
ligence where  danger  to  him  was  not  so  obvious  that  a  reasonably  pru- 
•dent  person  would  have  avoided  it,  p.  242. 

Approved  in  Tedford  v.  Los  Angeles  Elec.  Co.,  134  CaL  80,  electric 
•company  liable  for  injury  by  live  wire  to  inexperienced  servant  who  waa 
assigned  to  do  work  of  lineman,  without  instruction  or  warning  as  to 
danger, 

127  Cal.  243-244.    PEOPLE  y.  ESLABS. 

Provision  of  Penal  Code,  section  869,  requiring  transcript  of  reporter's 
notes  to  be  filed  with  clerk  within  ten  days,  is  directory  only,  p.  244. 
Approved  in  People  v.  Buckley,  143  Cal.  381,  following  rule« 

127  CaL  258-260.    600DALL  v.  JACK. 

Running  of  Statute  of  Limitations  in  favor  of  stockholders  on  stat- 
utory liability  not  interrupted  by  renewal  of  debt  under  which  liabil- 
ity created,  p.  260. 

Approved  in  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  386,  corporation 
cannot,  without  consent  of  stockholders,  extend  time  for  commence- 
ment of  action  against  them,  by  any  subsequent  renewal  or  extension 
of  time  for  payment  of  its  original  debt. 

127  Cal.  261-274.     PORTER  v.  LASSEN  ETC.  CO. 

Vote  of  Majority  of  Full  Board  of  Directors  is  valid  as  corporate  act, 
i;hough  vacancy  exists,  pp.  267,  268. 

Approved  in  Schnittger  v.  Old  Home  etc.  Min.  Co.,  144  Cal.  607,  fact 

that  money  secured  by  corporation  was  loaned  by  two  directors  who 

took  note  and  mortgage,  securing  it  in  the  name  of  third  person,  and 

fafled  to  disclose  interest,  and  were  present  and  participated  in  direc- 
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tors'  meeting  at  which  loan  voted  on,  does  not  vitiate  transaction  where 
majority  of  disinterested  directors  authorized  transaction. 

127  Cal.  275-278.     ESTATE  OF  HUELSMAN. 

Land  specifically  devised  may  be  set  apart  as  homestead,  p.  276. 

Approved   in  Estate  of  Firth,  145  Cal.  239,  following  rule. 

Probate  court  cannot  order  executors  to  discharge  mortgage  on  pro- 
bate homestead,  p.  277. 

Distinguished  in  Estate  of  Shivley,  145  Cal.  403,  where  court  ordered 
mortgage  on  decedent's  realty  proceeds  of  which  were  used  to  pay  debts, 
and  subsequently  set  apart  part  of  mortgaged  premises  as  homestead 
administrator  could  apply  proceeds  of  sale  of  residue  of  mortgaged  prem- 
isi^s  toward  payment  of  homestead. 

127  Cal.  283-290.    JOHNSON  v.  CALIFORNIA  LUSTRAL  CO. 

Act  of  April  23,  1880,  requiring  two-thirds  vote  of  stockholders  foi 
disposition  of  mining  ground,  applies  to  any  ground  acquired  by  cor- 
poration to  mining  purposes,  pp.  285-288. 

Approved  in  Williams  v.  Gaylord.  186  U.  S.  164,  affirming  102  Fed- 
374,  and  Lacy  v.  Gunn,  144  Cal.  515,  all  upholding  section  1  of  act 
of  April  23,  1880,  requiring  ratification  of  two-thirds  of  stockholders 
of  mining  corporation  to  insure  validity  of  sale  of  mining  ground. 

127  Cal.  290-312.     RU6GLES  ▼.  CANNEDY. 

Assignee  in  Insolvency  representing  creditors  who  have  proved  their 
claims  may  maintain  action  to  have  chattel  mortgage  adjudged  null 
and  void  as  to  them,  p.  305. 

Approved  in  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  246,  249,  adminis- 
trator of  insolvent  estate  may,  in  replevin  against  him,  defend  his 
possession  against  chattel  mortgage  by  showing  invalidity  of  mort- 
gage against  creditors,  though  claims  of  creditors  have  not  been  pre- 
sented. Distinguished  in  Suraraerville  v.  Kelliher,  144  Cal.  157,  chattel 
mortgage  given  by  lessee  upon  his  interest  in  crop  is  not  rendered  void 
by  delay  of  fifteen  days  in  recording  it  after  execution  thereof  as 
against  subsequent  sale  of  leasehold  interest  under  execution,  after  re- 
cord of  mortgage. 

Inclusion  of  Assignee  in  Insolvency  in  Civil  Code,  section  3440,  and  his 
omission,  section  2957,  does  not  affect  his  general  power  to  represent 
the  estate  and  to  sue  for  benefit  of  creditors  in  cases  arising  under 
section  2957,  p.  305. 

Approved  in  First  Nat.  Bank  v.  Menke,  128  Cal.  108.  Civil  C6de, 
section  3439,  does  not  apply  where  voluntary  assignment  is  made  for 
benefit  of  creditors. 
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127  Cal.  326-327.     CHILDSTROM  v.  EPPINGER.     78  Am.  St.  Rep.  46. 

Assignment  of  Judgment  without  assignment  of  undertaking  on 
appeal  therefrom  passes  no  right  of  action  on  undertaking,  p.  327. 

Distinguished  in  Heisen  v.  Smith,  138  Cal.  219,  assignment  by  ward 
of  judgment  rendered  against  guardian  upon  settlement  of  accounts 
operates  as  equitable  assignment  of  ward's  cause  of  action  against 
sureties  on  bond. 

127  Cal.  327-331.    MILLER  v.  CARLISLE. 

In  Action  to  Foreclose  Several  Mechanics'  Liens  where  demand  of 
each  claimant  is  less  than  three  hundred  dollars,  if  liens  are  invalid, 
superior  court  cannot  render  personal  judgment  against  land  owners, 
pp.  329,  330. 

Approv^ed  in  Miller  v.  Carlisle,  127  Cal.  332,  following  rule.  Distin- 
guished in  Weldon  v.  Superior  Court,  138  Cal.  429,  superior  court  has 
jurisdiction  in  equity  both  of  proceeding  to  foreclosure  mechanic's  lien, 
and  also  of  proceeding  to  reach  funds  due  contractor  in  hands  of  owner 
of  building  in  which  there  must  be  an  adjustment  of  all    equities. 

127  Cal.  3.36-339.    McGEE  v.  HAYES, 

Incompetent  cannot  Consent  to  jurisdiction  or  waive  any  steps  nec- 
essary to  confer  jurisdiction  upon  court,  p.  338. 

Approved  in  Guardianship  of  Sullivan,  143  Cal.  466,  468,  neither  attor- 
n-^y  nor  alleged  incompetent  can  waive  right  to  have  judge  who  presided 
at  hearing  pass  upon  merits  of  petition  for  letters  of  guardianship. 

127  Cal.  339-341.    PEOPLE  v.  MOONEY. 

Under  Penal  Code,  Section  447,  defining  arson,  specific  intent  to  des- 
troy building  must  be  distinctly  averred  in  addition  to  averments  of 
wilful  and  malicious  burning,  p.  340. 

Approved  in  People  v.  Mooney,  132  Cal.  15,  reciting  history  of  litiga- 
tion. Distinguished  in  People  v.  Seeley,  139  Cal.  120,  where  information 
charges  a  libel  per  se  that  defendant  has  been  guilty  of  theft  and  has 
been  dishonest  in  his  business,  it  need  not  allege  that  libelous  matter 
tended  to  impeach  honesty,  integrity  or  reputation  of  person  libeled. 

127  Cal.  347-361.    PEOPLE  v.  SHAVER. 

Where  There  is  no  Vacancy  in  Office  an  appointment  by  governor  is 
invalid  and  confers  no  right,  p.  351. 

Approved  in  Adams  v.  Doyle,  139  Cal.  680,  pendency  of  contest  pro- 
ceedings in  behalf  of  candidate  who  did  not  receive  certificate  of  elec- 
tion against  holder  thereof  cannot  affect  title  of  appointee  of  board  to 
salary  during  his  incumbency. 
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127  Cal.  351-355.    COSTA  v.  SILVA. 

Where  Transfer  of  Realty  ie  Made  to  one  person  and  consideration 
thereof  is  paid  by  another,  a  trust  is  presumed  to  result  in  favor  of 
person  by  whom  payment  is  made,  pp.  354,  355. 

Distinguished  in  Fleischer  v.  Fleischer,  11  N.  Dak.  229,  construing 
agreement  betwen  wife  and  son  to  contest  husband's  timber  culture 
entry. 

127  Cal.  355-362.    CHURCHILL  ▼.  FLOURNOY. 

Order  Granting  New  Trial  will  be  affirmed  if  it  can  be  justified  on 
any  ground  permitted  by  statute  which  is  included  in  motion  regardless 
of  groimd  on  which  court  below  may  have  based  its  order,  pp.  361, 
362. 

Approved  in  Simon  Newman  Co.  v.  Lassing,  141  Cal.  175,  applying 
rule  in  imlawful  detainer. 

When  Trial  is  had  before  One  Judge  and  motion  for  new  trial  is 
passed  upon  by  another  judge  latter  has  same  powers  and  duties  as  if 
motion  has  come  before  former,  p.  361. 

Approved  in  Hausmann  v.  Sutter  St.  Ry.  Co.,  139  Cal.  175,  discretion 
of  succeeding  judge  in  granting  new  trial  in  case  tried  by  predecessor 
not  disturbed  on  appeal  in  absence  of  abuse;  Blood  v.  La  Serena  L.  & 
W.  Co.,  134  Cal.  365,  fact  that  judge  who  by  stipulation  decided  cause 
and  made  findings  was  not  one  before  whom  witnesses  appeared  at  trial 
cannot  affect  presumption,  on  appeal,  in  favor  of  trial  court's  decision. 

127  Cal.  365-372.     WILIAMS  v.  RIEHL.    78  Am.  St.  Rep.  60. 

Part  of  Sureties  on  Guardian's  Bond  who  have  paid  in  full  a  judgment 
rendered  against  the  guardian  and  all  of  the  sureties  to  the  extent  of 
the  liability  may  enforce  contribution  from  others,  p.  369. 

Approved  in  Treat  v.  Craig,  135  Cal.  93,  payment  of  deficiency  judg- 
ment by  grantees  of  mortgagor  to  prevent  a  sale  of  property  tinder 
execution  is  not  a  voluntary  payment  which  precludes  recovery  thereof 
from  mortgagor. 

127  Cal.  372-376.    PEOPLE  v.  HAWKINS. 

Defendant  by  Going  to  Trial  without  objection  that  sixty  day  limit 
provided  for  by  Penal  Code,  section  1382  has  expired  waives  right  to 
demand  dismissal,  p.  374. 

Approved  in  People  v.  Fitzgerald,  137  Cal.  551,  where  premises  ara 
viewed  by  jury  and  after  return  it  was  agreed  that  objects  of  motion 
had  been  accomplished  to  satisfaction  of  both  sides,  it  cannot  be  objected 
for  first  time  on  appeal  that  there  was  irregularity  in  mode  of  point* 
ing  out  objects  by  officer  in  charge  of  jury. 
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127  Cal.  376-382.    PEOPLE  v.  OLIVERA. 

Jury  are  judge  as  to  whether  confession  was  voluntary,  p.  381. 

Approved  in  People  v.  Thomson,  145  Cal.  725,  applying  rule  to  testi* 
mony  of  witness  as  to  dying  declarations  of  person  killed. 

127  Cal.  382  388.    CAPENASSO  v.  ANTONELLE. 

Bond  for  Construction  of  Mining  Tunnel,  containing  agreement  to 
pay  for  labor  or  materials  furnished  for  contractors,  does  bind  sureties 
to  pay  third  parties  moneys  advanced  to  contractors,  p.  386. 

Approved  in  Boas  v.  Maloney,  138  Cal.  108,  where  contractor's  bond 
makes  no  mention  of  liens  and  building  was  completed  according  to 
contract  and  full  price  paid  and  sureties  cannot  be  held  liable  for  amount 
of  liens  thereafter  filed  for  labor,  notwithstanding  liens  were  valid 
claims  against  building. 

127  Cal.  388-400.    PATTON  v.  BOARD  OF  HEALTH  OF  SAN  FRAN- 
CISCO. 

Health  inspector  required  to  be  appointed  by  city  health  board,  and 
whose  duties  are  fixed  by  board,  is  an  officer,  pp.  396-300. 

Cited  in  Wall  v.  Board  of  Directors,  145  Cal.  471,  472,  where  deaf  and 
dumb  asylum  directors  elect  physician  he  cannot  be  removed  before  ex- 
piration of  term. 

127  Cal.  400-408.    PEOPLE  v.  UNION  B.  &  L.  ASSN. 

Where  Facts  Warranting  Appointment  of  ReceiTer  are  not  shown  by 
pleadings  or  findings,  order  of  appointment  will  be  reversed  on  judg- 
ment-roll, p.  404. 

Approved  in  Bories  v.  Union  Bldg.  etc.  Assn.,  141  Cal.  75,  81,  reciting 
history  of  litigation. 

127  Cal.  412-417.    PEOPLE  v.  FUHRIO. 

Dying  Declarations  are  not  Admissible  if  declarant  had  slightest  hope 
of  recovery  and  it  is  plainly  manifest  that  they  were  not  made  under 
belief  of  impending  death,  p.  414. 

Distinguished  in  People  v.  Dobbins,  138  Cal.  697,  dying  statement  as 
to  facts  connected  with  shooting  is  admissible  where  declarant  said  he 
was  satisfied  that  all  hope  of  surviving  was  gone;  People  v.  Amaya, 
134  Cal.  535,  dying  declaration  admitted  where  made  under  solemn  be- 
lief of  impending  death. 

127  CaL  417-422.    SOUTHERN  CAL.  RY.  ▼.  SUPERIOR  CT.  DIST. 

Writ  of  Review  is  not  allowed  for  the  purpose  of  annulling  appeal- 
able orders,  p.  410. 
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Approved  in  State  v.  District  Court,  24  Mont.  499,  following  rule; 
P^IIedge  V.  Superior  Court,  131  Cal.  280,  special  order  made  after  judg- 
ment reducing  amount  of  judgment  by  striking  out  costs  therefrom, 
being  appealable  cannot  be  reviewed  on  certiorari. 

All  Special  Orders  made  after  final  judgment  are  appealable  irre- 
spective amount  involved,  p.  420. 

Approved  in  Sierra  Tnion  etc.  Co.  v.  Wolff,  144  Cal.  432,  in  action  to 
quiet  title  court  has  jurisdiction  of  appeal  from  order  striking  out  ooftt- 
bill  in  sum  less  than  three  hundred  dollars. 

127  Cal.  423-427.    PEOPLE  v.  McINTYRE. 

Discrepancy  Between  Shorthand  Notes  and  transcript,  principally  in 
mutter  of  punctuation  is  a  harmless  variance,  pp.  425,  426. 
Approved  in  People  v.  Goodrich,  142  Cal.  221,  following  rule. 

Under  Penal  Code,  Section  869,  magistrate  may  appomt  reporter  who 
is  competent  to  do  the  work  though  he  have  not  qualifications  pre- 
scribed for  superior  court  reporters  prescribed  by  Code  of  Civil  Proced- 
ure, title  IV,  chapter  III,  p.  426. 

Approved  in  People  v.  Munley,  142  Cal.  443,  444,  it  is  no  objection  to 
validity  of  preliminary  examination  that  stenographer  was  not  an  official 
reporter  where  magistrate  stated  he  knew  him  to  be  competent,  nor  that 
he  was  not  sworn  by  the  magistrate.  , 

Instance  of  Sufficiency  of  Showing  of  absence  of  witness  from  sta'^e  to 
admit  in  evidence  testimony  given  at  preliminary  examination,  p.  427. 

Approved  in  People  v.  Barker,  144  Cal.  707,  absence  of  witness  from 
state  is  sufficiently  established  by  proof  of  declarations  that  he  was  to 
leave  state  to  engage  in  business  in  Seattle  and  reception  of  letters 
from  him  at  Seattle. 

127  Cal.  431-438.    BLYTHE  v.  HINCKLEY. 

Treaty  Regulating  Alien's  Rights  to  possess,  enjoy  and  Inherit  prop- 
erty prevails  over  state  legislation,  p.  435. 

Approved  in  Byrne  v.  Drain,  127  Cal.  667,  amendment  of  1896  to  sec- 
tion 6,  article  XI,  of  constitution  relieved  from  control  of  act  of  March 
-6,  1889,  provisions  of  Los  Angeles  charter  relating  to  opening  and 
widening  of  streets. 

127  Cal.  438  442.    GRUNDEL  v.  UNION  IRON  WORKS. 

Joint  tort  feasors  may  be  sued  individually  or  collectively,  p.  441. 

Approved  in  Heath  v.  Manson,  147  Cal.  701,  where  owners  of  lots  were 
sued  jointly  with  members  of  board  of  public  works  and  their  sureties* 
dismissal  of  action  as  to  owners,  does  not  affect  liability  of  others. 
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127  Cul.  450-453.    ESTATE  OF  McDERMOTT. 

Administrator's  Surety  is  not  party  aggrieved  by  order  disallowing  ac' 
counts  and  cannot  appeal  therefrom  merely  by  reason  of  suretyship,,  p. 
452. 

Approved  in  Elliott  v.  Superior  Ct.,  144  Cal.  506,  strangers  make  them- 
selves parties  to  record  by  motion  to  set  aside  judgment  complained  of, 
and  may  review  order  denying  motion  by  certiorari  if  it  is  not  appeal- 
able. Distingiiished  in  Estate  of  Heaton,  139  Cal.  238,  in  appeal  from 
order  settling  accounts  of  special  administrator  and  directing  him  to 
pay  balance  in  his  hands  to  another  special  administrator,  appellant  is 
party  aggrieved  if  order  is  erroneous. 

127  Cal.  456-459.    ESTATE  OF  HEYDENFELDT. 

Petition  for  Sale  of  Realty  showing  substantial  compliance  with  Code 
of  Civil  Procedure,  section  1537  is  sufficient  to  sustain  order  of  sale  and 
in  absence  of  special  demurrer  cannot  be  assailed  on  appeal  for  uncer- 
tainty, p.  458. 

Approved  in  Estate  of  Levy,  141  Cal.  643,  where  petition  for  order  of 
sale  refers  to  schedule  for  value?  and  condition  of  realty,  and  values 
there  set  forth  are  the  appraised  values  thereof,  this,  in  absence  of 
special  objection,  is  sufficient  statement  of  present  values;  Estate  of 
Cook,  137  Cal.  189,  petition  of  sale  of  realty  of  decedent  merely  alleg- 
ing that  land  is  unimproved  desert  land  and  chiefly  valuable  for  the 
possibility  that  it  may  contain  petroleum  without  either  stating  its 
value  or  that  its  value  could  not  be  ascertained,  is  substantially  de- 
fective as  against  direct  attack  on  appeal  from  order  of  sale. 

127  Cal.  460-463.    MORE  v.  MORE. 

Appeal  from  Order  removing  an  administrator  does  not  revive  or  re- 
store his  powers,  p.  463. 

Approved  in  Guardianship  of  Van  Loan,  142  CaL  432,  applying  rule  in 
casd  of  guardianship  proceedings. 

127  Cal.  471-479.     OTTO  v.  LONG. 

Personal  Action  on  Note  allowed  where  mortgage  is  on  property  in 
which  mortgagor  has  no  interest,  pp.  475,  476. 

Approved  in  Brophy  v.  Downey,  26  Mont.  259,  where  note  was  se- 
cured by  second  mortgage  which  is  valueless  by  reason  of  foreclosure 
of  first  mortgage,  holder  of  such  note  need  not  foreclose  during  period 
of  redemption. 

Release  and  Acknowledgment  of  Satisfaction  and  discharge  of  claim 
upon  note  against  solvent  estate  of  decedent,  and  extension  of  time 
to  devisees  is  sufficient  consideration  for  execution  of  new  and  valid 
mortgage  by  devisees,  p.  478. 
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Approved  in  Humboldt  Sav.  &  L.  Soc.  v.  Dowd,  137  Cal.  411,  where 
note  and  mortgage  executed  by  husband  and  wife  were  proved  as  claim 
as  against  husband's  estate  and  application  of  heirs  for  renewal  of  note 
was  granted,  and  new  note  and  mortgage  executed,  implied  agreement 
not  to  foreclose  mortgage  before  expiration  of  renewal  was  sufficient 
consideration  for  new  note  and  mortgage. 

127  Cal.  491-495.     GIRVIN  v.  SIMON. 

Objection  to  council  remonstrating  against  acceptance  of  contract  de> 
scribed  therein  on  "claim"  that  "said  contract  has  not  been  done  accord- 
ing to  specifications  on  file  in  the  office  of  the  street  superintendent,  is- 
good  appeal,  p.  494. 

Approved  in  Creed  v.  McCombs,  146  Cal.  463,  protest  filed  with  clerk 
against  acceptance  of  work  for  reason  that  work  has  not  been  done  ac- 
cording to  specifications  and  terms  of  contract,  is  an  appeal. 

127  Cal.  496-506.    £STAT£  OF  KASSON. 

In  Proceeding  to  Determine  Heirship  each  person  who  sets  up  claim 
has  separate  and  independent  right  to  conduct  his  case  according  to  his 
own  judgment,  p.  505. 

Approved  in  Estate  of  Kasson,  141  Cal.  40,  where  appellant  who 
claimed  entire  estate  as  against  other  parties  to  proceeding  failed  to  ap- 
pear at  trial  after  refusal  of  her  motion  for  continuance,  and  ofiTered 
no  evidence,  nonsuit  properly  granted  as  to  her  claim. 

Miscellaneous. — ^Lindy  v.  McChesney,  141  Cal.  353,  and  Estate  of  Kas- 
son, 141  Cal.  35,  both  reciting  history  of  litigation. 

127  Cal.  506-510.    DRAN6A  ▼.  ROWS. 

In  Action  to  Quiet  Title,  city  cannot  set  up  claim  for  taxes  assessed 
and  levied  more  than  three  years  prior  to  suit,  and  demand  payment  as 
condition  of  plaintiff's  recovery,  p.  508. 

Approved  in  Clark  v.  San  Diego,  144  Cal.  361,  in  action  to  quiet  title 
against  city,  defense  of  lien  for  delinquent  taxes  cannot  be  sustained 
where  right  of  action  for  collection  of  taxes  is  lost  under  statute  of 
limitations. 

Assessment  and  Levy  of  Taxes  must  be  made  strictly  as  provided  by 
law,  p.  508. 

Approved  in  Miller  v.  Kern  Co.,  137  Cal.  522,  affidavit  to  the  corrected 
assessment-roll  required  to  be  made  by  the  clerk  of  the  board  of  equal- 
ization, and  the  affidavit  of  auditor  required  to  be  made  before  roU 
delivered  to  tax  collector,  are  essential  to  validity  of  assessment  book. 

127  Cal.  615-619.    FOX  ▼.  SUTTON. 
Code  of  Ciyil  Procedure,  section  386,  as  amended  in  1881,  permits  in- 
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terpleader  against  conflicting  claimants  to  personalty  without  deposit- 
ing property  in  court  at  commencement  of  action,  p.  518. 

Approved  in  Woodmen  etc.  v.  Rutledge,  133  Cal.  643,  where  plaintilf 
paid  money  into  court  and  conflicting  claimants  interpleaded  between  . 
themselves,  plaintiff  has  no  further  interest  in  case  and  is  not  party 
to  appeal  from  judgment  between  claimants. 

127  Cal.  520-524.    FERRIS  ▼.  BAKER. 

On  motion  for  nonsuit  plaintiff  is  entitled  to  benefit  of  facts  in  tes- 
timony and  of  presumptions  of  fact  which  might  reasonably  be  drawir 
form  them,  p.  522. 

Approved  in  Estate  of  Arnold,  147  Cal.  586,  applying  rule  in  contest 
of  probate  of  will. 

127  Cal.  528-532.    R0D6ERS  y.  BYERS. 

After  Original  Obligation  is  barred,  action  must  be  on  new  acknowl- 
edgment or  promise,  p.  530. 

Approved  in  Concannon  v.  Smith,  134  Cal.  17,  complaint  setting  forth 
note  and  mortgage  and  alleging  that  in  action  to  foreclose  mortgage  it 
was  decreed  that  they  were  ban-ed  by  statute,  and  that  subsequent  to- 
bar  defendant  in  writing  acknowledged  debt  and  promised  to  pay  same, 
is  not  upon  note  but  upon  new  promise,  and  is  good  as  against  general  de- 
murrer. 

Where  Conditional  Promise  is  relied  upon,  it  must  be  pleaded  as  made, 
and  breach  of  condition  must  be  averred  and  proved,  p.  530. 
Approved  in  Morehouse  v.  Morehouse,  140  Cal.  92,  93,  following  rule. 

127  Cal.  632-538.    BENSON  v.  BUNTING.    78  Am.  St.  Rep.  81. 

Amendment  of  1897  to  Code  of  Civil  Procedure,  section  702,  short- 
ening time  for  redemption  does  not  apply  to  mortgages  executed  prior 
to  its  passage,  p.  534. 

Approved  in  Tuohy  v.  Moore,  133  Cal.  518,  though  certificate  of  sale 
to  plaintiff  incorrectly  named  one  year  as  time  for  redemption  where 
it  appears  that  mortgage  was  made  prior  to  amendment  to  Code  of 
Civil  Procedure,  section  702,  fixing  limit  of  one  year. 

Where  PUintiff  in  Foreclosure  of  Mortgage  executed  prior  to  1897, 
employed  defendant's  attorneys  to  bid  at  sale,  and  through  them  mis- 
represented to  defendant  that  he  had  twelve  months  to  redeem,  he  is 
estopped  to  insist  upon  statutory  period,  pp.  535,  536. 

Approved  in  Wallace  v.  Dodd,  136  Cal.  211,  mortgagee  who  acquired 
title  to  mortgaged  premises  by  sheriff's  deed  under  foreclosure,  after 
assuring  mortgagor  that  he  claimed  no  interest  in  nursery  stock  placed 
by  mortgagor  on  mortgaged  land,  and  that  he  would  not  daim  trees^ 
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when  he  got  sheriff's  deed,  is  estopped  to  deny  mortgagor's  title  and  right 
of   possession   of   nursery    stock. 

Miscellaneous. — ^Benson  v.  Bunting,  141  Gal.  463,  reciting  history  of 
litigation. 

127  Cal.  542-543.    PEOPLE  v.  QUINN. 

Names  of  Witnesses  examined  by  grand  jury  are  indorsed  on  indict- 
ment to  inform  both  sides  of  names  of  witnesses  upon  whose  testimony 
indictment  is  based,  and  to  give  opportunity  to  secure  their  attendance 
at  trial,  pp.  542,  543. 

Approved  in  People  v.  Breen,  130  Cal.  75,  indictment  not  set  aside 
where  name  of  "Mrs.  E.  Osbom"  indorsed  thereon  and  "Mrs.  Susie 
Osborn"  was  witness,  identity  of  witness  appearing  and  name  indorsed 
bore  initial  of  husband. 

127  Cal.  545-550.    PEOPLE  ▼.  COLE. 
Commitment  by  magistrate  cures  imperfections  in  complaint,  p.  &49. 
People  V.  Warner,  147  Cal.  548,  following  rule. 

Information  not  Set  Aside  on  ground  that  district  attorney  who  filed 
complaint  had  no  personal  knowledge  of  facts  of  the  homicide,  p. 
549. 

Approved  in  People  v.  Lee  Look,  143  Cal.  219,  when  information  accords 
with  commitment  insufficiency  of  original  complaint  to  Justify  warrant 
of  arrest  is  immaterial. 

District  Attorney  cannot  read  portions  of  statements  made  to  him 
by  witness  for  defense,  having  no  relation  to  direct  testimony,  and  then 
cross-examine  witness  thereon,  pp.  549,  550. 

Distinguished  in  People  v.  Bishop,  134  Cal.  687,  hesitation  ana  dif 
ferenoe  in  testimony  of  witness  may  be  shown  by  comparison  uf  his 
testimony  at  former  trial. 

127  Cal.  560-562.    HAWLEY  v.  GRAY  BROS.  ETC.  CO. 

On  Appeal  from  Judgment  properly  entered  against  sureties,  it  is 
presumed  that  former  premature  judgment  reversed  on  appeal  was  re- 
versed at  request  of  appellants,  p.  5C2. 

Approved  in  Galvin  v.  Palmer,  134  Cal.  428,  429,  where  judgment  was 
set  aside  on  ground  that  it  was  entered  by  clerk  without  direction  there- 
for and  court  subsequently  ordered  entry  of  second  judgment,  latter 
is  final  judgment  in  case,  and  on  collateral  attack  where  record  is  silent 
presumption  that  plaintiff  had  notice  of  vacation  of  first  judgment  is 
conclusive. 
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127  Cal.  563  565.    DUKES  v.  KELLOGG. 

Amendment  of  complaint  is  properly  refused  when  after  three  in- 
effectual attempts  to  amend,  further  proposed  amendment,  is  not  ten- 
<iered  by  plaintiff  to  court  for  inspection,  p.  566. 

Approved  in  Kleinclaus  v.  Dutard,  147  Cal.  252,  upholding  refusal  to 
AHMud  after  demurrer  to  complaint  sustained  where  record  does  not 
show  nature  of  proposed  amendment. 

127  Cal.  670-674.    PEOPLE  ▼.  KING. 

Whether  Act  of  March  31,  1897,  relating  to  lunacy  commission  is  a 
revision  of  entire  law  upon  subject  of  insane  asylums  and  a  repeal  of  all 
former  laws  upon  subject,  p.  571. 

Approved  in  Napa  State  Hospital  v.  Flaherty,  134  Cal.  317,  treasurer 
of  Napa  State  Hospital  cannot  maintain  action  in  name  of  hospital  to 
compel  payment  by  father  for  support  of  his  insane  adult  son  at  former 
insane  asylum. 

127  Cal.  575-678.    HIBERNIA  SAV.  ETC.  CO.  v.  THORNTON. 

Instniment  upon  which  action  or  defense  is  founded  may  be  made 
part  of  pleading  by  reference,  p.  577. 

Approved  in  Georges  v.  Kessler,  131  Cal.  184,  in  action  to  foreclose 
mechanic's  lien,  copy  of  notice  of  lien  attached  to  complaint  as  exhibit 
becomes  part  of  complaint. 

127  Cal.  582-588.    ESTATE  OF  CARPENTER. 

Bill  of  Ezceptiona  to  rulings  of  judge  if  not  presented  at  time  of  ruling, 
must  be  presented  and  settled  upon  notice  pursuant  to  statute  and  then 
filed,  p.  584. 

Approved  in  Estate  of  Scott,  128  Cal.  580,  ex  parte  bill  of  exceptions 
to  ruling  of  court  upon  passing  on  administrator's  account,  which  was 
not  settled  until  day  after  rulings  made  without  service  of  draft  there- 
of on  opposing  pary,  who  was  not  present  at  settlement  and  did  not 
agree  to  same,  cannot  be  considered  on  appeal. 

127  Cal.  588-595.    ETCHAS  v.  ORENA. 

No  Other  Cause  of  Action  can  be  alleged  or  prov^ed  than  that  stated 
in  the  claim  presented  and  passed  upon  by  the  executor,  p.  594. 

Approved  in  Gallagher  v.  McGraw,  132  Cal.  602,  presentation  of  amount 
of  principal  and  interest  of  note  as  claim  against  estate  of  deceased 
maker  does  not  change  nature  of  demand,  with  reference  to  jurisdiction 
of  action  on  note  for  amount  of  claim.  Distinguished  in  Thomson  v. 
Orena,  134  Cal.  29,  description  of  land  not  essential  for  certainty  of 
claim  against  estate  for  services  which  were  to  be  paid  for  out  of  sale 
of  certain  lands. 


127  Cal.  598-621  Notes  on  California  Reports.  5052t 

127  Cal.  598-605.  LIMBERG  v.  GLENWOOD  L.  CO.  S.  C,  145  CaL 
256. 

Servant  Assumes  Risk  of  working  with  defective  appliances  if  he  con- 
tinues to  use  them  with  knowledge  of  dangerous  condition  without  pro- 
test, or  continues  to  use  them  for  unreasonable  time  after  notificatioa 
to  master  of  their  condition,  pp.  600,  601. 

Approved  in  Dolan  v.  Sierra  Ry.  Co.,  135  Cal.  439,  where  employee- 
was  in  fact  ignorant  of  defective  construction  of  trestle,  he  did  not 
assume  risk  thereof  by  traveling  over  it;  Murdock  v.  Oakland  etc 
Elec.  Ry.,  128  Cal.  27,  applying  rule  when  conductor  was  injured  by  de- 
fective electric  car  negligently  used  by  railway  company. 

In  action  for  negligence  of  master  in  furnishing  defective  appliances^ 
evidence  that  defects  remedied  after  accident  is  inadmissible,  p.  604. 

Approved  in  Helling  v.  Schindler,  145  Cal.  313,  evidence  that  knives- 
of  planer  were  sharpened  after  accident  is  inadmissible. 

127  Cal.  608-611.    JOHNSON  v.  OAKLAND  ETC.  ELEC.  RY. 

Question  of  Negligence  and  proximate  cause  of  injury  are  for  the  jury 
to  determine  from  the  evidence,  p.  609. 

Approved  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  upholding, 
verdict  for  plaintiff  injured  in  street-car  collision  where  car  was  cross- 
ing sidewalk  at  car -house  at  rate  of  three  miles  per  hour,  and  no  warn- 
ing given  and  no  look-out  kept;  Siemsen  v.  Oakland  etc.  Ry.,  134  CaL 
496,  arguendo. 

Regular  Passengers  may  testify  that  train  was  going  very  fast  and  at 
unusual  speed  at  time  of  accident,  p.  611. 

Approved  in  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  486,  where  there- 
was  evidence  from  which  jury  might  infer  that  street-car  was  crossing 
tracks  at  excessive  speed  when  it  collided  with  deceased,  and  when  it 
appears  no  bell  sounded  at  crossing  as  required  by  city  ordinance,  com- 
pany's neglegence  is  sufficiently  established  to  support  verdict. 

127  Cal.  612  621.  STOCKTON  SAV.  ETC.  SOC.  v.  HARROLD. 

In  Foreclosure  of  Mortgage,  subsequent  mortgagee  made  party  defend- 
ant, may  by  cross -complaint  foreclose  mortgage  held  by  him  against 
maker  and  third  party  upon  a  larger  tract  and  also  one  upon  a  distinct 
tract,  pp.  616-618. 

Approved  in  Murphy  v.  Superior  Court,  138  Cal.  72,  an  action  for  par- 
tition of  distinct  parcels  in  different  counties,  between  tenants  in  common 
who  derive  their  title  from  same  source  may  be  brought  in  any  court 
in  which  any  portion  of  land  is  situated;  Newhall  v.  Bank  of  Livermore, 
136  Cal.  537,  in  foreclosure  of  mortgage  upon  undivided  half  interest^ 
prior  mortgagee  made  defendant  who  holds  mortgage  iipon  entire  prem- 
ises may  upon  cross-complaint  foreclose  such  mortgage  upon  whole  prop* 
erty  and  bring  in  other  parties. 
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Defendant  in  Foreclosure  who  holds  second  mortgage  on  additional 
land  may  cross-complain  and  bring  in  new  parties,  p.  618. 

Approved  in  United  States  Mtg.  Ck).  v.  Marquam,  41  Or.  404,  follow- 
ing rule. 

127  Cal.  638-641.    UNION  PAC.  ETC.  CO.  v.  McGOVERN. 

Protest  of  Majority  of  Frontage  Owners  upon  proposed  street  improve- 
ment delivered  to  clerk  suspends  power  of  board  to  proceed  for  six 
months,  and  precludes  further  ordering  of  work  without  new  resolutioui 
p.  639. 

Approved  in  Pacific  Pav.  Co.  v.  Sullivan  Estate  Co.,  137  Cal.  262,  fol- 
lowing rule. 

Agreement  of  Property  Owners  to  get  contract  for  work  in  front  of 
their  lots  at  reduced  rate  and  to  assign  same  to  one  who  would  do  work 
at  that  rate  does  not  estop  them  from  disputing  validity  of  assessment, 
pp.  639,  640. 

Distinguished  in  Cummings  y.  Kearney,  141  Cal.  160,  where  plaintiff's 
predecessor  in  title  requested  improvement,  and  requested  street  super- 
intendent to  deliver  the  assessment  and  diagram  upon  faith  of  which 
work  was  done,  and  acquiesced  in  all  proceedings,  without  objection, 
his  acts  and  conduct  cannot  be  questioned  as  against  bond  owner. 

127  Cal.  648-656.    FLINN  ▼.  FERRY. 

Where  Chattel  Mortgage  gives  right  of  possession  upon  default  in 
payment  of  note  or  interest,  mortgagee  or  his  assignee  could  replevin 
property  upon  such  default,  p.  652. 

Approved  in  Harper  v.  Gordon,  128  Cal.  491,  following  rule. 

Defect  in  Complaint  alleging  that  plaintiff  was  in  possession  of  prop- 
erty and  entitled  thereto  on  the  day  before  commencement  of  action 
and  that  defendant  took  possession  and  refused  to  return  it  on  demand, 
is  cured  by  answer  alleging  defendant  to  be  owner  and  entitled  to  pos- 
session, p.  654. 

Approved  in  Carroll  v.  Briggs,  138  Cal.  454,  objection  that  complaint 
in  failing  to  allege  written  contract  should  have  alleged  consideration 
.cannot  be  first  raised  on  appeal  where  answer  alleged  contract  and  de- 
fendant permitted  contract  to  be  proved. 

127  Cal.  656-659.    HENEHAN  v.  HART. 

Time  for  Payment  of  Note  past  due  cannot  be  extended  for  definite 
period  so  as  to  bind  payee  by  unexpected  oral  agreement  that  maker 
-shall  pay  interest  monthly,  for  such  period,  pp.  657,  658. 

Approved  in  Harloe  v.  Lambie,  132  Cal.  136,  evidence  of  parol  agree- 
ment to  change  time  for  payment  of  rent  from  that  stated  in  lease  is 
inadmissible;  Muller  v.  Swanton,  140  Cal.  252,  arguendo. 
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127  Cal.  669-663.     HEALY  v.  SUPERIOR  COURT. 

Public  administrator  obtains  letters,  not  as  individual  but  by  virtue 
of  his  office,  p.  662. 

Approved  in  Los  Angeles  County  v.  Kellogg,  146  Cal.  593,  596,  where 
under  statute  public  administrator  is  salaried  officer  and  must  pa\'  all 
fees  into  treasury,  where  he  continues  to  administer  upon  estates  after 
expiration  of  term,  he  cannot  retain  fees;  Earl  v.  Bowen,  146  Cal.  762, 
construing  provisions  of  Los  Angeles  charter  relating  to  letting  of  con- 
tracts. 

127  Cal.  663-668.    BYRNE  ▼.  DRAIN. 

Amendment  of  1896,  to  article  XI,  section  6  of  constitution,  removed 
paramount  control  of  general  laws  in  respect  to  municipal  affairs  and 
restored  operation  of  municipal  charters  in  respect  to  such  affairs,  p. 
667. 

Approved  in  Ex  parte  Helm,  143  Cal.  556,  557,  municipal  corporation 
organized  under  special  charter  prior  to  adoption  of  constitution,  may 
if  authorized  by  charter,  impose  license  tax  for  revenue. 

Provisions  of  Los  Angeles  Charter  relating  to  opening  of  streets  which 
were  suspended  by  general  law  of  March  6,  1889.  were  relieved  from 
its  control  by  constituticHial  amendment  of  1896,  to  article  XI,  section  6» 
p.  667. 

Distinguished  in  German  Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  131,  street 
bond  act  was  not  repealed  by  amendment  of  1896  to  constitution,  article 
XI,  section  6,  and  such  amendment  does  not  give  life  to  scheme  for 
street  improvements  in  Los  Angeles  charter,  which  were  void  under  con- 
stitution, article  XI,  section  8;  Banaz  v.  Smith,  133  Cal.  104,  provisions 
of  Los  Angeles  charter  of  1889,  so  far  as  their  conflicting  with  Vrooman 
act  were  thereby  annulled  and  were  not  reinstated  by  constitutional 
amendment  of  1896  to  article  XI,  section  6. 

127  Cal.  669-675.    WELLS-FARGO  CO.  y.  ENRI6HT. 

An  Agreement  not  to  plead  statute  of  limitations  is  not  against  public 
policy,  p.  673. 

Approved  in  State  Loan  etc.  Co.  v.  Cochran,  130  Cal.  252,  following 
rule. 

127  Cal.  676-680.    PEOPLE  ▼.  DE  GRAAFF. 

Where  title  to  property  does  not  pass  on  transfer  of  possession, 
offense  is  larceny  and  not  obtaining  money  under  false  pretenses,  p. 
679. 

Approved  in  People  v.  Delbos,  146  Cal.  737,  where  money  given  to 
one  to  pay  for  lodging  house  purchased  by  prosecuting  witness  in  respect 
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to  which  defendant  had  made  false  statement  as  to  piioe  with  intention 
to  appropriate  difference,  offense  is  larceny. 

127  Cal.  681-686.    KRAUSE  ▼.  DURBROW. 

Act  of  i88o,  Section  3,  for  further  protection  of  stockholders  in  min- 
ing corporations,  is  special  legislation,  pp.  684,  685. 

Distinguished  in  Lacy  v.  Gunn,  144  Gal.  514,  upholding  act  of  April  23, 
1880,  section  1,  requiring  ratification  of  two-thirds  of  stockholders 
of  mining  corporation  to  insure  validity  of  disposition  of  mining  ground. 

127  Cal.  686-688.    LONG  v.  SUPERIOR  COURT. 

Where  Interpleader  Involving  Disputed  Right  to  fund  which  plaintiff 
deposited  in  court  was  dismissed  as  to  him  and  defendants  litigated 
claim,  and  on  appeal  interpleader  was  approved,  execution  for  costs 
of  appeal  cannot  issue  against  plaintiff,  p.  (i^l. 

Approved  in  San  Francisco  Sav.  Union  v.  Long,  137  Cal.  71,  in  in- 
terpleader where  no  issue  is  joined  as  to  plaintiff's  right  to  sue  and 
he  is  dismissed  and  defendants  litigate  between  themselves  costs  of  ap- 
peal awarded  to  appellant  cannot  be  awarded  against  plaintiff. 

127  Cal.  688-692.    HODGKINS  v.  WRIGHT. 
Trust  deeds  to  secure  debts  are  valid,  p.  692. 
Cited  in  Tyler  y.  Currier,  147  CaL  35,  arguendo^ 


VOIiUME  CXXVIII. 


128  Cal.  1-13.    ESTATE  OF  WILLEY. 

Specific  Reference  in  Will  to  trust  deed  executed  by  testator  to  per* 
sons  named  as  his  executors,  to  whom  he  devised  all  his  property  in 
trust  for  uses  set  forth  in  trust  deed,  does  not  make  it  necessary  to  ex- 
hibit trust  deed  to  witnesses  to  will,  p.  7. 

Approved  in  Carpenter  v.  Cook,  132  Cal.  623,  84  Am.  St.  Rep.  119, 
arguendo.  Distinguished  in  Carpenter  v.  Cork,  132  Cal.  626,  84  Am.  St. 
Rep.  119,  a  trust  in  will  to  receive  rents  and  profits,  and  to  pay  and  ap- 
ply them  to  use  of  any  person,  is  invalid  where  it  is  merely  passive. 

Invalidity  of  Incidental  Provision  in  trust  deed  does  not  affect  other 
valid  trusts  which  are  in  no  way  dependent  on  that  provision  for  their 
validity,  p.  9. 

Approved  in  Estate  of  Gay,  138  Cal.  565,  provision  in  will  attempting 
to  create  permanent  trust  fund,  income  of  which  is  to  be  devoted  to  care 
of  testator's  burial  plot,  is  void  as  creating  a  perpetuity. 

Conrts  Look  With  Favor  upon  charitable  donations,  p.  12. 

Approved  in  Estate  of  Merchant,  143  Cal.  540,  upholding  distribution 
to  trustees  under  will  of  charitable  bequest  for  benefit  of  Oakland  Red 
Cross  Society  to  be  used  to  equip  hospital  for  soldiers  coming  from  Pa- 
cific Coast;  Fay  v.  Howe,  136  Cal.  603,  where  testator  creates  perpet- 
ual trust  fund,  fact  that  he  has  provided  only  for  exercise  of  discretion 
of  his  nephew  as  trustee  does  not  show  that  trust  is  personal  to  him 
alone. 

128  Cal.  16-22.    REYNOLDS  v.  LONDON  ETC.  INS.  CO. 

Purchase  by  Mortgagee  at  Foreclosure  Sale  for  amount  of  debt  and 
costs  extinguishes  debt,  p.  19. 

Approved  in  Leet  v.  Armbruster,  143  Cal.  666,  lawful  tender  of  re- 
demption money  refused  by  purchaser  ipso  facto  defeats  his  estate  and 
leaves  title  in  successor  of  mortgagor. 

128  Cal.  31-34.     SCRIVANI  v.  DONDERO. 
In  Malicious  Prosecution,  order  denying  nonsuit  not  disturbed  for 
Notes  Cal.  Rep.— 317 
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want  of  proof  of   probable  cause  and  malice,  where  defendant's  evi- 
dence eurea  weakness  of  plaintiff's  case,  p.  32. 

Approved  in  Williams  v.  Long,  139  Cal.  189,  applying  rule  in  eject- 
ment. 

128  Cal.  35-37.     CITRTNER  v.  LYNDON. 

Where  Execution  levied  on  interest  of  owner  in  crops  and  owner 
gave  order  to  cropper  to  pay  "rent"  to  creditor,  order  was  on  assign- 
ment of  owner's  interest  in  crops  to  creditor,  pp.  36,  37. 

IHstinguished  in  Donohoe-Kelly  B.  Co.  v.  S.  P.  Co.,  138  Cal.  189,  deliv- 
ery of  check  for  part  of  fund  in  bank  does  not,  prior  to  presentation, 
operate  as  assignment  pro  tanto  aid  garnishment  of  fund  under  execu- 
tion prevails. 

128  Cal.  48-56.    DONOVAN  v.  FERRIS.    79  Am.  St.  Rep.  25. 

Competent  Foreman  employed  to  warn  employees  engaged  in  blast- 
ing in  tunnel  when  to  come  out  is  fellow -servant,  and  master  not  liable 
for  his  neglect  to  give  warning,  p.  54. 

Approved  in  Skelton  v.  Pac.  Lumber  Co.,  140  Cal.  512,  where  engineer 
was  acting  under  direct  orders  of  superintendent,  servant  does  not  as- 
sume risk  of  action  of  engineer  in  causing  machinery  to  run  at  exces- 
sive speed,  resulting  in  breaking  of  wheel;  Campbell  v.  Los  Angeles  Ry. 
Co.,  135  Cal.  139,  where  motorman  stopped  car  in  safe  place  and  warned 
passenger  not  to  get  off  until  car  stopped  and  injury  caused  wholly  by 
stepping  off  car  while  in  motion,  plaintiff  was  guilty  of  negligence  per 
se;  Tedford  v.  Los  Angeles  Electric  Co.,  134  Cal.  79,  holding  foreman  of 
linemen  was  fellow -servant  of  lineman. 

Negligence  is  breach  or  omission  of  a  legal  duty,  p.  54. 

Approved  in  Towne  v.  United  Electric  etc.  Co.,  146  Cal.  769,  burden 
is  on  plaintiff  to  sustain  his  averment  that  injury  caused  by  falling  of 
telegraph  pole,  upon  which  he  was  engaged  as  lineman  owing  to  use  of 
dull  pike  pole  as  brace;  Joyce  v.  Los  Angeles  Ry.  Co.,  147  Cal.  279,  in 
action  for  injuries  sustained  while  alighting  from  car  through  sudden 
starting  of  car,  where  plaintiff  attempted  to  alight  from  car  while  in  mo- 
tion, she  cannot  recover. 

128  Cal.  57-71.    ESTATE  OF  SCOTT. 

Burden  of  Proof  is  on  contestant  to  will  to  establish  existence  of  in- 
sane delusions,  p.  62. 

Approved  in  Estate  of  Latour,  140  Cal.  419,  burden  of  proof  is  on 
contestant  to  prove  negative  allegation  of  non-execution  of  will. 

An  Insane  Delusion  is  the  conception  of  a  disordered  mind  which  im- 
agines facts  to  exist  of  which  there  is  no  evidence,  and  adheres  to  be- 
lief against  all  evidence  to  contrary,  and  cannot  be  accounted  for  in  any 
reasonable  hypothesis,  p.  62. 
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AppTOved  in  Estate  of  Calef,  139  Gal.  675,  holding  erroneous  inHtruc- 
tion  in  will  contest  on  ground  of  insanity  that  if  evidence  shows  de- 
ceased believed  that  contestant  was  wanting  in  affection  for  her  and 
cared  only  for  her  money,  and  was  trying  to  cheat  her  and  that  such 
belief  was  without  foundation  and  not  based  on  information  comnuini- 
cated  to  her,  judgment  should  be  against  will;  Estate  of  Kendrick,  130 
Cal.  365.  upholding  contest  of  will  on  ground  of  insane  delusions:  Brad- 
ley V.  Palmer,  193  111.  78,  proof  of  declarations  of  testatrix  to  elTcct  tliat 
she  was  afraid  of  being  poisoned  is  not  evidence  of  insane  delusion, 
without  proof  of  such  facts  and  circumstances  as  not  only  show  she 
had  no  grounds  of  fear,  but  also  that  it  would  not  under  circumstances 
have  arisen  in  rational  mind. 

128   Cal.   71-75.     MILWAUKEE  ETC.   INS.   CO.  ▼.   PALATINE   INS. 
CO. 

Evidence  as  to  Custom  of  insurance  companies  as  to  period  of  re- 
insurance is  incompetent  to  control  terms  of  policy,  pp.  74,  75. 

Approved  in  Withers  v.  Moore,  140  Cal.  597,  where  contract  for  sale 
and  shipment  of  foreign  cargo  of  coal  provided  for  delivery  in  San 
Francisco  free  of  freight  or  duty,  parol  evidence  of  local  custom  in 
San  Francisco  relative  to  inurement  of  reduction  in  duty  to  benefit  of 
purchaser  is  inadmissible;  dissenting  opinion  in  Ames  v.  Southern  Pac. 
Co.,  141  Cal.  735,  majority  holding  in  action  for  being  put  ofT  special 
train  run  at  night,  parol  evidence  of  rule  making  it  condition  of  pur- 
chase of  ticket  that  berth  be  procured  and  of  passengers'  notice  of  such 
rule  is  admissible. 

128  Cal.  77-82.    MAXON  v.  JONES. 

Administrator  is  Personally  Bound  to  pay  commissions  earned  by 
broker  in  procuring  loan  for  estate  where  nothing  in  contract  makea 
commission  payable  out  of  estate  alone,  p.  81. 

Approved  in  Melone  v.  Ruffino.  129  Cal.  624,  79  Am.  St.  Rep.  136,  one 
who  in  authorizing  a  sale  of  realty  uses  first  person  in  body  of  instru- 
ment to  bind  himself  personally  thereby  and  signs  as  administrator  is. 
personally  liable  on  the  contract. 

128  Cal.  83-96.    PEOPLE  v.  FLANNELLY. 

Continuance  of  Six  Days  after  reading  complaint  and  informing  de- 
fendant of  his  rights,  allows  defendant  sufiicient  time  to  procure  coun- 
sel, p.  86. 

Approved  in  People  v.  Figueroa,  134  Cal.  161,  one  week  to  procure 
counsel  granted  by  committing  magistrate  is  sufficient. 

Decision  of  Challenges  to  jurors  for  actual  bias  in  having  opinions 
founded  on  rumors  and  newspaper  statements  is  largely  in  discretion  of 
court,  p.  86. 
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Approved  in  People  v.  Landis,  139  Cal.  429,  only  where  disqualificatioii 
of  juror  is  within  exceptions  in  statute  can  he  be  rendered  competent 
by  proving  to  court  that  he  can,  notwithstanding  such  opinion,  act  im^ 
partially. 

Instruction  that  Flight  of  One  Accused  of  Crime  is  circumstance  to 
be  weighed  by  jury  as  tending  in  some  degree  to  prove  consciousness  of 
guilt,  and  jury  is  to  weigh  circumstances,  is  correct,  p.  88. 

Approved  in  State  v.  Lyons,  7  Idaho,  534,  following  rule. 

128  Cal.  103-109.     FIRST  NAT.  BANK  v.  MENZE. 

Civil  Code,  Section  3439^  making  transfers  made  with  intent  to  de- 
fraud any  creditor  void  as  to  all  creditors,  does  not  apply  when  vol- 
untary assignment  is  made  for  benefit  of  creditors,  p.  108. 

Approved  in  Payne  v.  Morey,  144  Cal.  133,  words  of  Civil  Code,  section 
2950,  are  not  to  be  extended  by  implication  to  any  class  of  persons  not 
therein  named;  Talcott  v.  Hurlbert,  143  Cal.  7,  chattel  mortgage  proper- 
ly verified  and  recorded  without  acknowledgment  is  not  void  as  between 
parties  nor  as  to  purchaser  with  notice,  nor  to  any  person  not  in- 
•cluded  in  classes  named  in  Civil  Code,  section  2957. 

128  Cal.  114-119.    SCHWIESAU  v.  MAHON. 

Resolution  of  Intention  to  construct  culverts  and  curbing  must  name 
materials  out  of  which  they  are  to  be  constructed  or  assessment  can- 
not be  enforced,  p.  116. 

Approved  in  Williamson  v.  Joyce,  140  Cal.  671,  Buckman  v.  Hatch, 
139  Cal.  56,  Williamson  v.  Joyce,  137  Cal.  108,  and  Fay  v.  Reed,  128  CaL 
361,  all  following  rule;  Piedmont  Pav.  Co.  v.  Allman,  136  Cal.  89,  where 
both  resolution  of  intention  and  contract  provided  "for  gutters  four 
feet  wide"  without  further  describing  character  of  gutters,  and  contract 
referred  to  specifications  contained  in  another  ordinance  which  described 
gutters  of  ditlerent  materials,  description  is  so  ambiguous  as  to  prevent 
fair  bidding;  McDonnell  v.  (iillon,  134  (.'al.  330,  applying  rule  to  n'so- 
lution  of  intention  to  construct  sewers;  Bay  Rock  Co.  v.  Bell,  133  CaL 
151,  152,  resolution  of  intention,  which  though  sufficiently  describing 
proposed  grading  and  macadamizing  of  streets,  and  containing  refer- 
ence to  specifications  as  to  proposed  culverts,  macadamizing  and  cross- 
walks, yet  does  not  describe  materials  for  curbs  and  gutters,  is  void; 
Chase  v.  Trout,  146  Cal.  367,  resolution  of  intention  descTil)in£j  gon^^ral 
character  of  street  improvements  to  be  constructed  in  accordance  vnth 
plans  and  profiles  on  file  in  office  of  city  engiieer  and  specifications  on 
file  in  office  of  city  clerk,  is  sufficient;  Chase  v.  Scheerer,  136  Cal.  252; 
arguendo. 

128  Cal.  120-130.    PRINCE  v.  LAMB. 
Complaint  for  Specific  Performance  must  state  facts  showing  eon- 


5061  Notes  on  California  Reports.  128  Cal.  136-147 

tract  is  founded  on  adequate  consideration,  and  that  it  is  just  and  rea- 
sonable as  to  defendant,  p.  128. 

Approved  in  Stiles  v.  Cain,  134  Cal.  172,  following  rule,  Fleishman  v. 
Woods,  136  Cal.  263,  264,  in  action  to  quiet  title,  defendant  may  by 
cross-complaint  enforce  specific  performance  of  contract  between  plain- 
tiff and  defendant's  assignor  to  convey  to  assignor  certain  part  of  land 
on  performance  of  certain  conditions. 

When  from  Nature  of  Facts  it  is  certain  complaint  in  equity  cannot 
be  amended  so  as  to  state  cause  of  action  and  no  request  for  amend- 
ment is  shown,  refusal  to  allow  amendment  on  sustaining  of  demurrer 
is  not  erroneous,  p.  130. 

.  Approved  in  San  Francisco  Pa  v.  Co.  v.  Fairfield,  134  Cal.  225,  where 
complaint  in  foreclosure  of  mechanic's  lien  shows  invalid  lien,  but  also 
'shows  right  to  personal  judgment  against  purchaser  of  property  it  ia 
error  to  sustain  demurrer  to  entire  complaint* 

128  Cal.  136-141.    WALL  y.  MINES. 

On  appeal  from  judgment  bill  of  exceptions  settled  for  use  on  motion 
for  new  trial,  may  be  used,  p.   138. 

Approved  in  Gay  v.  Gay,  146  Cal.  240,  applying  rule  on  appeal  by  wife 
in  divorce  proceedings  where  alimony  allowed  pending  appeal. 

Since  Time  for  Filing  Transcript  on  appeal  from  judgment  does  not 
run  until  settlement  of  statement  on  motion  for  new  trial,  motion  to 
dismiss  appeal  made  less  than  forty  days  after  settlement  is  denied, 
pp.  138,  139. 

Approved  in  Kelly  v.  Ning  Yimg  B.  Assn.,  138  Cal.  606,  606,  following 
rule;  Vinson  v.  Los  Angeles  Pac.  R.  R.,  141  Cal.  155,  denying  motion 
to  dismiss  appeal  from  judgment  for  failure  to  file  transcript,  though 
more  than  forty  days  elapsed  after  perfecting  appeal  where  transcript 
filed  within  forty  days  after  settlement  of  statement  on  motion  for 
new  trial  notwithstanding  lapse  of  sixty  days  after  entry  of  order  de- 
nying new  trial;  Bernard  v.  Sloan,  138  Cal.  747,  denying  motion  to  dis- 
miss appeal  when  appeal  was  taken  in  due  time  to  permit  statement  on 
motion  for  new  trial,  to  be  used  on  appeal  from  judgment,  and  record 
shows  pendency  of  such  motion  and  that  statement  is  in  process  of  set- 
tlement. 

128  Cal.  145-147.     MANGRUM  y.  TRUESDALE. 

Bond  Given  Pursuant  to  Code  of  Ciyil  Procednre,  section  1203,  must 
as  substitute  for  delivery  accompany  contract  and  be  filed  for  record 
with  contract,  p.  146. 

Approved  in  Carpenter  v.  Furrey,  128  Cal.  669,  upholding  Code  of  Civil 
Procedure,  section  1203,  relating  to  bond  on  builder's  contract.  Dis- 
tingiushed  in  Gibbs  v.  Tally,  133  Cal.  378,  holding  void  Code  of  Civil 
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Procedure,  section  1203,  requiring  building  contract  to  be  accompanied 
by  bond. 

128   Cal.    150  153.     WITTENBROCK   v.   WHEADON. 

Pre-empted  Land  not  paid  for  by  pre -emptor  is  no  part  of  his  estate, 
and  title  of  heirs  thereto  under  patent  from  government  is  not  affected 
by  administration,  p.  152. 

Approved  in  Towner  v.  Rodegeb,  33  Wash.  158,  where  settler  upon  un- 
surveyed  land  dies  without  heirs  who  are  citizens,  administrator  can- 
not sell  right  of  possession  to  pay  debts. 

128  Cal.  156  162.     WICKSON  v.  MONARCH  ETC.  CO. 

Oral  Lease  for  One  Year  to  commence  in  futuro  is  void  under  Civil 
Code,  section  1624,  pp.  168,  159. 

Approved  in  Carteri  v.  Roberts,  140  Cal.  166,  where  entry  was  by  per- 
mission of  plaintiff  under  verbal  executory  agreement  for  one  year  to 
begin  at  future  time,  there  is  a  tenancy  at  will  which  cannot  be 
terminated  by  mere  demand  for  possession,  but  only  by  thirty  days' 
notice. 

128  Cal.  173-179.  BABCOCK  ▼.  LOS  ANGELES  T.  CO. 

Where  Evidence  Tends  to  Show  Injury  caused  by  negligence  of  de- 
fendant, it  is  for  jury  to  decide  whether  evidence  was  sufficient  for  that 
purpose,  p.  177. 

Approved  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  664,  it  is  not 
contributory  negligence  as  matter  of  law  for  foot  passenger  to  cross 
street -car  tracks  which  ran  over  sidewalk  into  carhouse  where  no  warn- 
ing given  and  no  lookout  kept. 

When  Plaintiff  Shows  that  Defendant  assumed  to  carry  him  as  pas- 
senger and  that  while  being  so  carried  he  was  injured  by  reason  of  man- 
ner in  which  cars  were  propelled,  he  makes  prima  facie  case  of  negli- 
gence, p.  178. 

Approved  in  Osgood  v.  Los  Angeles  Traction  Co.,  187  Cal.  283,  in  case 
of  collision  of  street -car  with  railway  train  to  injury  of  its  passen- 
gers, presumption  of  negligence  arises  which  throws  on  street-car  com- 
pany burden  of  disproving  negligence. 

128  Cal.  180-181.    SUTTER  CO.  ▼.  TISDALE. 

On  Hearing  Motion  to  Dismiss  Appeal  from  order  denying  new  trial 
for  want  of  service  of  notice  of  appeal,  fact  of  service  may  be  proved 
by  affidavits,  pp.  180,  181. 

Approved  in  Martin  v.  De  Ornelas,  139  Cal.  43,  new  affidavit  of  serv- 
ice of  notice  of  appeal  filed  by  leave,  together  with  admission  of  due 
service  of  notice  obviates  all  objection  to  proof  of  service. 
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Want  of  SeiTice  of  Notice  of  intention  to  move  for  new  trial  is  not 
ground  for  dismissing  appeal  from  order,  p.  181. 

Approved  in  Bell  v.  Staaoke,  137  Cal.  308.  premature  service  of  notice 
of  intention  to  move  for  new  trial  or  failure  to  serve  such  notice  does 
not  constitute  ground  for  dismissal  of  appeal. 

128   Cal.   187-103.     SILVEIBA  y.   IVERSON. 

Servant  has  Right  to  Rely  upon  master's  inquiry  as  to  all  defects  in 
apparatus  not  obvious  to  view,  p.   192. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  309,  in  ascertaining 
whether  master  performed  duty  to  inspect  appliances,  character  of  busi- 
ness should  be  considered ;  Starr  v.  Kreuzberger,  129  Cal.  129,  79  Am.  St. 
Rep.  98,  master  liable  for  injury  to  workman  caused  by  falling  of  un- 
safe brick  wall  in  front  of  which  employee  was  working.  Distinguished 
in  Towne  v.  United  Electric  etc.  Co.,  146  Cal.  774,  master  not  liable  for 
injuries  to  servant  caused  by  dullness  of  pike  pole  where  number  of 
sharp  ones  furnished  but  servant  selected  dull  one. 

128  Cal.  209  214.     SCHROEDER  y.  PISSIS. 

On  appeal  from  order  denying  new  trial  correctness  of  judgment  not 
involved  as  only  errors  of  law  are  considered,  p.  212. 
Approved  in  Holmes  v.  Warren,  145  Cal.  460,  461,  following  rule. 

128  Cal.  227-229.    THOMPSON  y.  ALFORD. 

Miscellaneous. — ^Thompson  v.  Alford,  135  Cal.  54,  reciting  history  of 
litigation. 

128  Cal.  230-235.     CLOVERDALE  v.  SMITH. 

Maintenance  of  Ditch  by  owner  of  land  which  diverts  surface  waters 
from  natural  flow  by  means  whereof  waters  are  forced  into  streets  and 
injuring  same  is  a  nuisance  which  town  may  abate,  p.  233. 

Approved  in  Noyes  v.  Cosaelman,  29  Wash.  640,  owner  of  land  upon 
which  there  is  a  natural  accumulation  of  water  cannot  improve  his 
land  by  draining  such  waters  from  one  portion  of  land  through  natural 
barrier  to  another  portion  whence  it  would  escape  over  lower  lands  of 
adjoining  owner. 

128  Cal.  236-242.     FERINE  v.  LEWIS. 

Whether  Documents  Copied  into  Record  Book  are  such  as  are  re- 
quired to  be  recorded  is  determined  by  inspection  of  documents  them- 
selves and  not  by  what  recorder  calls  them,  p.  239. 

Approved  in  Greenwood  v.  Clandon,  130  Cal.  470.  in  action  to  fore- 
close  street   assessment   where   engineer's   certificate   was   recorded   hi 
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proper  place  with  original  assessment,  warrant  and  diagram,  fact  that 
superintendent  in  re-enumerating  in  his  certificate  documents  record- 
ed omits  engineer's  certificate  is  immaterial. 

128  Cal.  242-245.     ESTATE  OF  NELSON. 

Where  Notice  of  Appeal  was  not  directed  to  codefendant  or  his  at- 
torneys, service  on  him  of  document  in  which  he  was  neither  construct- 
ively nor  actually  referred  to  is  not  notice  to  it,  p.  244. 

Approved  in  Estate  of  Pendergast,  143  Cal.  138,  where  notice  of  ap- 
peal is  addressed  only  to  heirs  who  were  petitioners  and  their  attorney 
admits  service  as  such,  fact  that  he  is  also  attorney  for  all  other  heirs^ 
does  not  make  them  parties  to  appeal. 

128  Cal.  255-257.    MODOC  LAND  ETC.  CO.  v.  SUPERIOR  COURT. 

Upon  Failure  to  Return  Summons  within  three  years  after  commence- 
ment of  action,  court  must  dismiss  action,  p.  256. 

Approved  in  Sharpstein  ▼.  Eells,  132  Cal.  508,  following  rule:  Sis- 
kiyou Co.  Bank  v.  Hoyt,  132  Cal.  S3,  mere  verbal  request  by  defend- 
ants for  delay  in  service  of  summons  and  verbal  authority  to  enter 
judgment  without  further  service  is  not  an  appearance  nor  authority  to 
confess  judgment  and  does  not  dispense  with  summons  and  return,, 
showing  service  thereof. 

128  Cal.  257-264.  PEOPLE  v.  GOLDEN  GATE  LODGE. 

Articles  of  Incorporation  of  benevolent  associations  must  be  ac- 
knowledged by  five  persons  in  accordance  with  Civil  Code,  section 
292,  in  addition  to  verification  required  by  Civil  Code,  section  594,  p.  26K 

Approved  in  Wall  v.  Mines,  130  Cal.  40.  in  order  to  constitute  a 
benevolent  corporation  de  jure,  articles  of  incorporation  must  be  veri- 
fied as  required  by  Civil  Code,  section  290. 

128  Cal.  268-270.    EKERSON  v.  McWHIRTER. 

Code  of  Civil  Procedure,  Section  385,  permitting  substitution  of  per- 
son to  whom  transfer  is  made,  is  permissive  and  discretion  of  court  i* 
exercised  in  view  of  all  circumstances,  pp.  269,  270. 

Approved  in  Fay  v.  Steubenrauch,  138  Cal.  657,  where  pending  appeal 
from  foreclosure  premises  sold  by  owner  and  appellant  subsequently 
died,  transferee  may  be  substituted  in  appellate  coiui;  for  deceased 
appellant. 

128  Cal.  271-279.    ESTATE  OF  WICKES. 

Will  of  Wife  can  only  be  probated  in  county  of  husband's  domicile,. 
though  she  lived  and  left  property  in  another  county,  p.  278. 
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Distinguished  in  McGrew  y.  Mutual  L.  Ins.  Ck>.,  132  Cal.  92,  84  Am. 
St.  Rep.  26,  when  husband  begins  suit  for  divorce,  domicile  of  wife 
ceases  to  be  domicile  of  -husband,  and  she  may  acquire  separate  actual 
domicile  by  change  of  residence  from  one  county  to  another  pending 
suit. 

128  Cal.  283-284.    SNIBLEY  ▼.  PALMTAG. 

Only  Where  Some  Other  Person  than  one  returned  has  received 
highest  number  of  votes  can  he  be  declared  elected,  p.  284. 

Approved  in  Wright  v.  Ashton,  143  Cal.  548,  where  contestant  and 
contestee  have  received  an  equal  number  of  legal  votes  for  office  con- 
tested which  was  higher  than  number  of  ballots  cast  for  other  candi- 
dates, certificate  of  election  cannot  be  annulled.  Distinguished  in  dis- 
senting opinion  in  Wright  v.  Ashton,  143  Cal.  549,  majority  holding 
where  upon  contest  of  election  contestant  and  contestee  have  received 
an  equal  number  of  legal  votes  for  office  contested,  which  was  higher 
than  number  of  ballots  cast  for  other  candidates,  certificate  of  elec- 
tion cannot  be  annulled. 

128  Cal.  285-293.    QUATMAN  v.  McCRAY. 

Express  Condition  in  Deed  that  any  building  to  be  used  as  dwelling 
erected  upon  premises  within  specified  time  shall  cost  certain  amount 
is  a  condition  subsequent,  p.  292. 

See  79  Am.  St.  Rep.  767,  note. 

128  Cal.  293-303.    WOODWARD  v.  HENNEGAN. 

Where  Grantee  Holds  Title  as  security  for  repayment  of  purchase 
money  advanced  by  him,  his  and  his  executor's  rights  are  regarded  as 
if  grantee  held  legal  title  and  had  made  executory  contract  of  sale,  re- 
taining title  as  security,  p.  301. 

Approved  in  Kent  v.  San  Francisco  S.  Union,  130  Cal.  407,  title  held 
by  vendor  in  trust  for  purchaser,  as  security  for  unpaid  purchase 
money,  was  not  waived  by  taking  of  collateral  security  upon  other 
lands. 

128  Cal.  303-305.    HARRON  v.  HARRON. 

Appeal  Lies  from  Order  made  after  final  judgment  requiring  de- 
fendant to  pay  plaintiff  one  hundred  dollars  counsel  fees  and  forty  dol- 
lars costs  to  enable  her  to  contest  motion  for  new  trial,  p.  304. 

Approved  in  Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  432,  in  action,  to 
quiet  title,  court  has  jurisdiction  of  appeal  from  order  striking  out 
cost-bill  in  sum  less  than  three  hundred  dollars. 
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]'2S  Cal.  306-308.    TAYLOR  v.  BELL. 

Under  Code  of  Civil  Procedure,  Section  659,  .statement  should  specify 
parlidilars  in  which  evidence  is  alleged  to  be  insufficient  to  sustain  the 
fin<liiip:s.  p.  308. 

l)i-<tinguished  in  Bell  v.  Staacke,  141  Cal.  190,  where  probative  facta 
are  found  by  court  specifications  of  insufficiency  of  the  evidence  to  sus- 
tain any  one  of  such  findings  or  any  particular  contained  therein,  are 
sufficient. 

Where  Appellant  Does  not  Urge  Errors  of  law  specified  in  statement 
on  motion  for  new  trial  in  argument  or  brief  on  appeal  from  order 
denyino:  motion,  court  will  not  seek  to  discover  any  errors  therein,  p. 
308.' 

Approved  in  Bell  v.  Southern  Pac.  R.  R.,  144  GaL  673,  following  rule. 

128  Cal.  311-313.    ESTATE  OF  WINSLOW. 

No  Appeal  Lies  from  Order  refusing  to  revoke  probate  of  will,  p.  311. 

Approved  in  Estate  of  Hughston,  133  CaL  322,  following  rule;  Estate 
of  Cahill,  142  Cal.  629,  order  refusing  to  vacate  an  order  setting  apart 
41  homestead  to  the  widow  is  nonappealable. 

128  Cal.  322-327.    BYXBEE  v.  DEWEY. 

In  Claim  and  Delivery  complaint  must  allege  ownership  or  right  of 
possession  at  time  action  commenced,  p.  324. 

Distinguished  in  Hunt  v.  Hammel,  142  Cal.  458,  in  action  for  con- 
version of  personalty  an  averment  that  plaintiff  was  owner  and  in 
possession  of  property  on  day  of  conversion  is  not  necessary. 

On  appeal  from  order  granting  new  trial,  sufficiency  of  complaint  is 
not  considered,  p.  325. 

Approved  in  Holmes  v.  Warren,  146  Cal.  460,  following  rule. 

If  Judge  is  not  Satisfied  with  verdict,  it  is  his  duty  to  grant  new 
trial  n)r  insuHicicncy  of  the  evidence  to  justify  the  verdict,  p.  326. 

Approved  in  Estate  of  Motz,  136  Cal.  560,  applying  rule  in  will  con- 
test. 

128  Cal.  330-333.     PEOPLE  v.  LEE. 

Miscellaneous. — People  v.  Terrill,  133  Cal.  126,  offense  prescribed  by 
Penal  Code,  section  476,  of  uttering  fictitious  check,  is  forgery. 

128  Cal.  335-339.    REAY  v.  HEAZELTON. 

Substitution  of  Personal  Representative  as  party  to  action  pending 
«n  appeal  ought  to  be  followed  by  like  substitution  below  to  determine 
responsibility  for  costs  on  appeal,  p.  338. 
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Approved  in  Fay  v.  Steubennuich,  138  Cal.  658,  where  pending  appeal 
from  foreclosure,  mortgaged  land  was  sold  and  appellant  subsequently 
died,  transferee  may  be  substituted  in  appellate  court  for  deceased 
appellant. 

Under  Code  of  Civil  Procedure,  Section  336,  subdivision  1,  there  is 
limitation  of  two  years  to  action  on  judgment,  p.  338. 

Approved  in  Citizens'  Nat.  Bank  v.  Lucas,  20  Wash.  422,  Ballinger's 
Code,  section  47^)8,  relating  to  limitations  on  actions  on  judgments 
applies  to  domestic  judgments. 

128  Cal.  340-347.    MIZBNER  y.  BRADBURY. 

Order  of  Court  Sua  Sponte  setting  aside  verdict  and  granting  new 
trial  can  be  made  only  when  jury  plainly,  palpably  and  grossly  disre- 
garded the  instructions  or  the  evidence,  p.  344. 

Approved  in  Eades  v.  Trowbridge,  143  Cal.  28,  order  of  court  sua 
sponte  setting  aside  verdict  merely  on  ground  that  verdict  is  in  viola- 
tion of  instructions  and  contrary  to  evidence,  without  any  showing  of 
a  "plain  disregard  of  the  instructions  or  of  the  evidence,"  is  improper. 

128  Cal.  352-357.    HOUGHTON  v.  SUPERIOR  COURT. 

Where  no  Amendments  are  Proposed  to  draft  of  bill  of  exceptions,  or 
tlit'sc  prnn(!sp(l  are  aecv^led  to,  bill  need  not  be  presented  to  judge  for 
settlement  within  ten  days,  pp.  354,  355. 

Approved  in  Gay  v.  Torrance,  143  Cal.  18,  where  attempts  were  had 
at  aijreenient  upon  numeroufl  amendments  to  proposed  bill  which  pro- 
•l^essed  at  several  meetings,  leaving  few  amendments  unagreed  to  and 
within  four  days  after  last  meeting  moving  party  attached  to  amend- 
ments an  allowance  of  all  of  them,  and  they  were  presented  to  clerk 
on  same  day,  and  to  judge  on  following  day,  who  fixed  time  for  settle- 
ment, they  were  presented  within  reasonable  time. 

Bill  of  exceptions  is  not  settled  until  it  has  been  certified  as  correct 
4ifter  engrossment,  p.  355. 

Distinguished  in  Ryer  v.  Rio  Land  and  Imp.  Co.,  147  Cal.  465,  after 
statement  on  motion  for  new  trial  has  been  settled  and  ordered  en- 
grossed, opposing  party  cannot  demand  that  objections  and  exceptions 
taken  to  laches  of  moving  party  shall  be  inserted  in  engrossed  state- 
ment. 

128  Cal.  357-361.    FAY  v.  REED. 

Resolution  of  Intention  for  street  improvement  and  for  suitable  drains 
to  be  constructed  at  street  crossings,  without  specifying  number  of 
drains  or  their  size  or  materials  out  of  which  they  are  to  be  constructed, 
is  invalid,  p.  359. 

Approved  in  Williamson  v.  Joyce,  140  Cal.  671,  following  rule;  Chase 
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V.  Scheerer,  136  Cal.  252,  council  cannot  delegate  to  street  superintend- 
ent power  to  examine  street  work  and  determine  amount  of  allowance 
that  should  be  made  or  to  increase  or  diminish  cost  of  work.  Dis- 
tinguished in  Chase  v.  Trout,  146  Cal.  367,  resolution  of  intention  de- 
scribing general  character  of  work  to  be  constructed  in  accordance  with 
plans  and  profiles  on  file  in  office  of  city  engineer,  and  specifications  on 
file  in  ofiice  of  city  clerk,  is  sufficient. 

Where  Resolution  of  Intention  fails  to  describe  work  in  any  material 
part,  no  assessment  can  be  enforced  under  contract  to  do  work  pro- 
posed by  resolution,  p.  360. 

Approved  in  City  Street  Improvement  Co.  v.  Taylor,  138  Cal.  366. 
resolution  of  intention  to  lay  granite  curbs  where  not  already  laid  on 
certain  part  of  a  street,  is  void;  Williamson  v.  Joyce,  137  Cal.  108, 
resolution  of  intention  to  construct  sewers  which  does  not  mention 
material  or  number  of  branch  sewers  or  character  of  automatic  flush- 
ing apparatus  required,  does  not  sufficiently  describe  work;  Piedmont 
Pav.  Co.  V.  Allman,  136  Cal.  89,  where  resolution  of  intention  and  con- 
tract providing  for  "gutters  four  feet  wide"  without  further  describing 
work,  and  contract  referred  to  specifications  contained  in  another  ordi- 
nance which  described  several  different  kinds  of  gutters,  description  is 
so  ambiguous  as  to  prevent  fair  bidding;  McDonnell  v.  Gillon,  134  Cal. 
330,  331,  resolution  of  intention  to  construct  sewers  with  manholes  and 
flush  tank  must  describe  dimensions  of  flush  tank  and  materials  from 
which  it  is  to  be  constructed,  and  how  it  is  to  be  connected;  Bay  Rock 
Co.  ▼.  Bell,  133  Cal.  153,  resolution  of  intention  to  grade  and  macadam- 
ize street  and  containing  reference  to  specifications  as  to  proposed 
culverts  and  macadamizing  must  describe  materials  for  proposed  curbs 
and  gutters. 

Where  Complaint  for  Foreclosure  of  Street  Assessment  shows  de- 
fective resolution  of  intention,  defect  therein  not  cured  by  averment  as 
to  plans  and  specifications  adopted  by  council,  p.  361. 

Approved  in  Buckman  v.  Hatch,  139  Cal.  55.  where  complaint  in  action 
to  foreclose  street  assessment  lien  fails  to  state  cause  of  action  for 
want  of  essential  averments,  objection  thereto  is  not  waived  by  failure 
to  demur,  nor  cured  by  verdict  or  judgment. 

128  Cal.  362-366.    CHAPPIUS  ▼.  BLANKMAN. 

Executor  Cannot  Make  Contract  which  would  give  laborers  under 
contractor  in  mine  known  to  belong  to  estate  right  to  file  liens  thereon, 
p.  364. 

Approved  in  San  Francisco  Pav.  Co.  v.  Fairfield,  134  Cal.  224,  fol- 
lowing  rule. 

128  Cal.  380-388.    ESTATE  OF  ADAMS. 
Where  Estate  is  Insolvent  and  family  home  was  large  farm  which  is^ 
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«o  situated  that  portion  not  exceeding  five  thousand  dollars  in  value 
■<x)u]d  be  set  apart  as  homestead,  order  setting  whole  farm  apart  is  an 
abuse  of  discretion,  pp.  382,  383. 

Approved  in  Estate  of  Levy,  141  Cal.  652,  entire  building  composed  of 
three  flats  having  separate  entrances,  top  one  of  which  was  occupied 
by  deceased  and  wife,  may  be  selected  as  homestead. 

128  Cal.  407-410.    HANNAH  v.  WAHLBERG. 

Under  Unassignable  Contract  to  plow  land  and  cultivate  it  for  four 
years,  for  conveyance  of  half  the  land,  where  purchaser  arranged  with 
third  person  to  carry  out  contract  for  him,  and  agreed  to  procure  con- 
veyance, and  then  convey  land  to  third  person,  latter  may  maintain 
specific  performance  against  owner  and  purchaser,  pp.  409,  410. 

Approved  in  Simmons  v.  Zimmerman,  144  Cal.  261,  where  vendor, 
after  notice  of  assignment  of  exclusive  option  to  purchase  land,  de- 
livered certificate  of  title  to  assignee,  vendor  is  estopped  to  deny 
assignability  of  particular  stipulation  making  purchaser  exclusive,  judge 
-of  title. 

128  Cal.  411-415.    TAYLOR  ▼.  ELLENBBRGER. 

Miscellaneous. — Taylor  v.  Ellenberger,  134  Cal.  31,  reciting  history  of 
litigation. 

128  Cal.  415-421.    HAILE  y.  SMITH. 

Purchaser  under  contract  of  sale  refusing  to  pay  purchase  money 
cannot  defend  ejectment  suit  by  retaining  possession  on  ground  of 
lack  of  title  in  vendor,  p.  419. 

Approved  in  Bruschi  v.  Quail  Mining  Co.,  147  Cal.  123,  applying  rule 
where  mining  and  timber  lands  sold. 

128  Cal.  431-443.    EX  PARTE  LORENZEN,  79  Am.  St.  Rep.  47. 

City  Ordinance  Requiring  Street-car  Transfers  to  be  issued  and  de- 
livered within  car  from  which  transfer  is  made,  and  received  only  within 
car  to  which  it  is  made,  and  forbidding  anyone  but  conductor  or  street- 
car agent  to  give  or  issue  transfer,  is  valid,  pp.  434-439. 

See  78  Am.  St.  Rep.  267,  note. 

Intention  of  Board  of  Supervisors  is  known  only  from  what  it  did, 
and  court  can  only  measure  and  test  an  ordinance  by  what  it  says,  p. 
441. 

Approved  in  dissenting  opinion  in  Matter  of  Ah  Cheung,  136  Cal.  680, 
majority  upholding  municipal  ordinance  making  it  unlawful  to  expose 
to  view  in  any  barricaded  place  any  cards,  dice,  or  gambling;  imple- 
ments, when  three  or  more  persons  are  present. 

It  is  Presumed  that  Legislature  intended  exceptions  to  its  fanguage 
which  would  avoid  an  absurd  or  manifestly  unjust  consequence,  p.  439. 
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Approved  in  Ex  parte  McClain,  134  Cal.  HI,  113,  S6  Am.  St.  Rep. 
244,  246,  upholding  city  ordinance  making  it  unlawful  for  anyone  to 
have  in  his  possession  a  lottery  ticket;  Southern  Pac.  Co.  v.  Robinson*. 
132  Cal.  420,  Civil  Code,  section  41M),  relating  to  stopovers  does  not 
include  mere  pretenders  who  do  not  desire  to  exercise  stopover  privilege, 
but  who,  in  fact,  desire  refusal  of  such  privilege,  and  to  pay  further 
fare  after  stopping  over  in  order  to  fasten  penalties  upon  railroad. 

128  Cal.  444  448.    KEMBLE  v.  McPHAILL. 

"May**  in  Statute  is  mandatory  only  when  it  can  be  seen  thtt  legis- 
lative intent  was  to  impose  a  duty,  and  that  mandatory  construction 
is  necessary  to  give  effect  to  policy  of  legislature,  p.  446. 

Approved  in  Isom  v.  Rex  Crude  Oil  Co.,  140  Cal.  680,  word  "may"  in 
Code  of  Civil  Procedure,  section  732,  is  not  mandatory. 

128  Cal.  449-456.    LARKIN  ▼.  MULLEN. 

In  Action  to  Cancel  Deed  for  fraud,  where  facts  constituting  fraud' 
are  alleged  only  in  general  manner,  general  demurrer  is  properly 
overruled,  p.  453. 

Approved  in  Anderson  v.  Bank,  140  Cal.  690,  where  facts  well  stated 
and  appearing  by  fair  intendment  constitute  cause  of  action  for  relief 
against  judgment,  general  demurrer  overruled,  notwithstanding  redun- 
dancy. 

It  is  Too  Late  for  Defendant  after  verdict  to  object  to  defective  alle- 
gations in  complaint,  which,  if  he  had  pointed  them  out  by  specific 
demurrer  or  by  objections  to  evidence,  might  have  been  obviated  by 
amendment,  p.  453. 

Approved  in  dissenting  opinion  in  Buckman  v.  Hatch,  139  Cal.  59, 
majority  holding  where  complaint  in  action  to  foreclose  street  assess- 
ment lien  fails  to  state  cause  of  action  for  want  of  essential  facts 
objection  thereto  is  not  waived  by  failure  to  demur. 

128  Cal.  460-463.    EX  PARTE  DOLAN. 

Freeholders'  Charter  cannot  confer  exclusive  jurisdiction  over  certain 
misdemeanors  on  police  court,  p.  462. 

Approved  in  dissenting  opinion  in  Matter  of  Dodge,  135  Cal.  521, 
majority  holding  San  Francisco  assessor  is  entitled  to  receive  salary 
fixed  by  charter,  and  is  not  entitled  to  percentage  on  poll  taxes,  fixed  by 
Political  Code,  section  3852. 

128  Cal.  464-473.    PIERCE  v.  MERRILL,  79  Am.  St.  Rep.  56. 

Miscellaneous.— Pierce  v.  Merrill,  128  CaL  474«  79  Am.  St  Rep.  64,. 
reciting  history  of  litigation. 
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128  Cal.  477-485.    PEOPLE  ▼.  LINDA  VISTA  IRR.  DISTRICT. 

Proceeding  Under  Confirmatory  Act  of  1889,  supplemental  to  Wright 
Irrigation  Act,  in  which  validity  of  organization  of  irrigation  district 
and  of  bonds  issued  thereby  is  confirmed,  is  proceeding  in  rem,  pp. 
47P,  480. 

Approved  in  People  v.  Ferris  Irr.  Dist.,  132  Cal.  292,  following  rule; 
Perris  Irr.  Dist.  v.  Thompson.  116  Fed.  836,  under  California  Code  of 
Civil  Procedure,  section  447,  where  answer  in  action  against  irrijjation 
district  on  its  bonds  was  not  verified,  and  complaint  set  out  copies  of 
bonds,  which,  bearing  seal  of  district,  were  also  introduced  in  evidence,, 
plaintiff  was  not  required  to  further  prove  their  execution  or  their 
confirmation  by  court  of  proceedings  under  statutes  of  1889,  p.  212; 
distinguished  in  People  v.  Perris  Irr.  Dist.,  142  Cal.  606,  provision  of 
irrigation  district  act  of  1887,  section  3|  has  no  relation  to  proceeding 
for  confirmation  under  act  of  1889,  nor  to  action  to  set  aside  judgment 
of  confirmation  for  fraud. 

Title  of  Act  need  not  embrace  or  catalogue  its  contents,  p.  485. 

Approved  in  Deyo  v.  Superior  Court,  140  Cal.  489,  title  of  act  being 
simply  to  add  two  new  sections  to  Civil  Code  "relating  to  actions  for 
divorce"  is  sufficient  to  embrace  every  provision  of  the  act.  See  79 
Am.  St.  Kep.  464,  note.     . 

128  Cal.  493-500.    FISHER  v.  ZUMWALT. 

Though  Nuisance  May  be  Public,  that  fact  does  not  deprive  individual 
of  action,  if  as  to  him  it  is  private,  p.  496. 

Approved  in  Yuba  Co.  v.  Kate  Hayes  Min.  Co.,  141  Cal.  363,  county 
as  owner  of  property  injured  by  deposit  of  mining  debris  in  river  may 
maintain  action  to  enjoin  deposit  therein  of  such  debris. 

Errors  in  instructions  are  not  ground  for  reversal  in  equity,  p.  500. 

Approved  in  California  Electric  Light  Co.  v.  Safe  Deposit  etc.  Co., 
146  Cal.  133,  applying  rule  to  admission  of  evidence  in  action  by  corpo- 
ration against  estate  of  former  manager  for  recovery  of  secret  commis- 
sions received  by  him  on  sale  of  its  property. 

128  Cal.  516-520.    CARPENTER  v.  SAN  FRANCISCO  SAY.  UNION. 

Claim  of  Owner  of  Swamp  Land  who  has  reclaimed  it  at  expense  of 
more  than  two  dollars  per  acre,  to  pro  rata  payment  out  of  swamp  land 
fund,  relates  to  date  of  its  presentation,  p.  519. 

Distinguished  in  Miller  v.  Batz,  142  Cal.  463,  right  of  owner  of  re- 
claimed swamp  land  to  share  of  swamp  land  fund  arising  from  payment 
of  purchase  money  for  swamp  lands  into  county  treasury,  does  not 
arise  until  demand  and  limitations  against  mandamus  to  compel  such 
payment  does  not  run  till  payment  actually  demanded. 

Miscellaneous. — Miller  &  Lui  v.  Batz,  131  Cal.  403,  reciting  history  of 
litigation. 
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128  Cal.  523-527.    RAUER  v.  FAY. 

On  Appeal  from  Order  granting  new  trial,  appellate  court  cannot 
consider  sufHciency  of  complaint  or  of  findings  to  support  judgment, 
p.  525. 

Approved  in  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal.  165,  following 
rule;  Kepfler  v.  Kepfler,  134  Cal.  208,  delay  of  more  than  six  montha 
in  filing  findings  in  divorce,  after  judgment  ordered,  is  not  ground  for 
new  trial,  and  cannot  be  considered  on  appeal  from  order  denying  new 
trial.  Distinguished  in  Bell  v.  Staacke,  141  Cal.  190,  where  probative 
facts  are  found  by  court  specifications  of  insufilciency  of  the  evidence  to 
sustain  any  one  of  such  findings  or  any  particular  contained  therein, 
are  sufficient. 

128  Cal.  531-549.    HARRIGAN  Y.  INSURANCE  CO. 

Under  Code  of  Civil  Procedure,  Section  339,  subdivision  1,  action  on 
insurance  policy  executed  out  of  this  state  is  barred  after  two  years 
from  time  of  accrual  of  cause  of  action  thereon,  p.  543. 

Approved  in  Higgins  v.  Graham,  143  Cal.  133,  upholding  Code  of  Civil 
Procedure,  section  339,  subdivision  1,  relating  to  limitations  of  actions 
on  notes  executed  out  of  state. 

Where  policy  provides  for  payment  within  sixty  days  after  notice 
and  proof  of  death,  cause  of  action  accrues  on  demand,  p.  548. 

Distinguished  in  Union  Savings  Bank  v.  Leiter,  145  Cal.  707,  70S, 
where  nothing  ever  paid  on  former  assessment  levied  on  unpaid  capital 
stock  and  it  was  declared  rescinaed.  statute  of  limitation  on  new 
assessment  by  board  of  directors  in  liquidation  does  not  run  prior  to 
levy. 

128  Cal.  568-571.    ANAHEIM  WATER  CO.  v.  JURUPA  LAND  ETC.  CO. 

Where  Judge  is  Disqualified  he  must  transfer  cause  to  nearest  or 
most  accessible  court,  p.  570. 

Approved  in  Oakland  v.  Hart,  129  Cal.  105,  where  disqualified  judge 
calls  in  qualified  judge  from  another  county,  with  consent  of  both 
pai*ties.  for  trial  of  cause,  parties,  after  judge  has  begun  to  act,  cannot 
object  that  disqualified  judge  had  no  power  to  select  his  successor, 

128  CaL  572-577.    BARNHART  v.  EDWARDS. 

On  Reversal  of  Judgment,  sale  to  plaintiff  of  defendant's  property  for 
satisfaction  of  judgment,  will  be  set  aside,  p.  676. 

Approved  in  Cowdery  v.  London  etc.  Bank,  139  Cal.  305,  where  court 
on  appeal  reverses  judgment  with  directions  to  enter  judgment  in  con- 
formity with  opinion,  lower  court  must  enter  new  judgment. 

Interest  Must  be  Included  by  Clerk  in  judgment  from  time  it  was 
rendered  until  entry  thereof,  though  court  formulates  judgment  to  be 
entered  by  clerk,  instead  of  leaving  it  to  action  of  clerk  alone,  p.  575. 
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Approved  in  Cutting  Fruit  etc.  Co.  v.  Canty,  141  Cal.  697,  where 
filerk  delayed  entering  judgment  for  two  years  after  its  rendition,  such 
<lelay  will  not  prejudice  defendant  in  allowance  of  interest. 

128  Cal.  589-606.    6ERMANIA  TRUST  CO.  v.  SAW  FRANCISCO. 

Bonds  of  Railroad  secured  by  mortgagee  of  its  property  within  this 
state  are  not  assessable  to  holders  of  land,  pp.  592-597. 

Approved  in  Estate  of  Fair,  128  Cal.  610,  and  Estate  of  Pichoir,  128 
Cal.  616,  both  holding  tax  on  railroad  bonds  secured  by  mortgage,  the 
encumbered  property  of  which  is  required  to  be  assessed  at  full  value  to 
railroad,  is  double  taxation. 

Reasons  for  Constitutional  Provision,  relating  to  taxation  of  quasi 
public  corporations*  mortgages,  p.  596. 

Distinguished  in  Russell  v.  Croy,  164  Mo.  102,  holding  void  third  con- 
stitutional amendment  of  1900,  to  constitution,  providing  that  mort- 
gage or  other  obligation,  by  which  debt  is  secured,  shall,  for  tax 
purposes,  be  deemed  an  interest  in  property  affected,  except  as  to  quasi 
public  corporations. 

128  Cal.  607-615.    ESTATE  OF  FAIR. 

Debts  Attend  the  Person  of  the  creditor  and  are  taxable  at  his  domi- 
cile, p.  612. 

Approved  in'  Pacific  Coast  Sav.  Soc.  v.  San  Francisco,  133  Cal.  15, 
balance  of  money  account  held  first  Monday  in  March,  on  general  de- 
posit in  New  York  bank  by  building  and  loan  association,  having 
principal  place  of  business  in  San  Francisco,  is  taxable  in  latter  place. 

Bonds  of  Foreign  Corporations  owned  by  resident,  which  are  deposited 
without  state,  but  which  are  not  held  for  management  in  course  of 
permanent  business  of  owner  in  another  state,  are  taxable  here,  p.  614. 

Approved  in  Stanford  v.  San  Francisco,  131  Cal.  36.  37,  certificates  of 
«tock  in  foreign  corporations  pledged  in  New  York  for  money  borrowed 
by  decedent  who  was  resident  of  California,  are  taxable  to  his  estate, 
though  never  possessed  by  executor. 

128  Cal.  619-623.  MERCHANTS'  AD-SIGN  CO.  ▼.  LOS  ANGELES 
BILL  POSTING  CO. 

Discretion  of  Court  in  setting  aside  default  judgment  on  motion  of 
defendant  not  interfered  with  on  appeal  unless  abuse  clearly  shown,  p. 
€21. 

Approved  in  Winchester  v.  Black,  134  Cal.  127,  following  rule. 

Where  Circumstances  are  Such  as  to  lead  court  to  hesitate,  doubt 
should  be  resolved  in  favor  of  application  to  set  aside  default  judg- 
ment, p.  621. 

Notes  Cal.  Rep.— 318 
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Approved  in  Matter  of  Tracey,  136  GaL  390,  applying  rule  where  life 
estate  terminated  on  improper  notice. 

Verified  Answer  presented  on  motion  to  set  aside  default,  containing 
specific  denials  of  material  allegations  of  complaint,  is  sufficient  affi- 
davit of  merits,  p.  622. 

Approved  in  Melde  v.  Reynolds,  120  Gal.  314,  following  rule. 

128  Cal.  637-644.    ARNOLD  y.  PRODUCERS'  FRUIT  CO. 

Where  Evidence  is  Inadmissible  for  any  purpose,  general  objection 
that  it  is  immaterial,  irrelevant  and  incompetent  is  sufficient,  p.  644. 

Approved  in  Morehouse  v.  Morehouse,  140  GaL  94,  where  action  is 
on  claim  against  an  estate  based  upon  promise  against  which  limita- 
tion had  run  prior  to  death  of  decedent,  general  objection  to  evidence 
of  new  conditional  promise  is  sufficient  to  make  its  admission  an  error. 

Miscellaneous.— Arnold  v.  Producers'  Fruit  Co.,  141  Gal.  740,  reciting: 
history  of  litigation. 

128  Gal.  663-665.    READY  ▼.  McDONALD,  79  Am.  St.  Rep.  76. 

Where  Conrt  Finds  Facts  which  show  action  was  barred  by  limita* 
tions,  it  need  not  specifically  find  that  action  was  barred,  p.  665. 
Approved  in  Woodham  v.  Cline,  130  Gal.  499,  following  rule. 

128  Gal.  665-670.    CARPENTER  y.  FURREY. 

Act  Adding  Section  iao3  to  Code  of  Civil  Procedure,  entitled,  "Aa 
act  to  add  a  new  section  to  the  Code  of  Civil  Procedure  of  the  State 
of  California,  numbered  section  1203,  relating  to  liens  of  mechanics  and 
others,"  sufficiently  embraces  subject  of  act  in  its  title,  p.  668. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  489,  title  of  act  to  add 
two  new  sections  to  Civil  Code  "relating  to  actions  for  divorce"  ia 
sufficient  to  embrace  every  provision  of  the  act.  See  79  Am.  St.  Rep. 
482,  note.  Distinguished  in  Gibbs  v.  Tally,  133  Cal.  378,  and  Shnugh- 
nessy  v.  American  Surety  Co.,  138  Cal.  546,  both  holding  Code  of  Civil 
Procedure,  section  1203,  requiring  contractors  for  erection  of  buildings, 
to  secure  contracts  by  bonds,  is  void. 

128  Cal.  670-671.    BAY  CITY  B.  &  L.  ASSN.  v.  BROAD. 

Appeal  Bond,  verification  to  which  was  signed  by  both  sureties,  but 
which  was  signed  in  usual  place  by  only  one  of  them,  is  merely  "in- 
sufficient" and  may  be  replaced  by  good  bond  before  hearing  of  motion 
to  dismiss  appeal,  p.  671. 

Approved  in  Jarman  v.  Rea,  129  Cal.  159,  appeal  bond  which  provides- 
that  appellant  will  pay  all  costs  and  damages  awarded  on  appeal,  but. 
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which  omits  "or  on  dismissal  thereof/'  is  only  "insufficient/*  and  may 
be  remedied  by  filing  no  bond  in  appellate  court. 

128  Cal.  678-687.    MACEEY  ▼.  SAN  FRANCISCO. 

Bonds  of  Forei^  Railroad  payable  in  New  York  which  were  prop- 
erty of  deceased  resident  of  this  state  and  were  distributed  by  court 
to  trustees  named  in  will,  are  taxable  at  domicile  of  trustees,  pp.  681, 
682. 

Approved  in  Stanford  ▼.  San  Francisco,  131  Cal.  36,  certificates  in 
foreign  corporations  owned  by  decedent,  and  which  have  come  to  posses- 
sion of  executrix  are  taxable  in  this  state. 

Miscellaneous. — Columbia  Sav.  Bank  v.  Los  Angeles,  137  Cal.  470, 
where  no  interest  was  allowed  prior  to  judgment,  judgment  for  re- 
covery of  illegal  taxes  paid  under  protest  was  properly  made  to  bear 
legal  interest  from  its  dat«. 


VOIiUME  CXXIX. 


129  Cal.  1-8.    MARK  v.  SUPERIOR  COURT. 

Appeal  from  Final  Judgment  in  action  granting  injunction  which  is 
mandatory  in  main  purpose,  suspends  and  stays  operation  of  entire  in- 
junction, pp.  6,  7. 

Approved  in  State  v.  Superior  Court,  28  Wash.  408,  on  appeal  from 
order  awarding  temporary  mandatory  injunction,  commanding  corporate 
officer  to  deliver  property  belonging  to  his  office  to  another,  the  order 
may  be  superseded  in  that  respect. 

129  Gal.  1214.    ROBINSON  ▼.  THORNTON. 

Miscellaneous. — Green  v.  Thornton,  130  CaL  484,  reciting  history  of 
litigation. 

129  Oil.  14-16.    ESTATE  OF  HICKEY. 

Superior  Court  may,  on  application  of  minor  heirs,  made  within  time 
limited  by  Code  of  Civil  Procedure,  section  473,  vacate  order  for  set- 
tling final  account,  and  of  distribution  on  account  of  mistake  or  ex- 
cusable neglect,  pp.  15,  16. 

Approved  in  Levy  v.  Superior  Court,  139  Cal.  592,  superior  court  has- 
jurisdiction  within  six  months  to  vacate  order  setting  apart  homestead^ 
on  motion  of  executors  and  heir,  on  ground  of  inadvertence,  surprise 
and  excusable  neglect. 

129  Cal.  33-36.    PEOPLE  v.  ROACH. 

In  Prosecution  for  Assault  to  rape  female  under  age  of  consent,, 
neither  element  of  force  or  question  of  consent  are  material,  pp.  34^ 
35. 

Approved  in  People  v.  Totman,  136  Cal.  135,  following  rule;  People 
▼.  Vann,  129  Cal.  119,  on  trial  for  assault  with  intent  to  rape  on  girt 
under  age  of  consent,  fact  that  girl  went  voluntarily  to  room  of  defend- 
ant by  previous  appointment,  and  made  no  resistance,  is  immateriaL 
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129  Cal.  36-38.    McBRIDE  v.  NEWLIN. 

Taxpayer  cannot  enjoin  board  of  supervisors  from  allowing  alleged 
claim  against  county  for  printing,  p.  37. 

Approved  in  Barto  v.  Supervisors,  135  Cal.  496,  following  rule.  Dis- 
tinguished in  Johnston  v.  Sacramento  Co.,  137  Cal.  210,  injunction  lies 
to  prevent  supervisors  of  one  county  from  performing  unauthorized 
contract  with  supervisors  of  another  county  for  joint  construction, 
equipment,  and  maintenance  of  free  public  ferry  across  boundary  river. 

Board  of  Supervisors  in  passing  on  claim  against  county  acts  in  quasi 
judicial  capacity,  and  it  is  presumed  board  will  do  its  duty  and  reject 
claim  if  illegal,  p.  37. 

Approved  in  Glide  v.  Superior  Court,  147  Cal.  24,  prohibition  lies  to 
prevent  superior  court  from  proceeding  with  trial  of  action  to  enjoin 
supervisors  from  acting  on  application  for  organization  of  reclamation 
district;  Alameda  Co.  v.  Evers,  136  CaL  134,  allowance  by  supervisors 
for  services  of  coroner  which  were  proved  before  it,  and  which  were 
paid  by  treasurer  upon  auditor's  warrant,  cannot  be  recovered  in  col^ 
lateral  action  by  county  which  does  not  directly  attack  judgment  of 
board,  but  alleges  services  were  not  in  fact  rendered;  Santa  Cruz  Co. 
V.  McPherson,  133  Cal.  284,  where  supervisors  have  acted  on  bids  for 
printing  all  defenses  that  might  have  been  made  to  claim  before  them  are 
precluded  and  cannot  be  urged  in  action  to  recover  back  money  paid  on 
their  allowance. 

129  Cal.  46-61.    FOGARTY  v.  FOGARTT. 

In  Absence  of  Contrary  Evidence,  it  is  conclusively  presumed  that  sub- 
sequent user  of  water  right  agreed  upon  was  under  agreement  and  there- 
fore adverse  as  of  right,  p.  49. 

Distinguished  in  Rose  v.  Mesmer,  142  Cal.  331,  where  there  was  gen- 
eral understanding  and  consent  by  all  owners  of  waters  of  creek  that 
any  part  of  water  could  be  diverted  and  used  when  not  required  by 
others,  and  where  there  was  surplus,  it  could  be  used  upon  other  than 
first-class  lands,  user  of  surplus  on  pasture  lands  is  not  adverse  to 
owners  of  first-class  lands. 

On  Appeal  from  Order  denying  new  trial,  objection  to  sufficiency  of 
findings  is  no  ground  for  reversal,  p.  60. 

Approved  in  Kepfler  v.  Kepfler,  134  Cal.  206,  delay  of  more  than  six 
•months  in  filing  findings  in  divorce  after  judgment  ordered,  is  not  ground 
for  new  trial,  and  cannot  be  considered  on  appeal  from  order  denying 
new  trial. 

Miscellaneous. — Montecito  Valley  Co.  v.  Santa  Barbara,  144  Cal.  599, 
finding  in  eflfect  and  substance  that  defendants  are  entitled  to  all  water 
flowing  in  tunnel  in  excess  of  1.43  inches,  to  which  plaintiflf  is  entitled. 
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fixes  plaintiff's  right  as  against  them,  and  omission  of  an  additional 
finding  as  to  how  much  water  tunnel  was  carrying  cannot  injure  plain- 
tiff. 

129  Cal.  61-57.     FONTANA  v.  PACIFIC  CAN  CO. 

Motion  for  Nonsuit  on  grounds  not  ordinarily  specific  to  bring  it  with- 
in ordinary  rule  applicable  thereto  is  not  within  rule  where  defects  of 
plaintiff's  case  are  incurable,  if  they  had  been  si>ecifically  pointed  out, 
p.  55. 

Approved  in  Warner  v.  Warner,  144  Cal.  619,  following  rule. . 

129  Cal.  68-86.     WESTERFIELD  v.  NEW  YORK  L.  INS.  CO. 

Where  There  is  an  Unrescinded  Existing  Compromise  it  is  binding 
when  suit  is  commenced  and  is  a  bar  thereto  which  is  not  removed  by 
judgment  or  verdict,  p.  85. 

Distinguished  in  Montgomery  v.  McLaury,  143  Cal.  88,  an  election  to 
disaffirm  a  contract  induced  by  fraud,  and  an  effort  to  obtain  rescission 
of  it  will  not,  if  resisted,  bar  action  and  judgment  baaed  upon  subse- 
quent affirmance  of  contract,  and  commencement  of  such  action  is  in 
itself  an  affirmance. 

129  Cal.  86-90.    ESTATE  OF  PORTER.    79  Am.  St.  Rep.  78. 

Code  of  Civil  Procedure,  Section  1536,  providing  administrator  may 
«ell  property  of  estate  when  it  appears  to  satisfaction  of  court  that  it 
is  for  the  advantage,  benefit  and  best  interest  of  the  estate,  is  valid, 
pp.  87-89. 

Approved  in  Gutter  v.  Dallamore,  144  Cal.  668,  sale  of  land  for  ad- 
vantage, benefit  and  best  interest  of  estate,  though  invalid  as  to  titles 
vested  prior  to  amendment  of  1893  to  Code  of  Civil  procedure,  section 
1536,  is  valid  as  to  titles  vested  subsequent  to  that  amendment :  Estate 
of  Leonis,  138  Oal.  201,  order  vacating  order  of  sale,  upon  motion  of 
heirs  for  want  of  actual  notice  to  them,  and  on  ground  that  it  was  not 
necessary  for  payment  of  debts,  as  adjudged  by  court,  order  remaining 
supported  by  unassailed  finding  that  sale  was  for  best  interest  of  estate, 
is  void.    See  78  Am.  St.  Rep.  863,  note. 

Miscellaneous. — ^Estate  of  Piper,  147  OaL  608,  heirs  of  deceased  hus- 
band where  on  distribution  it  is  decreed  that  property  was  separate  prop- 
erty of  wife  whose  estate  was  being  distributed  cannot  appeal  from  dis- 
tribution to  state  for  use  of  school. 

129  Cal.  118-123.     PEOPLE  v.  VANN. 

In  Prosecution  for  Assault  with  intent  to  rape  female  under  age  of 
consent,  her  failure  to  resist  is  no  defense,  p.  119. 

Approved  in  People  v.  Derbert,  138  Cal.  468,  and  People  v.  Harlan, 
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133  Cal.  22,  both  following  rule;  People  v.  Curiale,  137  Cal.  53S,  woman 
cannot  be  witness  against  husband  in  prosecution  for  rape  committed 
by  him  on  woman  prior  to  marriage  while  she  was  under  age  of  con- 
sent, where  she  freely  consented  to  marriage. 

In  prosecution  for  raping  girl  under  age  of  consent,  evidence  of  ad- 
ministration of  liquor  to  female  is  admissible,  p.  121. 

Approved  in  People  v.  Jailles,  146  Cal.  304  upholding  information  for 
rape  which  in  one  count  avers  force  and  resistance  without  stating  age, 
and  second  simply  alleges  sexual  intercourse  with  female,  being  under 
age  of  sixteen. 

129  Cal.  123-131.     STARR  v.  KREUZBER6ER.    79  Am.  St.  Rep.  92. 

Servant  is  not  Required  to  use  any  degree  of  care  or  negligence  to  dis- 
cover defects  or  danger  not  obvious,  p.  129. 

Approved  in  Dolan  v.  Sierra  Ry.  Co.,  135  Cal.  439,  where  employee  was^ 
in  fact  ignorant  of  defective  construction  of  trestle,  he  did  not  assume^ 
risk  thereof  by  traveling  over  it. 

129  Cal.  141-145.    HUDSON  ▼.  HUDSON. 

In  Divorce  where  complaint  states  sufficient  acts  of  cruelty  to  consti- 
tute offense  of  extreme  cruelty,  demurrer  is  properly  overruled,  p.  142. 
Approved  in  Machado  v.  Kinney,  136  Cal.  366,  following  rule. 

Mandamus  is  Proper  for  wrongful  refusal  to  settle  bill  of  exceptions,  p. 
146. 

Approved  in  Murphy  v.  Stelling,  138  Cal.  643,  mandamus  Is  not  proper 
where  motion  is  for  relief  on  ground  of  excusable  neglect  in  failing  to 
deliver  proposed  statement  on  motion  for  new  trial  and  amendments 
to  clerk  for  judge  in  proper  time. 

129  Cal.  148-156.    TOLAND  v.  EARL.    79  Am.  St.  Rep.  100. 

Law  of  an  Estate  distributed  under  a  will  is  decree  of  distribution  and 
not  the  will  and  decree  is  conclusive  upon  whole  world,  p.  152. 

Approved  in  Estate  of  Willey,  140  Cal.  241,  advance  payments  made 
by  executors  to  beneficiaries  named  in  will  without  order  of  court  can- 
not be  considered  in  settlement  of  accounts,  when  not  accompanied  by 
petition  for  distribution. 

Superior  Court  which  has  jurisdiction  of  administration  of  estate  of 
deceased  person  has  exclusive  jurisdiction  as  probate  court  over  all 
questions  relating  to  settlement  and  distribution  of  estate,  p.  156. 

Approved  in  Kauflfman  v.  Gries,  141  Cal.  301,  where  decree  of  distri- 
bution distributed  land  to  husband  without  imposing  any  charge  tliere- 
on,  and  also  distributed  one  thousand  dollars  to  lodge  under  conditions 
contemplated  by  will,  rights  of  lodge  are  limited  by  such  decree;    Es- 
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tate  of  Davis,  136  Cal.  598,  petition  to  revoke  probate  of  will  to  which 
defendants  were  brought  in  by  citation,  cannot  be  construed  into  bill  in 
equity  to  declare  trust  under  decree  of  distribution;  Estate  of  Freud^ 
134  Cal.  336,  court  in  action  to  foreclose  right  of  redemption  had  no 
jurisdiction  to  determine  matter  involved  in  distribution  of  estate  of 
decedent;  Estate  of  Freud,  131  Cal.  673,  order  allowinor  sale  by  admin- 
istrator for  purpose  of  obtaining  means  for  redemption  of  mortgage 
made  by  decedent  confers  on  him  authority  to  redeem,  which  cannot 
be  questioned. 

Probate  Court  has  no  jurisdiction  to  determine  controversies  not 
strictly  within  the  probate  proceedings,  p.  155. 

Approved  in  Estate  of  Ryder,  141  Cal.  368,  superior  court  sitting  as- 
probate  court  has  no  jurisdiction  to  determine  right  of  grantee  of  heir 
apparent  under  deed  made  prior  to  decedent's  death  or  to  distribute 
estate  to  such  grantee  against  objection  of  grantor,  who  ia  sole  heir 
of  decedent. 

129  Cal.  157-160.    JARMAN  ▼.  REA. 

An  Appeal  Cannot  be  Dismissed  when  entire  record  in  transcript  must 
i)e  examined  to  ascertain  suflficiency  of  grounds  urged  in  motion,  p.  160. 

Approved  in  Estate  of  Kasson,  135  Cal.  3,  an  appeal  from  order  deny- 
ing new  trial  will  not  be  dismissed  on  ground  that  judgment  was  given 
against  appellant  by  default. 

129  Cal.  160-164.    SAN  LUIS  OBISPO  CO.  BANK  y.  GOLDTREJC. 

Where  Note  Secured  by  Deed  contains  provision  for  attorneys'  fees 
in  case  of  suit,  allegation  that  conveyance  was  intended  to  secure  pay- 
ment of  said  note  includes  contract  to  pay  attorneys'  fees,  p.  163. 

Approved  in  Commercial  Sav.  Bank  v.  Hornberger,  140  Cal.  21,  where 
insurance  policy  was  pledge  to  secure  notes  providing  for  attorneys* 
fees  in  action  thereon,  pledgee  in  subsequent  action  to  foreclose  pledge- 
is  entitled  to  attorneys'  fees  allowed  in  former  action  upon  notes,  as 
against  wife  of  pledgor  who  was  husband's  assignee  of  policy,  though 
not  made  party  to  former  action;  Peachy  v.  Witter,  131  Cal.  319,  where 
note  set  out  in  complaint  and  appearing  to  have  been  secured  by  mort- 
gage, contained  provision  for  attorney's  fee  as  part  of  note,  it  wa» 
proper  to  embody  allowance  for  attorney's  fee  in  foreclosure  decree. 

129  Cal.  177-180.    STEWART  v.  H0LLIN6SW0RTH. 

Omission  to  Make  Findings  upon  issues  presented  by  cross -complaint 
is  not  ground  for  reversal  where  there  is  no  bill  of  exceptions,  p.  180. 

Approved  in  Callahan  v.  James,  141  Cal.  294,  in  action  by  owner  of 
mining  claim  to  quiet  title  against  defendants  claiming  under  townsit? 
entry,  where  evidence  in  statement  is  sufficient  to  justify  finding  that 
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annual  work  was  done  by  plaintiff,  and  there  is  no  evidence  to  sustain 
defense  of  forfeiture,  failure  to  find  on  such  defense  is  not  ground  for 
reversal,  Roberts  v.  Hall,  147  Cal.  439,  omission  to  find  upon  defense 
•et  up  in  answer  in  injunction  is  not  fatal  when  record  purporting  to 
contain  all  evidence  shows  that  no  evidence  was  introduced  thereupon. 

129  Cal.  192-193.    DAYTON  v.  McALLISTER. 

In  Foreclosure  when  record  shows  that  judgment  creditor  of  mortgagor 
made  defendant  was  subsequent  to  conveyance  made  by  mortgagor, 
and  had  no  lien,  he  is  not  party  aggrieved  on  appeal,  p.  193. 

Approved  in  Foster  v.  Bowles,  138  Cal.  452,  where  claimant  of  judg- 
ment lien  who  took  issue  upon  claimant  in  mortgage  foreclosure,  and 
set  up  his  alleged  lien  and  sought  foreclosure  thereof,  failed  to  appear 
at  trial,  decree  based  on  finding  that  allegations  of  answer  are  untrue 
will  not  be  reversed  on  appeal. 

129  Cal.  194-196.    WHITKHURST  v.  STUART. 

DefectlYe  Statement  of  Material  Fact  is  waived  by  failure  to  demur 
specially,  p.  196. 

Approved  in  Duke  v.  Huntington,  130  Cal.  274,  averment  in  complaint 
against  stockholder  for  proportionate  shares  of  corporate  debts  that 
corporation  became  indebted  in  certain  sum  on  specified  day,  bcin^  bal- 
ance due  for  certain  work,  is  good  in  absence  of  special  demurrer  for 
uncertainty. 

129  Cal.  197-203.    COONAN  ▼.  LOEWENTHAL. 

Complaint  may  be  Amended  at  trial  by  changing  figure  therein,  it 
being  agreed  that  answer  should  stand  as  answer  to  complaint  as 
amended,  p.  200. 

Approved  in  Chamberlain  v.  Loewenthal,  138  Cal.  50,  51,  court  may 
permit  ameiii'  nent  of  complaint  by  changing  dates  between  which  serv- 
ices were  alleged  to  have  been  rendered,  by  writing  changed  dat-es  on 
face  of  original  complaint,  where  defendant  answered  it  as  an  amended 
complaint. 

129  Cal.  208-221.    CURTIS  ▼.  SCHELL,  79  Am.  St.  Rep.  107. 

In  Equity  Proceedings  by  mortgagee  of  widow's  interest  in  estate  to 
set  aside  family  allowance  for  past  maintenance  made  upon  fraudulent 
application,  court  may  direct  proceeds  of  sale  of  realty  to  pay  such  allow- 
ai.ce  be  first  applied  toward  pajonent  of  mortgage,  pp.  211-215. 

Approved  in  Gutter  v.  Dallamore,  141  Cal.  669,  where  heir  assigned  to 
his  mortgagee,  as  security  for  debt,  all  his  interest  in  estate,  assignee 
may  enforce  lien  upon  interest  of  heir  T  r  amount  found  due,  with  coats, 
to  be  paid  out  of  moneys  in  hands  of  administrator  belonging  to  heir; 
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Savings  Bank  v.  Schell,  142  Cal.  508,  509,  510,  where  executrix  was 
widow  to  whom  will  gave  all  income  to  support  family  until  youngest 
child  became  of  age,  fraudulently  concealed  fact  that  income  was  suffi- 
•cient  for  support,  obtained  family  allowance  reaching  back  many  years, 
and  obtained  sale  of  realty  to  pay  allowance,  mortgagee  of  heir  who 
borrowed  money  to  support  family  may  maintain  action  in  equity  to 
■enforce  pa3rment  out  of  proceeds  of  sale. 

Suppression  of  Material  Facts  in  matter  extrinsic  and  collateral  to 
question  examined  on  application  for  family  allowance  is  fraud  against 
which  equity  will  relieve,  pp.  215,  216. 

Approved  in  People  v.  Perris  Irr.  Co.,  142  Cal.  606,  upholding  sufficiency 
•of  complaint  to  set  aside  decrees  of  confirmation  of  organization  of 
irrigation  district  on  ground  that  th?y  were  procured  by  fraud  extrinsic 
to  merits;  Silva  v.  Santos,  138  Cal.  541,  where  decree  settling  final 
account  of  guardian  was  procured  by  fraudulent  concealment  of  moneys 
misappropriated  by  guardian  and  fraudulent  misrepresentation  to  court 
that  he  had  made  advances  to  estate,  equity  will  compel  full  and 
just  accounting;  dissenting  opinion  in  Mulcahey  v.  Dow,  131  Cal.  80, 
majority  holding  Code  of  Civil  Procedure,  section  2224,  relative  to  in- 
voluntary trustees  applies  only  where  fraud  is  shown  to  be  extrinsic 
and  collateral  to  merits  of  proceedings  for  distribution,  ana  is  so  clearly 
shown  as  to  justify  equity  in  setting  aside  decree  for  fraud  in  its  pro- 
•curement. 

Probate  Court  cannot  determine  rights  of  strangers  to  estate,  p.  220. 
Distinguished  in  Estate  of  Vance,  141  Cal.  627,  arguendo. 

129  Cal.  222-229.    SAMPLE  ▼.  FLUME  ETC.  CO. 

Impossibility  Which  Will  Excuse  Nonperformance  must  consist  in  na- 
ture of  thing  to  be  done,  and  not  in  inability  of  party  to  do  it,  p. 
228. 

Approved  in  Wilson  v.  Alcatraz  Asphalt  Co.,  142  Cal.  189,  if  perform- 
ance of  contract  is  possible  and  law^ful,  and  there  is  no  impossibility 
in  nature  of  thing  to  be  done,  obligor  must  make  compriisition  in 
damages  though  performance  impossible  by  unforseen  cause  for  which 
no  provision  is  made. 

129  Cal.  229-231.    WILLIAMS  Y.  LONG. 

Injunction  in  Ejectment  cannot  restrain  defendant  from  entering  upon 
land  sued  for,  provided  no  waste  is  committed,  p.  231. 

Approved  in  San  Antonio  W.  Co.  v.  Bodenhamer,  133  Cal.  251,  ex  parte 
injunction  to  prevent  defendant  from  interfering  with  alleged  right  of 
plaintiff  to  pump  water  from  well  upon  specified  lot  cannot  be  granted 
where  complaint  alleges  nothing  about  poss^rjion  of  lot. 
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129  Cal.  232-239.  BERONIO  ▼.  VENTURA  CO.  L.  CO.  79  Am.  St. 
Rep.  118. 

Homestead  cannot  be  made  on  premises  used  for  store  and  hoteU 
though  family  reside  in  hotel,  p.  236. 

Distinguished  in  Estate  of  Levy,  141  Cal.  650,  entire  building  composed 
of  three  tlats  with  separate  entrances,  top  one  of  which  was  occupied 
as  residence  by  testator  and  wife,  may  be  set  apart  to  widow  as  probate 
homestead. 

Judgment  is  not  Estoppel  unless  identical  questions  involved  in  issues 
to  be  tried  were  determined  in  former  action,  p.  236. 

Approved  in  Cady  v.  Purser,  131  Cal.  561,  82  Am.  St.  Rep.  398,  where 
purchaser  at  sheriff's  sale  was  defendant  in  foreclosure  suit  under  aver- 
ment that  his  interest  was  subordinate  to  mortgagee's,  and  he  took  issue 
thereon  and  pleaded  title  paramount  thereto,  purchaser  not  estopped 
by  decree  from  asserting  his  paramount  right  in  action  to  quiet  title 
against  foreclosure  purchaser. 

MiscellaneouB. — ^Rodgers  v.  Parker,  136  Cal.  316,  cross-complaint  can- 
not dismiss  cross -complaint  after  filing  of  answer  thereto  seeking  af- 
firmative relief;  Van  Loben  Sels  v.  Bunnell,  131  Cal.  494,  when  prior 
lien -holder  is  made  party  to  action  to  foreclose  mortgage  he  may  seek 
foreclosure  of  his  lien  by  cross-complaint. 

129  Cal.  239-243.    FARMERS'  EXCHANGE  BANK  ▼.  MORSE. 

Where  Parties  Having  Undivided  Interests  in  lands  covered  by  several 
foreclosure  judgments  agreed  to  execute  joint  note  for  aggregate  amount 
of  judgments,  such  agreement  overcomes  presimiption  of  Joint  and  sev- 
eral promise,  p.  242. 

Distinguished  in  Gummer  v.  Mairs,  140  Cal.  537,  538,  in  action  against 
one  only  of  two  purchasers  under  contract  for  sale  of  land,  in  which  two 
purchasers  have  equal  interest  as  tenants  in  common,  their  promise  to 
pay  purchase  money  is  presumed  to  be  joint  and  several. 

129  Cal.  251-258.    METHVIN  v.  FIDELITY  ETC.  INS.  CO. 

Insurance  Policy  expressly  providing  that  in  case  of  nonpayment  of 
j)remium  at  time  fixed  policy  shall  be  void,  and  all  payments  thereunder 
forfeited,  ceases  to  be  effective  in  such  case  at  option  of  insurer,  p. 
256. 

Approved  in  Caylord  v.  Ins.  Co.,  144  Cal.  766,  following  rule. 

Fact  that  Policy  which  provided  for  advance  payment  on  premium  for 
first  quarter  from  its  date  was  not  delivered  until  one  month  after  date 
does  not  extend  operation  of  first  premium  for  three  months  from  de- 
li voiy,  p.  257. 

Approved  in  Thomas  v.  Northwestern  etc.  Ins.  Co.,  142  Cal.  85,  it  was 
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erroneous  to  instruct  jury  that  policy  did  not  go  into  effect  until  date  of 
delivery,  where  by  its  terms  premiums  were  payable  with  reference  to 
date  of  its  issuance. 

129  Cal.  258-263.    PEOPLE  v.  PUTNAM. 

Instructions  may  Assume  Facts  admitted  or  proved  without  shadow  of 
conflict  of  evidence,  p.  263. 

Approved  in  People  v.  Allen,  144  Cal.  301,  in  absence  of  evidence  it 
is  presumed  on  appeal  in  prosecution  for  rape  that  instruction  a^^suming 
that  prosecutrix's  drawers  were  thrown  through  window  at  time  of 
commission  of  offense  was  based  on  facts  undisputed  or  admitted. 

Witness  who  has  been  convicted  of  felony  may  be  asked  nature  of 
felony,  p.  262. 

Approved  in  People  v.  Eldridge,  147  Cal.  786,  following  rule. 

129  Cal.  279-283.    CAMERON  v.  ARCATA  ETC.  R.  CO. 

Judge  Cannot  Grant  Extension  of  Time  to  present  bill  of  exceptions, 
exceeding  in  aggregate  thirty  days,  without  consent  of  opposite  party, 
p.  282. 

Approved  in  Freese  v.  Freese,  134  Cal.  49,  extension  by  judge  of  time 
to  prepare  statement  on  motion  for  new  trial,  though  within  limit  of 
thirty  days,  is  void,  if  time  previously  allowed  moving  party  had  elapsed 
while  mover  was  in  default. 

129  Cal.  283-293.     NEWMAN  ▼.  FREITAS. 

Law  Does  not  Favor  Divorce,  p.  289. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  483,  upholding  inter- 
locutory divorce  decree  law  of  1903,  adding  sections  131  and  132  to  Civil 
Code. 

129  Cal.  297-300.    HENNE  v.  LOS  ANGELES  CO. 

Where  Complaint  in  Action  to  Recover  Taxes  paid  under  protest  shows 
that  plaintiff  neglected  to  apply  to  supervisors  for  reduction  of  asse-iS- 
ment  until  after  they  had  lost  jurisdiction  of  the  matter  states  no  cause 
of  action,  p.  299. 

Approved  in  Columbia  Sav.  Bank  v.  Los  Angeles,  137  Cal.  409,  action 
of  board  of  equalization  in  refusing  to  grant  petition  of  taxpayer  to 
strike  out  assessment  made  by  assessor  of  moneys  invented  in  govern- 
ment bonds  is  not  conclusive  on  taxpayer,  in  action  by  him  to  recover 
taxes  paid  thereon  under  protest. 

Failure  of  assessor  to  deduct  amounts  due  on  mortgage  does  not 
render  assessment  void,  p.  299. 

Approved  in  Palomares  Land  Co.  v.  Los  Angeles  Co.,  146  Ca!.  535, 
following  rule. 
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129  Cal.  306-308.    PEOPLE  v.  ARNETT. 

Verdict  Finding  Defendant  Guilty  of  offense  with  which  he  is  not 
charged  is  a  nullity,  p.  307. 

Approved  in  People  v.  Smith,  136  Cal.  208,  where  information  charged 
burglary  in  first  degree  as  having  been  committed  in  night-time,  verdict 
of  guilty  of  burglary  in  second  degree  is  void;  People  v.  Tilley,  135 
Cal.  62,  verdict  finding  defendant  guilty  of  "receiving  stolen  property'' 
is  insufficient. 

129  Cal.  308-316.    MELDE  v.  REYNOLDS. 

Where  Failure  of  Defendant  to  be  represented  at  trial  was  owing  to 
excusable  neglect  of  his  attorney,  abuse  of  discretion  of  court  in  refusing 
tx)  set  aside  judgment  for  plaintiff  will  be  reversed  on  appeal,  p. 
311. 

Approved  in  Winchester  v.  Black,  134  Cal.  127,  and  Moore  v.  Thomp- 
son, 138  Cal.  27,  both  following  rule. 

Code  of  Civil  Procedure,  section  473,  is  remedial  and  Is  to  be  liberallv 
construed,  p.  311. 

Approved  in  NichoU  v.  Weldon,  130  Cal.  668,  followiog  rule. 

129  CaL  318-322.    MURRAY  v.  ETCHEPARE. 

Principle  that  Adverse  Titles  cannot  be  litigated  in  foreclosure  and 
are  not  affected  by  decree  therein  applies  also  to  adverse  equitable  titles, 
p.  321. 

Approved  in  Peachy  v.  Witter,  131  Cal.  320,  motion  to  intervene  in 
action  for  foreclosure  by  one  who  claims  title  must  show  title  which 
can  be  litigated  in  action  of  foreclosure.  See  79  Am.  St.  Rep.  122,  note, 
note. 

129  Cal.  322-324.    KRUG  v.  LUX  ETC.  BREW.  CO. 

When  Answer  Contains  Both  Denials  and  affirmative  allegations  of 
matter  of  defense,  findings  that  all  allegations  of  complaint  are  true  and 
that  all  of  allegations  of  answer,  so  far  as  inconsistent  with  complaint, 
are  not  true,  cannot  support  judgment  for  plaintiff,  pp.  323,  324. 

Distinguished  in  Continental  B.  etc.  Assn.  v.  Wilson,  144  Cal.  7S1. 
general  findings  in  ejectment  that  all  allegations  of  complaint  are  true, 
except  as  to  amount  of  damages,  and  that  all  allegations  of  answer 
and  cross -complaint  are  untrue,  and  that  allegations  of  answer  to  cro»>- 
coniplaint  are  true  are  not  objectionable  because  of  admissions  in  answer 
to  cross-complaint  of  imcontroverted  facts  stated  therein. 

129  Cal.  330-337.    IN  RE  BUCHANAN. 

Question  Whether  Defendant  has  become  sufficiently  sane  to  be  tried 
is  not  to  be  judged  according  merely  to  medical  view  of  sanity  or  in- 
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sanity,   but  is  to  be  determined   with  reference   to   statute,   pp.   332. 
333. 

Approved  in  dissenting  opinion  in  People  v.  Zeigler,  142  Cal.  340, 
majority  holding  where  evidence  of  insanity  at  time  of  commission  of 
offense  was  not  directed  to  state  of  mind  i*t  time  of  trials  instruction 
on  question  of  sanity  at  trial  is  not  ground  for  reversuLl. 

129  Cal.  337-349.    BRIXTON  v.  BOARD  OF  ELECTION  COMMISSION- 
ERS. 

Statutes  of  1899,  page  47,  known  as  primary  election  law  violates 
article  1  of  the  constitution  of  California  and  is  void,  pp.  340-347. 

Approved  in  Murphy  v.  Curry,  137  Cal.  486,  488,  489,  Political  Code,  sec- 
tion 1197,  forbidding  name  of  nominee  to  be  placed  on  ballot  more 
than  once,  and  requiring  nominee  of  more  than  one  political  pnrty  to 
make  his  election,  is  void;  Ladd  v.  Holmes,  40  Or.  180,  187,  188,  up- 
holding election  law  of  1901,  p.  317.  Distinguished  in  £x  parte  Gerino, 
143  Cal.  416,  upholding  act  of  February  20,  1901,  regulating  practice 
of  medicine  and  surgery. 

Bliscellaneous. — ^Bradley  v.  Voorsanger,  143  Cal.  215,  arguendo. 

129  Cal.  356-360.    MALLORY  v.  SEE. 

Notice  of  Decision  required  by  Code  of  Civil  Procedure,  section  659, 
is  required  by  Code  of  Civil  Procedure,  section  1010,  to  be  in  writing, 
pp.  367,  358. 

Approved  in  Gardner  v.  Stare,  136  Cal.  119,  notice  of  motion  for 
new  trial  by  defendant,  served  and  filed  more  than  ten  days  after 
written  notice  of  decision  appears  to  have  been  waived,  by  facts  ap- 
pearing in  records,  is  too  late. 

129  Cal.  367-376.    RICHTER  v.  UNION  LAND  ETC.  CO. 

In  Executory  Contracts  several  obligations  of  parties  constitute  to 
each  reciprocally  the  consideration  of  the  contract,  and  a  failure  to 
perform  the  contract  constitutes  a  failure  of  consideration,  p.  372.  j 

Approved  in  Smith  v.  Blandin,  133  Cal.  444,  following  rule. 

129  CaL  389-390.    McGEARY  ▼.  SATCHWELL. 

Agreement  authorizing  or  employing  an  agent  to  sell  real  estate  for 
commission  must  be  in  writing,  p.  390.  | 

Approved  in  Jamison  v.  Hyde,  141  Cal.  113,  where  there  Is  no  written  i 

contract  for  employment  of  plaintiff  to  sell  real  estate  plaintiff  cannot 
recover  reasonable  value  of  services  in  selling  it. 

129  Cal.  390-397.     UNION  SHEET  AND  METAL  WORKS  v.  DODGE, 

Validity  of  Bond  given  by  contractor  for  performance  of  contract  to 

build  schoolhouse,  which  recites  valuable  consideration  and  guarantees 
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payment  of  claims  of  laborers  and  materialmen,  does  not  depend  upon 
applicability  of  mechanics'  lien  law  to  public  building,  pp.  393-396. 

Approved  in  People's  Lumber  Co.  v.  Gillard,  136  Cal.  68,  contractor's 
bond  given  to  school  district  to  secure  performance  of  building  contract 
which  is  in  form  of  common-law  bond,  and  does  not  refer  to  statute  pro- 
viding therefor,  though  made  in  pursuance  thereof,  is  valid,  without 
reference  to  validity  of  statute. 

129  Cal.  404-409.    GLENN  CO.  v.  JOHNSTON. 

Where  More  Than  Thirty  Days  elapsed  after  final  judgment  without 
deposit  in  court  of  sum  assessed  by  verdict  in  proceeding  brought  by 
county  to  condemn  right  of  way  for  road,  defendant  may  have  entire 
proceedings  vacated  and  annulled,  p.  407. 

Approved  in  Madera  Co.  v.  Raymond  G.  Co.,  139  Cal.  13Z,  upon  appeal 
in  condemnation  proceedings  taken  on  judgment- roll  alone,  statoment 
in  final  order  that  damage  money  was  deposited  prior  to  judgment 
does  not  show  error  prejudicial  to  appellant. 

Code  of  Civil  Procedure,  sections  1261,  1252,  apply  to  municipal  corpora- 
tions, p.  408. 

Approved  in  Madera  Co.  v.  Raymond  G.  Co.,  139  Cal,  133,  where 
money  payable  by  municipality  for  condemnation  of  land  for  private 
road  has  been  paid  into  court,  and  was  subject  to  defendant's  call, 
error  in  judgment  as  being  in  personam  against  city,  on  wliich  execution 
cannot  issue,  is  without  injury  to  defendant. 

129  Cal.  409-415.    LONG  BEACH  SCHOOL  DISTRICT  v.  LUTGE. 

Miscellaneous. — ^Long  Beach  Dist.  v.  Dodge,  135  Cal.  403,  reciting  his- 
tory of  litigation. 

129  Cal.  419-425.     HALE  v.  BARKER. 

Under  Mortgage  by  Member  of  Building  and  Loan  Society  where 
it  is  agreed  that  when  stock  is  fully  paid  up  it  shall  be  applied  to 
discharge  mortgage,  and  shares  are  assigned  as  collateral  security  and 
interest  and  dues  are  consolidated  in  mortgage,  it  is  implied  that  month- 
ly payments  are  to  be  credited  on  mortgage,  pp.  423-425. 

Approved  in  Western  Sav.  Co.  v.  Houston,  38  Or.  381,  where  loan 
by  building  and  loan  association  amounts  to  ordinary  loan  as  distin- 
guished from  loan  by  the  association  to  a  member,  borrower  is  entitled  to 
have  credited  as  payments  on  loan  all  sums  he  may  have  turned  in, 
regardless  of  names  by  which  they  have  been  or  may  be  called. 

129  Cal.  427-430.    PERKIS  T.  WEST  COAST  LUMBER  CO. 

Findings  are  to  receive  such  construction  as  will  uphold  rather  than 
•defeat  judgment  thereon,  p.  429. 
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Approved  in  De  Haven  v.  Berendes,  135  CaL  180,  applying  rule  in 
action  upon  street  assessment. 

129  Cal.  437-461.    FRESNO  CANAL  ETC.  CO.  v.  PARK. 

Constitutional  Provisions  making  use  of  water  appropriated  for  sal®, 
a  public  use,  and  subject  to  control  and  regulation  by  state,  and  declar- 
ing right  to  collect  rates  for  city,  a  franchise,  are  not  construed 
to  take  away  right  under  general  law  or  contract  to  collect  rates  for  irri- 
gation of  lands,  pp.  443-446. 

Approved  in  San  Diego  Flume  Co.  v.  Soutlier,  104  Fed.  707,  holding 
under  California  constitutiun,  article  14,  section  2,  contract  for  sup- 
plying water  and  payment  of  rentals  therefor  until  such  time  as  legisla- 
ture shall  expressly  confer  power  by  statute  to  make  such  contracts, 
is  not  invalid;  Souther  v.  San  Diego  Flume  Co.,  112  Fed.  229,  230,  and 
San  Diego  Land  etc.  Co.  v.  Jasper,  189  U.  S.  446,  both  arguendo.  Dis- 
tinguished in  San  Diego  Land  etc.  Co.  v.  Jasper,  110  Fed.  706,  708,  re- 
viewing prior  decisions  relative  to  water  rates. 

129  Cal.  461-466.    WILLIAMS  v.  BER6IN. 

In  Action  to  Foreclose  Lien  of  street  assessment  evidence  of  docu- 
ments provided  by  statute  as  prima  facie  evidence  of  regularity  of  as- 
sessment and  of  prior  proceedings  throws  burden  of  proof  on  defendant, 
p.  463. 

Approved  in  City  St.  Imp.  Co.  v.  Laird,  138  Cal.  30,  corporate  seal 
not  essential  to  validity  of  contract  for  street  improvement  made  by 
corporation;  San  Francisco  Pav.  Co.  v.  Bates,  134  Cal.  41,  bid  for 
street  work  signed  in  name  of  corporation  by  its  secretary,  which  was 
accepted  by  board,  in  absence  of  evidence  to  contrary,  is  presumed  to 
have  been  shown  to  board  to  have  been  authorized  by  corporation. 

129  Cal.  468-471.     IN  RE  ROGERS.     S.  C.  R0D6ERS  v.  SUPERIOR 
COURT,  146  Cal.  89,  91,  92. 

Relevancy  and  Pertinency  of  Questions  to  matter  under  investigation 
rests  with  judge  and  not  with  witness,  but  judge's  decision  is  reviewable 
on  appeal,  p.  469. 

Approved  in  Overend  v.  Superior  Court,  131  Cal.  283,  witness  in  criminal 
case  is  not  exclusive  judge  as  to  whether  or  not  answer  to  question 
would  tend  to  convict  him  of  felony,  but  it  is  a  matter  for  trial  court 
to  decide  subject  to  review  on  appeal. 

It  is  for  Court  to  Pass  Upon  Question  which  witness  objects  to 
answering  and  not  for  witness  to  decline  to  answer  upon  mere  declara- 
tion that  answer  may  tend  to  incriminate  or  degrade  him,  p.  470. 

Approved  in  Bradley  v.  Clark,  133  Cal.  209,  it  is  error  for  trial  court  to 
Notes  Cal.  Rep.— 319 
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exclude  answers  on  naked  declaration  of  witness  that  questions  asked  to 
prove  offenses  by  defendant  would  tend  to  criminate  or  degrade  the 
witness. 

129^  Cal.  480-488.    CONWAY  v.  HART. 

Where  stakes  had  been  previously  set  by  former  locators  which  sa 
distinctly  marked  location  on  ground  that  it  could  be  readily  traced, 
it  was  not  necessary  to  reset  them  or  plant  other  stakes,  pp.  483.  484. 

Approved  in  Dwinnell  v.  Dyer,  145  Cal.  19,  applying  rule  where  location 
boundaries  marked  in  accordance  with  prior  repealed  statute  and  locator 
had  possession. 

129  Cal.  491-493.    PEOPLE  y.  LEE  DICK  LUNG. 

Evidence  of  Witness  for  People  that  Chinese  society  sending  letters 
was  highbinder  secret  society  which  could  be  hired  for  murder  or  black- 
mail, is  inadmissible  in  absence  of  evidence  that  defendant  was  member, 
p.  493. 

Distinguished  in  People  v.  Moran,  144  Cal.  62,  in  prosecution  for  mur- 
der committed  in  pursuance  of  conspiracy,  statement  of  defendant  that 
some  one  in  saloon  spoke  of  going  out  to  "get  a  scab"  was  admissible 
in  connection  with  proof  that  he  acted  upon  the  suggestion,  and  went 
with  others  to  wait  for  car  conveying  the  "scab"  who  was  killed,  and 
at  signal  boarded  that  car. 

129  Cal.  497-514.    PEOPLE  ▼.  VERENESENECKOCKOCKHOFF. 

Instruction  that  it  may  be  impossible  to  show  or  establish  motive  be- 
cause we  cannot  fathom  mind  of  accused  and  ascertain  if  there  is  hidden 
desire  for  vengeance  or  some  passion  to  be  gratified,  is  an  argument 
against  defendant  on  facts,  and  erroneous,  p.  508. 

Approved  in  People  v.  Enwright,  134  Cal.  529,  holding  erroneous  an 
instruction  as  to  motive  in  prosecution  for  murder  where  defendant  re- 
lied wholly  on  self-defense ;  Mabb  v.  Stewart,  133  Cal.  565,  holding  it  is 
error  to  give  instructions  strongly  argumentative  in  favor  of  plaintiffs 
which  were  not  justified  by  the  evidence. 

Instruction  that  circumstantial  evidence  is  not  entitled  to  less  degree 
of  credit  than  direct  evidence  and  that  circumstances  are  not  likely  to 
be  fabricated,  is  instruction  on  matter  of  fact,  and  erroneous,  p. 
512. 

Approved  in  People  v.  Botkin,  132  Cal.  232,  following  rule;  Estate  of 
Blake,  136  CaL  311,  in  will  contest  where  mental  condition  of  testator 
was  in  issue,  instruction  discrediting  testimony  of  experts  given  on 
hypothetical  questions,  as  unsatisfactory  and  unreliable,  and  giving 
reasons  why,  in  judge's  opinion,  it  was  such,  is  erroneous;  People  v. 
O'BrioB,  130  Cal.  8,  holding  erroneous  an  instruction  relating  to  com- 
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paratWe  weight  ot  relative  value  of  circumstantial  evidence  and  dirocl 
evidence  of  eye  witnesses;  People  v.  Adams,  143  Cal.  213,  and  People  \. 
Huntington,  138  Cal.  265,  both  arguendo.  Distinguished  in  People  v. 
Farrington,  140  Cal.  669,  upholding  instruction  as  to  effect  of  recent 
possession  by  defendant  of  stolen  property  as  circumstance  tending  t(i 
prove  his  guilt  of  grand  larceny;  People  v.  Amaya,  134  Cal.  540,  uphold- 
ing instruction  that  presumption  that  witness  speak  truth  may  be  re- 
pelled by  his  "interest  in  the  case,. or  his  bias  or  prejudic?  against  on;* 
of  the  parties"  as  well  as  **by  the  manner  in  which  he  testifies"  by  tlu* 
character  of  his  evidence,  or  by  impeaching  or  contradictory  evidence; 
P^ple  V.  Wilder,  134  CaL  184,  holding  instruction  on  circumstanlial  evi 
dence  not  prejudicially  erroneous. 

129  Cal.  514-525.     MELONE  Y.  RUFFINO. 

Allegation  of  Nonpayment  of  Debt  Sued  on  though  necessary  t<i 
make  complaint  perfect  need  not  be  proved,  but  burden  of  proof  of 
payment  is  on  defendant,  p.  518. 

Approved  in  Roche  v.  Baldwin,  143  Cal.  191,  in  action  by  assignee 
of  an  attorney  against  client  for  reasonable  value  of  services,  where 
defendant  pleaded  specific  contract  and  payment  thereunder,  burden  of 
proof  was  upon  him  to  establish  such  defenses;  Stuart  v.  Lord,  138  Cal. 
674,  in  action  against  administrator  for  services  rendered  to  deceased, 
burden  of  proof  does  not  rest  upon  plaintiff  to  show  nonpayment,  but  is 
upon  defendant  to  prove  payment;  Hurley  v.  Ryan,  137  Cal.  462,  apply- 
ing rule  in  action  upon  rejected  claim  against  estate  of  deceased  person ; 
Dirks  V.  Cal.  Safe  Deposit  etc  Co.,  136  Cal.  87,  in  action  by  husband 
against  wife's  executor  to  recover  money  transferred  to  her,  and  de- 
posited in  her  name  under  agreement  that  principal  should  not  be  with- 
drawn by  her  before  his  consent  or  death,  and  that  at  her  death  it 
should  belong  to  him,  executor  has  burden  of  proving  husband's  con- 
sent; Pastene  v.  Pardini,  135  Cal.  434,  in  action  on  note  its  production, 
is  sufficient  evidence  to  sustain  allegations  of  nonpayment;  dissenting 
opinion  in  Estate  of  Latour,  140  Cal.  430,  431,  majority  holding  burden, 
on  proof  on  contest  of  will  to  prove  negative  allegation  or  nonexecutioa. 
of  will,  when  he  alleges  it  as  ground  of  contest.  Distinguished  in 
Estate  of  Latour,  140  Cal.  421,  burden  of  proof  is  on  contestant  of  wilh 
to  prove  negative  allegation  of  nonexecution  of  will,  when  he  alleges, 
it  as  ground  of  contest. 

129  Cal.  564-566.    BAKER  ▼.  VARNET. 

In  Action  to  Foreclose  Mortgage  court  cannot  appoint  receiver  of 
rents  and  profits  merely  upon  stipulation  in  mortgage  without  any  show- 
ing of  facts  warranting  appointment  under  Code  of  Civil  Procedure,  sec- 
tion 564,  p.  665. 

Approved  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  662,  following^ 
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rule.  Distinguished  in  Garretson  Ins.  Co.  v.  Arndt,  144  Cal.  66,  where 
there  is  nothing  in  complaint  to  justify  appointment  of  receiver  pending 
foreclosure,  except  stipulation  in  mortgage  providing  for  appointment 
on  ex  parte  application,  it  may  be  presumed  in  support  of  judgment 
that  appointment  was  made  upon  motion  and  affidavits. 

129  Cal.  667-575.    IN  RE  WERNER. 

Every  Act  shall  embrace  but  one  «ubject,  which  subject  shall  be  em- 
braced in  its  title,  p.  570. 

Approved  in  Pratt  v.  Browne,  135  Cal.  653,  salary  of  oficial  reporters 
is  not  included  in  or  germane  to  title  of  act  of  statutes  of  1897,  page 
546,  to  create  "a  uniform  system  of  county  gov^ernment"  and  provisions 
therefor  is  void. 

No  Law  Can  be  Amended  by  reference  to  its  title,  p.  570. 

Approved  in  Erickson  v.  Cass  Co.,  UN.  Dak.  503,  upholding  laws,  of 
1899,  chapter  79,  entitled  "An  act  to  amend  section  1466  of  the  Revised 
Codes,  relating  to  the  establishment,  construction  and  maintenance  of 
drains." 

Under  Maxim  of  Constitution,  "Expressio  unius  est  exdusio  alterius," 
legislature  cannot  clothe  public  corporation,  not  municipal,  with  local 
governmental  powers,  p.  574. 

Approved  in  Ex  parte  Anderson,  134  Cal.  74,  holding  void  section  13 
of  county  government  act  of  1897  (Stats.  1897,  p.  454),  permitting 
electors  of  county  to  frame  and  pass  ordinances  for  government  of 
county. 

129  Cal.  589-596.    EPHRAIM  ▼.  PACIFIC  BANK. 

If  Receiver  Gains  Possession  of  Fund  through  unauthorized  appoint- 
ment, he  must  look  for  compensation  to  party  at  whose  instance  he 
was  appointed,  p.  592. 

Approved  in  Chapman  v.  Atlantic  Trust  Co.,  119  Fed.  270,  where 
costs  and  expenses  of  management  of  mortgaged  property  by  receiver 
exceed  proceeds  of  property  sold,  and  court  has  expressly  retained  JV' 
risdiction  over  subject  matter  and  parties  until  final  settlement  of  ac- 
counts, it  has  power  on  such  settlement  to  render  Judgment  against 
complainant  who  had  receiver  appointed;  Tobin  v.  Portland  Flouring 
Co.,  42  Or.  122,  when  receiver  has  been  appointed,  and  has  taken  charge 
of  certain  property,  his  fees  and  expenses  are  first  lien  on  proceeds  there- 
of, if  he  was  regularly  appointed,  and  court  had  jurisdiction  over  prop- 
erty. 

If  Plaintiffs  in  Foreclosure  sued  by  receiver  for  compensation  claim 
that  defendants  in  original  action  were  liable  to  receiver  as  well  as 
themselves  it  is  matter  of  defense  to  be  pleaded  by  them,  pp.  594^ 
695, 
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Approved  in  Ephraim  v.  Pacific  Bank,  136  Cal.  648,  649,  in  action  by 
receiver  against  bank,  at  instance  of  which  he  was  appointed  receiver, 
to  recover  unpaid  allowance  made  by  court  after  dismissal  of  suit  in 
which  he  was  appointed,  evidence  that  he  was  appointed  at  own  re- 
quest, and  that  he  would  look  solely  to  income,  and  that  bank  would  not 
be  liable  for  his  services  or  expenses,  is  admissible  for  defendant. 

129  Cal.  596-598.    GRIFFITH  v.  LEWIW. 

Substantial  Compliance  with  Requirements  of  statute  respecting  veri- 
fication of  claims  against  estates  of  deceased  persons  is  sufficient,  p. 
598. 

Approved  in  Guerian  v.  Joyce,  133  Cal.  406,  claim  against  estate,  veri- 
fication of  which  states  that  siun  is  justly  due  claimant,  and  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and  that 
there  are  no  effects  to  same  to  knowledge  of  claimant,  "except  some 
small  items,  exact  amount  of  which  is  not  known  to  affiant,  but  which 
she  is  willing  to  have  credited  upon  same  when  same  is  shown  by  ad- 
ministrator," is  valid. 

129  Cal.  599  607.    BOARD  OF  EDUCATION  v.  BOARD  OF  TRUSTEES. 

Words  ''corporate  authorities  thereof"  in  constitution,  article  11,  sec- 
tion 12,  construed,  p.  604. 

Approved  in  Merchants'  Bank  v.  Escondido  Irr.  Dist.,  144  Cal.  334, 
constitution,  article  U,  section  13,  applies  to  irrigation  districts. 

Under  Municipal  Corporations'  Act  in  cities  of  first  five  classes,  edu- 
cational department  has  no  legislative  power,  but  all  other  cases  are 
governed  by  Political  Code,  pp.  605,  606. 

Approved  in  Brown  v.  Visalia,  141  Cal.  380,  construing  power  of  city  of 
fifth  class  to  provide  revenue  for  high  school;  Hancock  v.  Board  of 
Education,  140  Cal.  562,  action  by  principal  of  high  school  for  remainder 
of  salary  for  school  year  properly  brought  against  board  of  education 
of  city,  and  not  against  city. 

129  Cal.  614-618.     WRIGHT  v.  BRYNE. 

Note  of  New  Guardian  given  for  money  borrowed  for  support  of  ward 
by  previous  guardian,  which  is  not  approved  by  court,  cannot  bind 
ward,  p.  617. 

Distinguished  in  McDonald  v.  Randall,  139  Cal.  252,  extension  of 
time  to  husband  evidenced  by  note  executed  by  him  was  uufficient  consid- 
eration for  execution  of  mortgage  on  part  of  wife  to  secure  payment  of 
husband's  debt  evidenced  by  such  note. 

129  Cal.  673-681.    SAN  JOSE  LAND  ETC.  CO.  ▼.  SAN  JOSE  RANCHO 
CO. 
Miscellaneous.— San  Dimas  etc.  Co.  v.  San  Jose  etc  Co.,  142  Cal.  585; 
Mowry  v.  Weisenborn,  137  Cal.  114. 
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129  Cal.  690-693.     OBERLANDER  y.  FIXEN. 

Under  Code  of  Civil  Procedure,  Section  657,  new  trial  on  ground  of 
newly  discovered  evidence  should  not  be  refused  merely  because  evi- 
dence is  cumulative,  p.  692. 

Approved  in  Wilson  v.  Seaman,  15  S.  Dak.  105,  upholding  denial  of  mo- 
tion for  new  trial  for  newly  discovered  evidence,  when  affidavit  did  not 
state  reason  why  defendant  had  not  procured  evidence  at  the  trial, 
and  there  was  no  showing  of  diligence  to  discover  evidence  before  trial. 

Whether  Newly  DiscoTered  Evidence,  though  cumulative,  is  sufficiently 
strong  to  render  different  result  probable  is  for  trial  judge  whose  discre- 
tion will  not  be  disturbed  on  appeal  in  absence  of  abuse,  p.  692. 

Approved  in  People  v.  Buckley,  143  Cal.  392,  action  of  trial  court  in 
refusing  new  trial  on  ground  of  newly  discovered  evidence  will  not  be 
disturbed,  unless  discretion  of  court  is  abused;  People  v.  Sing  Yow,  14( 
Oal.  5,  applying  rule  in  prosecution  for  murder. 
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190  Gal.  MO.    PEOPLE  ▼.  O'BRIEN. 

Instrvction  Relating  to  Comparatiye  Weight  or  relative  Tahie  of  cir- 
eumstantial  evidence,  and  direct  evidence  of  eye  witneaaea,  chargea  as 
to  matter  of  fact  and  is  erroneous,  p.  8. 

Approved  in  Estate  of  Blake,  136  Gal.  311,  in  will  contest,  wher? 
mental  condition  of  deceased  was  at  issue,  instruction  discrediting  testi- 
mony of  medical  experts  given  on  hypothetical  questions,  as  unsatis- 
factory and  unreliable,  and  giving  reasons  why,  in  judge's  opinion,  it 
was  such,  is  erroneous. 

130  Cal.  16-20.    BEHLOW  v.  SOUTHERN  PAC.  R  CO. 

ConditioB  Subsequent  in  Deed  to  railroad,  that  if  land  is  not  used 
for  railroad  purposes  only,  it  is  to  revert  to  grantors,  is  not  broken  by 
irregular  use  of  land  for  such  purposes,  p.  19. 

Approved  in  Reclamation  District  v.  Van  Loben  Sels,  146  Cal.  184. 
where  deed  to  reclamation  district  provides  that  if  land  ceased  to  be 
used  for  reclamation  purposes  it  shall  recover  to  grantor,  and  evidence 
shows  that  work  of  reclamation  not  ended  and  use  still  made  of  land  by 
reclamation  district,  there  is  no  forfeiture.  See  79  Am.  St.  Rep.  758, 
note. 

Provision  in  Deed  by  which  railway  agrees,  as  further  consideration 
of  grant,  to  place  two  stations  at  location  to  be  selected  by  grantor,  at 
which  all  trains  must  stop,  is  merely  a  personal  covenant  on  part  of 
grantee,  pp.   19,  20. 

See  79  Am.  St.  Rep.  759,  note. 

130  Cal.  50-58.    BECK  v.  PASADENA  LAKE  V.  L.  &.  W.  CO. 

Miscellaneous.— Roberts  v.  Krafts,  141  Cal.  27,  as  to  what  oonsti- 
^utes  a  development  of  water. 

180  GaL  58-60.    WILLIAMS  v.  LONG,  80  Am.  St.  Rep.  68. 

Fact  that  Respondent  died  before  expiration  of  time  for  appeal,  and 
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administrator  not  appointed  till  after  expiration  of  time,  upon  whom 
notice  of  appeal  served,  does  not  preclude  dismissal,  pp.  59,  60. 
Approved  in  Estate  of  Turner,  139  Cal.  86,  following  rule. 

Miscellaneons.— Williams  v.  Long,  139  Cal.  188,  reciting  history  of 
litigation. 

130  Cal.  82-96.    PEOPLE  v.  CTJRRT. 

Instance  of  Statute,  title  of  which  does  not  express  subject  matter 
of  act,  p.  91. 

Approved  in  Pratt  v.  Browne,  135  Cal.  653,  salary  of  official  reporters 
is  not  included  in  or  germane  to  title  of  act  to  create  "uniform  system 
of  county  government"  (Stats.  1897,  p.  546). 

130  Gal.  96-99.    HOBAN  ▼.  RYAN. 

Justice  Court  has  no  Jurisdiction  of  action  for  unlawful  detainer 
where  rent  is  ten  dollars  per  month  and  total  rent  aggregates  one  hun- 
dred and  twenty  dollars,  and  complaint  asks  treble  damages,  pp.  97, 
98. 

Distinguished  in  Nolan  v.  Hentig,  138  Cal.  283,  objection  that  justice's 
court  has  no  jurisdiction  of  action  for  unlawful  detainer  claiming 
twenty-five  dollars  rent  due,  fifty  dollars  damages  for  waste,  and  that 
damages  be  trebled,  cannot  be  urged,  where  cause  on  appeal  in  superior 
court  was  tried  on  merits  without  objection  to  jurisdiction. 

130  Cal.  105-109.  MONO  COUNTY  v.  FLANAGAN. 

Only  Where  Evidence  adduced  upon  challenge  of  juror  for  actual  bias 
plainly  shows  such  bias,  is  action  of  court  disallowing  challenge  review- 
able on  appeal,  p.  108. 

Approved  in  People  v.  Chutnacut,  141  Cal.  684,  where  juror  was  chal- 
lenged for  actual  bias  against  defendant  as  an  Indian,  but  evidence  in 
record  shows  to  the  contrary,  challenge  was  properly  denied. 

130  Cal.  110-113.    MOORE  v.  MOORE. 

Contract  Between  Father  who  was  entitled  to  make  homestead  entry 
and  son,  who  had  by  fraud  made  entry  in  own  name,  that  son  should 
proceed  and  make  proofs  and  convey  title  to  father,  is  void,  pp.  Ill, 
112. 

Approved  in  Pacific  Livestock  Co.  v.  Gentry,  38  Or.  293,  contract  be- 
tween a  corporation  and  one  of  its  employees  by  which  latter  is  to 
settle  on  government  land  in  guise  of  homesteader,  in  pursuance  of 
agreement  to  convey  to  corporation  whatever  title  he  may  acquire,  in- 
void. 
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130  Cal.  116-124.  GRAND,  GROVE  ETC.  OF  CAL.  ▼.  GARIBALDI 
GROVE  ETC.,  80  Am.  St.  Rep.  80. 

An  Unincorporated  Association  organized  for  mutual  benefit  is  mere 
aggregate  of  individuals,  p.  110. 

Distinguished  in  Estate  of  Winchester,  133  Cal.  278,  an  unincorpo- 
rated association  formed  for  charitable  object  composed  of  known 
members  and  governed  by  constitution  and  by-laws,  and  having  of- 
ficers, may  take  by  bequest,  and  if  betw^een  death  of  testator  and 
distribution  of  estate  society  incorporates  with  same  members  and  for 
same  object,  distribution  may  be  made  to  corporation. 

Record  may  be  Amended  in  supreme  court,  p.  123. 

Distinguished  in  Baker  v.  Borello,  131  Cal.  618,  bill  of  exceptions 
upon  which  motion  for  new  trial  was  had  and  which  constitutes  record 
on  appeal  therefrom  cannot  be  amended  in  supreme  court  or  in  superior 
court  pending  appeal. 

130  Cal.  124  127.    SUTTER  COUNTY  v.  McGRIFF. 

Prima  Facie  Case  for  condemnation  of  land  for  highway  shown  by^ 
proof  of  presentation  of  petition  to  supervisors  with  bond,  report  of 
viewers  and  its  approval,  assessment  of  damages,  setting  apart  of 
award  to  defendant,  his  refusal  to  accept  and  order  to  commence  suit, 
p.  126. 

Approved  in  Sutter  Co.  v.  Tisdale,  136  Cal.  476,  following  rule. 

130  Cal.  156-158.    STEINBER6ER  y.  MEYER. 

Judgment  in  Action  involving  rights  to  flow  of  waters  in  creek,  which, 
when  its  parts  are  read  together  and  considered  as  a  whole,  is  un- 
certain, is  not  sufficiently  explicit,  to  determine  amount  of  water  to 
which  each  is  entitled,  is  erroneous,  pp.  167,  168. 

Approved  in  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  144  Cal. 
600,  court  in  action  to  enjoin  diversion  of  water  and  to  recover  dam- 
ages for  wrongful  diversion,  must  decide  upon  amount  of  water  divert- 
ed, and  also  determine  amount  of  damages  thereby  sustained  by 
plaintiff. 

130  Cal.  159-168.    PEOPLE  v.  BENC. 

Where  Prosecutrix  in  Rape  Case  is  under  age  of  consent,  her  testi- 
mony to  forcible  rape  by  defendant,  and  that  no  one  else  had  had  inter- 
course with  her,  cannot  be  impeached  by  evidence  that  she  led  an 
unchaste  life,  p.   162. 

Approved  in  People  v.  Harlan.  133  Cal.  20,  prosecutrix  in  rape  case 
cannot  be  asked  upon  cross-examination  whether  she  visited  a  house 
of  ill-repute  with  knowledge  of  its  character,  nor  can  the  character 
of  house  be  proved  by  others. 
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Court  has  Discretion  to  allow  district  attorney  to  reopen  case  of 
prosecution  for  further  testimony,  p.  165. 

Ai)))rove<l  in  People  v.  Majoine,  144  Cal.  304,  where  appellant  with 
unother  accused  of  same  crime  was  convicted  of  burglary,  it  was  in 
the  (lisoretion  of  the  court  to  allow  a  witness  who  had  testified  to  oon- 
\eisnlion  with  such  other  defendant  to  testify  on  redirect  examination 
as  to  another  conversation  with  him. 

Instructions  Relating  to  Mode  of  Exercising  Powers  of  jury  in 
determining  credit  of  witness,  which  are  not  untrue  or  erroneous  except 
as  they  may  infringe  province  of  jury  are  harmless  where  they  merely 
tell  jury  what  they  knew,  p.  166. 

Approved  in  People  v.  Wong  Bin,  139  Cal.  65,  following  role. 

130  Cal.  177  180.    HOLLOWAY  v.  PASADENA  ETC.  RY.  CO. 

If  Evidence  on  Part  of  Plaintiff  was  such  that  jury  would  have  right 
to  infer  negligence  therefrom,  court  did  not  have  right  to  usurp  func- 
tions of  jury  and  take  case  from  them,  p.  179. 

Approved  in  Merrifeld  v.  Maryland  etc.  Co.,  143  Cal.  57,  applying  rule 
in  action  for  injuries  to  employee;  Mansfield  v.  Eagle  Box  etc.  Co.,  136 
Cal.  (>*2(),  it  is  nesflig^ence  for  an  employer  to  put  an  inexperienced 
servant  at  dangerous  work  outside  scope  of  ordinary  employment  with- 
out instructing  him  as  to  safest  method  of  doing  work  and  warning 
him  of  liability  of  special  danger;  Santa  Ana  v.  Gildmacher,  133  CaL 
398,  in  action  to  condemn  strip  of  land  for  sewer  question  of  necessity 
of  condemnation  is  one  of  fact  for  the  jury. 

It  is  not  Contributory  Negligence,  as  matter  of  law.  for  plaintiff  to 
sit  upon  platform  of  crowded  car  with  feet  on  step  from  which  position 
he  was  jerked  to  ground,  pp.  179,  180. 

Approved  in  Seller  v.  Market  St.  Ry.  Co.,  139  CaL  273,  foUowing 

rule. 

130  Cal.  181-183.    BARTLETT  ▼.  MACKEY. 

Appeal  from  Interlocutory  Judgment  in  partition  taken  more  than 
sixty  days  after  entry  of  interlocutory  judgment  is  too  late,  p.  181. 

Approved  in  Dore  v.  Klumpke,  140  Cal.  356,  following  rule. 

130  Cal.  183-187.    KERR  v.  SUPERIOR  COURT. 

[Mandamus  will  not  lie  to  compel  action  which  would  be  fruitless, 
p.  185. 

Distinguished  in  De  la  Beckwith  v.  Superior  Court,  146  Gal.  499,  man- 
•damus  lies  to  compel  court  to  hear  motion  to  bring  in  parties. 

l^Iandamus  does  not  lie  to  compel  superior  court  to  issue  citation  on 
accusation  under  Penal  Code,  section  772,  against  irrigation  district 
director,  pp.  184,  186. 
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Distinguished  in  Cahill  v.  Superior  Court,  145  Cal.  45,  granting  man- 
damus to  compel  court  to  hear  motion  to  vacate  order  setting  apart 
homestead. 

130  Gal.  190-194.     BLACK  ▼.  HILLIKER. 

Failnre  of  Moving;  Party  to  give  notice  of  settlement  of  statement 
on  motion  for  new  trial  and  amendments  thereto,  or  to  give  notice  of 
adoption  or  rejection  of  amendments,  operates  as  allowance,  p.  192. 

Approved  in  Gay  v.  Torrance,  143  Cal.  18,  mandamusing  judge  to 
settle  bill  of  exceptions  where  four  days  after  last  of  agreed  meetings 
moving  party  attached  written  allowance  of  all  amendments,  and  they 
were  presented  to  clerk  for  judge  on  same  day  and  judge  fixed  time  for 
settlement  on  notice  and  upon  objection  by  adverse  party  refused  to 
-settle  bill. 

Findings  Baaed  on  Conflicting  Evidence  cannot  be  reviewed  on  ap- 
:peal,  p.  192. 

Approved  in  Hunt  v.  Hammel,  142  Cal.  458,  where  there  is  evidence 
tending  to  sustain  all  findings  in  conversion,  findings  will  not  be  dis- 
turbed on  appeal. 

In  Claim  and  Delivery  damages  are  not  recoverable  where  property 
returned  to  defendant  and  defendant  recovers  judgment,  p.  192. 

Approved  in  Erreca  v.  Meyer,  142  Cal.  310,  judgment  for  value  of 
property  in  claim  and  delivery  without  alternative  for  recovery  of 
possession  may  be  had  where  it  is  shown  to  trial  court  that  judgment 
for  its  delivery  would  be  unavailing. 

i30  Cal.  200-206.    GAT  v.  TORRANCE. 

Irregularities  in  proceedings  of  court  as  ground  for  new  trial  includes 
only  matters  which  cannot  be  fully  presented  by  exceptions  taken  dur- 
ing trial  and  which  must  appear  by  affidavit,  p.  205. 

Approved  in  Gay  v.  Torrance,  145  Cal.  149,  trial  court  is  not  justified 
in  striking  out  from  bill  of  exceptions  competent  affidavits  served  on 
'motion  for  new  trial. 

130  Cal.  207-222.     HADLEY  v.  DAGUE. 

Warrant,  Assessment  and  Diagram,  together  with  certificate  of  en- 
gineer, and  afiidavit  of  demand  and  nonpayment  are  prima  facie  evi* 
dence  of  regularity  of  street  assessment,  p.  215. 

Approved  in  Belser  v.  Allman,  134  Cal.  401,  following  rule;  City  St. 
Imp.  Co.  V.  Laird,  138  Cal.  31,  corporate  seal  is  not  essential  to  validity 
of  contract  for  street  improvement  made  by  corporation. 

Street  Improvement  Act  apportioning  expense  of  street  improvement 
.according  to  frontage,  is  valid,  pp.  217,  218. 
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Approved  in  German  Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  125,  129,  Chap- 
man V.  Ames,  135  Cal.  246,  Belser  v.  Allman,  134  Cal.  400,  San  Fran- 
cisco Pav.  Co.  V.  Bates,  134  Cal.  40,  Banaz  v.  Smith,  133  Cal.  105,  and 
King  V.  Portland,  38  Or.  428,  all  following  rule;  Kelly  v.  Chadwick,  1(H 
Iia.  733,  upholding  New  Orleans  ordinance  providing  for  assessment  for 
street  pavement  according  to  frontage. 

130  Cal.  223-226.    SCHMIDT  v.  KLOTZ. 

Costs  are  Allowed,  of  Course,  to  plaintiff  upon  judgment  in  his  favor 
in  action  which  involves  title  or  possesssion  to  realty,  p.  224. 

Approved  in  Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  433,  applying 
rule  in  action  to  quiet  title. 

130  Cal.  226-229.    ALAMEDA  MACADAMIZING  CO.  Y.  PHIN6LE,  8a 
Am.  St.  Rep.  124. 

Ordinance  Requiring  Street  Contractor  to  give  bond  guaranteeing 
work  for  one  year  from  injury  by  ordinary  use  is  unauthorized  and 
makes  contract  and  assessment  void,  pp.  227,  228. 

Approved  in  Blockman  v.  Spreckels,  136  Cal.  665,  contract  for  street 
work  providing  that  "all  loss  or  damage  arising  from  nature  of  work 
to  be  done  under  these  specifications  shall  be  sustained  by  contractor,"* 
is  void;  Shank  v.  Smith,  157  Ind.  409,  contract  for  street  improvement 
conditioned  that  contractor  should  make  all  repairs  for  seven  years  that 
became  necessary  as  result  of  unskilled  construction  or  unsuitable  ma- 
terial, retaining  certain  per  cent  of  contract  price  as  guaranty  fund, 
is  not  invalid;  Young  v.  Tacoma,  31  Wash.  160,  contract  requiring  street 
contractor  to  give  bond  conditioned  that  he  would  keep  work  in  thorough 
repair  from  injury  by  traffic,  decomposition  and  decay  for  five  years  is 
not  as  matter  of  law  provision  for  future  repairs,  but  is  for  jury. 

130  Cal.  230-236.    HAYS  v.   WINDSOR. 

Counsel  Fees  are  not  recoverable  by  prevailing  party  in  replevin,  as 
damages,  for  conversion  of  property  where  no  other  expense  was  in- 
curred in  pursuit  of  property,  p.  235. 

Approved  in  Pacific  Postal  Tel.  etc.  Co.  v.  Bank  of  Palo  Alto,  109  Fed. 
378,  in  action  against  telegraph  company  for  damages  sustained  through 
fraudulent  act  of  its  agent  by  which  plaintiff  was  induced  to  pay 
money  to  third  person,  attorneys'  fees  expended  in  recovering  money 
paid  to  such  third  person  are  not  recoverable. 

130  Cal.  241-245.    BRILL  v.  DE  TURSL 

Owner  of  building  who  did  not  avail  himself  of  valid  defense  to  fore- 
closure of  liens  filed  in  excess  of  amount  due  contractor,  cannot  recover 
excess  on  contractor's  bond,  p.  244. 
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Approved  in  Stimson  v.  Dunham  etc.  Co.,  146  Cal.  284,  where  niaterial- 
nsen  and  laborers  had  served  notice  on  owners  of  their  claimB  against 
contractor  which  aggregated  more  than  contract  price,  owner  cannot 
be  held  beyond  contract  price. 

130  GaL  245  258.    STATE  LOAN  ETC.  CO.  ▼.  COCHRAN. 

Where  Creditor  Forbears  to  Sue  upon  written  request  of  debtor, 
debtor  will  be  estopped  to  plead  statute  running  of  which  is  suspended 
during  time  of  forbearance  as  requested,  pp.  251,  252. 

Approved  in  Foster  v.  Bowles,  138  Cal.  351,  it  is  not  necessary  that 
trustees  should  promise  to  pay  debt  secured  by  mortgage  in  order  to 
•establish  new  date  under  statute  as  acknowledgment  in  writing  of 
►existence  oi  mortgage  is  sufficient. 

130  Cal.  258-268.     FAULKNER  v.  FIRST  NAT.  BANK. 

Where  Delivery  cannot  be  had,  defendant  in  detinue  is  not  prejudiced 
by  judgment  for  value  without  any  alternative,  p.  266. 

Approved  in  Richards  v.  Morey,  133  Cal.  440,  faet  that  at  time  of  com- 
mencement of  action  to  recover  possession  of  house  which  had  been 
wrongfully  removed  by  defendant  onto  land  of  another,  house  was 
occupied  by  defendant,  does  not  give  him  possession  thereof  necessary 
to  sustain  action. 

Court  may  Grant  any  Relief  consistent  with  case  made  by  complaint 
and  embraced  within  issue,  p.  267. 

Approved  in  Booker  v.  Aitken,  140  Cal.  472,  action  by  executor  to 
enforce  trust  in  real  property  in  which  sole  relief  sought  is  to  avoid 
deed  from  decedent  to  defendant  for  fraud,  is  real  action,  and  non- 
resident defendants  are  not  entitled  to  change  of  venue  to  place  of 
their  residence. 

130  Cal.  272  274.    DUKE  v.  HUNTINGTON. 

Stockhclder  is  Liable  for  proportion  of  debts  of  corporation  not  only 
for  stock  standing  in  his  name  on  books,  but  also  for  all  stock  owned  by 
him  which  stands  in  name  of  another,  p.  274. 

Approved  in  Abbott  v.  Jack,  136  Cal.  513,  where  stock -book  shows 
issuance  of  certificate  in  name  of  wife  sued  as  defendant  on  statutory 
liability  and  stood  for  three  years  on  books  in  her  name,  she  is  liable 
.as  stockholder. 

130  Cal.   278-282.     LOS  ANGELES  v.  HANCE.    See  Hellmann  y.  Los 
Angeles,  147  Cal.  656. 

130  Oal.  288-290.    NICOL  ▼.  SAN  FRANCISCO. 

In  Absence  of  Showing  of  Abuse  cf  Discretion  appellate  court  will 
.not  disturb  dismissal  for  failure  to  prosecute,  p.  289. 

Approved  in  Martin  v.  San  Francisco,  131  Cal.  576,  following  rule. 


130  Cal.  290-345  Notes  on  California  Rei)ort8.  5i0^ 

130  Cal.  200-303.    SENIOR  v.  ANDERSON. 

Miscellaneous. — Senior  v.  Anderson,  138  Cal.  718,  reciting  history  of 
litigation. 

130  Cal.  309-316.    CROW  ▼.  SAN  JOAQUIN  ETC.  CO. 

For  Refusal  of  Irrigation  Company  to  supply  water  at  established 
rates,  loss  of  profits  on  unplanted  crop  which  would  have  been  planted 
if  water  had  been  obtained,  is  too  remote  to  be  allowed  as  damages^ 
p.  314. 

Approved  in  Barnes  v.  Berendes,  139  Cal.  36,  in  action  to  abate  nuis- 
ance consisting  of  wall  of  house  overhanging  p1aintiiT*s  lot,  so  as  to- 
prevent  erection  of  building  thereon,  damages  for  loss  of  profits  of  plain- 
tiff's business  between  time  of  laying  foundation  of  building  and  com- 
pletion of  temporary  building  in  rear  in  which  business  was  carried  on^ 
are  not  allowed. 

130  Cal.  316-322.    BYRNE  v.  HcGRATH,  80  Am.  St.  Rep.  127. 

Where  tmst  Fund  held  by  deceased  person  is  susceptible  of  identifica- 
tion, trust  may  be  enforced  without  presentation  of  claim  against, 
estate,  p.  318. 

Approved  in  Estate  of  Dutard,  147  Cal.  256.  following  rule;  Elizalde 
V.  Elizalde,  137  Cal.  642,  upon  death  of  trustee  leaving  trust  fund  in 
his  possession,  presentation  of  claim  against  estate  is  not  required  in 
order  that  beneficiary  recover  trust  fund  from  administrator. 

130  Cal.  322-333.    PARKER  v.  OTIS,  92  Am.  St.  Rep.  56. 

An  Undisclosed  Principal  may  recover  money  paid  by  his  agent  with- 
out  disclosing  agency,  upon  contract  for  purchase  and  sale  of  mining 
stock  on  margin  in  violation  of  constitution,  article  4,  section  26,  p.  326. 

Approved  in  Stillwell  v.  Cutter,  146  Cal.  660,  applying  rule  to  recov- 
ery of  money  paid  brokers  for  purchase  of  stock  on  margin;  Otis  v. 
Parker,  187  U.  S.  607,  California  constitution,  article  4.  section  26.  is- 
not  contrary  to  first  section  of  fourteenth  amendment  to  federal  consti- 
tution. 

130  Cal.  342-345.    NEWLOVE  ▼.  POND. 

It  is  Legally  Presumed  that  ownership  specifically  found  on  day 
named,  in  absence  of  any  finding  to  contrary,  continues  up  to  time  of 
conversion,  p.  344. 

Approved  in  Hunt  v.  Hammel,  142  Cal.  458,  in  action  for  conversion- 
of  personalty  and  averment  that  plaintiff  was  owner  and  in  possession 
of  property  on  day  of  taking  is  sufficient  allegation  of  ownership  at. 
commencement  of  action. 
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130  Cal.  345-351.    CURTAIN  v.  SALMON  RIVER  ETC.  MIN.  CO.,  da 
Am.  St.  Rep.  132. 

Quorum  of  Directors  of  Corporation  cannot  be  had  where  interested 
director's  vote  is  necessary  to  make  majority^  pp.  348,  349. 

Approved  in  Bassett  v.  Fairchild,  132  Cal.  647,  651,  at  meeting  of 
directors  of  corporation,  legal  quorum  cannot  be  formed  by  presence  of 
interested  director  so  as  to  authorize  or  ratify  any  action  taken  in  his- 
favor  as  general  manager. 

Meeting  of  Corporate  Directors  at  which  there  is  bare  majority  cannot 
authorize  execution  of  mortgage  to  one  of  directors  present,  pp.  349^ 
350. 

Approved  in  Curtain  v.  Salmon  R.  etc.  Co.,  141  Cal.  310,  mortgage  of 
corporation  can  only  be  authorized  or  ratitied  in  writing  in  conformity 
with  law;  Pacific  Vinegar  etc.  Works  v.  Smith,  145  Cal.  367.  where 
president  of  corporation  bought  its  uotes  and  caused  corporation,  by 
himself  as  president,  to  become  indorser  thereof  to  himself  individually, 
without  knowledge  or  approvrl  of  corporation,  he  cannot  sue  on  endorse- 
ment; Parsons  v.  Tacoma  Smelting  etc.  Co.,  25  Wash.  498,  action  of 
majority  of  board  of  trustees  is  voidable  upon  complaint  of  stock- 
holder, where  note  of  trustee  interested  adversely  to  corporation  was 
necessary  to  affect  such  action. 

Under  Act  of  x88(^  stockholders  of  mining  corporation  cannot  ratify 
attempted  mortgage  of  mining  property  of  corporation  which  is  invalid 
for  want  of  authorization  of  directors,  p.  850. 

Approved  in  Williams  v.  Gaylord,  186  U.  S.  164,  following  rule. 

130  Cal.  352-350.    ODELL  v.  MOSS. 

Deed  from  Beneficiary  to  Trustee  without  adequate  consideration  is- 
presumed  invalid  and  constructively  fraudulent,  p.  358. 

Approved  in  Corporation  of  Latter  Day  Saints  v.  Watson,  25  Utah, 
52,  dealings  by  spiritual  advisor  with  one  who  is  without  independent 
advice  and  is  about  to  die,  by  which  adviser  receives  any  advantage  in 
the  transaction  between  them  will  be  set  aside,  whether  benefit  accrues, 
to  adviser  or  to  some  other  who  may  become  beneficiary  through  such 
influence;  dissenting  opinion  in  Stringfellow  v.  Hanson,  25  Utah,  500^ 
majority  holding  undue  influence  suflficient  to  set  aside  deed  not  shown. 

Limitations  does  not  Begin  to  Run  against  beneficiary  of  continuing 
trust  until  repudiation  of  trust  by  trustee  has  been  brought  home  to 
knowledge  of  beneficiary,  p.  359. 

Distinguished  in  Barker  v.  Hurley,  132  Cal.  29,  where  there  was  no 
express  trust  as  to  money  and  more  than  four  years  had  elapsed  after 
money  was  received  and  appropriated,  and  after  land  was  purchased 
and  occupied  as  homestead,  without  any  recognition  of  trust,  action  to- 
enfarce  trust  is  barred. 
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Miscellaneous. — Odell  v.  Moss,  137  Cal.  543,  reciting  history  of  liti- 
^tion. 

130  Cal.  360-373.    ESTATE  OF  EXNDRICK. 
Insane  Delusions  sufficient  to  set  aside  will,  defined,  pp.  364,  365,  370. 
Approved  in  Estate  of  Calef,  139  Cal.  675,  678,  following  rule. 

130  Cal.  380-384.    IN  RE  CAMPBELL. 

Prima  Facie  Presumption  is  that  parent  is  competent  and  court 
cannot  appoint  another  as  guardian,  unless  it  finds  the  contrary,  p.  383. 

Approved  in  Guardianship  of  Van  Loan,  142  Cal.  426,  where  letters 
of  guardianship  were  granted  to  grandmother  without  knowledge  or 
consent  of  mother,  upon  showing  by  mother  of  right  to  custody,  and 
that  proceeding  by  which  she  was  deprived  of  custody  was  taken 
against  her  by  surprise,  she  is  entitled  to  order  vacating  appointment 
notwithstanding  conflicting  affidavits  as  to  her  fitness;  Guardianship 
of  Salter,  142  Cal.  413,  where  father  is  competent  to  act  as  guardian 
of  minor,  he  is  entitled  to  letters  to  exclusion  of  grandmother.  Dis- 
tinguished in  In  re  Lundberg,  143  Cal.  408,  where  mother  of  child,  a- 
its  only  surviving  parent,  has  abandoned  its  custody,  superior  court 
on  notice  to  person  having  custody  of  child  may  appoint  guardian  for 
its  person  which  appointment  mother  cannot  attack  upon  habeas  corpus. 

130  Cal.  392-395.  FREIERMUTH  v.  STEIGLEMAN,  80  Am.  St.  R^p. 
138. 

Community  Property  on  which  homestead  has  been  declared  cannot 
be  mortgaged  by  wife  to  husband  to  secure  debt  from  her  to  him,  by 
mortgage  in  which  she  alone  joins,  pp.  394,  395. 

Approved  in  Lange  v.  (ieiser,  138  Cal.  684,  mortgage  on  homestead 
by  wife  alone  is  not  affected  by  subsequent  conveyance  of  homestead 
by  husband  to  wife,  and  title  thus  acquired  by  wife  subsequent  to 
mortgage  cannot  inure  to  mortgagee  as  security;  Payne  v.  Cummings, 
146  Cal.  431,  arguendo. 

130  Cal.  401-409.  KENT  v.  SAN  FRANCISCO  SAVINGS  UNION.  S.  a 
Kent  V.  Williams,  146  Cal.  5. 

130  Cal.  416-422.    ESTATE  OF  BEHRENS. 

Query  whether  abbreviation  "Feb.  12,  *98,"  in  holographic  will  consti- 
tutes a  date,  p.  418. 

Approved  in  Estate  of  Lakemeyer,  135  Cal.  30,  holographic  will, 
wholly  written,  dated  and  signed  by  testator  and  dated  '^New  York, 
Nov.  22,  '97,"  is  not  vitiated  by  the  abbreviations  in  date. 
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130  CaA.  422-426.    BUTLER  y.  GOSLING. 

Deed  of  Ranch  resepving  and  saving  from  operation  of  oonveyanoe 
four  square  miles  to  be  selected  and  located  by  grantors  has  effect  of 
exception  of  the  land  reserved,  p.  426. 

Approved  in  Sears  v.  Ackerman,  138  Gal.  586,  deed  of  land  ''with 
exception  of  timber  of  said  land  which  I  reserve  for  my  own  use"  leaves 
fee  simple  title  to  timber  in  grantor. 

130  Cal.  431-434.    PHILLIPS  v.  SANGER  LUMBER  CO. 

Note  of  Corporation  executed  in  its  name  by  president  for  valuable 
consideration  to  another  corporation  of  which  he  is  also  president, 
though  not  authorized  by  directors,  may  be  ratified  by  corporation,  p. 
433. 

Approved  in  Curtain  v.  Salmon  R.  etc.  Co.,  141  Cal.  311,  312,  where 
transaction  of  note  and  mortgage  which  was  invalid  because  not  author- 
ized by  directors,  was  fully  entered  on  books  of  corporation  and  it  re- 
tained benefits  of  loan,  and  never  attempted  to  rescind  it,  ratified 
the  note  and  is  estopped  to  dispute  enforcement  of  note. 

Ratification  of  Unauthorized  Loan  by  president  of  corporation,  is 
shown  if  transaction  is  entered  on  books,  and  corporation  for  seven 
months  after  notice  takes  no  steps  to  disaffirm  note,  and  retains  oon- 
sideration  for  which  it  was  received,  pp.  433,  434. 

Approved  in  Abbott  v.  Jack,  136  Cal.  512,  authority  of  bank  cashier  to 
issue  certificate  of  deposit  may  be  shown  by  custom  of  bank,  or  of  its 
cashier,  and  by  his  semi-annual  statements,  as  well  as  by  the  by-laws 
of  bank  expressly  conferring  on  him  authority  to  issue  such  certificates; 
Mills  V.  Boyle  Mining  Co.,  132  Cal.  98,  retention  of  consideration  of 
note  by  corporation,  with  full  knowledge  of  all  parties  interested,  oper- 
ates as  ratification  of  authority  of  agents  who  executed  the  note.  Dis- 
tinguished in  Pacific  Vinegar  etc.  Works  v.  Smith,  145  Cal.  368,  ratifica- 
tion not  shown  though  secretary  joined  with  president  in  making  con- 
tracts where  all  facts  cancelled  from  directors,  and  without  knowledge 
of  directors  corporate  name  affixed  to  notes. 

When  President  of  Corporation  has  power  to  execute  notes  in  its  name, 
note  so  executed  by  him  for  valuable  consideration  moving  to  corpo- 
ration, in  transaction  in  which  he  has  interest  adverse  to  it,  is  merely 
voidable,  pp.  433,  434. 

Approved  in  Schnittger  v.  Old  Home  etc.  Min.  Co.,  144  Cal.  607,  up- 
'holding  loan  by  two  directors  to  corporation  where  note  and  mortgage 
'were  authorized  by  vote  of  majority  of  disinterested  director!. 

130  Cal.  442-448.    PEOPLE  v.  PACIFIC  IMP.  CO. 
Where  Special  and  General  Statute  treat  of  same  subject,  special  act 
Notes  Cai.  Rep.— 320 
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controls  as  to  its  special  provisions  and  will  not  be  deemed  repealed  by 
implication,  if  general  statute  is  not  irreconcilably  inconsistent,  p.  446. 
Approved  in  Santa  Cruz  R  R.  Go.  v.  Lyons,  133  Cal.  116.  repeal  of 
1897  to  Code  of  Civil  Procedure,  section  1191,  does  not  affect  lien  of 
real  owner. 

1.30  Cal.  449-465.    PEOPLE  T.  RUSHING,  80  Am.  St.  Rep.  141. 

Presumption  is  that  discretion  of  court  in  denying  new  trial  for 
newly  discovered  evidence  was  properly  exercised,  p.  455. 

Approved  in  People  v.  Warren,  130  Cal.  685,  upholding  refusal  of  new 
trial  for  newly  discovered  evidence  in  prosecution  for  larceny  when 
showing  of  diligence  was  not  sufficient. 

130  Cal.  455-459.    FARMERS'  EXCHANGE  BANE  v.  PURDY. 

Assignee  in  Insolvency  of  estate  of  insolvent  mortgagor  merely 
represents  his  creditors  and  is  not  subsequent  purchaser  for  value,  pp» 
467,  468. 

Approved  in  Perkins  v.  Maier  &  Z.  Brewery,  133  Cal.  498,  where  chat- 
tel mortgage  was  made  more  than  one  month  prior  to  filing  of  in- 
solvency petition,  and  was  made  in  good  faith  and  for  value,  assignee- 
cannot  sue  for  conversion  by  purchaser  under  foreclosure  sale. 

An  Unacknowledged  and  Unrecorded  Mortgage  is  valid  between 
parties,  and  also  as  against  subsequent  assignee  in  insolvency  of  mort- 
gagor, if  it  was  not  executed  in  violation  of  Insolvency  Act,  p.  458. 

Approved  in  Payne  v.  Morey,  144  Cal.  133,  mortgage  by  grantee  in 
deed  absolute,  to  secure  future  services  to  one  who  had  no  knowledge- 
of  unrecorded  defeasance,  prevails  against  defeasance;  Talcott  v.  Hur- 
l)ert,  143  Cal.  7,  chattel  mortgage  properly  verified  and  recorded  without 
acknowledgment  is  not  void  as  to  purchaser  with  notice. 

130  Cal.  459  467.    AMERICAN  TYPE  FOUNDERS  CO.  v.  PACKER. 

Specifications  of  Insufficiency  of  Evidence  to  sustain  findings  are 
sufficient  if  they  enable  counsel  to  determine  what  evidence  should  be 
put  in  statement  and  enable  judge  to  strike  out  redundant  and  useless 
matter,  p.  461. 

Approved  in  Gwin  v.  Calegaris,  139  Cal.  391,  Pendola  v.  Ramm,  138 
Cal.  521,  Laidlaw  v.  Pacific  Bank,  137  Cal.  398,  and  Matthews  v.  Ormerd, 
134  Cal.  87,  all  following  rule;  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  387, 
on  order  granting  new  trial,  specifications  of  statement  as  to  in- 
sufficiency of  evidence  are  sufficient  when  they  were  not  objected  to 
when  statement  settled,  and  it  contained  all  of  the  evidence:  Bell  v. 
Staacke,  141  Cal.  192,  where  probative  facts  are  found  by  the  court, 
specifications  of  insufficiency  of  the  evidence  to  sustain  any  of  sirh 
findings  or  any  particular  contained  therein,  are  sufficient;   Swift  v^ 
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Occidental  Min.  etc.  Co.,  141  Cal.  168,  specifications  of  insufficiency  of 
evidence  to  sustain  flndingSi  which  clearly  designate  the  findings  and 
part  of  findings,  which  it  is  claimed  the  evidence  does  not  justify,  are 
not  objectionable;  Swett  v.  Gray,  141  Cal.  68,  applying  rule  on  appeal 
jrom  judgment  in  civil  action  for  seduction;  Holmes  v.  Hoppe,  140 
Cal.  213,  in  action  for  goods  sold  when  defendant  moved  for  new  triai, 
specifications  of  insufficiency  of  evidence  to  justify  decision  that  no 
settlement  was  made  between  defendant  and  agent  of  plaintiff's 
assignor,  and  that  at  time  of  assignment  there  was  balance  due,  are 
sutlicient  where  there  was  evidence  from  which  -court  might  have  con- 
cluded that  there  was  such  settlement. 

Where  There  is  Reasonably  Successful  Effort  to  state  particulars  of 
iiisullic-ieney  of  evidence,  appellate  court  will  not  refuse  to  cunsider 
case,  pp.  461,  462. 

Approved  in  Drathman  v.  Cohen,  139  Cal.  313,  following  rule;  Stuart 
y.  Lord,  138  Cal.  675,  specification  that  decision  is  against  law  in  that 
evidence  shows  that  plaintiff  had  paid  nothing  on  account  of  her  work 
done  and  services  rendered  to  defendant's  intestate  by  plaintiff  during 
years  1897  and  1898,  is  sufficient;  Estate  of  Motz,  136  Cal.  561,  applying 
rule  in  will  contest  as  to  fact  of  acknowledgment  of  wilL 

130  Cal.  478-480.    ELLIS  ▼.  JEFFERDS, 
Miscellaneous.— McPhail  v.  Jefferds,  130  Cal.  481. 

130  Cal.  497.    WOODHAM  v.  CLINE. 

Defendant  cannot  Complain  on  appeal  of  absence  of  finding  upon  an 
affirmative  defense  set  up  in  answer,  if  there  is  no  evidence  in  record  to 
bustain  it,  pp.  499,  500. 

Approved  in  De  Tolna  t.  De  Tolna,  135  Cal.  578,  applying  rule  in 
action  for  cMvorce. 

130  Cal.  505-512.    QUIRK  v.  ROONEY. 

Decree  of  distribution  to  one  heir  made  in  ignorance  of  other  heirs, 
concludes  heirs  not  mentioned,  p.  510. 

Approved  in  Estate  of  Nolan,  145  Cal.  562,  where  family  allowance 
was  made  to  widow  who  was  administratrix  it  cannot  be  attacked  on 
settlement  of  her  accounts  as  administratrix. 

Doctrine  of  Res  Adjudicata  will  not  permit  new  action  for  enforce- 
ment of  same  title  between  same  parties,  merely  because  new  evidence 
may  be  adduced  in  favor  of  it,  pp.  510,  511. 

Approved  in  Ivancovich  v.  Weilenman,  144  Cal.  762,  final  judgment  in 
partition  is  conclusive  as  to  any  interest  or  lien  not  set  forth,  and 
which  might  have  been  litigated;  Bingham  v.  Kearney,  136  Cal.  177, 
judgment  in  former  action  foreclosing  contract  of  sale  for  default  of 
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purchaser  in  payment  of  purchase  money,  is  conclusive  against  right  of 
purchaser  to  maintain  action  to  rescind  contract  of  sale  and  recover 
back  purchase  money  paid;  Estate  of  Hanington,  147  Cal.  129,  where 
claim  of  widowhood  determined  against  her  on  petition  of  alleged  widow 
for  homestead,  she  cannot  claim  as  widow  on  distribution  of  estate. 

130  Cal.  516-521.    ASHTON  Y.  HEGGERTT. 

Miscellaneous. — ^Ashton  v.  Zeila  Min.  Co.,  134  Cal.  409,  reciting  history 
of  iitifration;  Ashton  v.  Zeila  Min.  Co.,  134  Cal.  412,  though  assignees  of 
stock  should  have  been  made  parties  to  action  by  executors  to  recover 
dividends,  objection  thereto  was  waived,  where  not  taken  by  demurrer 
or  answer. 

130  Cal.  521  526.    WALES  v.  PACIFIC  ELEC.  MOTOR  CO. 

In  Action  by  Mother  for  death  of  son,  jury  may  consider  loss  suffered 
in  being  deprived  of  comfort,  society,  and  protection  of  son,  only  for 
purpose  of  fixing  pecuniary  loss,  pp.  523,  624. 

Distinguished  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  308,  in  action  by 
widow  and  children  for  damages  for  death  of  employee,  it  was  proper 
to  instruct  that  in  estimating  pecuniary  loss  to  plaintiff,  loss  of 
society,  comfort  and  care,  suffered  by  them  in  death  of  husband  and 
father  could  be  considered. 

130  Cal.  531-532.    OBERMEYER  ▼.  PATTERSON. 

In  Action  to  Enforce  Lien  of  street  assessment  certificate  of  engineer 
that  record  in  his  ofiSce  of  another  certificate  shows  that  work  of  grad- 
ing was  found  correct  is  inadmissible,  pp.  531,  532. 

Distinguished  in  O'Dea  v.  Mitchell,  144  Cal.  380,  certificate  of  city 
engineer  as  to  quantum  of  grading,  and  that  work  was  done  in  ac- 
cordance with  lines  and  grades,  is  not  defective  because  it  does  not 
state  that  engineer  examined  work  or  measured  it. 

130  Cal.  542-552.    MURPHY  v.  PACIFIC  BANK. 

Where  Insolvent  Bank  incorporated  under  act  of  1862,  claims  of  non- 
stockholding  depositors  are  preferred  to  those  of  depositing  stockholders, 
p.  549. 

Approved  in  Laidlaw  v.  Pacific  Bank,  137  Cal.  396,  under  act  of  1862. 
section  10,  nonstockholding  depositors  of  insolvent  bank  in  liquidation 
must  be  satisfied  before  any  creditor  should  be  permitted  to  apply  any 
portion  of  assets  to  satisfaction  of  his  debts,  whether  he  be  a  stock* 
holding  depositor  or  general  creditor. 

130  Cal.  552  555.    FIFIELD  ▼.  SPRING  VALLEY  W.  W. 
Stonn  or  Freshet  Waters  are  such  water  as  fiow  down  a  stream  dor- 
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ing  and  after  a  rain  Btorm,  and  which  are  in  excess  of  the  ordinary  flow, 
p.  553. 

Approved  in  California  etc.  Co.  v.  Enterprise  etc.  Co.,  127  Fed.  743, 
increased  flowage  in  stream,  occurring  annually,  and  lasting  for  three 
or  four  months,  does  not  constitute  storm  or  flood  waters  which  may  be 
impounded  and  used  by  any  person. 

Riparian  Owner  cannot  enjoin  water  company  from  diverting  flood 
waters  of  creek  which  will  prevent  flowing  over  his  land  of  ordinary 
waters  of  stream,  pp.  554,  555. 

Approved  in  Jones  v.  Conn,  39  Or.  43,  45,  where  defendant's  use  of 
water  for  irrigating  land  was  not  suflicient  to  materially  injure  plain- 
tiff who  was  lower  riparian  owner,  fact  that  part  of  defendant's  land 
irrigated  could  not  be  irrigated  by  ditches  situated  entirely  on  his  own 
land,  does  not  entitle  plaintiff  to  enjoin  defendant's  use  for  irrigation. 

130  Cal.  578-586.    WALLACE  v.  FARMERS'  DITCH  CO. 

In  Action  Involving  Riparian  Rights  along  stream,  findings  outside 
issues  cannot  support  judgment,  based  thereon,  pp.  579-584. 

Approved  in  Schirmer  v.  Drexler,  134  Cal.  139,  in  action  to  enjoin  in-^ 
terference  with  water  rights  of  plaintiff  where  sole  theory  of  complaint 
was  that  plaintiff  had  acquired  prescriptive  title  to  waters  by  adverse- 
user,  but  findings  were  wholly  outside  issues,  judgment  will  be  reversed 
on  appeal. 

On  Appeal  from  Judgment  in  action  involving  riparian  rights,  where 
findings  are  outside  issues  and  judgment  is  uncertain  as  to  height  of 
dam  that  may  be  maintained,  it  must  be  reversed>  p.  584. 

Approved  in  Walsh  v.  Wallace,  26  Nev.  331,  following  rule. 

130  Cal.  596-597.    CAMENZIND  v.  EAMPFEN. 

In  Absence  of  Transcript  disclosing  who  are  attorneys  of  record,  ap- 
peal will  not  be  dismissed  on  stipulation  without  certificate  of  clerk, 
setting  forth  matter  required  by  Rule  VI,  and  date  of  entry  of  judg- 
ment appealed  from,  pp.  596,  597. 

Approved  in  Chevassus  v.  Burr,  134  Cal.  435,  refusing  to  dismiss  ap- 
peal for  failure  to  file  transcript  when  clerk's  certificate  fails  to  state, 
and  it  does  not  otherwise  appear  who  were  attorneys  for  respective- 
parties. 

130  Cal.  597-600.    WHITE  T.  WHITE,  80  Am.  St.  Rep.  150. 

After  Entry  of  Money  Judgment  in  divorce,  court  cannot  continue  re- 
ceiver for  purpose  of  enforcing  judgment,  p.  599. 

Approved  in  Man  v.  Kearney,  143  Cal.  507,  purchaser  of  farm  at  exe- 
cution sale  cannot,  before  expiration  of  time  for  redemption,  bring  ac- 
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tion  to  have  receiver  appointed  to  harvest  and  sell  crop  and  apply  pro- 
ceeds toward  satisfaction  of  judgment. 

Sale  Made  by  Receiver  in  divorce  of  property  of  husband  after  entry 
of  money  judgment  is  void,  p.  599. 

'Approved  in  White  v.  Costigan,  134  Gal.  36,  arguendo.  Distinguished 
in  White  v.  Costigan,  138  Cal.  666,  in  action  by  divorced  wife  to  en- 
force conveyance  from  trustees  of  husband  to  whose  rights  she  suc- 
ceeded by  receiver's  sale,  where  complaint  alleges  that  she  succeeded 
to  whatever  interest  her  husband  had  in  premises  and  is  owner  there- 
of, and  the  averment  is  net  denied,  validity  of  receiver's  sale  is  not  in- 
volved. 

Trial  Judgment  in  Divorce  in  which  no  power  is  reserved  to  render 
further  relief,  is  conclusive,  p.  600. 

Approved  in  Vance  v.  Smith,  132  Cal.  512,  where  judgment  on  ac- 
counting of  estate  of  deceased  administrator  with  estate  of  which  be 
had  been  administrator,  was  modified  on  appeal,  judgment  as  so 
modified  is  final  adjudication  of  rights  of  parties,  and  superior  court 
cannot  make  any  further  order  or  judgment.  Distinguished  in  Eva  ▼. 
Symons,  145  Cal.  204,  in  ejectment  where  findings  clearly  negative  de- 
fendant's claim  and  state  that  plaintiffs  are  owners  and  seized  in  fee  of 
land,  they  are  sufficient. 

130  Cal.  621-620.    ESTATE  OF  KRU6ER. 
JKiscellaneous.— Estate  of  Kruger,  143  C^l.  147. 

130  Cal.  631-637.    SAN  MATEO  COUNTY  T.  COBXnUf. 

Question  whether  uses  for  which  property  taken  by  eminent  domain 
are  public  is  judicial  question  for  court,  p.  634. 

Distinguished  in  Laguna  etc.  Dist.  v.  Chas.  Martin  Co.,  144  Cal.  2I7» 
under  act  of  1885  taking  of  land  of  private  owner  by  drainage  district 
for  ditch  is  not  for  private  benefit  of  individual  owners,  but  is  taken 
for  public  benefit  by  public  corporation,  acting  as  agency  for  state  for 
public  use,  and  act  is  valid. 

Whether  Road  is  Demanded  in  particular  region  is  determined  exclu- 
sively by  board  of  supervisors,  and  where  it  has  acquired  jurisdiction, 
its  determination  is  not  subject  to  review,  p.  635. 

Approved  in  Pool  v.  Simmons,  134  Cal.  625,  in  action  to  condemn 
land  for  ferry  landing  under  franchise  over  river  between  two  counties 
[granted  by  board  of  supervisors  of  proper  county,  testimony  to  show 
ferry  was  not  public  use  was  inadmissible ;  Glide  v.  Superior  Court,  147 
KDal.  26,  prohibition  lies  to  enjoin  Superior  Court  from  proceeding  with 
trial  of  suit  to  restrain  supervisors  iTom  acting  on  petition  to  organize 
reclamation  district. 


^111  Notes-  on  California  Reports.  130  Cal.  638-C86 

130  Cal.  638-630.    CURL  v.  CURL. 

In  DiTorce  Suit,  question  whether  alleged  conduct  of  wife  had  effect 
-of  causing  husband  mental  anguish  is  for  court,  p.  639. 

Distinguished  in  Franklin  v.  Franklin,  140  Cal.  609,  court  must  find 
specifically  upon  issues  of  fact  presented  by  complaint  in  divorce  for 
•cruelty,  or  judgment  will  be  reversed. 

130  Cal.  666-668.    NICOLL  ▼.  WELDON. 

Appellate  Court  will  not  Interfere  with  grant  or  refusal  of  new  trial, 
unless  discretion  is  clearly  abused,  p.  667. 

Approved  in  Langford  v.  Langford,  136  Cal.  609,  and  Winchester  v. 
Black,  134  Cal.  127,  both  following  rule;  Moore  v.  Thompson,  138  Cal. 
126,  applying  rule  on  appeal  from  order  vacating  order  of  dismissal  for 
want  of  prosecution. 

130  Cal.  678-682.    PEOPLE  v.  WARREN. 

It  is  Error  to  Instruct  that  one  who  aids  or  abets  in  crime  may  be 
punished  as  principal,  but  error  is  cured  by  instruction  defining  prin- 
cipals, p.  682. 

Approved  in  People  v.  Morine,  138  Cal.  630,  631,  though  it  is  er- 
roneous to  use  conjunctive  words  "aiding  and  abetting"  in  disjunctive 
form  of  ^'aiding  or  abetting"  in  instruction,  error  is  cured  by  other  in- 
structions showing  that  word  "aid"  was  not  used  in  narrow  and  literal 
flense. 

130  Gal.  683-686.    PEOPLE  y.  WARREN. 

Erroneous  Instruction  that  persons  who  aided  or  abetted  crime  may 
be  punished  as  principals  is  cured  by  correct  instruction  on  subject  of 
aiding  and  abetting,  and  as  to  burden  of  proof  thereof,  pp.  685,  686. 

Approved  in  People  y.  Warren,  130  CaL  682,  following  rule. 
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131  Gal.  1-6.    ESTATE  OF  BELL. 

Query,  Whether  Order  Making  Family  Allowance  until  further  order 
becomes  ipso  facto  void  on  return  of  inventory,  p.  3. 

Approved  in  Estate  of  Bell,  142  Cal.  101,  temporary  family  allowance 
made  before  return  of  inventory  of  estate  by  executors,  ceases  to  be 
operative  upon  such  return  and  is  not  prolonged  by  words  "until  further 
order  of  this  court,"  inserted  in  the  order  making  the  allowance. 

Order  making  family  allowance  is  conclusive  on  collateral  attack, 
p.  4. 

Approved  in  Estate  of  Nolan,  145  Cat.  561,  where  family  allowance  was 
made  to  alleged  widow  who  was  appointed  administratrix,  order  cannot 
be  attacked  on  settlement  of  her  accounts. 

131  Cal.  11-14.    McINTYRE  v.  HAUSER. 

An  Assignment  of  Chose  in  Action  takes  precedence  over  subsequent 
(garnishment,  p.  14. 

Approved  in  Donohoe-Kelly  B.  Co.  v.  Southern  Pac.  Co.,  138  Cal.  189, 
garnishment  of  fund  in  bank  under  execution  as  belonging  to  drawer  of 
check  prevails  over  all  unpresented  and  unaccepted  checks  previously 
drawn  thereupon. 

Liens  of  Chattel  Mortgage  attaches  to  proceeds  of  sale  of  mortgaged 
property  and  mortgagee  has  right  to  insist  upon  payment  out  of  such 
proceeds,  p.  14. 

Approved  in  Williams  v.  Corker,  144  Cal.  470,  in  action  by  auctioneer 
who  sold  personalty,  subject  to  chattel  mortgage,  upon  checks  given  by 
purchaser  in  which  it  appears  that  sale  was  made  at  written  request 
of  mortgagor  and  mortgagee  that  proceeds  were  to  be  turned  over  to 
mortgagee,  purchaser  has  no  right  to  deduct  from  amount  of  checks  sued 
upon  any  debt  due  from  mortgagor  to  purchaser. 

131  Cal.  15-30.    ARGONAUT  MIN.  CO.  y.  KENNEDY  MIN.  AND  MILL- 
IN6  CO. 

End  lines  of  surface  location  under  act  of  1872,  must  be  parallel  to 
permit  locator  to  follow  vein  outside  of  side  lines,  p.  25. 
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Approved  in  Central  Eureka  Min.  Co.  v.  East  Central  Eureka  Min. 
Co.  146  Cal.  151,  153,  154,  where  patent  was  applied  for  under  act  of 
1866  for  claims  located  prior  to  such  act  fact  that  patent  obtained  under 
act  of  1872,  does  not  show  waiver  of  extra  lateral  rights  on  original 
vein  located  because  end  lines  not  parallel  when  patent  recites  it  was 
made  in  pursuance  of  prior  act. 

131  Cal.  30  34.    PEOPLE  v.  LEVEE  DISTRICT. 

Formation  of  levee  district  is  legislative  act,  p.  30. 

Approved  in  Glide  v.  Superior  Court,  147  Cal.  25,  prohibition  lies  to  en- 
join suit  to  restrain  supervisors  from  acting  on  petition  to  organize 
reclamation  district. 

131  Cal.  51-55.    ROONEY  v.  SNOW. 

Payments  of  Moneys  into  City  Treasury  under  licenses  issued  by  city 
for  sale  of  liquors  at  place  afterward  discovered  to  be  outside  city  limits 
are  voluntary,  and  cannot  be  recovered,  p.  65. 

Distinguished  in  Stewart  etc  Co.  v.  Alameda  Co.,  142  Cal.  664,  in  action 
based  on  Political  Code,  section  3804,  to  reoover  from  oounty  taxes  illeg- 
ally assessed  and  collected  by  oounty  for  road  purposes  on  property  situ- 
ated within  limits  of  city,  it  is  not  necessary  to  aver  in  complaint,  nor 
in  claim  presented  to  supervisors  that  taxes  were  paid  under  protest: 
Pacific  Coast  Co.  v.  Wells,  134  Cal.  476,  supervisors  may  refund  taxes 
illegally  or  erroneously  collected,  though  voluntarily  paid  without  pro- 
test. 

131  Cal.  68-73.     ENOS  v.  SNYDER.    82  Am.  St.  Rep.  330. 

Clear  Enactments  of  Snbstantiye  Law  establishing  rights  are  not 
inoperative  because  found  in  any  particular  code,  p.  72. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal,  489,  upholding  act  of 
1903,  adding  sections  131  and  132  to  Civil  Code,  providing  for  interlocu- 
tory decree  of  divorce;  Lewis  v.  Dunne,  134  Cal.  294,  holding  void  stat- 
utes of  1901,  page  117,  entitled  "An  act  to  revise  the  Code  of  Civil  Pro- 
cedure of  the  state  of  California  by  amending  certain  sections,  repealing 
others  and  adding  certain  new  sections." 

131  Cal.  73-80.    MULCAHEY  v.  DOW. 

Civil  Code,  Section  2224,  only  applies  where  fraud  is  shown  to  be 
extrinsic  and  collateral  to  merits  of  proceeding  for  distribution,  p.  76. 

Approved  in  Silva  v.  Santos,  138  Cal.  542,  where  decree  settling  final 
account  of  guardian  was  procured  b}'  fraudulent  concealment  of  moneys 
misappropriated  by  guardian  and  fraudulent  misrepresentation  to  the 
oourt  that  be  had  made  advances  to  the  estate,  equity  has  jurisdiction 
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to  afford  relief  and  compel  full  and  just  accounting.  Distinguislied  in 
Estate  of  Davis,  136  CJal.  698,  petition  to  revoke  probate  of  will  and 
contesting  same,  to  which  defendants  were  brought  in  by  citation, 
cannot  be  construed  as  bill  in  equity  to  declare  trust  under  decree  of  dis- 
tribution. 

131  Cal.  80-85.    KLUMPKE  v.  BAKER. 

As  There  is  no  Regular  System  in  San  Francisco  for  subdivision  of 
blocks,  assessment  of  lots  may  be  made  according  to  individual  owner- 
ship, p.  83. 

Approved  in  Davis  v.  Pacific  Improvement  Co.,  137  Cal.  248,  an 
assessment  of  lot  by  metes  and  bounds  is  not  invalidated  by  reason 
of  fact  that  it  would  be  as  fully  identified  by  a  description  by  number 
of  the  lot  and  block. 

131  Cal.  91-96.    DENNIS  ▼.  EOLM. 

In  Action  for  Goods  Sold  Firm  where  money  in  hands  of  third  party 
was  attached  as  property  of  one  partner,  his  sister  who  claimed  money 
may  intervene,  p.  93. 

Approved  in  Joshua  Hendy  etc.  Works  v.  Dillon,  135  Cal.  11,  third 
party  claiming  right  to  same  property  which  is  sought  to  be  recovered 
in  replevin,  and  whose  title  is  pleaded  in  answer  of  defendant,  who 
denies  plaintiff's  title  and  avers  willingness  to  surrender  property  lo 
owner,  may  intervene  and  set  forth  title  and  right  to  possession  against 
plaintiff,  and  seek  judgment  against  defendant  for  possession. 

131  Cal.  96-101.    LARRABEE  v.  CLOVERDALE. 

An  Individual  Has  no  Right  to  collect  in  artificial  channels  mere  sur- 
face water,  and  precipitate  it  on  land  of  another,  p.  99. 

Approved  in  Wood  v.  Moulton,  146  Cal.  319,  following  rule;  Sanguinetti 
T.  Pock,  136  Cal.  469,  an  ordinary  local  depression  in  surface  of  generally 
level  plain  through  which  rainfall  on  plaintiff's  land  was  drained  over 
defendant's  land,  is  not  a  watercourse. 

131  Cal.  101-106.    JONES  v.  IVERSON. 

When  Complaint  States  Cause  of  Action  which  is  not  subject  of 
special  demurrer,  though  it  contains  numerous  allegations  which  are 
subject  to  demurrer  especially  addressed  thereto,  it  is  error  to  sustain 
general  and  special  demurrer  to  entire  complaint,  p.  103. 

Distinguished  in  San  Francisco  Pav.  Co.  v.  Fairfield,  134  Cal.  224, 
assumption  of  debt  for  work  does  not  create  an  equitable  lien,  in  absence 
of  agreement  therefor,  but  only  creates  a  personal  liability. 
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131  Cal.  109-112.    McPIKE  v.  HEATON. 

Succeeding  grantee  who  has  paid  taxes  cannot  maintain  action  against 
first  grantor  upon  covenant  implied  from  his  deed.  111. 

Cited  in  Henry  v.  Garden  City  Bank  etc.  Co.  145  Cal.  56,  (dissenting 
opinion,  p.  61)  where  purchaser  on  prior  foreclosure  sale  redeemed  sale 
under  taxes  levied  on  second  mortgage,  he  cannot  recover  amount  so 
paid  from  second  mortgagee. 

131  Cal.   112-114.     PEOPLE  v.  FERRILL. 

On  Appeal  by  People  from  Order  granting  motion  to  set  aside  informa- 
tion for  want  of  legal  commitment,  in  absence  of  bill  of  exceptions, 
mere  printing  in  record  of  affidavits  and  testimony  taken  and  proceedings- 
had  at  preliminary  examination  cannot  be  considered,  pp.  113,  114. 

Approved  in  People  v.  Lonnen,  139  Cal.  635,  following  rule. 

131  Cal.  115-124.      MURPHY  v.  FARMERS'  ETC.  BANK. 

Subsequent  Statute  Permitting  Mortgage  of  unadmlnistered  estate  to- 
pay  debts,  passed  after  death,  does  not  create  new  burden,  p.  119. 

Approved  in  Estate  of  Freud,  131  Cal.  674,  superior  court  may  order 
mortgage  of  realty  of  decedent  for  purpose  of  paying  liens  on  the 
realty. 

131  CaL  125-132.    STEWART  v.  CALIFORNIA  IMPROVEMENT  CO. 

Engineer  Employed  and  Paid  by  Defendant  to  manage  steam  roller 
hired  by  city  from  defendant  with  services  of  engineer  ar  per  diem  pay- 
able to  defendant,  is  servant  of  defendant,  pp.  129,  130. 

Approved  in  Swackhamer  v.  Johnson,  39  Or.  391,  arguendo. 

131  Cal.  205-210.    FRANZ  y.  MENDONCA.    S.  C.  146  Cal.  642. 

131  Cal.  210-211.    HERMAN  ▼.  PACIFIC  JUTE  MFG.  CO. 

It  is  an  Abuse  of  Discretion  to  dismiss  for  want  of  prosecution  on 
motion  of  defendant,  who  appears  without  conflict,  to  have  filed  sham 
answer  for  purpose  of  delay,  p.  211. 

Approved  in  Merced  Bank  v.  Price,  15  Cal.  440,  applying  rule  in  fore* 
closure  when  no  defense  on  merits  made. 

Distinguished  in  Ferris  v.  Wood,  144  Cal.  429,  in  action  on  judgment 
in  favor  of  estate  of  decedent,  dismissal  for  want  of  prosecution  on 
account  of  two  years'  delay  in  service  of  summons  is  erroneous,  where 
it  is  admitted  that  judgment  was  not  paid,  and  it  was  shown  as- 
excuse  for  delay  that  effort  to  compromise  had  been  in  progress. 
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131   Cal.  211-215.     CONTRERAS  v.  MERCK. 

£Tror  Available  to  Appellant  must  not  be  mere  abstract  error,  but 
it  must  be  prejudicial  and  injurious,  p.  214. 

Approved  in  Walton  v.  Wild  Goose  Min.  etc.  Co.,  123  Fed.  221, 
following  rule. 

131  Cal.  210-222.    ESTATE  OF  SHAVER. 

Acceptance  of  Fruits  of  Judjpnent  is  inconsistent  with  right  of  appeal 
"therefrom,  and  an  election  to  take  one  of  them  is  renunciation  of  other, 
p.  221. 

Approved  in  San  Bernardino  v.  Riverside,  135  Cal.  620,  plaintiff  who 
has  accepted  money  ordered  paid  by  defendant,  as  for  costs  and  expenses, 
as  condition  of  order  setting  aside  judgment  by  default,  is  deemed  to 
have  consented  to  order  and  to  have  waived  right  of  appeal;  Storke  v. 
Storke,  132  Cal.  353,  where  wife  accepted  alimony  granted  by  decree, 
«he  waived  right  to  object  to  decree  and  to  move  for  new  trial. 

131  Cal.  231-236.     PEOPLE  v.  ARLINGTON. 

Instruction  that  Witness  False  in  One  Part  of  testimony  is  to  be 
distrusted  in  others,  and  if  jury  find  any  witness  has  testified  falsely 
4is  to  any  material  matter,  they  have  right  to  entirely  disregard  his 
testimony,  is  proper,  p.  233. 

Approved  in  People  v.  Stevens,  141  Cal.  492,  applying  rule  in  prosecu- 
tion for  robbery. 

It  is  Improper  to  Single  Out  Particular  Witness  and  apply  to  him  rule 
as  to  distrust  of  false  witness,  pp.  233,  234. 

Approved  in  People  v.  Keith,  141  Cal.  690,  applying  rule  in  prosecution 
for  rape;  People  v.  Lonnen,  139  Cal.  637,  upholding  refusal  of  instruction 
that  jury  is  not  bound  to  believe  uncontradicted  statement  of  a  witness 
for  the  prosecution  against  defendant  as  a  fact. 

131  Cal.  240-263.    PEOPLE  v.  RODLEY. 

Uncertainty  in  Assignment  of  Perjury  as  to  falsity  of  numerous  state- 
ments of  defendant  charged  to  have  been  perjurious  in  not  conforming 
to  Penal  Code,  sections  950  and  952,  is  waived  by  failure  to  demur, 
p.  249. 

Approved  in  People  v.  Matuszewski,  138  Cal.  5-^6,  on  accusation  for 
petit  larceny,  charge  of  prior  conviction  of  same  offense  will  be  deemed 
sufficient  in  absence  of  demurrer  thereto,  when  jurisdiction  of  court 
cannot  be  questioned. 

Declaration  of  Deceased  as  to  His  Intention  to  remember  proponent 
•of  false  will  for  kindnesses  is  not  competent  on  questions  pertaining 
solely  to  formal  execution  of  will,  or  upon  charge  of  false  swearing  as 
to  its  execution,  p.  255. 
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Approved  in  Estate  of  Gregory,  133  Cal.  136,  in  will  contest  on  ground 
of  forgery  and  undue  influence,  declarations  of  testator,  bearing  solely 
on  those  issues,  and  not  upon  alleged  want  of  mental  capacity  of  testator^ 
are  inadmissible. 

If  Instmction  is  Giyen  on  Subject  of  Oral  Admissions  it  should  be 
confined  as  nearly  as  possible  to  language  of  Code  of  Civil  Procedure, 
section  2061,  subdivision  4,  p.  258. 

Approved  in  People  v.  Moran,  144  Cal.  64,  and  People  v.  Buckey,  143 
Cal.  391,  both  following  rule. 

Juror  Should  not  Hesitate  to  Sacrifice  Views  or  opinions  of  case  when 
convinced  that  they  are  erroneous,  even  though  in  doing  so  he  defer  to 
views  or  opinions  of  others,  p.  250. 

Approved  in  People  v.  Perry,  144  Cal.  755,  756,  refusal  of  requested  in- 
struction that  if,  after  consideration  of  whole  case,  any  juror  should 
entertain  reasonaDle  doubt,  it  is  duty  not  to  vote  guilty  nor  to  be  in- 
fluenced in  so  voting  simply  because  majority  favor  guilty,  is  harmless 
where  court  in^^tructed  them  to  base  verdict  on  evidence  only  and  in- 
structed also  on  law  of  reasonable  doubt. 

Miscellaneous. — People  v.  Simpton,  138  Cal.  370,  indictment  for  perjury 
must  allege  that  defendant  was  first  duly  sworn  that  he  would  testify, 
depose  or  certify  truly. 

131  Cal.  263-267.     BLANCHARD  v.  HARTWELL. 

Constitutional  provisions  as  to  adoption  and  amendment  of  freeholder's- 
charters  are  mandatory  and  prohibitory. 

Approved  in  Harrison  v.  Roberts,  145  Cal.  178,  submission  of  proposed 
amendment  at  general  election  to  be  held  within  le«s  than  two  years^ 
after  prior  special  election  at  which  amendments  to  charter  were  sub- 
mitted is  void. 

131  CaL  267-271.    MARR  v.  RHODES. 

Where  Evidence  Shows  that  Defendant  in  action  to  recover  proceeds 
of  crop  expended  money  for  labor  in  raising  crop  and  sought  to  have  it 
considered  as  setoff,  answer  may  be  amended  to  plead  same,  p.  27U. 

Approved  in  Carter  v.  Lothian,  133  Cal.  452,  it  is  not  an  abuse  of 
discretion  for  court  at  close  of  testimony  to  allow  plaintiff  to  amend 
complaint  to  conform  to  evidence. 

i  131  Cal.  279-280.     ELLEDGE  T.  SUPERIOR  COURT. 

Special  Order  Made  After  Judgment  reducing  amount  of  judgment  by 
striking  out  costs  therefrom  is  applicable,  p.  279. 

Approved  in  Sierra  Union  etc.  Co.  v.  Wolff,  144  Cal.  432,  in  action  to 
quiet  title,  court  has  jurisdiction  of  appeal  from  order  striking  out  cost 
bill  in  sum  less  than  three  hundred  dollars. 
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131  Cal.  280-288.    OVEREND  ▼.  SUPERIOR  COURT. 

In  case  of  conatructive  contempts  affidavit  of  facts  must  show  on  its 
face  a  case  of  contempt,  or  order  adjudging  contempt  will  be  annulled 
on  certiorari,  p.  284. 

Approved  in  Hulton  v.  Superior  Court,  147  Cal.  169,  following  rule; 
Ex  parte  Hoar,  146  Cal.  133,  order  adjudging  district  attorney  in 
contempt  for  refusal  to  answer  certain  interrogatories  after  having  been 
so  ordered  by  the  court  "and  committing  him  for  contempt"  until  he 
shall  answer  said  interrogatories  is  insufficient;  Rogers  v.  Superior 
Court,  146  Cal.  91,  92,  order  of  court  requiring  petitioner  to  answer  ques- 
tions before  grand  jury  relating  to  matter  which  jury  had  disposed  of 
is  void,  and  petitioner  is  not  in  contempt  for  refusing  to  obey  it. 

131  Cal.  288-290.    MOHR  v.  BYRNE. 

Miscellaneotts.— Mohr  v.  Byrne,  132  Cal.  261,  reciting  history  of  liti- 
gation. 

131  Cal.  336-360.    McNAMARA  y.  OAKLAND  ETC.  ASSN. 

Mortgagor  and  Pledgor  of  Shares  in  building  and  loan  society  occupies 
dual  relation  to  corporation  of  borrower  and  stockholder,  each  of  which 
is  distinct  from  other,  and  payments  on  shares  pledged  are  not  pay- 
ments on  account  of  debt  they  secured,  p.  343. 

Approved  in  Pacific  States  Sav.  etc.  Co.  v.  Green,  123  Fed.  47,  contract 
between  building  and  loan  society  and  borrowing  stockholder  is  not  so 
unconscionable  as  to  authorize  equity  to  refuse  to  enforce  it  because 
it  requires  stockholder  to  carry  and  mature  stock  of  par  value  of  double 
amount  of  loan,  also  paying  interest  on  loan,  one-half  of  which  stock  is 
assigned  to  society  absolutely  ka  bonus. 

131  Cal.  350-351.  CARTER  v.  BUTTE  CREEK  ETC.  CO. 

Where  Two  Appeals  are  Taken,  one  from  judgment  and  another  from 
order  denying  motion  to  set  aside  judgment,  single  undertaking  "in 
consideration  of  the  premises  and  of  such  appeal''  and  conditioned  that 
appellants  will  pay  all  damages  on  "the  appeal"  does  not  support  either 
appeal,  p.  361. 

Distinguished  in  Wadleigh  v.  Phelps,  147  Cal.  142,  appeal  from  several 
orders  which  are  reviewable  on  appeal  from  judgment,  and  from  the 
judgment  accompanied  by  single  undertaking  which  refers  intelligently 
to  the  judgment,  will  not  be  dismissed. 

131   Cal.  356-363.     SAVINGS  AND  LOAN  SOCIETY  v.   SAN  FRAN- 
CISCO. 
Assessor  Without  Requesting  Corrected  Statement  of  property  from 
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taxpayer  may  assess  other  taxable  property  belonging  to  same  owner,  p. 
369. 

Approved  in  San  Francisco  v.  La  Societe  etc.,  131  Cai  614,  following 
rule;  Kern  Valley  Water  Co.  v.  Kern  Co.,  137  Cal.  613,  allegation  of 
owner  of  canal  in  verified  list  that  canal  was  originally  twenty-four 
miles  long,  but  that  only  eight  or  ten  miles  were  in  use,  which  was  alone 
valued  by  him  that  remainder  was  not  maintained,  but  had  been  washed 
out  in  places  and  filled  up  in  others,  without  alleging  permanent  injury 
or  abandonment,  cannot  preclude  assessment  of  remainder. 

Whether  Loan  Secured  by  Stocks  is  or  is  not  an  interest  in  ''property 
affected  thereby"  for  tax  purposes,  within  Ck)nstitution,  article  13, 
section  4,  debt  secured  thereby  for  money  loaned  is  not  exempt,  pp. 
361,  362. 

Approved  in  Security  Sav.  Bank  v.  San  Francisco,  132  Cal.  600,  solvent 
loans  come  within  constitutional  definition  of  property  subject  to  taxa- 
tion, notwithstanding  they  are  secured  by  pledge  of  property  exempt 
from  taxation. 

State  is  not  Bound  by  General  Words  of  Statute  which  would  operate 
to  establish  a  ri^ht  of  action  against  it,  p.  363. 

Approved  in  Rupervich  v.  Raehr,  142  Cal.  193,  upholding  part  of  Code 
of  Civil  Procedure,  section  710,  as  applies  to  officers  and  employees  as  are 
clearly  within  legislative  control,  providing  for  payment  out  of  salary 
due  of  amount  of  unpaid  judgment;  Columbia  Sav.  Bank  v.  Los  Angeles 
Co.,  137  Cal.  470,  where  no  interest  was  allowed  prior  to  judgment, 
judgment  for  recovery  of  illegal  taxes  paid  under  protest  was  properly 
made  to  bear  legal  interest  from  its  date;  Reclamation  Dist.  No.  551  v. 
15acramento  Co.,  134  Cal.  480,  properly  required  by  reclamation  district 
which  is  indispensable  to  the  execution  of  its  objects,  is  exempt  from 
«tate  and  county  taxes;  Savings  &  Loan  Society  v.  San  Francisco,  14«j 
Oal.  676,  amoimt  of  loans  made  by  savings  society  which  are  secured 
by  stocks  and  bonds,  are  assessible  to  it  as  solvent  credits. 

Miscellaneous.— Cited  in  Pacific  Coast  S.  Soc.  v.  San  Francisco,  133  Oftl. 
16,  as  deciding  points  raised  but  not  mentioning  particular  points. 

131  Cal.  364-368.    STUMPF  v.  BOARD  OF  SUPERVISORS. 

For  Purpose  of  Enabling  Reviewing  Court  to  determine  whether  ju- 
risdictional facts  were  established,  it  will  require  return  to  be  made 
of  evidence,  upon  which  such  facts  are  based,  p.  368. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  14,  under  writ  of  review 
to  test  validity  of  action  of  supervisors  resulting  in  incorporation  or 
-city,  return  by  board  showing  proceedings  had  before  it  imports  verity 
and  affidavits  of  petitioner  for  writ  will  not  be  received  to  contradict 
return. 
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Failare  to  Post  Notice  Required  by  Law  renders  election  for  organiza 
tion  of  sanitary  district  void,  p.  368. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  17,  upholding  sufficiency 
of  notice  of  election  for  incorporation  of  city. 

131  Cal.  369-376.    LAVENSON  v.  WISE. 

Where  Attorney  Takes  Note  for  Collection  on  contingent  fee  with 
understanding  that  it  will  not  be  contested,  he  cannot  recover  on  quan- 
tum meruit  for  services  after  judgment  for  defendant,  pp.  375,  376. 

Approved  in  Roche  v.  Baldwin,  135  Cal.  525,  if  special  conditional  con- 
tract is  proved  and  only  an  implied  contract  is  averred,  probata  and 
allegata  do  not  correspond:  Reynolds  v.  Sorosis  F.  Co.,  133  Cal.  629, 
there  can  be  no  extra  charge  by  an  attorney  for  services  rendered  in 
litigation,  services  for  which  were  fairly  included  in  written  contract 
where  no  notice  was  given  prior  to  termination  of  litigation  of  any  extra 
charge  therefor,  and  where  contract  was  not  modified  by  consent  of 
parties  in  relation  thereto. 

131  Cal.  376-378.    FOERST  y.  KELSO. 

In  Action  for  Damages  caused  by  negligent  blasting  to  alleged  injury 
of  plaintiff's  person  and  health  and  also  to  injury  to  property,  where  com- 
plaint merely  alleges  damages  generally,  it  is  demurrable  for  uncertainty, 
pp.  377,  378. 

Approved  in  Rooney  v.  Gray  Bros.  145  Cal.  757,  768,  refusing  to  re- 
verse for  sufficiency  of  complaint  for  injunction  to  restrain  injuries 
to  plaintiff's  premises  from  defendants'  blasting  and  for  damages  for 
injuries  sustained  thereby  where  answer  denied  all  material  allegations 
and  trial  had  on  issues;  Eisele  v.  Oddie,  120  Fed.  697,  under  Cutting's 
Compiled  Laws  of  Nevada,  section  3159,  complaint  is  demurrable  which 
alleges  in  single  count  an  unlawful  detention  of  real  property,  destruction 
and  unlawful  detention  of  personalty,  an  assault  and  injury  to  person, 
and  prays  damages  in  lump  sum,  without  alleging  damages  sustained 
by  either  of  unlawful  acts  alleged. 

131  Cal.  379-385.     FIELD  v.  AUSTIN. 

Where  Note  is  Procured  by  Fraud,  maker  may  elect  to  rescind  or  seek 
affirmative  relief  in  damages  without  rescission,  p.  382. 

Approved  in  Simon  Newman  Co.  v.  Lassing,  141  Cal.  178,  in  unlawful 
detainer  for  holding  over  after  expiration  of  lease,  defendant  may  set 
up  in  defense  that  plaintiff  procured  deed  from  defendant  and  agree- 
ment of  lease  by  fraud,  and  he  need  not  set  up  rescission;  Donnelly  v. 
Rees,  141  Cal.  63,  in  action  to  enforce  involuntary  trust  in  favor  of  heir 
of  deceased  grantor,  objection  that  grantor  did  not  rescind  promptly  is 
•untenable ;  More  v.  More,  133  Cal.  493y  equity  will  cancel  deeds  for  fraud 
Notes  CaL  Rep.— 321 
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where  injured  party  is  unable  to  pay  back  money  received,  as  anticipated 
result  of  its  payment  to  him  as  an  irresponsible  person,  who  was  de- 
terred by  same  influences  which  defrauded  him  from  seeking  relief  there- 
from, and  where  property  has  been  encumbered  by  grantee  with  valid 
mortgages  in  excess  of  payments  received. 

Omission  to  Find  upon  Material  Issue  is  reversible  error,  p.  384. 
Approved  in  Findlay  v.  Pott,  131  Cal.  386,  following  rule. 

131  Cal.  386-390.    FSEBHAN  ▼.  BARNUM.  82  Am.  St.  Rep.  356. 

Former  Judgment  Between  Same  Parties  is  not  an  estoppel  as  to 
questions  not  raised  on  record,  though  necessarily  involved,  nor  as  to 
defenses  which  might  have  been  but  were  not  made,  p.  388. 
.  Approved  in  Koehler  v.  Holt  Mfg.  Co.,  140  Cal.  337,  where  in  former 
action  to  recover  several  installments  under  order  for  payment  of  money 
in  monthly  installments,  it  was  adjudicated  that  order  had  been  re- 
voked and  annulled,  judgment  may  be  pleaded  as  an  estoppel  against 
liability;  Soderberg  v.  Armstrong,  116  Fed.  711,  where  in  suit  to  en- 
join defendants  from  extracting  ore  from  certain  mine  defendants  filed 
plea  in  bar  that  in  suit  for  same  purpose  brought  by  grantor  of  com- 
plainant against  these  defendants  they  had  judgment,  and  it  appears 
that  in  such  suit  they  denied  complainant  owned  mine  and  denied  they 
extracted  ore  therefrom,  and  it  does  not  appear  on  which  of  those  is- 
sues case  was  decided,  plea  is  insufficient. 

Assistant  District  Attorney  provided  for  in  County  Government  Act 
of  1893,  section  25,  subdivision  36,  is  but  a  deputy,  pp.  389,  390. 

Approved  in  Freman  v.  Marshall,  137  Cal.  163,  following  rule.  Dis- 
tinguished in  Pratt  v.  Browne,  135  Cal.  652,  salary  of  official  reporters 
is  not  germane  to  title  of  act  to  create  a  "uniform  system  of  oounty 
government"  (Stats.  1897,  p.  546). 

131  Cal.  390-402.     BOSQUI  v.  SUTRO  R.  CO. 

Rule  that  Proof  of  Accident  without  fault  of  passenger  is  prima  facie 
proof  rf  n<^gligence  on  part  of  carrier  applies  to  street-cars,  p.  400. 

Approved  in  Boone  v.  Oakland  Transit  Co.,  139  CaL  494,  upholding  in- 
struction that  proof  of  injury  to  passenger  on  car  casts  on  carrier  bur- 
den of  proving  that  injury  was  caused  by  inevitable  casualty  or  some 
cause  which  human  care  could  not  prevent. 

131   Cal.  402-405.     MILLER  v.  EATZ. 

Action  to  Recoyer  Proportion  of  Swamp  Land  fund  is  based  on  con- 
tract and  is  governed  by  limitations  provided  for  such  actions,  p.  405. 

Approved  in  McCord  v.  Slavin,  143  Cal.  333,  a  proceeding  for  writ  of 
mandate  by  owner  of  reclaimed  land  to  compel  repayment  of  purchiae 
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money  out  of  money  remaining  in  county  treasury  part  of  swamp  land 
fund,  is  for  claim  upon  contract  evidenced  by  statute  and  is  subject 
to  limitations  of  four  years;  Miller  v.  Batz,  142  Cal.  448,  right  of  owner 
of  reclaimed  swamp  land  to  share  of  swamp  land  fund  arising  from 
payment  of  purchase  money  for  swamp  lands  into  county  treasury  does^ 
not  arise  until  demand  therefor  is  made. 

131  Cal.  40^410.     LEE  DOON  y.  TESH. 

Where  Judgment  was  Rendered  for  Defendant  and  motion  for  new 
trial  was  made  by  plaintiff  and  remained  pending  for  more  than  twelve 
years  after  amendments  served  to  plaintiff's  proposed  statement,  pro- 
eeedings  for  new  trial  should  be  dismissed,  pp.  408,  400. 

Approved  in  Galbraith  v.  Love,  142  Cal.  296,  upholding  refusal  of  court 
to  sign  engrossed  bill  of  exceptions  on  motion  for  new  trial  where  there 
was  evidence  of  lack  of  diligence  in  engrossing  same,  and  dismissal  o£ 
motion  for  lack  of  diligence  in  prosecution  thereof. 

131  Cal.  410-414.    KIESNAN  v.  SWAN. 

Fee  Law  of  1895  is  valid  as  to  fees  of  constables  in  civil  and  crim- 
inal cases,  pp.  413,  414. 

Approved  in  Thom  v.  Los  Angeles  Co.,  136  Cal.  378,  upholding  provi- 
sion of  subdivision  3  of  Political  Code,  section  1770,  that  supervisors 
shall  allow  each  member  of  county  board  of  education  a  compensation  of 
five  dollars  a  day  for  his  services;  Burce  v.  Jack,  135  Cal.  536,  fees  of 
justices  of  peace  in  Calaveras  county,  which,  under  County  Government 
Act  of  1897  became  county  of  thirty-first  class,  in  criminal  cases  are- 
regulated  by  fee  law  of  1895. 

131  Cal.  415-420.    ESTATE  OF  ADAMS. 

Settlement  of  Annual  Account  of  administrator  is  conclusive  only  as. 
to  items  actually  included  therein,  p.  417. 

Approved  in  Guardianship  of  Wells,  140  Cal.  353,  court  has  no  power 
to  revise  settled  items  of  guardian's  former  accounts  nor  to  reduce 
settled  compeusation  for  services  of  guardian  which  had  been  pre- 
viously examined  and  passed  upon  and  approved  by  the  court. 

Where  Findings  axe  Filed  on  Contest  of  Final  Account  they  may  T.e- 
considered  on  appeal  for  purpose  of  determining  issues  upon  which  find- 
ings are  made,  p.  420. 

Approved  in  Estate  of  Schandoney,  133  Cal.  394,  following  rule.  i 

131  CaL  426-430.    ESTATE  OF  GRANT.  'v  '  - 

Order  Settling  Account  of  Executor  on  notice,  if  not  appealed  from,  is 
conclusive  as  to  all  items  contained  therein,  p.  429. 
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Approved  in  Guardianship  of  Wells,  140  Cal.  353,  applying  rule  to 
guardian's  account;  Estate  of  McDougald,  146  Cal.  195,  where  note  se- 
cured by  mortgage  had  been  assigned  to  administrator  and  allowed  on 
settlement  of  first  account,  creditors  cannot  object  to  its  validity  as 
secured  claim  on  settlement  of  final  account. 

131  Cal.  437-440.    CONWAY  v.  SUPREME  COUNCIL  ETC. 

Where  Answer  Pleaded  Statute  of  Limitations,  failure  to  find  upon 
issue  so  raised  is  ground  for  reversal  of  judgment,  p.  439. 

Approved  in  Mutual  L.  Ins.  Co.  v.  Pac.  etc.  Co.,  142  Cal.  480,  481, 
where  paid-up  policies  of  life  insurance  payable  to  wife  of  insured  were 
transferred  by  husband  and  wife  as  security  for  husband's  debt,  which 
was  allowed  to  become  barred  by  limitation,  and  after  husband's  death 
insurer  interpleaded  wife  and  debtor  and  former  pleaded  limitations 
against  debt  it  was  error  to  fail  to  find  thereupon;  Commercial  Sav. 
Bank  v.  Hornberger,  140  Cal.  21,  pledgee  may  maintain  independent  ac- 
tion on  notes  secured  by  pledge,  and  judgment  in  such  action  must  be 
deemed  continuance  of  original  obligation  for  preservation  of  lien  of 
pledge  under  Civil  Code,  section  2911,  as  against  assignee  of  pledge  by 
pledgor,  who  was  not  made  party  to  action. 

Miscellaneous. — Conway  v.  Supreme  Council  C.  K.  of  A.,  137  Cal. 
385,  reciting  history  of  litigation. 

131  Cal.  447-451.     FENNELL  v.  DRINKHOUSE.    82  Am.  St.  Rep.  361. 

Money  Deposited  in  Bank  by  Wife  after  marriage  is  presumed  com- 
munity property,  and  burden  is  on  her  representative  to  show  it  was  her 
separate  property,  p.  451. 

Approved  in  Rowe  v.  Hibemia  Sav.  &  L.  Soc.,  134  CaL  405,  following 
rule. 

131  Cal.  452-454.    ESTATE  OF  DEVINCENZL 

Appeal  from  Order  Vacating  Sale  of  Realty  of  decedent  taken  be- 
fore order  was  entered  on  minutes  of  court  was  premature,  p.  453. 

Approved  in  Estate  of  More,  143  Cal.  500,  supreme  court  has  no  ju- 
risdiction of  premature  appeal  from  decree  of  distribution,  notice  of 
which  was  served  before  final  entry  of  decree  of  record  in  minutes  of 
court;  Bell  v.  Staacke,  137  Cal.  308,  309,  appeal  from  judgment  taken 
by  notice  served  and  filed  prior  to  entry  of  judgment  is  premature  and 
will  be  dismissed.  Distinguished  in  dissenting  opinion  in  Spencer  v. 
Troutt,  133  Cal.  610,  majority  holding  amendment  of  judgment  as 
entered,  nunc  pro  tunc,  so  as  to  include  therein  name  of  omitted  de- 
fendant as  of  date  of  its  original  entry,  cannot  operate  to  deprive  such 
defendant  of  his  right  of  appeal  from  judgment  then  entered  against  l*fm 
for  the  first  time. 
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Reversal  of  Order  Vacating  Probate  Sale  of  realty  is  unauthorized  on 
premature  appeal  and  order  stands  in  full  force  and  effect  and  superior 
court  could  confirm  sale,  pp.  453,  464. 

Appoved  in  Spencer  v.  Troutt,  133  Cal.  608,  an  amendment  of  judg- 
ment as  entered  nunc  pro  tunc,  so  as  to  include  therein  name  of  omitted 
defendant  as  of  date  of  its  original  entry,  cannot  operate  to  deprive 
such  defendant  of  his  right  of  appeal  from  the  pudgment  then  en- 
tered against  him  for  first  time. 

131  Cal.  455-461.    HEDGE  v.  WILLIAMS.     82  Am.  St.  Rep.  366. 

Plumber  Engaged  to  Repair  Tank  is  independent  contractor,  and  de- 
fendant is  not  liable  for  death  of  his  employee  caused  by  negligence  of 
servant  of  plumber,  p.  467. 

Approved  in  Louthan  v.  Hewes,  138  Cal.  118,  doctrine  of  respondeat 
superior  has  no  application  to  owner  of  house,  where  injury  caused  by 
negligence  of  independent  contractor  for  construction  of  stairway. 

131  Cal.  461-468.    LOS  ANGELES  COUNTY  y.  EIEENBERRY. 

Where  Supervisors  have  Power  to  impose  licenses  for  purposes  of 
regulation,  police  regulations  made  by  city  control  within  its  limits 
where  they  conflict,  p.  466. 

Approved  in  Estate  of  Pfirrman,  134  Cal.  146,  146,  under  Political 
Code,  section  3366,  supervisors  cannot  impose  any  license  tax,  either 
for  purposes  of  revenue  or  regulation  within  limits  of  municipalities. 

Under  Constitution,  Article  ii,  Section  ii,  supervisors  have  power 
independent  of  County  Government  Act  to  impose  liquor  license  tax 
not  in  conflict  with  any  general  law,  and  city  ordinance  imposing  dif- 
ferent tax  is  not  such  general  law,  pp.  465,  466. 

Approved  in  Flanigan  v.  Sierra  Co.,  122  Fed.  26,  decisions  of  California 
court  sustaining  validity  of  county  ordinances  imposing  license  taxes 
for  revenue  enacted  pursuant  to  statutes  of  California  of  1897,  page 
466,  chapter  277,  are  binding  on  federal  courts. 

131  Cal.  469-471.    ESTATE  OF  CAMP. 

Superior  Judge  Designated  by  Code  to  hear  and  determine  adoption 
proceedings  exercises  judicial  functions,  and  his  determination  is  not 
collaterally  attackable,  p.  470. 

Approved  in  Estate  of  McKeag,  141  Cal.  406,  where  written  consent 
of  daughter  and  of  her  parents  to  adoption  were  filed,  and  adopting 
parents  applied  for  order  of  adoption,  and  order  of  adoption  recited  that 
all  persons  whose  consent  was  necessary  appeared,  order  is  sufficient 
on  collateral  attack. 

Adopting  Father  is  Estopped  to  question  fact  of  abandonment  re- 
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cited  in  petition  for  and  order  of  adoption,  and  same  is  true  of  any 
one  claiming  under  him,  p.  471. 

Approved  in  Estate  of  McKeag,  141  Cal.  411,  heir  of  adopting  mother 
16,  as  against  adopted  daughter,  estopped  from  questioning  validity  of 
adoption  proceedings  as  respects  mere  irregularities. 

131  CaL  472-481.     ESTATE  OF  BENTON. 

In  Verdict  in  Will  Contest  Supports  Will,  court  should  take  evidence 
upon  matters  not  involved  in  contest,  and  upon  joint  findings  of  court 
and  jury  in  favor  of  will,  it  must  be  admitted  to  probate,  p.  475. 

Approved  in  Estate  of  McKenna,.  138  GaL  440,  upon  contest  of  will 
where  only  two  issues  were  submitted  to  jury  and  passed  upon  by 
their  verdict,  it  was  duty  of  court  to  find  upon  remaining  issues  not  thus 
disposed  of. 

131  Cal.  489-494.    VAN  LOBEN  SELS  v.  BUNNELL. 

When  Prior  Lienholder  ia  Made  Party  to  foreclosure  of  mortgage, 
lie  may  seek  foreclosure  of  lien  by  cross -complaint,  p.  494. 

Approved  in  Rodgers  v.  Parker,  136  Cal.  316,  316,  cross -complainant 
«annot  dismiss  cross -complaint  after  filing  of  answer  of  plaintiff  there- 
to seeking  affirmative  relief  of  decree  that  mortgage  therein  set  forth 
be  adjudged  paid  and  satisfied. 

131  Cal.  495-498.    CARPY  v.  DOWDELL. 

Miscellaneous. — Cowdery  y.  London  etc.  Bank,  139  Gal.  305,  to  point 
that  upon  reversal  of  judgment  sale  to  plaintiff  of  defendant's  prop- 
erty for  satisfaction  of  judgment  in  whole  or  in  part  will  be  set  aside; 
Dowdell  V.  Carpy,  137  Cal.  336,  reciting  history  of  litigation. 

131  Cal.  511-516.    PEOPLE  v.  JOHNSON. 

Intent  is  Question  of  Fact  for  Jury  to  be  proven  like  any  other  fact, 
p.  614. 

Approved  in  People  v.  Smith,  143  Cal.  601.  where  defendant  was 
found  in  recent  possession  of  stolen  goods,  which  he  had  taken  from 
tailor-shop  and  he  did  not  testify  as  to  his  intention  in  taking  them 
nor  explain  his  possession  of  them,  jury  might  infer  criminal  intent. 

Where  Evidence  in  Prosecution  for  Rape  is  such  as  to  justify  reason- 
able conclusion  of  intent  to  have  sexual  intercourse  with  prosocutrii^ 
verdict  of  guilty  will  not  be  disturbed,  p.  514. 

Approved  in  People  v.  Hite,  135  Cal.  78,  applying  rule  in  prosecutioa. 
ior  assault  with  intent  to  rob. 
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131  Cal.  516-521.     TALLY  v.  PAltSONS. 

Surety's  liability  cannot  be  extended  by  implication. 

Approved  in  Glenn  County  v.  Jones,  146  Cal.  520,  sureties  on  build- 
ing contractor's  bond  are  released  by  premature  payment  of  install- 
ments. 

131  Cal.  627-530.    O'DONNELL  y.  MERGUIRE.    82  Am.  St.  Rep.  389. 

Courts  haye  Power  to  Amend  their  Writs,  when  defective  or  ir- 
regular; if  writ  be  amendable  it  will  be  criven  same  effect  with  ref- 
erence to  acts  done  in  execution  of  it  as  if  it  had  bean  amended,  p.  520. 

Approved  in  Brush  v.  Smith,  141  Cal.  470,  objection  to  validity  of 
execution  because  it  recited  that  judgment  was  recovered  "in  Justice 
John  Brown's  Court"  of  certain  township  and  county,  being  mere  techni- 
t»l  writ,  was  amendable  and  will  be  accorded  same  effect  as  to  acts 
done  under  it  as  if  it  had  been  amended;  Brann  v.  Blum,  138  Cal.  647, 
650,  on  sale  of  realty  under  justice's  court  execution,  where  execution 
was  issued  by  successor  of  justice  who  rendered  judgment,  errors  in 
stating  number  of  cents  in  amount  and  month  of  judgment  and  in  omit- 
ting to  state  township  in  describing  judgment  and  to  fill  blank  after 
word  "defendant"  in  writ,  are  amendable. 

Subscription  of  Clerk  to  Writ  of  Execution  is  an  essential  part  of 
writ,  p.  530. 

Distinguished  in  Brann  v.  Blum,  138  Cal.  648,  649,  on  sale  of  realt}' 
under  justice's  court  execution -where  execution  issued  by  successor  of 
justice  who  rendered  judgment,  errors  in  stating  number  of  cents  in 
amount  and  month  of  judgment,  and  in  omitting  to  state  township  in 
describing  judgment  and  to  fill  blank  after  word  "defendant"  in  writ, 
are  amendable;  Hager  v.  Astorg,  145  Cal.  652,  553,  order  of  sale  is- 
sued under  signature  of  clerk,  without  seal,  but  which  embodies  certi- 
fied copy  of  decree  of  foreclosure  certified  under  seal  of  court,  cannot 
be  collaterally  attacked  in  ejectment. 

Miscellaneous. — Meguire  v.  O'Donnell,  139  Cal.  7,  reciting  history  of 
litigation. 

131  Cal.  530-547.     OWEN  v.  POMONA  LAND  &  W.  CO. 

Specification  in  Statement  on  Motion  for  New  Trial  that  there  is 
no  evidence  to  prove  or  justify  finding  is  sufficient,  p.  539. 

Approved  in  Bell  v.  Staacke,  141  Cal.  192,  193,  where  probative  facts 
are  found  by  court,  specifications  of  insufficiency  of  evidence  to  sustaiu 
any  of  such  findings,  or  any  particular  contained  therein,  are  sufficient; 
Swift  V.  Occidental  Min.  etc.  Co.,  141  Cal.  168,  specifications  of  insuffi- 
ciency of  evidence  to  sustain  findings  which  clearly  designate  findings 
and  parts  of  findings  which  it  is  claimed  evidence  does  not  justify  are 
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not  objectionable;  Drathman  v.  Cohen,  139  Cal.  313,  where  there  is 
reasonably  successful  eflfort  to  state  particulars  and  they  may  have  been 
sufficient  to  inform  opposing  counsel  and  court  of  grounds,  and  trial 
court  has  passed  on  motion  for  new  trial,  and  all  evidence  ia  brought 
up,  appellate  court  will  not  refuse  to  consider  case. 

On  Appeal  from  Order  Den3ang  New  Trial  the  conclusions  of  law  are 
not  reviewable,  p.  539. 

Approved  in  Kepfler  v.  Kepfler,  134  Cal.  206,  delay  of  more  than  six 
months  in  filing  findings  in  divorce  after  judgment  was  ordered  for  de- 
fendant is  not  ground  for  new  trial,  and  cannot  be  considered  on  appeal 
from  order  denying  new  trial  to  plaintiff. 

131  Cal.  547-551.     KERN  COUNTY  v.  FAY. 

Under  County  Government  Act  of  1893,  salaries  of  district  attorneys 
are  full  measure  of  their  compensation,  and  no  fees  can  be  lawfully  re- 
tained by  them,  p.  550. 

Approved  in  Humboldt  Co.  v.  Stem,  138  Cal.  66,  under  County  Govern- 
ment Act  of  1897,  county  clerk  as  ex-officio  clerk  of  supervisors  is  not 
entitled  to  an  extra  compensation  for  extra  work  done  by  him  in  prepar- 
ing data  for  claim  against  state;  Matter  of  Dodge,  135  Cal.  516,  as- 
sessor of  San  Francisco  under  charter  giving  him  salary  in  full  for  all 
services  is  not  entitled  to  receive  to  own  use  percentage  on  poll  taxes 
fixed  by  Political  Code,  section  3852;  San  Diego  County  v.  Schwan, 
145  Cal.  50,  52,  (distinguished  in  dissenting  opinion,  p.  53),  holding 
under  county  government  Acts  of  1893  and  1897,  county  treasurer  can- 
not keep  commissions  allowed  him  by  Collateral  Inheritance  Tax  Law, 
section  20;  Humiston  v.  Shaffer,  145  Cal.  98,  district  attorney  cannot 
charge  services  of  stenographer  as  claim  against  county. 

131  Cal.  552-561.    CADY  v.  PURSER.    82  Am.  St.  Rep.  391. 

Recorder  must  record  mortgages  of  land  in  separate  book,  pp.  557. 

Distinguished  in  Kent  v.  Williams,  146  Cal.  9,  contract  providing  that 
note  for  purchase  money  of  land  in  one  county  is  to  be  secured  by  deed 
of  land  in  another  county,  is  properly  recorder  in  book  of  "covenants* 
of  former  county. 

131  Cal.  572-575.    RECLAMATION  DIST.  NO.  556  ▼•  THISBY. 

On  Appeal  from  Order  Denying  New  Trial  sufficiency  of  complabit 
or  findings  to  support  judgment  cannot  be  reviewed,  p.  573. 

Approved  in  White  v.  Costigan,  138  Cal.  567,  following  rule;  Bell  v. 
Southern  Pac.  R.  R.,  147  Cal.  563,  where  appeal  from  judgment  has  been 
dismissed,  and  only  appeal  left  is  from  order  denying  new  trial,  suffi- 
ciency of  cross -complaint  to  state  cause  of  action,  sufficiency  of  ftndine* 
to  support  judgment  and  whether  certain  findings  are  outside  issuers 
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cannot  be  reviewed;  Kepfler  v.  Kepfler,  134  Cal.  206,  delay  of  more  than 
six  months  in  filing  of  findings  in  divorce  after  judgment  ordered  for 
defendant  is  not  ground  for  new  trial,  and  cannot  be  considered  on  ap- 
peal from  order  denying  new  trial  to  plaintiff. 

Notice  of  Intention  to  MoYe  for  New  Trial  given  after  verdict  on 
special  issues  and  before  conclusion  of  trial  and  termination  of  re- 
maining issues  by  court  is  premature,  p.  574. 

Approved  in  Fountain  Water  Co.  v.  Dougherty,  134  Cal.  378,  proceed- 
ings on  motion  for  new  trial  based  solely  upon  minute  entry  of  decision, 
which  did  not  purport  to  be  a  judgment  and  was  not  signed,  it  appear- 
ing that  no  findings  or  judgment  had  been  filed  or  entered,  were  prema- 
ture and  invalid. 

131  Cal.  582  590.     MERRILL  v.  PACIFIC  TRANSFER  CO. 

Limitation  in  Contract  of  Carriage  is  operative  on  person  accepting 
contract  had  actual  notice  of  circumstances  sufficient  to  put  prudent 
man  on  inquiry  as  to  existence  of  limitation,  pp.  588,  589. 

Approved  in  Gallagher  v.  Equitable  G.  L.  Co.,  141  Cal.  705,  where 
contract  for  supply  of  gas  at  specified  rate  by  defendant  would  not  be 
entered  into  by  plaintiff  unless  defendant  agreed  to  supply  gas  at  that 
rate  so  long  as  it  was  used  in  plaintiff's  hotel,  and  agent  of  defendant 
80  modified  it,  whereupon  plaintiff  signed  it,  defendant  who  received 
contract  as  modified  is  chargeable  with  knowledge  of  all  its  provisions* 

131  Cal.  605-609.    McLEOD  v.  BARNUM. 

Mortgage  of  Personalty  not  Enumerated  in  Statute  and  not  accom- 
panied by  affidavit,  acknowledgment  and  record  provideo  for  by  statute 
is  valid  between  parties,  p.  607. 

Approved  in  Perkins  v.  Maier  etc.  Brewery,  133  Cal.  498,  following 
rule. 

131  Cal.  612-614.    SAN  FRANCISCO  v.  LA  SOCIETE  ETC. 

Loans  of  Solvent  Creditors  secured  by  pledges  of  nontaxable  stocks 
and  bonds  are  taxable  property  within  meaning  of  constitution,  article 
13,  section  1,  p.  613. 

Approved  in  Security  Sav.  Bank  v.  San  Francisco,  132  Cal.  600,  Savings 
&  Loan  Society  v.  San  Francisco,  146  Cal.  676,  and  both  following  rule. 

Assessor  is  not  Bound  by  Verified  List  of  Property  furnished  to  him 
by  taxpayer,  and  it  is  his  duty  to  assess  to  owner  any  taxable  property 
that  has  escaped  taxation,  p.  614. 

Approved  in  Kern  Valley  Water  Co.  v.  Kern  Co.,  137  Cal.  513.  and 
Rosasco  V.  Tuolumne  Co.,  143  Cal.  435,  both  holding  assessor  has  power 
to  assess  property  not  listed  by  taxpayer,  which  was  properly  assessable 
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within  county,  without  serving  a  subpoena  and  without  an  order  of  the 

supervisors. 

131  Cal.  615-618.    BAKER  v.  BORRELLO. 

Bill  of  Exceptions  Prepared  and  Settled  Beforehand  as  basis  of  mo- 
tion for  new  trial,  and  upon  which  motion  was  heard  and  denied,  and 
which  constitutes  record  on  appeal,  cannot  be  corrected  bj  superior 
court  pending  appeal,  p.  617. 

Approved  in  Fountain  W.  Co.  v.  Superior  Court,  139  Cal.  661,  after 
expiration  of  six  months  from  date  of  order  settling  statment  on  motion 
for  new  trial,  court  has  no  jurisdiction  to  set  aside  and  cancel  settle- 
ment of  statment,  and  to  amend  and  resettle  sam^;  Baker  t.  B<»eUo, 
136  Cal.  166,  bill  of  exceptions  on  motion  for  new  trial  cannot  be  amended 
by  respondent  after  trial  court  has  passed  upon  and  denied  appellant's 
motion  for  new  trial,  so  as  to  insert  statement  that  instruction  upon  sub* 
Ject  of  admissions  was  requested  by  appellants. 

Where  New  Trial  has  been  Granted  by  order  improvidently  or  pre- 
maturely made  before  record  was  properly  settled  and  certified,  su- 
preme court  on  reversal  may  remand  for  further  proceedings  on  motion, 
pp.  617,  618. 

Approved  in  Estate  of  McKenna,  138  Cal.  440,  on  will  contest  where 
only  two  issues  were  submitted  to  jury  and  passed  upon,  and  no  findings 
on  remaining  issues  were  made  by  court,  there  was  no  decision  of  the 
case,  and  proceedings  for  new  trial  relating  exclusively  to  verdict  of 
jury  were  prematurely  taken. 

131  Cal.  620-624.    TOMSKY  v.  SUPERIOR  COURT. 

Court  Cannot  Punish  Attorney  for  Contempt  for  disobeying  order 
to  make  repayment  to  executrix  on  ground  that  he  failed  in  promise 
to  her  to  attend  to  settlement  of  estate,  pp.  623,  (824. 

Approved  in  Brunings  v.  Townsend,  139  Cal.  139,  summary  proceed- 
ing to  order  money  or  other  property  delivered  without  an  action  or 
regular  trial  of  issues  joined  is  not  favored  and  can  be  justified  only 
luider  peculiar  circumstances;  Younger  v.  Superior  Court,  136  Cal.  687, 
where  judge  was  made  defendant  to  complaint  in  partition,  as  alleged 
claimant  of  interest  in  land,  court  exceeded  jurisdiction  in  making  ex 
parte  order,  sua  sponte,  striking  complaint  from  files,  and  such  order 
will  be  annulled  upon  certiorari. 

131  Cal.  631-634.     ROSE  ▼.  MESMER. 

If  Execution  has  been  Stayed  Pending  Appeal,  function  of  superse- 
deas is  limited  to  direction  to  lower  court  to  prevent  attempted  en- 
lorcement  of  judgment  by  order  or  process  of  court,  p.  634. 

Approved  in  Madera  v.  Raymond  O.  Co.,  138  Cal.  248,  arguendo. 
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Supersedeas  cannot  be  Used  to  enjoin  trespass  by  parties  to  action, 
p.  634. 

Approved  in  Madera  v.  Raymond  G.  Co.,  138  Cal.  246,  after  appeal 
liaa  been  perfected  from  judgment  condemning  land  for  highway,  su- 
preme court  cannot  issue  supersedeas  directed  to  persons  who  were 
not  parties  to  proceedings  in  lower  court. 

131  Cal.  647-655.     PEOPLE  v.  TAPIA. 

Court  is  not  Justified  in  Refusing  to  Instruct  at  all  upon  paramount 
•question  in  case  involving  life  or  liberty  of  accused,  merely  because 
particular  form  of  instruction  asked  by  defendant's  counsel  might  be 
safely  refused,  p.  654. 

Approved  in  People  v.  Huntington,  138  Cr.l.  265,  error  of  court  in  not 
stating  law  on  subject  of  manslaughter,  to  which  no  reference  made  by 
counsel  on  either  side,  is  not  condoned  by  failure  of  defendant's  counsel 
to  ask  for  further  instruction  on  an  issue  which  they  did  not  consider 
to  be  in  case. 

131  Cal.  656-661.    SIMS  ▼.  PSTALUMA  GAS  LIGHT  CO. 

Contract  for  constructing  apparatus  for  corporation  executed  in  name 
-of  corporation  by  its  president  and  secretary  to  firm  of  which  president 
is  member,  is  void,  p.  659. 

Approved  in  Pacific  Vinegar  etc.  Works  v.  Smith,  145  Cal.  364,  367, 
where  president  of  corporation  puchased  its  notes  and  caused  corpora- 
tion, by  himself  as  president,  to  become  endorser  thereof  to  himself 
individually,  without  approval  or  authority  of  corporation,  he  cannot  sue 
•on  indorsement. 

131  Cal.  667-674.    ESTATE  OF  FREUD.    82  Am.  St.  Rep.  407. 

Fact  that  Redemption  had  been  Made  by  Successor  in  Interest  of  one 

•of  devisees  from  foreclosure  sale  made  by  decedent,  who  acquired  only 
equitable  lien  by  subrogation,  cannot  affect  riqfht  of  administrator  of 
estate  to  redeem  from  original  mortgage,  p.  673. 

Approved  in  Warner  Bros.  Co.  v.  Freud,  138  Cal.  655,  redemption  by 
'One  of  several  joint  owners  from  foreclosure  sale  has  effect  of  terminat- 
ing the  sale,  and  merely  gives  to  such  joint  owner  equitable  lien  on 
interests  of  other  joint  owners  for  reimbursement  of  their  proportion  of 
money  paid,  with  interest. 

131  Cal.  675-680.     HAUGHAWOUT  ▼.  HUBBARD. 

Defects  in  Specifications  of  engineer  are  not  jurisdictional,  p.  670. 

Approved  in  Chase  v.  Trout,  16  Cal.  364.  holding  under  curative 
clause  of  Street  Bond  Act  irregularities  immaterial  after  issuance  of 
bonds. 
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Contract  for  Sewer  Containing  Specification  for  decision  of  street 
superintendent  does  not  contain  improper  delegation  of  power,  pp.  679^ 
680. 

Approved  in  Beiser  v.  Allman,  134  Cal.  400,  following  rule;  Banaz  v. 
Smith,  133  Cal.  106,  where  there  was  no  delegation  of  authority  to 
streets  superintendent,  except  what  was  necessarily  involved  in  his 
power  to  determine  in  the  first  instance  whether  contract  has  been  per- 
formed, any  discretion  allowed  him  owing  to  indefiniteness  in  matters 
of  detail  in  execution  of  work  cannot  vitiate  assessment.  Distinguished 
in  Chase  v,  Scheerer,  136  Cal.  252,  city  council  has  right  to  require  su- 
perintendent of  streets  to  examine  street  improvement  to  see  if  it  com- 
plies with  contract  and  to  see  that  details  are  carried  out,  but  cannot 
delegate  authority  to  him  to  determine  amount  of  allowance  that 
should  be  made  or  to  increase  or  diminish  cost  of  work;  Grant  v.  Bar- 
ber, 135  Cal.  192,  complaint  in  action  on  street  assessment  which  sets 
forth  resolution  of  intention  to  do  work  according  to  specifications 
adopted  by  counsel,  and  which  specified  that  contractor  shall  put  such 
culverts  as  street  superintendent  shall  direct,  and  failed  to  specify  places 
and  materials  for  culverts,  shows  Improper  delegation  of  power  to  su- 
perintendent. 


VOIiUME  CXXXII. 


132  Gal.  9-13.    ROGERS  ▼.  RIVERSIDE  LAND  ETC.  CO. 

Miscellaneous.— Smith  v.  Stearns  Rancho  Co.,  132  Cal.  179,  reciting 
history  of  litigation. 

132  Cal.  21-29.    BARKER  v.  HURLEY. 

Trust  cannot  be  Evaded  by  converting  money  into  land,  and  such 
change  does  not  change  character  of  trust,  p.  28. 

Approved  in  Bell  v.  Staacke,  141  Cal.  202,  when  plaintiff  knew  that 
title  was  held  in  name  of  his  uncle's  confidential  clerk  and  that  uncle 
claimed  title  as  security,  and  upon  faith  of  such  security,  received  ad- 
vances made  by  uncle,  and  though  informed  that  uncle  was  making  ad- 
vances on  property  and  never  repudiated  uncle's  claim,  he  will  be  held 
to  agreement. 

132  Cal.  42-49.    BAUM  v.  ROPER.    S.  C.  145  Cal.  116,  117. 

132  Cal.  56-62.    WRIGHT  v.  KILLIAN. 

Matters  Considered  in  Determining  value  of  annual  work  done  on 
mining  claim  stated,  pp.  59,  60. 

Approved  in  M'CuUoch  v.  Murphy,  125  Fed.  149,  holding  required  as- 
sessment work  on  mining  claim  done  in  certain  year  by  defendant  which 
rendered  void  relocation  of  claim  by  plaintiff  in  following  year. 

132  Cal.  73.     NEWMAN  v.  OVERLAND  PAC.  RY. 

Where  Motion  for  New  Trial  was  made  on  other  grounds  as  well  as 
for  insufficiency  of  evidence,  if  order  granting  new  trial  does  not  ex- 
pressly exclude  latter  ground,  presumption  on  appeal  in  favor  of  action 
of  court  is  that  it  was  made  on  that  ground,  p.  74. 

Approved  in  Griggs  v.  McLean,  33  Wash.  246,  granting  of  new  trial 
will  not  be  reversed  if  within  sound  discretion  of  court  upon  any  of 
grounds  stated,  when  record  does  not  show  on  which  one  of  several 
grounds  it  was  based. 

6133 
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Opinion  Discussing  Grounds  for  New  Trial  does  not  affect  order,  p>. 
76. 

Approved  in  Simon  Newman  Co.  v.  Laseing,  141  Cal.  175,  and  Schniit- 
ger  V.  Rose,  139  Cal.  659,  both  following  rule. 

Order  Entered  on  Minutes  is  only  evidence  of  action  of  court  in 
gr tinting  new  trial,  and  is  not  measured  or  limited  by  opinion,  p.  75. 

Approved  in  Ben  Lomond  Wine  Co.  v.  Sladky,  141  Cal.  621,  where 
jury  found  special  verdict  that  appealing  defendant  had  assigned  his  in- 
terest in  lease  to  codefendant  prior  to  service  of  notice  to  quit,  and  that 
codefcndant  had  taken  possession  as  assignee  of  lease  prior  to  service, 
order  granting  new  trial  for  insufficiency  of  evidence  cannot  be  sustained 
where  there  are  no  specifications  thereof  in  statement. 

132  Cal.  115-125.    STANDARD  QUICKSILVER  CO.  ▼.  HABISHAW. 

Specifications  as  to  Insufficiency  of  Evidence  in  statement  on  motion: 
for  new  trial,  pointing  out  particular  findings  objected  to.  are  sufficient 
where  statement  recites  that  it  contains  all  testimony,  p.  124. 

Approved  in  Di  Nola  v.  Allison,  143  Cal.  115,  Drathman  v.  Cohen,  139- 
Cal.  313,  and  Pendola  v.  Ramm,  138  Cal.  521,  all  following  rule;  Bell  ▼. 
Btaacke,  141  Cal.  192,  193.  where  probative  facts  are  found  by  the  court, 
specifications  of  insufficiency  of  the  evidence  to  sustain  any  one  of  such 
findings  or  any  particular  contained  therein;  Swift  v.  Occidental  Min. 
etc.  Co.,  141  6al.  168,  specifications  of  insufficiency  of  evidence  to  sustain 
findings  which  clearly  designate  findings  and  parts  of  findings  which  it 
is  claimed  evidence  does  justify,  are  not  objectionable. 

132  Cal.  131-133.    CORTELYOU  ▼.  JONES. 

Assignment  of  Mortgage  and  Debt  which  it  secures  "to  be  collected 
and  proceeds  held  in  trust"  for  specified  purpose,  vests  legal  title  to 
mortgage  and  debt  in  assignee,  who  may  foreclose  in  own  name,  p.  132. 

Approved  in  Cobb  v.  Doggett,  142  Cal.  145,  where  besides  absolute 
assignment  of  judgment,  contemporaneous  agreement  was  made  be- 
tween assignor  and  assignees,  showing  assignment  was  for  collection, 
and  assignor  reserved  right  to  compromise,  two  instruments  formed  one- 
contract. 

132  Cal.  137-143.    PEOPLE  v.  WALKER. 

Order  Denying  Motion  to  Correct  Minutes  and  vacate  judgment  re- 
versed and  cause  remanded  with  directions  to  arraign  defendant,  p. 
143. 

Approved  in  People  v.  Walker,  142  Cal.  92,  94,  on  conviction  for  em- 
bezzlement, where  motion  for  new^  trial  was  made  and  denied,  and  judg- 
ment was  reserved  for  improper  arraignment  with  direction  for  proper- 
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arraignment,  court  properly  refused  to  entertain  another  motion  for 
new  trial. 

Miacellaneoua.— Ex  parte  Walker,  132  C<iL  144;  dissenting  opinion  in 
Walker  v.  Superior  Court,  139  Cal.  111. 

•    132  CaL  148-164.    THOMASON  v.  CARROLL. 

Where  Street  Improvement  is  Ordered  by  Supervisors,  if  owners  of 
majority  of  frontage  protest,  board  has  no  jurisdiction  under  original 
resolution,  p.  149. 

Approved  in  Pacific  Pav.  Co.  v.  Sullivan  EsUte  Co.,  137  Cal.  262,  263,. 
following  rule;  Pacific  Pav.  Co.  v.  Gallett,  137  Cal.  176,  protest  of  prop- 
erty owners  to  proposed  street  work  purporting  to  be  signed  by  owner 
of  majority  of  frontage  is  sufficient,  though  actually  filed  before  expira- 
tion of  terra  for  posting  and  publication  of  notice  for  street  work, 
though  not  formally  indorsed  by  clerk  if  otherwise  sufficiently  authenti- 
cated, and  deprives  board  of  jurisdiction  to  order  work  under  original 
jurisdiction. 

Clerk  of  Supervisors  Need  not  Authenticate  his  indorsement  of  pro- 
test to  street  improvement,  p.  151. 

Approved  in  City  St.  Imp.  Co.  v.  Babcock,  139  Cal.  693,  following 
rule. 

Protest  Against  Street  Improvement  filed  on  last  day  of  publication 
is  not  premature,  p.  152. 
Approved  in  Pacific  Pav.  Co.  v.  Gallett,  137  Cal.  175,  following  rule. 

132  Cal.  164-163.    McDOUGALD  v.  HULET. 

Character  and  Sufficiency  of  Pleading  is  not  determined  by  its  name, 
but  from  facts  alleged  in  it,  p.  160. 

Approved  in  Booker  v.  Aitken,  140  Cal.  472,  action  by  executor  to  en- 
force trust  in  real  property  in  which  avoidance  of  deed  from  decedent 
to  defendant  for  fraud  is  sought,  is  real  action  within  meaning  of  Code 
of  Civil  Procedure,  section  392. 

Where  No  Objection  to  Sufficiency  of  Defendant's  Pleading  was  raised 
below,  objection  to  its  sufficiency  cannot  be  first  raised  on  appeal,  p. 
160. 

Approved  in  Krasky  v.  WoUpert,  134  Cal.  343,  objection  that  com- 
plaint fails  to  state  cause  of  action,  because  note  set  forth  does  not  en- 
tertain promise  to  pay  or  name  of  payee,  cannot  be  first  raised  on  ap- 
peal, where  answer  denies  that  defendant  executed  or  delivered  to  plain- 
tiff note  set  out  in  complaint,  and  alleges  said  note  was  executed  and 
delivered  without  consideration;  dissenting  opinion  in  Buckman  v. 
Hatch,  139  Cal.  60,  majority  holding  where  complaint  in  action  to  fore- 
close street  assessment  lien  fails  to  state  :ause  of  action  for  want  of 
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■essential  facts,  objection  thereto  is  not  waived  to  demur,  nor  cured  by 
verdict,  and  may  be  urged  on  appeal. 

On  Appeal  by  Defendant  from  Judgment  without  objection  to  find- 
ings, it  is  presumed  that  evidence  to  support  findings  was  received  with- 
out objection  and  that  it  sustains  findings,  p.  163. 

Approved  in  Carroll  v.  Briggs.  138  Cal.  454,  objection  that  complaint, 
in  failing  to  allege  written  contract,  should  have  alleged  consideration, 
cannot  be  urged  by  defendant  for  first  time  on  appeal,  after  trial  on 
merits  without  objection  to  complaint,  where  answer  aided  complaint,  by 
alleging  contract  and  defendant  permitted  contract  to  be  proved  and 
finding  to  be  made  thereon  without  objection;  Beardsley  v.  Clem,  137 
Cal.  332,  in  absence  of  evidence  in  record  upon  appeal,  appellate  court 
will  preaume  there  was  sufficient  evidence  to  support  findings  as  to 
equitable  estoppel  and  that  it  went  in  without  objection  and  was  admis- 
sible under  pleadings. 

132  Cal.  173-177.    ESTATE  OF  TOMPKINS. 

In  construing  will  circumstances  under  which  made  are  to  be  con- 
sidered only  when  there  is  uncertainty  in  language  used,  p.  176. 

Cited  in  Estate  of  Smith,  145  Cal.  123,  fact  that  testatrix  was  soon 
to  have  child  when  will  made  is  not  proof  that  legacy  of  annuity  given 
to  her  mother  should  not  contribute  to  legal  inheritance  of  post  testa- 
mentary child. 

132  Cal.  182-194.    ESTATE  OF  NELSON. 

Instruction  on  Undue  Influence  properly  refused  where  there  is  not 
sufficient  evidence  before  jury  tending  to  prove  undue  influence,  p. 
193. 

Approved  in  Estate  of  McKenna,  143  Cal.  692,  on  contest  of  will  after 
probate,  where  nonexecution  of  will  was  made  an  issue,  burden  is  on 
contestant  to  prove  its  nonexecution;  and  where  he  offers  no  evidence 
upon  that  subject,  court  need  not  take  additional  evidence  on  that 
subject,  and  where  verdict  supported  verdict,  court  could  find  that  will 
was  duly  executed. 

In  Order  to  Establish  Undue  Influence  in  execution  of  will,  there  must 
be  more  than  mere  proof  of  interest  and  opportunity,  and  of  testator's 
mental  weakness,  and  substantial  proof  is  required  of  pressure  which 
overpowered  volition  of  testator  when  will  was  executed,  p.  194. 

Approved  in  Estate  of  Caleb,  139  Cal.  678,  following  rule. 

132  Cal.  199-204.    PEOPLE  ▼.  LEM  DEO. 

An  Interpreter  is  a  ''Witness"  within  meaning  of  Penal  Code,  sectfon 
925,  p.  201. 
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Approved  in  People  y.  John,  137  Cal.  222,  stenographer's  notes  of  tes- 
timony of  interpreter,  who  interpreted  testimony  of  defendant  who  tes- 
tified in  Chinese  at  preliminary  examination,  are  inadmissible  against 
defendant. 

132  Cal.  204.    YARWOOD  ▼.  WEST  LOS  ANGELES  W.  CO. 

In  Action  by  Riparian  Owner  to  restrain  diversion  of  stream  sub- 
terranean to  his  land  by  water  company  which  has  diverted  stream  by 
means  of  excavation  in  bed  of  stream  on  lands  below  plaintiff's,  bur- 
den is  on  plaintiff  to  show  injury,  pp.  208,  209. 

Approved  in  Roberts  v.  Krafts,  141  Cal.  27,  under  grant  to  plaintiff 
of  right  to  enter  on  defendant's  land  and  develop  water  by  means  of 
cuts  or  otherwise,  and  convey  them  to  plaintiff's  land,  where  plaintiff 
did,  by  means  of  tunnels  and  cuts,  accumulate  waters  diffused  through 
sand  and  gravel  constituting  subsurface  flow  of  creek,  such  acts  consti- 
tuted development  under  contract;  McClintock  v.  Hudson,  141  Cal.  280, 
arguendo. 

132  Cal.  217  223.    PEOPLE  v.  MULLENDER. 

Constitutional  Provision  that  Every  Act  shall  embrace  but  one  sub- 
ject which  shall  be  expressed  in  its  title  is  liberally  construed,  p.  220. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  388,  under  San  Francisco 
•charter  ordinance  providing  for  issuance,  sale  and  redemption  of  bonds 
in  an  aggregate  sum  distributed  specifically  in  title,  in  aid  of  ten  speci- 
fied municipal  improvements,  embraces  but  one  subject;  Beach  v.  Von 
Detten,  139  Cal.  466,  upholding  act  of  March  23,  1001,  entitled  "An  act  to 
amend  an  act  entitled  'An  act  to  establish  a  uniform  system  of  county 
and  township  governments,  approved  April  1,  1897,'  by  amending  cer- 
tain sections  thereof,  repealing  other  sections,  and  adding  certain  sec- 
tions thereto";  Lewis  v.  Dunne,  134  Cal.  299,  86  Am.  St.  Rep.  265,  hold- 
ing void  statutes  of  1901,  page  117,  entitled  "An  act  to  revise  the  Code 
of  Civil  Procedure  of  the  State  of  California,  by  amending  certain,  re- 
pealing others  and  adding  certain  new  sections." 

132  Cal.  240-246.    SOUTHERN  PAC.  CO.  v.  HYATT. 

Railroad  may  Maintain  Ejectment  against  persons  in  wrongful  pos- 
session of  its  right  of  way,  and  fact  that  it  may  maintain  such  action 
-does  not  make  good  a  plea  of  limitations  in  their  favor,  pp.  245,  246. 

Approved  in  Fresno  St.  R.  Co.  v.  Southern  Pac.  R.  Co.,  135  Cal.  203, 
railroad  which  has,  by  its  consent  or  acquiescence,  permitted  another 
company  to  use  part  of  its  right  of  way  for  railroad,  cannot,  after  other 
railroad  has  been  constructed  and  operated  for  considerable  period, 
maintain  ejectment  against  such  other  railroad  or  its  successor  in  inter- 
est. Distinguished  in  Northern  Pac.  Ry.  v.  Basse,  28  Wash.  356,  under 
Notes  Cal.  Rep. — 322 
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Ballinger*8  Code,  section  4807,  title  by  adverse  possession  may  be  ac- 
quired under  statute  of  limitations  as  against  railroad  right  of  way,  al- 
though granted  by  act  of  Congress. 

132  Cal.  247-250.    McNAMARA  v.  OAKLAND  BLD6.  ETC.  ASSN. 

Miscellaneous.— Homeseekers'  Loan  Assn.  v.  Gleeson,  133  Cal.  313,  in 
action  by  building  and  loan  society  to  foreclose  mortgage  made  to  it  by 
one  of  its  stockholders,  which  secured  note  and  installments  to  become 
due  on  mortgagor's  stock  in  society,  which  stock  was  also  pledged  to 
society,  judgment  may  be  rendered  for  principal  of  note  and  unpaid  in- 
terest, and  for  unpaid  installments  on  stock,  without  deduction  of 
amount  paid  by  mortgagor  as  installments  on  stock. 

132  Cal.  250-252.    MOHH  v.  BYRNE. 

By  Complaint  in  Intervention  Herein  intervener  seeks  to  have  it  de- 
termined that  as  against  plaintiff  he  is  entitled  to  certain  interest  in  one 
of  notes  set  forth  in  complaint,  and  he  asks  no  relief  against  any  other 
party  to  action,  p.  252. 

Approved  in  Mohr  v.  Byrne,  135  Cal.  91,  where  intervener  sought  only 
to  enforce  his  claim  against  plaintiff,  as  an  assignee  of  note  in  suit, 
alleged  to  be  subject  to  equitable  interest  in  his  favor  against  assignor 
of  note,  and  ar^ked  no  relief  against  maker,  he  has  no  ground  for  ap> 
peal  as  against  maker. 

132  Cal.  264  269.    GREEN  v.  SOUTHERN  PACIFIC  CO. 

One  approaching  railroad  crossing  and  not  availing  himself  of  every 
opportunity  to  look  and  listen  is  guilty  of  negligence,  p.  259. 

Approved  in  Lambert  v.  Southern  Pac.  R.  R.  Co.,  146  Cal.  236,  deaf 
person  driving  on  track  without  looKmg  for  trains  when  track  visible 
for  long  way  cannot  recover  for  collision. 

132  Cal.  261-264.    PEOPLE  v.  BIRD. 

Defendant  may  Waive  Right  to  be  Confronted  with  witnesses,  and 
may  introduce  testimony  of  deceased  or  absent  witness,  given  at  former 
trial,  or  on  preliminary  examination,  p.  264. 

Approved  in  People  v.  Mathews,  139  Cal.  630,  where  view  of  premises 
where  alleged  rape  was  committed  was  ordered  on  motion  of  defend- 
ant, and  defendant  having  been  ordered  to  go  voluntarily  remained  ab- 
sent, fact  of  absence  cannot  be  raised  for  first  time  after  verdict  as 
ground  for  new  trial;  People  v.  Fitzgerald.  137  Cal.  551,  on  trial  for 
arson,  where  court  ordered  inspection  of  premises  without  objection  by 
defendant,  and  each  party  pointed  out  all  scenes  and  objects  desired, 
and  it  was  agreed,  after  return  of  jury,  that  purposes  of  motion  had 
been  accomplished  to  satisfaction  of  both  parties,  objections  to  irregu- 
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larities  in  proceedings  are  waived;  Meyer  v.  Foster,  147  Cal.  169,  argu- 
endo. 

132  Cal.  266-277.     YOLO  COUNTY  v.  C0L6AN. 

Authentication  of  Statute  duly  certified,  approved,  enrolled  and  de- 
posited in  office  of  Secretary  of  State  is  conclusive  evidence  that  it  was 
properly  pa-ssed,  p.  272. 

Approved  in  People  v.  Harlan,  133  Cal.  24,  applying  rule  to  act  of  1897, 
amending  Penal  Code,  section  261.  changing  age  of  consent. 

132  CaL  289-294.    PEOPLE  v.  PERRIS  IRRIGATION  DISTRICT. 

Where  Pleadings  in  Intervention,  though  termed  complaints,  were  in 
fact  answers  to  plaintiff's  complaint,  and  in  addition  to  denials  con- 
tained only  new  matter  in  defense  of  rights  of  defendant,  averments 
are  not  deemed  admitted,  p.  291. 

Approved  in  Boskowitz  v.  Thompson,  144  Cal.  729,  in  suit  by  land 
owners  in  irrigation  district  to  enjoin  collector  thereof  from  selling  land 
for  assessment  for  interest  on  bonds,  bondholders  merely  permitted  to 
intervene  by  reason  of  interest  in  success  of  defendant  cannot  cross- 
complain  to  enforce  lien  on  land  in  their  favor  as  bona  fide  purchasers 
for  value  of  bonds  held  by  them;  Henry  v.  Vineland  Irr.  Dist.,  140  Cal. 
378,  where  answer  is  mere  denial  and  defendant  seeks  no  affirmative 
relief  by  way  of  answer  or  cross-complaint,  and  petition  in  intervention 
is  merely  for  purpose  of  resisting  plaintiff's  claim,  plaintiff  may  dismiss 
action  both  as  against  defendant  and  intervener. 

Proceeding  for  Confirmation  of  Organization  of  Irrigation  District  un- 
der act  of  1 880  is  in  rem,  and  decree  is  conclusive  that  all  steps  neces- 
sary for  organization  have  been  taken,  p.  292. 

Approved  in  People  v.  Perris  Irr.  Co.,  142  Cal.  606,  irrigation  district, 
act  of  1887,  section  3,  applies  only  to  direct  attack  on  proceedings  for 
organization  of  district  and  not  to  confirmation  proceedings  under  act 
of  1889.  nor  to  action  to  set  aside  judgment  of  confirmation  for  fraud. 

132  Cal.  294-297.     BERLIN  v.  EUREKA  LODGE  K.  P. 

Where  pending  appeal  pursuant  to  by-laws,  to  highest  tribunal  of 
lodge,  member  died,  appeal  was  wrongfully  dismissed  without  decision 
on  merits,  his  administrator  may  apply  to  court  for  enforcement  of  ac- 
crued benefits,  pp.  296-296. 

Distinguished  in  Butler  v.  Grand  Lodge  A.  O.  U.  W.,  146  Cal.  178, 
no  action  can  be  maintained  uy  beneficiary  suspended  for  non-payment 
of  assessment  though  all  asssessments  paid  where  certificate  not  re- 
newed as  provided  by  by-laws  and  member  died  before  renewal  could 
be  completed. 
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132  Cal.  301-308.    PEOPLE  ▼.  FIWDLEY. 

Court  Need  not  Instruct  that  in  Weighing  Evidence  to  determine 
whether  there  is  reasonable  doubt  of  defendant's  guilt  they  may  con- 
sider that  innocent  men  have  been  convicted,  and  the  danger  of  con- 
victing innocent  men,  p.  308. 

Approved  in  People  v.  Lonner,  139  Cal.  637,  following  rule. 

Affidavit  of  misconduct  of  jury  based  on  information  and  belief  ia  en- 
titled to  no  weight,  p.  308. 

Approved  in  Gray  v.  Torrance,  145  Cal.  152,  affidavit  filed  by  attor- 
Tioy  for  moving  party  assailing  judge  for  misconduct  solely  on  informa- 
tion and  belief  is  properly  stricken  from  bill  of  exceptions. 

132  Cal.  312-316.    BLEDSOE  v.  DECROW. 

Specifications  of  Insufficiency  of  Evidence  in  statement  on  motion  for 
new  trial  are  sufficient  where  they  inform  opposite  attorneys  as  to  re- 
spect wherein  evidence  is  insufficient,  and  result  in  getting  all  evidence 
into  statement,  p.  316. 

Approved  in  Craig  v.  Crafton  Water  Co.,  141  Cal.  182,  fact  that  find- 
ing assailed  contained  several  propositions,  but  the  only  disputed  mat- 
ter related  to  single  proposition,  will  not  vitiate  specification  where  re- 
spondent was  not  misled  in  preparation  of  statement  which  contains  all 
evidence;  Pendola  v.  Ramm.  138  Cal.  521,  specifications  of  insufficiency 
of  evidence  to  justify  finding  that  plaintiff  owned  entire  canal  and  wa- 
ter right  as  an  appurtenance  to  plaintiff's  land,  are  sufficient  where 
they  directed  plaintiffs  attention  to  single  issue  of  fact  as  to  habitual 
use  of  water  in  part  on  plaintiff's  land  and  in  part  on  other  lands  of 
mortgagor,  and  when  on  evidence  on  that  question  was  omitted. 

132  Cal.  316-319.    HARRIS  v.  SMITH. 

Complaint  in  Claim  and  Delivery  alleging  that  on  a  certain  day 
prior  to  filing  of  complaint  plaintiff  was  owner  and  entitled  to  posses- 
sion of  property,  and  that  defendant  unlawfully  and  against  his  will 
came  into  possession  thereof,  is  sufficient,  pp.  317,  318. 

Approved  in  Hunt  v.  Hammel,  142  Cal.  468,  in  action  for  conversion 
of  personalty,  averment  that  plaintiff  was  owner  and  in  possession  of 
property  on  day  of  wrongful  taking  and  conversion,  sufficiently  alleges 
ownership  and  right  to  possession  at  commencement  of  action. 

132  Cal.  326-333.    PEOPLE  v.  METHEVER. 

Argumentative  Instruction  Based  on  Historical  Facts  as  to  defense 
of  insanity  in  which  there  is  little  law  involved  though  made  entirely 
in  abstract,  is  not  prejudicially  erroneous,  p.  330. 

Approved  in  People  v.  Manoogian,  141  Cal.  598,  and  People  v.  Ford, 
138  Cal.  142,  both  following  rule;  People  v.  Nichell,  144  Cal.  202,  can- 
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tionary  instruction  concerning  defense  of  insanity  applies  with  equal" 
force  to  any  aberration  of  mind  that  might  be  claimed  as  defense,  and 
such  instruction,  though  disapproved,  is  not  ground  for  reversal. 

When  there  is  no  Evidence  of  Intoxication  of  Defendant  at  time  of 
commission  of  offense  and  defendant's  theory  was  that  he  had  "snakes'^ 
at  time  of  killing  as  result  of  abstinence  for  several  days  prior  there- 
to, instructions  as  to  effects  of  drunkenness  on  crime,  where  abstractly 
correct,  are  not  ground  for  reversal,  p.  331. 

Approved  in  People  v.  Nichell,  144  Cal.  203,  instructions  that  defense 
of  drunkenness  can  only  be  considered  by  jury  for  purpose  of  deter- 
mining degree  of  crime  and  that  it  must  be  received  with  great  caution, 
are  not  ground  for  reversal. 

132  Cal.  334-339.    PEOPLE  v.  COL. 

Under  Connty  Government  Act,  section  25,  subdivision  19,  auditor  ap- 
pointed  by  supervisors  to  fill  vacancy  holds  till  next  general  election 
provided  for  election  of  county  officers  generally  by  section  58  of  that 
act,  and  election  for  auditor  at  next  ensuing  election  at  which  county 
officers  were  not  elected  is  void,  pp.  335-337. 

Approved  in  People  v.  Cobb,  133  Cal.  76,  city  justice  of  the  peace  ap- 
pointed to  fill  vacancy  in  that  office  holds  for  unexpired  term  of  original 
incumbent  elected  thereto,  and  an  election  by  the  people  to  fill  suck 
vacancy  is  invalid. 

132  Cal.  340-341.    LOS  ANGELES  v.  POMEROT. 

Order  that  Final  Order  of  Condemnation  be  entered  is  special  order 
made  after  final  judgment  and  is  appealable,  p.  341. 

Approved  in  Alameda  v.  Cohen,  133  Cal.  7,  judgment  of  condemna- 
tion for  street  purposes  is  not  void  because  record  shows  that  amount 
of  money  deposited  in  court  does  not  include  costs  of  defendant.  Dis- 
tinguished in  Madera  v.  Raymond  G.  Co.,  138  Cal.  246.  after  appeal  has^ 
been  perfected  from  judgment  condemning  land  for  highway,  supreme 
court  cannot  issue  supersedeas  directed  to  persons  who  were  not  parties 
in  lower  court,  and  whose  acts  are  independent  of  judgment  of  con- 
demnation and  disconnected  with  such  proceedings. 

132  Cal.  346-348.    EX  PARTE  MORTON. 

Penal  Code,  Section  669,  allows  cumulative  terms  of  imprisonment 
only  where  person  has  been  convicted  of  two  or  more  crimes,  before  sen- 
tence has  been  pronounced  upon  him  for  either,  p.  348. 

Approved  in  Ex  parte  McGuire,  135  Cal.  343,  where  defendant  con- 
victed of  misdemeanor  in  police  court  and  sentenced  to  six  months  ioe 
county  jail  was  pending  imprisonment  sentenced  to  state  prison  for 
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felony,  his  imprisonment  in  county  jail  more  than  forty  days  after  lat- 
ter sentence  is  unlawful. 

132  Cal.  349-354.    STORKE  ▼.  STORKE. 

One  Who  Receives  Benefit  of  Decree  must  bear  burden  thereof  and 
thereby  waives  all  right  of  appeal  therefrom,  p.  353. 

Approved  in  San  Bernardino  v.  Riverside,  135  Cal.  620,  plaintiff  who 
has  accepted  money  ordered  pfiid  by  defendant,  as  for  costs  and  ex- 
penses, as  condition  of  order  setting  aside  judgment  by  default,  is 
deemed  to  have  consented  to  order  and  to  have  waived  right  of  appeal. 
Distinguished  in  Morse  v.  Wilson,  138  Cal.  562,  enforcement  by  sale  of 
decree  of  foreclosure  of  mortgage  by  bank  against  adminisstrator  and 
heirs  of  deceased  mortgagor,  waiving  all  claim  against  estate,  cannot 
preclude  appeal  by  bank  from  judgment  in  favor  of  administrator  on 
counterclaim  for  recovery  of  deposit  left  by  decedent  in  bank  and  wrong- 
fully applied  by  bank  as  credit  on  secured  note. 

132  Cal.  367-362.     HEARNE  v.  DE  YOUNG. 

General  damages  for  outrage  to  feelings  and  loss  of  reputation,  in 
libel,  need  not  be  alleged  in  detail,  p.  360. 

Approved  in  Pennington  v.  Caugey,  145  Cal.  11,  complaint  for  assault 
and  battery  alleging  that  defendant  assaulted  plaintiff  and  kicked  him, 
and  that  he  ''thereby  seriously  wounded  and  bruised  plaintiff  to  his  dam- 
age" in  specified  sum. 

132  Cal.  363-367.    PUCKHABER  v.  SOUTHERN  PACIFIC  CO. 

Presumption  as  to  Proximate  Cause  of  Death  where  death  was  caused 
by  backing  of  engine  on  dark  night  without  light  in  rear,  stated,  pp.  364, 
365. 

Distinguished  in  People  v.  McKay,  136  CaL  76,  upon  facts. 

132  Cal.  368-372.    PEOPLE  v.  GOODWIN. 

In  Proaecntion  for  Seduction  it  is  not  prejudicial  error  to  permit 
prosecutrix  to  testify  that  she  got  in  "family  way"  by  defeudant  at 
^ate  almost  two  months  after  alleged  seduction,  pp.  370,  371. 

Approved  in  People  v.  Tibbs,  143  Cal.  102,  it  cannot  be  objected  to  for 
first  time  on  appeal  that  child  of  prosecutrix  was  brought  before  jury 
and  was  referred  to  by  district  attorney  as  *'thi3  child." 

132  Cal.  373-381.    FRITZ  v.  SAN  FRANCISCO. 

Since  Park  and  Boulevard  Act  conflicts  with  charter  of  San  Fran- 
cisco and  was  superseded  thereby,  bonds  voted  thereunder  at  previous 
election  cannot  be  issued  after  charter  took  effect,  p.  379. 
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Approved  in  McHugh  v.  San  Francisco,  132  Cal.  381,  382,  following 
rule;  Wichmann  v.  Placerville,  147  Cal.  165,  where  city  authorized  by 
statuie  to  issue  bonds  for  relief  of  fire  department,  and  subsequently 
new  cnarter  which  was  silent  as  to  bonds,  repealed  former  charter  and 
all  acts  amendatory  thereof,  subsequent  issue  of  bonds  under  old  act  is 
Toid. 

132  Cal.  381  382.    McHUGH  ▼.  SAN  FRANCISCO. 

Schoolhouses  and  Sewers  come  within  provisions  of  San  Francisco 
charter  authorizing  bonds  for  permanent  municipal  buildings  and  im- 
provements, pp.  381,  382. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  389,  provision  in  San 
Francisco  charter  for  submitting  to  voters  question  of  bonded  debt  for 
"improvement  or  improvements"  in  emergency  specified,  authorizes  sub- 
mission of  question  of  "bonds  for  construction  of  sewer  system." 

132  Cal.  389-392.    WHELAN  v.  SWAIN. 

New  Note  Payable  On  Day  After  Date,  given  in  consideration  of  sur- 
render of  former  note  past  due,  is  upon  sufficient  consideration,  p.  391. 

Approved  in  Humboldt  Sav.  etc.  Soc.  v.  Dowd,  137  Cal.  412,  where  hus- 
band and  wife  executed  note  and  mortgage  which  were  proved  as  claim 
against  husband's  estate,  and  while  principal  remained  unpaid,  heirs  to 
obtain  extension  applied  for  renewal  of  note  and  mortgage  and  appli- 
cation was  granted  and  new  note  and  mortgage  executed,  latter  was 
uiK>n  sufficient  consideration ;  Rohrbacher  v.  Aitken,  145  Cal.  489,  where 
note  of  plaintiff  was  executed  to  defendant  as  assignee  of  interest  in 
an  estate  of  which  plaintifTs  deceased  husband  was  executor,  in  settle- 
ment of  shortage  on  part  of  executor,  was  on  good  consideration.  Dis- 
tinguished in  Logomarsino  v.  Giannini,  146  Cal.  547,  548,  indorsement  of 
demand  note  by  third  party,  long  subsequent  to  its  execution,  and  after 
death  of  maker  without  any  new  consideration,  imposes  no  obligation 
on  endorser. 

132  Cal.  392-397.    ESTATE  OF  BLACK. 

Burden  of  Proving  Decedent  was  of  Unsound  Mind  and  that  will  was 
executed  by  reason  of  undue  influence  rests  on  contestants,  p.  394. 

Approved  in  Estate  of  Latour,  140  Cal.  419,  burden  of  proof  is  on  con- 
testant to  will  to  prove  noneXeeution  of  will  whan  he  alleges  it  as 
ground  of  contest. 

132  Cal.  397  399.    WOLFSKILL  ▼.  DOUGLAS. 
Miscellaneous. — Moore  v.  Douglas,  132  Cal.  400. 

132  Cal.  399-401.    MOORE  v.  DOUGLAS. 

On  Appeal  from  Order  Denying  New  Trial,  question  whether  com* 
plaint  or  findings  support  judgment  cannot  be  considered,  p.  400. 
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Approved  in  Simon  Newman  Co.  v.  Tossing,  141  Cal.  175,  and  White  ▼. 
Costigan,  138  Cal.  567,  both  following  rule;  Bell  v.  Southern  Pac.  R.  R., 
144  Cal.  563,  where  appeal  from  judgment  has  been  dismissed  and  only 
appeal  left  is  from  order  denying  new  trial,  alleged  error  in  permitting 
cross-complaint  to  be  filed  cannot  be  reviewed  on  such  appeal,  in  absence 
of  bill  of  exceptions  reserving  such  point. 

Findings  will  not  be  disturbed  for  insufficiency  of  evidence  where 
there  is  a  conflict  in  evidence,  p.  401. 

Approved  in  Estate  of  Gionelli,  146  Cal.  142,  applying  rule  to  order 
settling  executor's  final  account. 

132  Cal.  401-404.    ESTATE  OF  COAN. 

Son  is  Entitled  to  Letters  of  Administration  to  exclusion  of  daughter, 
p.  403. 

Approved  in  Estate  of  Brundage,  141  Cal.  542,  assignee  of  daughter  of 
decedent  is  not  entitled  to  letters  of  administration  as  against  a  son. 

Provisions  of  Code  of  Civil  Procedure,  Section  1350,  relating  to  letter* 
of  administration  with  will  annexed,  where  executor  is  incompetent  or 
fails  to  apply,  includes  administration  under  foreign  wills,  p.  403. 

Approved  in  Estate  of  Brundage,  141  Cal.  541,  where  foreign  will 
was  probated  in  another  state  and  an  authenticated  copy  thereof  wa» 
admitted  to  probate  in  this  state,  foreign  executor  who  makes  no  ap- 
plication for  letters  in  this  state  cannot  nominate  an  administrator 
with  will  annexed  and  resident  son  has  better  right  to  letters.  Dis- 
tinguished in  Estate  of  Wakefield,  136  Cal.  113,  Code  of  Civil  Procedure, 
section  1365,  only  entitles  brothers  of  decedent  to  administration  where 
they  are  entitled  to  succeed  to  estate  in  sense  of  Civil  Code,  sections 
1383,  1386. 

132  Cal.  421-429.    FROST  v.  WITTER. 

An  ''Action,"  as  Distinguished  from  Suit  in  which  it  is  enforced,  is 
simply  power  or  right  to  enforce  an  obligation,  p.  426. 
Approved  in  Hansen  v.  Wagner,  133  Cal.  71,  following  rule. 

132  Cal.  432-439.     ISLAIS  ETC.  WATER  CO.  ▼.  ALLEN. 

In  Action  to  Quiet  Title  where  defendant's  answer  sets  up  title  and 
prays  for  affirmative  relief  to  quiet  same  as  against  plaintiff,  latter  is  not 
entitled  to  have  affirmative  matter  stricken  from  answer,  for  purpose 
of  having  action  dismissed,  p.  436. 

Approved  in  Rodgers  v.  Parker,  136  Cal.  316.  cross-complaint  cannot 
dismiss  his  cross-complaint  after  filing  of  answer  of  plaintiff  theret<> 
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seeking  affirmative  relief  of  decree  that  mortgage  therein  set  forth  be- 
adjudged  paid  and  satisfied. 

132  Cal.  440-447.    CROWLEY  v.  FREUD. 

Civil  Service  Commission  appointed  under  San  Francisco  charter  can- 
not prescribe  qualifications  of  deputies  of  county  officers,  pp.  441-444. 

Approved  in  Gamett  v.  Brooks,  136  Cal.  586,  687,  recorder  may  appoint 
copyists  without  reference  to  civil  service  examination  given  under  au- 
thority of  San  Francisco  charter.  Distinguished  in  Cahen  v.  Wells,  132^ 
Cal.  448,  provisions  of  article  13  of  San  Francisco  charter  under  caption 
of  "civil  service"  other  than  section  12  of  that  article  are  valid. 

132  Cal.  456-458.    MORSE  v.  STEELE. 

Contingent  Claims  Against  Estate  of  Deceased  Person  are  claims  not 
due  within  meaning  of  Code  of  Civil  Procedure,  section  1498,  p.  457. 

Approved  in  Brooks  v.  lawson,  136  Cal.  13,  an  action  upon  a  rejected 
elaim  against  the  estate  of  a  deceased  person  based  upon  a  promise  to 
pay  money  when  certain  land  was  sold,  is  upon  a  contingent  claim,  and 
cannot  be  maintained  prior  to  sale  of  such  land,  and  must  be  brought,, 
if  at  all,  within  two  months  thereafter. 

132  Cal.  459-467.    CHALMERS  v.  SHEEHY, 

Newly  Discovered  Evidence  which  is  merely  cumulative  or  designed  to 
impeach  witness,  is  not  ground  for  new  trial,  p.  462. 

Approved  in  Wood  v.  Moulton,  146  Cal.  322,  applying  rule  in  suit 
to  abate  embankment  in  channel  of  stream  and  for  damages. 

132  Cal.  484-486.    PEOPLE  v.  COMPTON. 

During  Impanelment  of  Jury  in  Criminal  Case  court  cannot  order 
other  jurors  attending  other  departments  to  appear  and  that  their 
names  be  placed  in  box,  p.  485. 

Approved  in  People  v.  Wong  Bin,  139  Cal.  62,  it  is  prejudicial  error 
for  judge  of  one  department  engaged  in  trial  of  criminal  case,  having 
its  own  regular  panel  of  jurors  present  before  it,  to  place  in  jury-box 
names  of  jurors  regularly  drawn  for  another  department  and  to  im- 
panel jury  therefrom. 

Witness  Absent  from  State,  whose  testimony  given  at  preliminary 
examination  was  read  to  jury,  cannot  be  impeached  by  proof  that  since 
preliminary  examination  witness  has  made  statements  in  contradic- 
tion of  testimony,  p.  486. 

Approved  in  People  v.  Witty,  138  Cal.  579,  witness  whose  deposition 
was  read  cannot  be  impeached  by  subsequent  affidavit  taken  by  him 
after  taking  of  deposition,  in  which  he  acknowledged  that  his  testimony 
was  not  true  in  several  material  parts. 
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132  Cal.  497-501.    PEOPLE  v.  TERRILL. 

Indictment  for  Forgery  of  Note  need  not  set  forth  copy  thereof,  p. 
499. 

Approved  in  People  v.  Chretien,  137  Cal.  454,  where  information  un- 
necessarily set  out  deed  in  extenso,  and  charged  forgery  of  deed  bj'  de- 
fendant proof  of  signature  of  fictitious  maker,  without  proof  of  forgery 
of  attestation  does  not  show  material  variance. 

Where  Indictment  for  Forgery  of  Note  correctly  described  note,  fact 
that  it  did  not  state  agreed  interest,  nor  provision  therein  for  attor- 
ney's fees,  does  not  show  material  variance  between  note  and  descrip- 
tion thereof  in  indictment,  p.  499. 

Approved  in  People  v.  Terrill,  133  Cal.  128,  following  rule. 

Court  cannot  Command  Jury  to  bring  in  a  verdict,  p.  501. 

Approved  in  People  v.  Stoll,  143  Cal.  691,  697,  698,  on  prosecution  for 
murder  instruction  to  jury  to  find  verdict  for  defendant  after  opening 
statement  by  district  attorney,  and  the  admission  of  it  by  defendant's 
•counsel,  before  any  evidence  is  adduced,  is  void  for  want  of  jurisdiction; 
People  V.  Hill,  146  Cal.  146,  where  after  trial  court  advised  and  di- 
rected jury  to  acquit  for  want  of  evidence,  whereupon  jury  brought  in 
verdict  of  acquittal,  on  appeal  by  people  from  order  advising  and  direct- 
ing jury  to  acquit,  order  will.be  affirmed  without  reference  to  merita. 

132  Cal.  523580.    ESTATE  OF  FAIR.     84  Am.  St.  Rep.  70. 

An  Express  Trust  to  Convey  Realty  to  beneficiaries  named  in  in- 
•strument  creating  tnist  is  void,  p.  527. 

Approved  in  Estate  of  Sanford,  136  Cal.  98,  and  Sacramento  Bank  v. 
Montgomery,  146  Cal.  747,  both  following  rule;  Estate  of  Dixon,  143 
Cal.  513,  devise  to  trustees  in  trust  to  receive  income  of  real  and  per- 
sonal property  and  to  dispose  of  same  for  support  of  grandson  until 
he  shall  reach  age  of  thirty  years,  and  then  to  transfer  the  property 
to  him,  is  void  as  to  realty;  Hofsas  v.  Cummings,  141  CaL  527,  deed 
j)f  trust  to  son  of  trustor,  providing  for  deed  by  him  to  another  son 
of  all  residue  of  realty  remaining  five  years  after  death  of  trustor, 
and  providing  that  no  property  or  proceeds  thereof  shall  vest  in  such 
other  son  until  expiration  of  such  period,  and  until  transfer  and  de 
livery  thereof  to  him  at  expiration  thereof,  is  void;  McCurdy  v.  Otto. 
140  Cal.  61,  an  express  trust  to  convey  realty  after  death  of  trustor 
to  certain  beneficicaries  named  in  deed  of  trust,  is  void,  and  conveyance 
made  thereunder  passes  no  title  as  against  devise  of  property  under  will 
of  trustor,  Gardner  v.  Cord,  145  Cal.  103,  arguendo.  Distinguished  in 
Estate  of  Merchant,  143  Cal.  640,  doctrine  of  perpetuities  does  not 
apply  in  case  of  charitable  bequest:  Estate  of  Dunphy,  147  Cal.  99,  will 
providing  for  investment  in  hind  and  distribution  of  income  by  trustees, 
"which  contains  no  express   direction  to  them  to  transfer  and  convey 
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estate  but  uses  words  "shall  go  to  certain  beneficiaries,"  is  valid, 
though  it  conditibns  such  words  of  devise  on  part  thereof,  in  cas.' 
corresponding  to  income  paid  respectively  to  wife,  son  and  daughter 
shall  not  be  distributed  and  transferred  as  wife  and  daughter  may  by 
will  direct,  or  "paid"  as  son  may  by  will  direct. 

An  Invalid  Trust  to  Convey  cannot  be  deemed  executed,  p.  537. 

Approved  in  McCurdy  v.  Otto,  140  Cal.  53,  an  express  trust  to  con- 
vey realty  after  death  of  trustor  to  certain  beneficiaries  named  in 
deed  of  trust  is  void,  and  conveyance  made  thereunder  passes  no  title 
as  against  devises  of  property  under  will  of  trustor. 

An  Invalid  Trust  to  Convey  to  certain  other  beneficiaries  who  should 
be  living  at  time  of  conveyance  after  expiration  of  trust  for  lives  of 
his  children  for  their  benefit  vitiates  testator's  scheme  for  disposition 
of  property  and  carries  with  it  an  otherwise  valid  trust  for  lives  of 
his  children,  pp.  540,  541. 

Approved  in  McCurdy  v.  Otto,  140  Cal.  52,  54,  an  express  trust  to 
convey  realty  after  death  of  trustor  lo  certain  beneficiaries  named  in 
deed  of  trust  is  void,  and  conveyance  made  thereunder  passes  no  title 
as  against  devises  of  property  under  will  of  trustor;  Estate  of  Pichoir, 
139  Cal.  685,  687,  690,  will  devising  real  property  to  trustees  which  con- 
tains trust  to  convey  same  to  certain  parties  named,  to  whom  will 
contains  no  words  of  devise,  is  invalid,  and  such  real  property  devolves 
nn  heirs;  Fair  v.  Anjjiis,  132  Cal.  581,  582,  applying  principle  to  actitni 
by  heir  of  deceased  to  determine  an  adverse  claim  of  trustees  and  bene- 
jiciaries  under  will  construed  in  principal  case,  to  certain  real  estate. 
Distinguished  in  Sacramento  Bank  v.  Montgomery.  14G  Ciil.  7  iH,  in- 
validity of  trust  to  convey  to  certain  beneficiaries  does  not  affect 
valid  severable  trust  to  lease  the  real  property  and  to  pay  the  net  rentals 
to  named  son  of  grantor,  so  long  as  he  shall  live. 

Miscellaneous. — Kstate  of  Fair,  136  Cal.  80,  reciting  history  of  liti- 
gation. 

132  Cal.  589  599.    SONOMA  CO.  v.  HALL. 

An  Action  on  an  Official  Bond  is  not  upon  a  liability  created  by 
statute,  pp.  590,  591. 

Approved  in  Oregon  v.  Davis,  42  Or.  36,  38,  an  action  on  official  bond 
of  public  officer  for  defalcation  is  an  action  on  liability  created  by 
statute  which  must  be  commenced  within  six  years  under  B  and  C 
Comp..  section  6,  and  is  not  an  action  on  sealed  instrument.  Dis- 
tinguished in  dissenting  opinion  in  Cook  v.  Ceas,  147  Cal.  621,  major- 
ity holding  in  action  brought  on  bond  of  guardian  which  is  not  barred 
by  C.  C.  P.  S  1805,  defense  of  laches  based  on  previous  delay  of  ward 
in  procuring  settlement  of  guardian's  accounts  which  is  short  of  limi- 
tations prescribed  by  C.  C.  P.  §  343,  is  not  good. 
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Miscellaneoua. — Sonoma  Co.  v.  Hall,  132  Cal.  598,  departmental  opin- 
ion. 

132  Cal.  599-600.    SECURITY  SAV.  BANK  v.  SAN  FRANCISCO. 

Where  Taxpayer  Omits  to  Include  Taxable  Property  in  his  state- 
ment to  assessor,  it  is  duty  of  latter  to  add  it  to  assessment  roll,  p. 
600. 

Approved  in  Rosasco  v.  Tuolumne  Co.,  143  Cal.  435,  assessor  has 
power  to  assess  property  not  listed  by  taxpayer  which  was  properly 
assessable  within  county  without  serving  a  subpoena,  and  without 
order  of  supervisors. 

Solvent  Loans  are  property  subject  to  taxation  though  they  are  se- 
cured by  pledge  of  exempt  property,  p.  600. 

Approved  in  Savings  &  Loan  Society  v.  San  Francisco,  146  Cal.  676, 
loans  secured  by  stocks  and  bonds  are  assessable  to  savings  banks- 
as  solvent  credits. 

132  Cal.  609-614.    ESTATE  OF  FATE. 

Descent  of  Homestead  to  Survivor  being  governed  by  law  in  force 
at  time  of  death  of  husband,  her  title  by  survivorship  was  not  quali- 
fied by  order  setting  property  apart  to  her  as  homestead,  pending 
administration  of  husband's  estate,  pp.  612,  613. 

Approved  in  Saddlemire  v.  Stockton  Sav.  etc.  Co.,  144  Cal.  653. 
654,  following  rule. 

132  Cal.  621626.    CARPENTER  v.  COOK.    84  Am.  St.  Rep.  118. 

Where  Several  Trusts  are  so  Interwoven  and  mutually  interdepend- 
ent that  destruction  of  one  mutilates  the  trust  scheme  in  essential 
particulars,  whole  scheme  must  fail,  p.  625. 

Approved  in  Hofsas  v.  Cummings,  141  Cal.  529.  trusts  over  to  effect 
that  in  event  that  beneficiary  named  shall  die  before  expiration  of  period 
fixed,  without  testamentary  disposition  by  him  pro\ided  for  in  trust, 
property  shall  then  vest  in  trustee  named  or  his  surviving  children, 
though  not  void  per  se,  are  absolutely  dependent  on  void  trust  and  fall 
with  it. 

132  Cal.  627-630.    IOWA  ETC.  LAND  CO.  v.  H0A6. 

Trustee,  as  Such,  may  in  Foreign  Jurisdiction  maintain  action  where 
rights  of  domestic  creditors  are  not  interfered  with,  p.  629. 

Approved  in  Ward  v.  Pac.  Mut.  etc.  Ins.  Co.,  135  Cal.  237,  receiver 
of  foreign  insurance  company  appointed  in  another  state  cannot  su^ 
in  this  state  on  policy  issued  by  domestic  insurance  company  and 
payable  to  such  foreign  insurance  company  where  it  appears  that 
full  amount  to  be  paid   thereon  has  been  garnished  in   suit   by  resi- 
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^ent  creditor  of  such  foreign  corporation;  Fidelity  Ins.  etc.  Co.  v. 
Nelson,  30  Wash.  345,  trustee  charged  with  administration  of  an  estate, 
though  appointed  in  another  state,  may  maintain  action  in  this  state 
respecting  trust  property  when  no  local  creditor  is  affected. 

Where  Foreign  Trustee  When  Suing  to  Foreclose  Mortgage  in  this 
state,  held  legal  title  to  note  and  mortgage  by  assignment,  he  is  en- 
titled to  maintain  action  by  virtue  of  such  assignment,  p.  630. 

Approved  in  Cobb  v.  Doggett,  142  Cal.  145.  where  besides  absolute 
assignment  of  judgment  which  was  filed  a  contemporaneous  agreement, 
which  was  not  filed,  was  entered  into  showing  assignment  was  for  col- 
lection, assignor  reserving  right  to  compromise  in  action  by  judgment 
xjreditor,  it  was  error  to  exclude  evidence  of  collateral  agreement  whan 
defendant  pleaded  payment  to  assignee. 

132  Cal.  631-636.    PEOPLE  v.  SUESSER. 

Miscellaneous. — ^People  v.  Suesser,  142  Cal.  356,  reciting  history  of 
litigation. 

132  Cal.  637  656.    BASSETT  T.  FAIRCHILD. 

Qnomm  of  Directors  of  Corporation  cannot  be  formed  by  presence 
of  interested  director  so  as  to  authorize  or  ratify  any  action  taken  in 
his  favor  as  general  manager,  p.  647. 

Approved  in  Parsons  v.  Tacoma  Smelting  etc.  Co.,  25  Wash.  498, 
action  of  majority  of  board  of  trustees  is  voidable  upon  complaint  of 
stockholder  where  vote  of  trustee  interested  adversely  to  corpora- 
tion was  necessary  to  effect  such  action. 

132  Cal.  656-666.    MAHL6REN  v.  HARKET  ST.  RY.  CO. 

It  Cannot  be  Said  as  Matter  of  Law  that  it  was  contributory  negli- 
gence for  plaintiff  to  cross  car  track  which  ran  over  sidewalk  into  car- 
house,  p.  663. 

Approved  in  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  490,  following 
Tule. 

Negligence  is  Question  for  Jury,  even  though  there  is  no  conflict 
in  evidence,  if  different  conclusions  upon  the  subject  can  be  rationally 
drawn  from  evidence,  p.  663. 

Approved  in  Merrifeld  v.  Maryland  etc.  Co.,  143  Cal.  57.  in  action 
■for  death  of  minor  employee  when  alleged  negligence  of  defendant 
employer  in  ordering  deceased  to  work  out  of  his  usual  employment 
in  unsafe  place  without  instructions  as  to  dangers,  it  was  error  to 
instruct  solely  on  contributory  negligence  of  plaintiff  and  ignore  negli- 
gence of  defendant;  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  488, 
applying  rule  in  action  for  death  caused  by  collision  of  street -car  with 
footman  at  street  crossing. 
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132  Cal.  666-672.    ESTATE  OF  MARTI. 

Expression  of  Desire  of  Testator  for  disposition  of  his  estate  is 
construed  as  imperative  when  addressed  to  executor,  p.  671. 

Approved  in  Estate  of  Pforr,  144  Cal.  128,  provision  of  will  that 
testator  "desires"  executor  to  sell  real  property  and  distribute  net  pro- 
ceeds to  beneficiaries  named  operates  as  equitable  conversion  of  realty 
into  personalty. 

Intention  of  Testator  is  Ascertained  from  words  of  will  taking  into 
view  circumstances  under  which  it  was  made,  p.  669. 

Approved  in  Kauffman  v.  Gries,  141  Cal.  299,  where  wife  devise«I 
land  to  husband  in  fee  simple,  with  expression  of  "desire"  and  "request"' 
that  he  should  convey  it  to  a  Masonic  lodge  in  such  manner  as  he  may 
deem  best,  and  that  he  should  out  of  rents  of  other  lands  invent 
one  thousand  dollars  and  transfer  same  to  lodge,  no  trust  was  created. 

Words  Which  Merely  Raise  Doubt  or  suggest  an  interference  will 
not  affect  estate  conveyed,  and  any  doubt  which  may  be  suggested  by 
reason  ot  sucti  subsequent  words  must  be  resolved  in  favor  of  estate 
first  conveyed,  p.  672.  • 

Approved  in  Estate  of  Granniss,  142  Cal.  6,  will  making  certain 
bequests  and  devising  residue  to  daughter  passes  all  of  residue  to 
daughter,  irrespective  of  declaration  in  will  that  all  estate  devised  i» 
his  separate  property  and  was  community  property  of  himself  and  iir:>t 
wife. 

Word  '^Desire"  does  not  Import  a  Trust  or  Charge  as  addressed  to 
legatee  or  devisee,  p.  671. 

Approved  in  Kauffman  v.  Gries,  141  Cal.  300,  where  wife  devised 
land  to  husband  in  fee  simple  with  expressions  of  "desire"  and  "request*' 
that  he  should  convey  it  to  a  Masonic  lodge  in  such  a  manner  as  he  may 
deem  best,  and  that  he  should  out  of  rents  of  other  lands  invest  one 
thousand  dollars  and  transfer  same  to  lodge,  no  trust  was  created. 

132    Cal.    677  690.       RAILROAD     COMMISSIONERS     v.     MARKET 
ST.  R.  R. 

Street  Railway  Company  is  not  "transportation  company"  withiir 
meaning  of  Constitution,  article  12,  section  22,  p.  678. 

Approved  in  San  Francisco  etc.  Ry.  v.  Scott,  142  Cal.  225,  Constitution, 
article  13,  section  10,  providing  for  assessment  by  state  board  of  equali- 
zation, of  all  "railroads"  operated  in  more  than  one  county  does  not 
include  "street  railroads." 

132  Cal.  691-700.    ANGUS  v.  CRAVEN. 
Defendant  in  Action  to  Quiet  Title  is  not  entitled  to  jury  by  reasoir 
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of  defendant's  claim  of  title  and  prayer  to  be  let  into  possession,  p» 
696. 

Approved  in  Montana  Ore  etc.  Go.  y.  Boston  etc.  M.  Co.,  27  Mont. 
310,  defendant  in  action  to  determine  adverse  claim  to  mining  property 
is  not  entitled  to  jury. 

Where  Plaintiff  is  in  Possession,  action  to  quiet  title  against  defend- 
ant who  is  alleged  to  claim  under  forged  deed  from  plaintiff's  testator 
is  of  equitable  nature,  p.  696. 

Distinguished  in  Sierra  Union  etc.  Co.  v.  Wolff,  144  CaL  433,  costs  are 
allowed  of  course  to  plaintiff  in  action  to  quiet  title  upon  judgment  in 
his  favor. 

132  Cal.  700-702.    DE  JARNATT  v.  MASQUBZ. 

Thougn  Justice  Court  Has  no  Jurisdiction  of  subject  matter,  yet 
where  on  appeal  question  was  tried  de  novo  in  Superior  Court  without 
objection  to  jurisdiction,  superior  court's  judgment  is  not  void,  p.  702. 

Approved  in  14olan  v.  Hentig,  138  Cal.  282,  following  rule  in  unlawful 
detainer. 
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183  Cal.  11-13.    PEOPLE  v.  CASTRO. 

In  Prosecution  for  Rape  of  Female  imder  age  of  consent,  evidence  of 
«exual  intercourse  between  parties  both  before  and  after  particular  act 
charged  may  be  introduced  in  evidence,  p.  12. 

Approved  in  State  v.  Fetterly,  33  Wash.  601,  following  rule;  People  v. 
Koller,  142  Oal.  626,  applying  principle  in  prosecution  for  incest. 

Where  Information  Charged  Single  Act  of  Rape  at  particular  date  on 
female  under  age  of  consent,  and  series  of  acts  of  sexual  intercourse  be- 
tween them  was  proved,  without  proof  of  any  main  act  of  date  charged 
State  should  have  elected  particular  act  relied  on,  p.  13. 

Approved  in  People  v.  Allen,  144  Cal.  302,  where  court  refused  to  in- 
struct that  jury  might  convict  of  crime  alleged  or  of  lesser  crime  of 
assault  with  attempt  to  commit  rape,  refusal  being  based  on  alleged 
ground  that  the  case  was  not  of  force  or  assault,  it  will  be  presumed  in 
absence  of  evidence,  that  verdict  of  guilty  or  not  gutlty  was  only  evi- 
dence which  could  be  rendered ;  People  v.  Williams,  133  Cal.  168,  where 
prosecutrix  testified  that  she  lived  with  defendant  for  four  months, 
and  had  many  acts  of  sexual  intercourse  with  him  and  many  such  acts 
were  testified  to,  inatruction  that  if  jury  found  defendant  had  sexual 
intercourse  with  prosecutrix  at  any  time  within  three  years  prior  to 
indictment,  she  being  under  sixteen,  they  must  convict,  is  erroneous. 

133  Cal.  16-24.    PEOPLE  v.  HARLAN. 

Prosecutrix  in  Prosecution  for  Rape  of  Female  under  age  of  consent 
cannot  be  impeached  on  cross-examination  by  proof  of  unchaste  conduct, 
p.  20. 

Approved  in  People  v.  Wilmot,  139  Cal.  108,  following  rule. 

133  Cal.  29-33.    ALLEN  v.  HOME  INS.  CO. 

When  Policy  Insured  Premises  While  Occuined  as  dwelling,  answer 
that  building  was  not  occupied  as  dwelling  but  was  used  as  bawdy- 
house  and  tavern,  states  good  defense,  p.  31. 
Notes  Cal.  Rep.— 323         5153 
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Approved  in  Bastian  v.  British  American  etc.  Co.,  143  Cal.  391,  where 
policy  provided  that  it  should  be  void  if  dynamite  should  be  kept  on 
premises,  a  breach  of  such  condition  precludes  recovery,  though  djBSL- 
mite  did  not  cause  fire. 

Issue  of  Policy  upon  Known  Facts  waives  all  conditions  inconsistent 
therewith,  p.  33. 

Approved  in  Sharp  v.  Scottish  Union  etc.  Co.,  136  Cal.  545,  where  there 
was  no  faud  or  misrepresentation  by  applicant  for  policy  which  made  loss 
payable  to  mortgagee,  and  policy  was  written  by  agent  of  company,  who 
delivered  it  to  representative  of  mortgagee,  and  premium  paid  and  re- 
tained by  company,  and  insured  had  insurable  interest  in  property 
though  wife  had  undivided  interest,  mortgagee  may  entorce  policy, 
notwithstanding  clause  that  if  insured's  ownership  be  other  than  uncon- 
ditional or  sole^  policy  shall  be  void. 

133  Cal.  51-55.    AMADOR  COUNTY  v.  GILBERT. 

Land  Dedicated  on  Townsite  Map  as  plaza  does  not  come  within  des- 
cription of  land  which  judge  as  trustee  is  authorized  to  sell  under  town- 
site  act  of  1867,  p.  53. 

Approved  in  San  Francisco  v.  Center,  133  Cal.  677,  angular  spaces  made 
by  junction  of  straight  connecting  streets  with  curved  outline  of  Chan- 
nel street,  which  were  not  laid  off  as  lots  or  blocks  and  which  were  neces- 
sary for  proper  access  to  blocks  delineated  on  Van  Ness  map,  were  part 
of  Channel  street  and  of  the  streets  connecting  therewith;  State  v. 
Webster,  28  Mont.  106,  district  judge  cannot  issue  deed  for  unsurveyed 
portion  of  townsite  to  person  not  claiming  to  be  occupant  of  land  at 
time  townsite  was  entered  before  such  portion  had  been  sur\'eyed. 
platted  and  necessary  streets  laid  out  as  required  by  Pol.  Code,  $ 
6117. 

133  Cal.  66-63.    H£RD  v.  TUOHY. 

Pleading  is  Aided  if  Expressly  or  impliedly  supplied  by  pleading  of 
other  party,  p.  61. 

Approved  in  Collins  v.  O'Laverty  136  CaL  34,  in  action  by  administrator 
to  cancel  deed  executed  by  decedent,  fact  that  complaint  only  indirectly 
alleged  that  deed  was  void  and  that  adverse  claim  of  defendant  only 
appeared  by  necessary  inference  from  facts  alleged  in  complaint  and 
from  averments  of  answer,  are  immaterial  in  absence  of  special  demur- 
rer; Hunt  V.  Davis,  136  Cal.  35,  applying  rule  in  suit  to  enjoin  defendant 
from  removing  effects  of  corporation  from  county  and  disposing  of  sam..*; 
Lyles  V.  Perrin,  134  Cal.  418,  variance  between  complaint  and  evidence 
as  to  a  deed  is  immaterial  where  defect  in  complaint  as  to  deed  was 
supplied  by  answer,  is  immaterial;  Hansen  v.  Wagner,  133  Cal.  71.  hold- 
ing defects  in  answer  praying  for  foreclosure  in  not  repealing  allegations 
of  complaint  were  aided  by  complaint. 
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133  Cal.  7?-7?.    PEOPLE  v.  WYNN. 

Rulings  on  Admission  of  Evidence  which  were  harmless  to  defendflnt 
or  upon  objections  to  questions  which  were  cured  by  answer  thereto 
are  not  ground  for  reversal,  p.  73. 

Approved  in  People  v.  Glaze,  139  Cal.  162,  where  verdict  was  guilty 
of  murder  in  first-  degree  with  life  imprisonment,  trivial  error  in  re- 
butting evidence  in  reference  to  remote  provocation  which  could  not 
have  reduced  the  offense  is  not  ground  for  reversal. 

Miscellaneous. — People  v.  Wynn,  140  Cal.  662,  reciting  history  of  liti- 
gction. 

133  Cal.  81-85.     HICKY  ▼.  COSCHINA. 

Employment  of  Vendor  by  Vendee  After  Sale  of  Chattels,  though  a 
suspicious  circumstance,  is  not  conclusive  of  fraud,  and  may  be  ex- 
plained, p.  84. 

Approved  in  Feeley  v.  Boyd,  143  Cal.  286,  on  cale  of  dried  fruit  in 
bins  made  at  6  P.  M.  and  evidenced  by  written  contract  upon  which 
money  was  paid  and  purchaser  made  arrangements  to  sack  and  remove 
fruit  next  day,  finding  of  immediate  delivery  and  change  of  possession 
sustained  as  against  attachment  against  vendor;  Hunt  v.  Hammel,  142 
Cal.  458,  finding  for  plaintiff  as  to  immediate  delivery  not  disturbed  on 
appeal  where  there  is  evidence  to  sustain  them. 

133  Cal.  102-107.    BANAZ  y.  SMITH. 

Vrooman  Act  does  not  Take  Property  without  due  process  of  law,  p;. 
105. 

Approved  in  San  Francisco  Pav.  Co.  v.  Bates,  134  Cal.  40,  following 
rule. 

Provisions  of  Los  Angeles  Charter  of  1889,  so  far  as  then  eonfiicting 
with  the  Vrooman  act  being  annulled  thereby,  were  not  reinstated  by 
amendment  of  1896  to  constitution,  article  11,  section  6,  p.  105. 

Approved  in  German  Sav.  Soc.  v.  Ramish,  138  Cal.  131,  following  rule; 
Duncan  v.  Ramish,  142  Cal.  696,  proceedings  to  declare  change  of  grade- 
in  Los  Angeles  are  properly  had  under  street  improvement  act,  notwith- 
standing provisions  of  city  charter. 

133  Cal.  120-129.     PEOPLE  v.  TERRILL. 

Indictment  Based  on  Penal  Code,  Section  476,  with  intent  to  defraud 
person  named,  passing  to  him  a  genuine  or  fictitious  note  purporting- 
to  be  note  of  an  individual,  when  in  fact  there  was  no  such  person  in. 
existence,  is  valid,  p.  122. 

Approved  in  People  v.  Chretien,  137  Cal.  453,  upholding  indictment  for 
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forgery,  under  Penal  Code,  section  470,  of  deed  executed  by  fictitiom 
name. 

132  Cal.  129-131.    PAINTER  y.  J.  B.  PAINTER  CO. 

Judgment  will  not  be  set  aside  unless  result  of  new  trial  will  result 
more  favorably  to  party  seeking  it,  p.  131. 

Approved  in  Bell  v.  Thompson,  147  Cal.  694,  complaint  in  action  for 
relief  against  decree  in  foreclosure  for  fraud  in  its  procurement,  must 
show  defense  to  merits  of  original  action. 

133  Cal.  131-138.    ESTATE  OF  GREGORY. 

Absence  of  Probate  of  WiU  is  no  reason  why  declarations  of  testator 
should  be  admitted  in  favor  of  contestant  on  issues  other  than  that 
of  mental  capacity  of  testator,  p.  136. 

Distinguished  in  Estate  of  Langley,  140  Cal.  130,  claimants  under  prior 
will  in  due  form  which  was  filed  for  probata  about  ten  days  after  the 
filing  for  probate  of  contested  will,  and  hearing  upon  which  was  con- 
tinued from  time  to  time  without  contest  or  opposition,  are  entitled 
prima  facie  to  contest  probate  of  subsequent  will  for  unsoundness  of 
mind  of  testator  at  time  of  its  execution. 

Burden  of  Proof  is  on  Contestant  to  probate  of  will  to  prove  facts 
on  which  he  relies  to  prevent  probate  of  will,  p.  136. 

Approved  in  Estate  of  Latour,  140  Cal.  419,  420,  in  will  contest  either 
before  or  after  probate,  burden  of  proof  is  upon  contestant  to  prove 
every  allegation  of  his  contest,  including  negative  allegation  of  non- 
execution  of  will  when  he  alleges  it  as  a  ground  of  contest. 

On  Will  Contest  on  Alleged  Grounds  of  Forgery  and  undue  influence, 
testator's  declarations  bearing  solely  on  those  issues,  and  not  upon  al- 
leged want  of  mental  capacity  of  testator  are  inadmissible,  p.  137. 

Approved  in  Estate  of  Arnold,  147  Cal.  594,  following  rule;  Estate  of 
Donovan,  140  Cal.  396,  where  soundness  of  testator's  mind  was  not  in 
issue,  his  declarations  bearing  upon  question  of  influence  of  wife  over 
husband  are  inadmissible  hearsay;  Estate  of  McKenna,  143  Cal.  586^ 
arguendo. 

133  Cal.  139-144.    ARGUES  v.  UNION  SAV.  BANK. 

Under  Bank  Commissioners'  Act  as  amended  in  1895,  bank  directon 
while  liquidation  was  in  progress  are  trustees  for  creditors,  and  no  ac- 
tion can  arise  in  favor  of  creditor  against  directors  or  agafnst  bank  ex- 
cept for  breach  of  duty,  pp.  141,  142. 

Approved  in  National  City  Bank  v.  Johnston,  133  Cal.  187,  where, 
pending  proceedings  instituted  under  bank  commissioners'  act,  an  in- 
solvent bank  levied  assessment  to  pay  its  debts,  and  prior  to  time  fixed 
ior  delinquency  bank  was  adjudged  insolvent,  assessment  was  therebv 
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set  aside,  all  power  to  enforce  or  collect  it  was  ended;  Union  Savings 
Bank  ▼.  Leiter,  145  Cal.  700,  discussing  nature  and  effect  of  bank  act 
of  1895.  Distinguished  in  Union  Say.  Bank  v.  Dunlap,  135  Cal.  629, 
630,  632,  directors  of  insolvent  bank,  after  adjudication  of  its  insol- 
vency, under  banking  act  of  1895,  may,  without  first  obtaining  authority 
from  court,  assess  shareholders  on  unpaid  capital  stock  to  liquidate 
debts,  and  may  collect  delinquent  assessment  by  action  in  bank's  name 
where  there  are  no  shares  to  sell. 

133  Cal.  145-149.     GAMACHE  ▼.  SOUTH  SCHOOL  DISTRICT. 

Findings  Outside  of  Issues  must  be  disregarded  and  cannot  aid  in  sus- 
taining judgment,  p.  148. 
Approved  in  Male  v.  Schaut,  41  Or.  429,  following  rule. 

133  Cal.  150-154.    BAY  ROCK  CO.  v.  BELL. 

Resolution  of  Intention  to  Make  Street  Improvement  must  intelli- 
gently describe  work  to  be  done  in  all  and  each  of  its  material  parts 
or  contract  and  assessment  are  void,  p.  151. 

Approved  in  Williamson  v.  Joyce,  137  Cal.  108,  resolution  of  intention 
to  improve  certain  streets  by  construction  of  sewers  thereon  which  does 
not  mention  material  with  which  streets  are  to  be  sewered  or  number 
of  branch  sewers  or  character  of  automatic  flushing  apparatus  required, 
is  insufficient;  McDonnell  v.  Gillon,  134  Cal.  330,  331,  applying  rule 
where  resolution  of  intention  failed  to  describe  dimensions  or  materials 
of  flush  tank  for  sewer. 

Resolution  of  Intention  to  Make  Street  Improvement  must  describe 
materials  for  curbs  and  gutters,  p.  152. 

Approved  in  Piedmont  Pav.  Co.  v.  AUman,  136  Cal.  89,  where  both 
resolution  of  intention  and  contract  provide  for  gutters  four  feet  wide 
without  further  describing  character,  and  contract  referred  to  specifica- 
tions contained  in  another  ordinance  which  described  gutters  of  differ- 
ent materials  description  is  too  ambiguous;  Chase  v.  Trout,  146  Cal. 
367,  resolution  of  intention  describing  general  character  of  street  im- 
provements to  be  constructed  in  accordance  with  plans  and  profiles  in 
office  of  city  engineer,  and  specifications  on  file  in  office  of  city  clerk,  is 
valid. 

133  Cal.  165-169.    PEOPLE  y.  WILLIAMS. 

On  Charge  Involving  Sexual  Intercourse  by  Consent,  other  incidents 
may  be  proved  as  tending  to  prove  the  one  specific  offense  for  alleged 
commission  of  which  defendant  is  on  trial,  p.  168. 

Approved  in  People  v.  Mathews,  139  Cal.  531,  in  prosecution  for  rape, 
previous  and  subsequent  acts  of  sexual  intercourse  with  prosecutrix  are 
admissible  as  tending  to  show  disposition  of  defendant. 
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133  Cal.  170-179.    LAIDLAW  ▼.  MABYE. 

Building  Contract  which  is  Invalid  for  failure  to  record  it  and  alwo- 
lutely  void  as  against  subcontractors  and  materialmen,  constitutes  meas- 
ure of  right  of  contractor  to  recover  in  assumpsit,  p.  176. 

Approved  in  Sullivan  v.  California  Realty  Co.,  142  Cal.  203,  owner  of 
building  cannot  maintain  an  action  to  avoid  contract  and  have  it  can- 
celed and  delivered  up,  because  plans  and  specifications  were  not  signed 
as  required  by  statute. 

133  Cal.  ia0*184.     ESTATE  OF  MAHONEY.    86  Am.  St.  Rep.  155. 

Amendment  of  1897  to  Collateral  Inheritance  tax  law,  so  far  as 
purporting  to  exempt  resident  nephews  and  nieces,  is  void,  pp.  181- 
183. 

Reversed  in  Estate  of  Johnson,  139  CaL  534,  amendatory  act  of  1897, 
exempting  nephews  and  nieces  of  deceased  when  resident  of  this  state, 
is  valid. 

133  Cal.  185-190.    NATIONAL  CITY  BANK  v.  JOHNSTON. 

Where  Pending  Proceedings  Under  Bank  Commissioners'  Act  insol- 
vent bank  levied  assessment,  and  prior  to  time  for  delinquency,  bank 
declared  insolvent,  power  to  collect  assessment  was  ended,  pp.  187,  188. 

Cited  in  Union  Savings  Bank  v.  Leiier,  145  Cal.  700,  701,  712,  where 
nothing  ever  paid  on  former  assessment  levied  on  unpaid  capital  stock, 
and  it  was  rescinded,  power  of  directors  in  liquidation  to  levy  assess- 
ment under  Civil  Code,  S  332,  subd.  1,  not  exhausted.  Distinguished  in 
Union  Sav.  Bank  v.  Dunlap,  135  Cal.  830,  632,  directors  of  insolvent 
bank  after  adjudication  of  its  insolvency  under  banliing  act  of  1895 
may,  without  first  obtaining  authority  from  court,  assess  shareholders 
on  unpaid  capital  stock  for  purpose  of  liquidating  debts,  and  if  there  are 
no  shares  to  sell  for  delinquent  assessment,  they  may  collect  it  by  action 
in  bank's  name. 

133  Cal.  214-219.     LOFTUS  v.  DEHAIL. 

Owners  of  City  Lot  in  which  is  Open  Cellar  are  not  negligent  in  fall- 
ing to  guard  it  against  trespassing  children,  pp.  217,  218. 

I)i3tinguish(*d  in  O'Connor  v.  Golden  Gate  etc.  Co.,  135  Cal.  543,  holding 
master  liable  for  injuries  to  servant  fifteen  years  of  age  employed  in 
woolen  factory  to  whom  foreman  assigned  duty  of  sweeping  around 
machine,  which  was  sometimes  in  motion,  when  sweeping  was  done 
without  warning  her  of  danger  from  cogwheels,  nature  and  danger  of 
which  she  did  not  understand. 

133  Cal.   220-227.    DOWNING   ▼.   RADEMACHER.    85  Am.   St.   Rep. 
160. 
JffiscellaneouB. — ^Downing  v.  Rademacher,  138  Cal.  325,  326,  redtisg 
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history  of  case;  Becker  v.  Schwerdtle,  141  Cal.  391,  distinguished  upon 
facts. 

133  Cal.  246-248.     KNOWLES  v.  THOMPSON. 

Pending  Appeal  in  Which  Stay  Bond  has  been  filed  lower  court  may 
grant  new  trial,  p.  247. 

Approved  in  Carter  v.  Lotbian,  133  Cal.  455,  where  an  action  has  been 
heard  and  determined  by  one  judge,  any  other  judge  of  same  court  has 
jurisdiction  to  hear  and  determine  a  motion  for  new  trial  therein. 

133  Cal.  254-257.    ORANGE  GROWERS'  BANK  y.  DUNCAN. 

Though  Second  Mortgage  Set  Up  in  Counterclaim  not  due  when  action 
commenced,  yet  when  it  was  due  when  case  tried,  decree  properly  pro- 
vided for  sale  of  premises  to  satisfy  second  mortgage,  p.  256. 

Approved  in  Windt  v.  Gilleran,  135  Cal.  96,  in  foreclosure  of  mort- 
gage where  second  mortgagee  made  party  set  up  mortgage  by  cross-com- 
plaint, which  was  not  then  mature,  but  which  became  due  before  entry 
of  judgment,  foreclosure  decree  may  direct  proceeds  of  sale  to  be  applied 
first  to  plaintiff  and  residue  on  second  mortgage. 

Attorneys'  fees  may  be  allowed  on  foreclosure  though  complaint  has 
no  allegation  as  to  attorneys'  fees,  p.  267. 

Approved  in  Thrasher  v.  Moran,  146  Cal.  685,  decree  of  foreclosure  pro- 
viding for  payment  of  smaller  attorney's  fee  than  stipulated,  is  valid. 

133  Cal.  271-278.    ESTATE  OF  WINCHESTER. 

Miscellaneous. — Fay  v.  Howe,  136  Cal.  603,  where  testator  had  created 
perpetual  charitable  fund,  fact  that  he  has  provided  only  for  exercise  of 
discretion  of  nephew  as  trustee  does  not  show  that  trust  is  personal  to 
him  alone. 

133  Cal.  282-285.    SANTA  CRUZ  ▼.  McPHERSON. 

Under  County  GoTenunent  Act  of  1893,  action  8,  claim  allowed  by 
supervisors  which  is  paid  by  county  cannot  be  recovered,  unless  it  was 
allowed  and  paid  without  authority  of  law,  p.  284. 

Approved  in  Alameda  Co.  v.  Evers,  136  Cal.  134,  allowance  made  by 
supervisors  for  services  of  coroner  which  were  proved  before  it  and 
which  was  paid  cannot  be  recovered  back  in  collateral  action  by  county 
which  does  not  directly  attack  judgment  of  board. 

133  Cal.  285  291.     REESE  v.  BALD  MOUNTAIN  ETC.  CO. 

la  Action  to  Enforce  Miner's  Lien  for  work  done  at  instance  of 
•gent  of  owner,  finding  that  person  at  whose  instance  work  was  done 
WM  in  possession  of  premises  under  contract  with  owner  is  not  find? 
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ing  that  he  was  agent  within  Code  of  Civil  Procedure,  section  1183,  p. 
287. 

Approved  in  Williams  v.  Hawley,  144  Cal.  103,  under  Code  of  Civil  Pro- 
cedure, section  1183,  labor  to  be  performed  on  mining  daim  for  which 
lien  is  given  does  not  include  services  of  watchman  engaged  in  caring 
for  mine  while  it  is  idle. 

133  Cal.  321-324.    ESTATE  OF  HU6HST0N. 

Order  Refusing  to  Revoke  Probate  of  Will  was  not  retroactive  prior 
to  amendment  of  1901  to  Code  of  Civil  Procedure,  section  963,  and  such 
amendment  was  not  retroactive,  p.  322. 

Approved  in  Estate  of  Cahill,  142  Cal.  629,  no  appeal  lies  from  order 
refusing  to  vacate  order  setting  apart  homestead  to  widow  of  decedent 

Entry  of  Judgment  is  Only  a  Ministerial  Act  which  fixes  time  and 
period  for  appeal,  p.  323. 

Approved  in  Estate  of  Wood,  137  Cal.  133,  second  marriage  solemnized 
in  another  state  of  person  divorced  under  laws  of  this  state  before  ex- 
piration of  year  provided  for  in  Civil  Code,  section  61,  which  ia  valid 
by  laws  of  that  state,  is  valid  here. 

133  CaL  328-331.    PEOPLE  v.  GORDON. 

Essential  Elements  of  Embezslement  are  fiduciary  relation  which 
arises  when  one  intrusts  property  to  another,  and  fraudulent  appro- 
priation thereof  by  latter,  p.  329. 

Approved  in  People  v.  Goodrich,  142  Cal.  218,  upholding  sufficiency  of 
information  for  embezzlement  claimed  by  defendant  to  have  been  con- 
ditionally sold  to  him. 

Information  for  Embezzlement  need  not  state  the  origin  or  particulars 
or  fiduciary  relation,  p.  330. 

Approved  in  People  v.  Goodrich,  142  Cal.  219,  uphc^ding  sufficiency 
of  information  for  embezzlement  of  launch,  claimed  by  defendant  to 
have  been  conditionally  sold  to  him. 

Demand  for  Possession  of  Property  by  bailor  need  not  be  allied  in 
indictment  for  embezzlement,  p.  330. 

Approved  in  People  v.  Goodrich,  142  CaL  220,  foUowing  rule. 

133  Cal.  335-337.    PAGE  ▼.  VAUGHN. 

Notice  of  motion  to  dissolve  injunction  granted  without  notice,  ia 
necessary  xmder  C.  C.  P.  §  632,  pp.  336-337. 

Approved  in  Cherry  Hill  Gold  Min.  Co.  v.  Baker,  147  OaL  724,  fd- 
role. 
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133  Oa.  338-346.    PEOPLE  ▼.  LOS  ANGELES. 

Decision  of  Council  tliat  Petition  for  annexation  contained  requisite 
number  of  signatures  is  oondusiye  against  collateral  attack,  p.  342. 

Approved  in  German  Sav.  etc  Soc.  v.  Ramish,  138  Cal.  130,  ordinance 
of  intention  to  grade  and  otherwise  improve  street  is  conclusive  that  at 
its  passage  persons  whose  names  were  on  petition  were  owners  of  ma- 
jority of  frontage;  People  v.  Loyaltown,  147  Gal.  780,  determination  of 
supervisors  as  to  qualifications  of  signers  of  petition  for  organisation  of 
municipal  corporation,  as  resident  within  proposed  boundaries,  is  con- 
clusive. 

Miscellaneoiis.— Chase  v.  Trout,  146  Cai.  369,  construing  Street  Bond 
Act. 

133  Cal.  347-348.    PEOPLE  v.  MADDEN. 

MiaceUaneons.— People  v.  Madden,  134  Cal.  612,  reciting  history  of 
litigation. 

133  Cal.  349-359.    IN  RE  BEGEROW.    85  Am.  St.  Rep.  178. 

Where  Defendant  had  had  Several  MiatriaUi  for  failure  of  jury  to  agree, 
and  case  not  thereafter  put  on  calendar,  and  eighty-four  days  elapsed 
after  last  trial  without  excuse  shown  for  delay,  defendant  is  entitled  to 
discharge,  pp.  350-356. 

Distinguished  in  People  v.  Moran,  144  Cal.  57,  refusing  to  dismiss 
prosecution  for  delaying  trial  more  than  sixty  days  where  trial  of  an- 
other defendant  jointly  tried  was  tried  within  sixty  days  and  calendar 
was  unusually  congested  and  defendant  demanded  separate  trial. 

Miscellaneous. — ^In  re  Begerow,  136  Cal.  204,  reciting  history  of  liti- 
gation. 

133  Cal.  367-371.    PEOPLE  v.  SIMPTON. 

Indictment  for  Perjury  Must  State  that  defendant  was  first  duly 
sworn  by  officer  before  whom  perjury  committed  that  he  would  "testi- 
fy, depose  or  certify  truly,"  pp.  369,  370. 

Distinguished  in  People  v.  Ennis,  137  Cal.  265,  indirect  averment  in 
participial  form  of  oath  taken  by  defendant  charged  in  indictment 
with  perjury  is  sufficient. 

133  Cal.  373-378.    GIBBS  ▼.  TALLY. 

Provision  of  Code  of  Civil  Procedure,  section  1203,  requiring  building 
contract  to  be  accompanied  by  bond  for  benefit  of  laborers  or  material- 
men, is  void,  pp.  376-378. 

Approved  in  Snell  v.  Bradbury,  139  Cal.  380,  following  nile;  Shaugh- 
nessy  v.  American  Sur.  Co.,  138  Cal.  544,  545,  and  San  Francisco  L.  Co. 


13?  Cal.  400-469  Notes  on  California  Keports.  ilti 

T.  Bibb,  139  Cal.  194,  both  holding  bond  to  secure  building  contract  which 
clearly  appears  to  have  been  given  in  pursuance  of  Code  of  Civil  Pro- 
cedure, section  1203,  so  as  to  make  bond  inure  to  benefit  of  all  who  per- 
form labor  for,  or  furnish  material  to,  contractor  or  agent,  la  void  and 
cannot  be  sustained  as  common  law  bond;  Stimson  Mill  Co.  v.  Braun, 
136  Cal.  126,  holding  void  Code  of  Civil  Procedure,  section  1184,  requiring 
that  as  to  all  liens,  except  that  of  contractor,  whole  contract  price  shall 
be  payable  in  money,  is  void. 

133  Cal.  400-404.    HAYNES  ▼.  TREDWAY. 

Subsequent  Statute  Enacted  Prior  to  Foreclosure  Sale  which  extends 
period  of  redemption  does  not  a5ect  mortgagor's  rights,  p.  402. 

Approved  in  Malone  v.  Roy,  134  Cal.  346,  and  Welch  v.  Cross,  146  Cal. 
629,  both  following  rule;  Tuohy  v.  Moore,  133  Cal.  518,  though  certifi- 
cate of  sale  to  plaintiff  in  foreclosure  named  one  year  as  time  for  re- 
<lemption,  where  it  appears  that  mortgage  was  made  prior  to  amend- 
ment to  Code  of  Civil  Procedure,  section  702,  fixing  limit  of  one  year, 
plaintiff  was  entitled  to  deed  at  expiration  of  six  months. 

133  Cal.  409-411.    CROCKER-WOOLWORTH  NAT.  BANK  v.  CARLE. 

Word  ''Due"  Used  in  Affidavit  to  Claim  against  estate  of  deceased 
person  means  "owing,"  p.  411. 

Approved  in  Sather  Banking  Co.  v.  Briggs  Co.,  138  CaL  732,  arguendo. 
133  Cal.  433-437.     ESTATE  OF  DAMKE. 

Miscellaneous.— Estate  of  Damke,   133  Cal.  431. 

133  Cal.  451-455.    CARTER  v.  LOTHIAN. 

Where  an  Action  has  been  Heard  and  Determined  by  one  judge,  any 
other  judge  of  same  court  has  jurisdiction  to  hear  and  determine  mo- 
tion for  new  trial  therein,  p.  455. 

Approved  in  Blood  v.  La  Serena  L.  &  W.  Co.,  134  Cal.  366,  fact  that 
judge  who  decided  case  was  not  one  before  whom  witnesses  appeared  at 
trial  cannot  change  presumptions  on  appeal  in  favor  of  decision  of  find- 
ings. 

133  Cal.  462-469.    ESTATE  OF  CUDWORTH. 

Where  Amount  of  Community  Funds  received  by  husband  after  mar- 
riaire  was  inconsiderable,  the  commingling  thereof  with  large  amount 
of  his  <>eparate  funds  does  not  draw  his  separate  funds  to  oommunity, 
p.  407. 

.\pproved  in  Estate  of  Granniss,  142  Cal.  6,  will  making  certain  re- 
-qiiests  and  devising  all  residue  of  estate  to  daughter,  passes  to  her  all 
prop^^rty  which  testator  was  entitled  to  devise  at  time  of  his  death  not 
otherwise  bequeathed  or  devised,  and  residuary  devise  is  not  affected  by 
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declaration  in  will  that  all  his  estate  therein  devised  is  his  separate 
property  and  was  community  property  of  himself  and  first  wife. 

133  Cal.  489-496.    MORE  y.  MORE. 

Rescission  is  not  an  Exclusive  Remedy  in  cases  of  fraud,  p.  493. 

Approved  in  Donnelly  v.  Rees,  141  Cal.  63,  in  action  to  enforce  an  in- 
voluntary trust  in  favor  of  heir  of  deceased  grantor,  objection  that 
grantor  did  not  rescind  promptly  is  untenable. 

Where  property  is  obtained  by  fraud  equity  converts  fraudulent 
grantee  into  trustee,  p.  493. 

Approved  in  Gatze  v.  Armstrong,  145  Cal.  374,  when  grantee  obtained 
deed  by  fraud,  equity  will  compel  plaintiff  to  restore  to  defendant  money 
received,  where  it  is  shown  that  latter  has  already  realized  out  of  trust 
estate 'more  than  amount  paid  by  him  to  plaintiff  in  original  transac- 
tion. 

Probate  Court  has  no  Equitable  Jurisdiction  beyond  what  is  involved 
in  exercise  of  its  peculiar  functions,  p.  494. 

Approved  in  Estate  of  Ryder,  141  Cal.  368,  probate  court  has  no  juris- 
diction to  determine  right  of  grantee  of  heir-apparent  under  deed  made 
prior  to  death  of  decedent,  or  to  distribute  estate  to  such  grantee  against 
objection  of  grantor,  who  is  sole  heir  of  decedent. 

Order  of  Defrauded  Party  for  distribution  of  estate  to  fraudulent 
distribution  adds  nothing  to  force  of  deed,  p.  496. 

Approved  in  Estate  of  Ryder,  141  Cal.  396,  probate  court  has  no 
jurisdiction  to  determine  right  of  grantor  of  heir-apparent  under  deed 
made  prior  to  death  of  decedent,  or  to  distribute  estate  to  such  grantee 
against  objection  of  grantor,  who  is  sole  heir  of  decedent. 

Miscellaneoui. — Estate  of  Wickersham,  138  Cal.  360. 

133  Cal.  500-504.     SPITLER  v.  KAEDIN6. 

Fact  that  Note  and  Mortgage  were  taken  in  name  of  child  raises  pre- 
aumption  that  father  intended  to  make  her  gift  or  advanc*:mcnt  thereof, 
and  there  is  no  implication  of  trust,  p.  502. 

Distinguished  in  Faylor  v.  Faylor,  136  Cal.  95,  prescription  that  prop- 
erty put  by  father  in  son's  name  by  way  of  advancement  is  rebutted 
by  proof  that  father  advanced  gi-eater  part  of  purchase  money  and  son 
remainder,  and  that  it  was  agreed  that  son  should  hold  title  for  their 
mutual  benefit. 

133  Cal.  506-508.     GREENLEAF  v.  JACKS. 

Under  Code  of  Civil  Procedure,  section  315,  defendant  who  resides  in 
county  other  than  that  in  which  action  is  brought  and  who  moves  for 
change  of  place  of  trial  to  county  of  his  residence,  must  show  by  rnov- 
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ing  papers  that  none  of  defendants  reside  in  county  where  action  is 
brought,  p.  507. 

Approved  in  Wood  v.  Herman  Min.  Co.,  139  Cal.  716,  where  all  defend- 
ants were  nonresidents  of  county  where  action  brought,  and  those  served 
and  another  united  in  proper  application  for  change  of  name,  they  were 
entitled  to  such  change,  notwithstanding  objection  of  other  nonresident 
defendants  who  voluntarily  appeared  and  opposed  change  of  hearing; 
Modoc  County  v.  Madden,  136  Cal.  137,  in  action  by  county  against 
county  treasurer  and  his  sureties,  on  motion  by  substituted  administra- 
tor of  one  of  sureties  to  change  venue  to  county  of  deceased  surety^ 
administrator  has  burden  to  prove  none  of  other  defendants  resided  in 
county  at  time  of  commencement  of  action. 

Miscellaneous. — Greenleaf  v.  Jack,  135  Cal.  156,  reciting  history  of 
litigation. 

133  Cal.  510-516.    EMERSON  v.  McWHIHTER. 

In  Location  of  Mining  Claim,  posting  of  one  notice  instead  of  two,, 
as  required  by  mining  rule,  does  not  work  forfeiture  of  location  when 
not  expressly  so  declared  in  rule,  p.  511. 

Approved  in  Last  Chance  Min.  Co.  v.  Mining  Co.,  131  Fed.  586,  fact 
that  locator  of  lode  claim  failed  to  record  location  notice  within  fifteea 
days,  as  required  by  Idaho  statute,  did  not  invalidate  location,  and  lo- 
cator of  another  claim  within  the  fifteen  days  with  knowledge  of  prior 
location,  and  that  owner  was  in  possession,  acquired  no  rights  in  conflict 
with  those  of  older  claim  either  in  surface  or  underground  portion  of 
vein. 

Mines. — Burden  of  proving  forfeiture  is  on  one  alleging  it,  p.  516. 
Approved  in  Callahan  v.  James,  141  Cal.  294,  following  rule. 

133  Cal.  524-629.    ESTATE  OF  RICHARDS. 

Where  Marriage  was  Performed  in  another  state,  presumed  that  laws 
of  such  state  were  as  laws  of  this  state  at  date  of  marriage,  p. 
526. 

Approved  in  Estate  of  Harrington,  140  Cal.  247,  following  rule;  Es- 
state  of  Harrington,  147  Cal.  126,  where  in  former  litigation  laws  of  an- 
other state  where  second  marriage  contracted,  which  made  second  mar 
riage  void  from  beginning  were  not  proved,  proof  of  such  laws  on  final 
distribution  does  not  evercome  estoppel  of  former  judgment  against 
fact  of  widowhood  of  first  marriage. 

Order  of  Distribution  does  not  affect  an  outstanding  title  in  hands  of 
third  person,  p.  529. 

Distinguished  in  Estate  of  Harrington,  140  Cal.  248,  second  marriage 
contracted  in  good  faith  by  wife  of  former  husband,  who  was  absent  and 
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not  known  to  be  living,  and  reputed  and  believed  by  her  to  be  dead, 
for  five  years  immediately  preceeding  second  marriage  being  valid  until 
annulled,  where  not  so  annulled  wife  cannot  claim  probate  homestead 
in  estate  of  former  husband  as  his  widow. 

133  Gal.  534-539.    CUSSEN  v.  SOUTHERN  CALIFORNIA  SAV.  BANK. 
82  Am.  St.  Rep.  221. 

Agreement  of  Lessor  of  Safe  to  Use  Diligence  that  no  unauthorized 
person  shall  be  admitted  to  any  rented  safe  is  not  waiver  of  diligence 
imposed  by  law  on  bailee  for  hire  in  safe  guarding  valuable  property 
irom  thieves,  pp.  536,  537. 

Approved  in  Dieterle  v.  Bekin,  143  Gal.  688,  stipulation  against  lia- 
bility for  loss  by  fire  cannot  be  construed  so  as  to  excuse  bailee  from 
•exercise  of  ordinary  care  to  protect  property  from  fire. 

133  Gal.  550-555.    WILLIAMS  ▼.  SOUTHERN  PACIFIC  CO. 

In  Action  for  Damages  for  Injuries  caused  by  collision,  declaration 
of  defendants'  employees,  made  soon  after  injury  and  not  as  part  of  res 
gestae,  but  by  way  of  narrative  and  explanation,  are  inadmissible,  p. 
^554. 

Approved  in  Rulofson  v.  Billings,  140  Gal.  457,  self-serving  declarations 
made  long  subsequent  to  contract  sought  to  be  enforced  are  not  ad- 
missible as  being  part  of  res  gastae. 

133  GaL  556-566.    MABB  v.  STEWART.    S.  G.,  147  Gal.  416. 

In  Action  for  Damages  for  Failure  to  Supply  Irrigating  Water,  where 
evidence  shows  orchard  damaged  by  such  failure  in  amount  found  by 
jury,  verdict  will  not  be  disturbed,  p.  559. 

Approved  in  Roberts  v.  Krafts,  141  Gal.  29,  where  court  found  that 
defendants  knew  when  contract  was  made  that  amount  of  water  con- 
tracted for  had  peculiar  value,  inasmuch  as  orchard  was  in  bearing 
when  breach  of  covenant  committed,  court  could  award  special  dam- 
ages. 

133  Gal.  571-573.    LIEBRANDT  ▼.  S0R6. 

Declarations  of  Plaintiff  in  Breach  of  Promise  Suit  as  to  contem- 
plated marriage  with  defendant  are  inadmissible  to  prove  contract  to 
marry,  p.  572. 

Approved  in  People  v.  Tibbs,  143  Gal.  102,  in  prosecution  for  seduc- 
tion, evidence  to  prove  subsequent  preparations  for  marriage  by  prose- 
cutrix and  mother  in  making  clothes  therefor,  occurring  several  months 
after  alleged  seduction,  and  not  shown  to  have  been  brought  to  knowl- 
edge of  defendant,  are  inadmissible. 
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133  Cal.  674-583.     YUL  ▼.  BISHOP. 

On  Payment  of  Note  by  Accommodation  Endorser  as  surety  new  cau-^e 
of  action  accrues  in  favor  of  indorser  against  maker  lor  reimbursement, 
pp.  678,  679. 

Approved  in  Loewenthal  v.  Coonan,  135  Cal.  383,  where  surety  who  had 
signed  second  notes  paid  them,  his  cause  of  action  to  foreclose  mortgages 
l(iven  to  him  by  principal,  as  indemnity,  is  not  upon  notes,  but  for  re- 
imbursement, and  limitations  run  from  payment  of  notes  by  him. 

133  Cal.  584-588.    ESTATE  OF  FRANKLIN. 

Proceeding  of  motion  for  new  trial  does  not  apply  to  order  settling  ex- 
ecutrix's account,  pp.  684,  685. 

Cited  in  Estate  of  Geary,  146  Gal.  107. 

It  is  Duty  of  Court  of  Own  Motion  to  carefully  scrutinize  all  accounts- 
and  to  reject  all  claims  of  executor  which  are  illegal  or  unjust,  p.  587. 

Approved  in  Estate  of  Willey,  140  Cal.  243,  following  rule. 

133  Cal.  606-610.    SPENCER  ▼.  TROUTT.    See  Baum  v.  Roper,  145  CaL 
117. 

133  Cal.  611-613.    PEOPLE  ▼.  STOCKTON  SAV.  &  LOAN  SOC.     85  Am. 
St.  Rep.  225. 

Constitution,  Article  la,  Section  g,  does  not  provide  penalty  of  escheat 
to  state,  p.  612. 

Approved  in  Estate  of  Miner,  143  Cal.  206,  deposit  in  state  treasury 
by  order  of  court  of  money  comprising  residue  of  estate  of  decedent  ad- 
ministered by  public  administrator  and  for  distribution  of  which  no 
heirs  hare  appeared,  does  not  of  itself  work  an  escheat  to  state. 

133  Cal.  614-616.    SANCHEZ  v.  FORSTER. 

Sureties  on  Administrator's  Bond  are  liable  for  debt  owed  by  admin- 
istrator  to  decedent  in  lifetime  and  remaining  unpaid  when  administra- 
tor had  financial  ability  to  pay,  p.  615. 

Approved  in  Estate  of  Thomas,  140  Cal.  398,  in  settling  final  account 
of  administrator  where  it  appears  he  had  received  fimds  of  his  own. 
sufficient  to  pay  full  amount  of  his  note  to  decedent,  he  is  chargeable 
with  full  amount  thereof,  notwithstanding  it  was  appraised  at  less- 
than  par. 

133  Cal.  617-022.     NELLIS  ▼.  RICKARD. 

Deed  creating  express  trust  intended  primarily  to  secure  payment  of 
entire  income  of  trust  property  to  daughter  of  trustor  during  her  life, 
is  valid  and  separable  from  contingent  trusts  in  favor  of  her  children  to. 
take  effect  after  ner  death,  pp.  618,  621. 
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Approved  in  Sacramento  Bank  v.  Montgomery,  146  Cal.  747,  748,  in- 
validity of  trust  deed  to  convey  lands  to  certain  beneficiaries  does  not 
afifect  valid  severable  trust  to  lease  realty  and  to  pay  net  rentals  to 
named  son  of  grantor  so  long  as  he  lives. 

133  CaL  665-659.    ALCORN  v.  BUSCHKE.    See  ALCORN  ▼.  BRAND£- 
MAN,  145  Cal.  63,  64,  65,  66. 

One  claiming  as  bona  fide  purchaser  must  aver  and  prove  that  fact^ 
p.  658. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  413,  applying  rule  where  defend- 
ant claimed  under  subsequent  invalid  recorded  deeds  and  plaintiff  un- 
der unrecorded  deed. 

133    Cal.    659-663.    COPSET   t.    SACRAMENTO   BANK.    85   Am.    St. 
Rep.  238. 

Where  Trust  Deed  was  Executed  to  Trustees  who  were  directors  in 
bank  to  secure  debt  to  bank,  trustees  could  act  under  trust  and  at  their 
sale  bank  could  purchase,  pp.  660.  661. 

Approved  in  Sacramento  Bank  v.  Copsey,  133  Cal.  665^  85  Am.  St. 
Rep.  242,  following  rule;  Herbert  Kraft  Co.  v.  Bryan,  140  Cal.  79,  in 
action  on  note  for  balance  due,  answer  that  deed  of  trust  was  executed 
to  secure  it  and  that  at  sale  thereunder  two  of  trustees  were  directors 
of  corporation  creditor  which  became  purchaser  does  not  state  defense 
in  absence  of  fraud  or  misconduct. 

133  Cal.  663-667.    SACRAMENTO  BANK  ▼.  COPSET.    85  Am.  St.  Rep; 
242. 

Where  Deficiency  Exists  After  Sale  regularly  made  under  trust  deed 
to  secure  note,  payor  thereof  after  having  credited  on  note  amount 
received  from  sale  may  maintain  action  against  maker  to  recover 
balance  due  on  note,  pp.  664,  665. 

Approved  in  Herbert  Kraft  Go.  t.  Bryan,  140  CaL  80,  arguendo. 

133  Cal.  667-672.    CLARKE  ▼.  CLARKE. 

Question  Whether  or  not  User  was  Adverse  and  under  claim  of 
right  is  one  of  fact  for  trial  court  under  all  curcumstances  of  case,  p. 
670. 

Approved  in  Abbott  v.  Pond,  142  Oal.  398,  following  rule. 

133  Cal.  686-694.    MARSHALL  ▼.  GRAND  LODGE  A.  0.  U.  W. 

Where  by-laws  provided  that  on  nonpayment  of  assessments  for  cer- 
tain time,  member  stands  suspended,  affirmative  action  by  society  after 
non-payment  is  unnecessary  to  suspend. 
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Approved  ia  Butler  ▼.  Grand  Lodge  A-  O.  U-  W.  146  Cal.  175,  following 
rule. 

Officers  of  subordinate  lodge  cannot  waive  laws  of  order,  p.  692. 

Approved  in  Butler  v.  Grand  Lodge  A.  0.  U.  W.  146  CaL  179,  where 
member  suspended  for  nonpayment  of  assessments  and  he  paid  assess- 
ments but  died  before  renewal  of  certificate  as  provided  by  bjr-lawi, 
beneficiary  can  maintain  no  action  on  certificate. 
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134  CaL  3-9.    ESTATE  OF  LUX. 

Compensation  of  attorney  appointed  to  represent  nonresident  inter- 
ested in  estate,  is  payable  only  out  of  interest  of  person  represented, 
pp.  7,  8. 

Approved  in  Estate  of  Carpenter,  146  Cal.  666,  upholding  allowance 
to  executors  of  payments  for  advances  before  paying  claims  of  at- 
torney for  minors. 

134  CaL  14-21.    CONCANlfON  ▼.  SMITH. 

From  an  Acknowledgment  of  Debt,  a  promise  to  pay  is  implied, 
for  which  promise  old  debt  is  sufficient  consideration,  p.  20. 

Approved  in  McDonald  v.  Randall,  130  Cal.  252,  extension  of  time  to 
husband  evidenced  by  note  executed  by  him  was  sufficient  consideration 
for  execution  of  mortgage  on  part  of  wife  to  secure  payment  of  hus- 
band's debt  evidenced  by  such  note;  Foster  v.  Bowles,  138  Cal.  351,  it 
is  not  necessary  that  trustees  in  deed  of  trust  should  promise  to  pay 
indebtedness  secured  by  mortgage  in  order  to  establish  new  date 
under  statute. 

134  Cal.  21-26.    ONTARIO  DECIDUOUS  FRUIT  GROWERS'  ASSOCIA- 
TION V.  CUTTING  FRUIT  PACKING  CO.    86  Am.  St.  Rep.  231. 

Where  Written  Contract  of  Sale  called  for  certain  quantity  of  fruit 
from  "sundry  orchards  in  Ontario"  parol  evidence  is  admissible  to 
identify  subject  of  contract  and  to  explain  what  orchards  were  meant 
•p.  25. 

Approved  in  Gardiner  v.  McDonough,  147  Cal.  320,  written  contract 
of  sale  of  "500  sax  Bayo  more  or  less  at  $3.50  per  100,"  cannot  be 
varied  by  parol  to  show  sale  was  by  sample. 

134  Cal.  39-41.    SAN  FRANCISCO  PAVING  CO.  ▼.  BATES. 

Street  Assessment  Law  is  not  repugnant  to  fourteenth  amendment 
in  providing  for  front  foot  assessment,  p.  40. 
Notes  Cal.  Rep.— 324       5169 
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Approved  in  German  Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  125,  and 
Chapman  v.  Ames,  135  Cal.  246,  both  following  rule. 

Assessment  and  Other  Documents  connected  therewith  are  prima 
facie  evidence  of  its  regularity,  and  bid  for  street  work,  signed  in  name 
of  corporation,  by  its  secretary,  which  was  accepted  by  board,  is  pre- 
sumed to  have  been  authorized  by  corporation,  p.  40. 

Approved  in  City  Street  Imp.  Co.  v.  Laird,  138  Cal.  31,  following 
rule. 

134  Cal.  60-63.    TODHUNTER  y.  KLEMMER. 

Costs  Referred  to  in  Code  of  Civil  Procedure,  section  581,  subdivisioH 
1,  are  costs  of  entering  judgment,  p.  62. 

Approved  in  Hopkins  v.  Superior  Court,  136  Cal.  553,  when  answer 
seeks  no  affirmative  relief  court  cannot  order  clerk  not  to  enter  dis 
missal  until   plaintiff  shall  pay  costs  of  defendant  and  to  order  case 
reset  for  trial  upon  refusal  of  plaintiff  to  comply  with  such  conditioiL 

134  Cal.  64-68.    STOCKTOM  SCHOOL  DIST.  v.  WRIGHT. 

School  Law  Contemplates  and  Requires  that  all  school  funds  raised 
from  state  and  county  school  taxes  shall  be  applied  exclusively  for  sup- 
port of  common  schools,  p.  65. 

Approved  in  Brown  v.  Visalia,  141  Cal.  376,  city  of  fifth  class  or- 
cranized  under  municipal  corporation  act  of  1893,  has  power  under 
Political  Code,  sections  166U-1671,  to  establish  and  maintain  high  school 
within  city  limits,  and  the  trustees  of  such  city  may  levy' special  tax 
for  support  of  such  high  school. 

134  Cal.  76-81.    TEDFORD  v.  LOS  ANGELES  ELECTRIC  CO. 

Employer  Cannot  Escape  Liability  for  neglect  of  any  of  duties  per- 
sonally imposed  upon  him  by  delegating  them  to  a  superior  fellow 
servant,  p.  79. 

Approved  in  Skelton  v.  Pacific  Lumber  Co.,  140  Cal.  511,  master  liable 
for  injuries  to  servant  caused  by  action  of  engineer  in  causing  machin- 
ery to  run  at  excessive  speed,  resulting  in  breaking  of  wheel,  where 
engineer  was  acting  under  direct  orders  of  superintendent  who  was 
vice-principal  of  roaster;  Shea  v.  Pacific  Power  Co.,  145  Cal.  682,  where 
deceased  was  employed  as  fireman  for  defendant,  and  was  killed  by 
blowing  off  of  mud-drum  of  boiler,  owing  to  failure  of  engineer  to  em- 
ploy bursting  test  after  repairs,  defendant  is  liable;  Hough  v.  Grant!» 
Pass  P.  Co.,  41  Or.  541,  where  lineman  was  working  on  dead  electric 
wires  under  immediate  supervision  of  manager  just  before  time  to 
start  dynamos,  and  manager  directed  another  workman  to  notify  men 
at  power-house  not  to  start  current  till  further  notice,  and  employer 
negligently  failed  to  reach  power-house  in  time,  company   was  liable. 
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It  is  Personal  Duty  of  Employer  to  warn  inexperienced  employee 
-vi'ho  is  put  at  dangerous  work,  requiring  skill,  of  dangers  attending 
such  work,  of  which  employer  is  aware  and  employee  is  ignorant,  p. 
SO. 

Approved  in  O'Connor  v.  Golden  Gate  etc.  Co.,  135  Cal.  543,  master 
is  liable  for  injuries  to  young  girl  employed  in  factory  to  whom  fore- 
man assigned  duty  of  sweeping  around  machine  which  was  sometimes 
in  motion  when  sweeping  done  without  warning  her  of  danger  from  cog- 
wheels. 

134  Cal.  84-88.     MATTHEWS  v.  ORMERD. 

Constitution,  Article  13,  Section  4,  is  a  provision  against  usury, 
p.  87. 

Approved  in  Matthews  v.  Ormerd,  140  Cal.  581,  constitution  Art.  13, 
section  5,  is  in  its  nature  and  elements  a  usury  law  for  benefit  of 
debtor  alone,  who  may  waive  it,  and  if  he  pays  the  interest  he  cannot 
recover  it  back. 

134  Cal.  114-117.     GUARDIANSHIP  OP  CEAS. 

Father  Who  is  Guardian  of  Estate  of  minor  child,  who  misappro- 
priates it  to  own  use,  is  properly  chargeable  therewith  in  his  ac- 
counts, p.  116. 

Approved  in  Estate  of  Hamilton,  139  Cal.  672,  guardian  who  has  in- 
vested funds  of  ward  in  own  business  is  chargeable  in  final  account 
with  amount  invested  with  interest  thereon  from  date  at  which  he 
received  it,  compounded  annually. 

Miscellaneous.— Cook  v.  Ceas,  143  Cal.  227,  147  Cal.  615,  reciting  his- 
tory of  litigation. 

134  Cal.  117-120.    SMITH  v.  SMITH. 

Rule  that  Pending  Appeal  judgment  cannot  be  used  as  evidence  to 
establish  right  adjudicated  or  to  show  judgment  by  estoppel  does  not 
prevent  its  use  as  evidence  to  establish  a  contingent  right  in  defend- 
ants sued  in  action  to  quiet  title  to  which  right  decree  for  plaintiff 
must  be  subject,  p.  120. 

Approved  in  Greer  v.  Greer,  142  Cal.  625,  in  action  by  wife  for  divorce 
for  desertion  and  for  cancellation  if  deed  of  husband  to  daughter  for 
purpose  of  enforcing  alimony,  former  judgment  for  defendant  in  action 
by  her  for  maintenance  groimded  on  same  desertion,  in  which  court 
found  against  desertion  and  that  plaintiff  was  not  entitled  to  cancella- 
tion, though  such  judgment  was  suspended  by  appeal,  is  admi.'^sible 
to  preclude  retrial  of  validity  of  transfer  or  of  alleged  desertion  in 
action  for  divorce;  Boucher  v.  Barsalow.  27  Mont.  102,  where  judgment 
for  ownership  of  property  was  rendered  for  plaintiff  in  action  of  forci- 
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ble  entry  and  detainer^  and  appeal  taken,  judgment  was  not  admissible 
to  show  plaintiff's  ownership  in  subsequent  action  in  ejectment  by 
plaintiff  in  forcible  entry  and  detainer  action  against  defendant  therein 
pending  appeal  in  former  action ;  Boston  etc.  M.  Co.  v.  Montana  Ore  etc. 
Co.,  26  Mont.  151,  where  in  action  to  restrain  defendants  from  removing 
ore  from  certain  vein  on  motion  for  injunction  pendente  lite,  it  is 
shown  that  in  prior  action  between  parties  judgment  was  entered  that 
defendants  are  owners  of  vein,  court  may  consider  such  judgment  in 
determining  such  motion,  though  time  for  appeal  has  not  elapsed 
and  plaintiff  intends  to  appeal  therefrom. 

134  Cal.  12M24.    LOS  ANGELES  v.  LOS  ANGELES  CITT  WATER  CO. 

Order  Settling  Accounts  of  Receiver  and  directing  payment  of  his 
compensation  by  one  of  the  parties,  though  made  before  there  has  been 
final  judgment  in  action  in  which  he  was  appointed,  is  final  and  ap- 
pealable, pp.  123,  124. 

Distinguished  in  Elliott  v.  Superior  Court,  144  Cal.  506,  strangers 
to  action  do  not  become  parties  of  record  thereto  by  being  parties  to 
contract,  though  It  is  embodied  in  order  of  court,  nor  do  they  become 
parties  by  intervention  in  special  proceeding  on  application  of  receiver 
for  leave  to  install  plant  to  work  tailings  of  mine  involved  in  action; 
Free  Gold  Min.  Co.  v.  Spiers,  136  Cal.  131,  order  made  pending  suit 
which  authorizes  receiver  appointed  to  take  charge  of  and  work  mining 
property  to  purchase  cyanide  plant  in  order  to  work  tailings,  to  be 
paid  ior  out  of  funds  coming  into  his  hands,  is  nonappealable. 

134  Cal.  125-128.    WINCHESTER  v.  BLACK. 

Exercise  of  Discretion  of  Court  in  setting  aside  default  under  Code 
of  Civil  Procedure,  section  473,  will  not  be  disturbed  on  appeal  in 
absence  of  abuse,  p.  127. 

Approved  in  liangford  v.  Langford,  136  Cal.  509,  discretion  of  court 
was  properly  exercised  in  setting  aside  default  of  plaintiff  to  alleged 
cross -complaint,  his  belief  not  being  entirely  unfounded  that  such  cross- 
complaint  did  not  require  answer  as  containing  mere  matter  of  counter- 
claim. 

134  Cal.  134-140.    SCHIRMER   ▼.  DREXLER. 

Where  Findings  and  Decree  contradict  material  allegations  of  com- 
plaint and  there  are  no  allegations  at  all  in  complaint  to  which  find- 
ings and  decree  can  be  pertinent,  they  will  not  be  upheld,  p.  138. 

Approved  in  Hildreth  v.  Montecito  Creek  Water  Co.,  139  OaL  28, 
conclusion  that  plaintiff  was  entitled  to  injunction  cannot  be  supported 
either  on  theory  of  findings  entirely  outside  of  issues  tendered  by  com- 
plaint as  to  ownership  of  part  of  waters  of  creek  by  appropriation  and 
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UBe  as  appurtenant  to  his  land  or  upon  theory  of  finding  that  he  w;i.> 
beneficiary  of  public  use,  entitled  to  water  for  which  he  paid  rates, 
as  alleged  in  complaint;  Kredo  v.  Phelps,  145  Cal.  529,  where  complaint 
alleged  plaintiff  in  peaceable  possession  and  there  was  no  claim  for 
rent,  findings  showing  ouster  from  premises,  and  judgment  that  he 
be  r^tored  to  possession,  and  should  pay  defendant  certain  rent  for 
premises,  are  outside  issues. 

134  Cal.   143-150.    EX  PARTE  PFIRSMANN. 

Under  Political  Code,  Section  3366,  power  of  supervisors  to  license 
business  for  revenue  purposes  within  limits  of  municipalities  is  re- 
pealed  by  implication,  p.  148. 

Approved  in  Sonora  v.  Curtin,  137  Cal.  588,  municipal  corporation 
act  of  1883,  section  852,  subdivision  10,  was  repealed  by  Political  Code, 
section  3366;  Flanigan  v.  Sierra  Co.,  122  Fed.  27,  where  county  under 
authority  of  California  Statutes  of  1897,  page  465,  section  277,  im- 
posed license  fee  on  sheep  kept  in  county  and  brought  action  to  collect 
such  fee  and  pending  such  action  statute  was  passed  which  repealed 
statute  of  1897,  action  to  collect  license  did  not  abate.  Distinguished 
in  Ex  parte  Helm,  143  Cal.  555,  city  organized  under  special  charter 
prior  to  Constitution  of  1879  is  not  since  amendment  of  1896  to  Con- 
stitution, article  11,  section  6,  affected  by  Political  Code,  section  3366. 
enacted  in  1901,  and  may,  if  authorized  by  charter,  impose  license  tax 
for  revenue. 

Title  of  Act  of  190:*  adding  new  section  to  Political  Code  to  be  knowxF 
as  section  3366,  is  valid,  p.  148. 

Approved  in  Sonora  v.  Curtin,  137  Cal.  690,  following  rule. 

Every  Feature  of  Political  Code,  Section  3366,  indicates  purpose  to 
restrict  licensing  power  of  supervisors  and  city  councils  to  matters  of 
regulation  alone,  p.   148. 

Approved  in  Ex  parte  Braun,  141  Cal.  207,  Political  Code,  section 
3366,  is  not  applicable  to  city  governed  by  charter  framed  under  con- 
stitution where  such  charter  confers  on  its  legislative  body  power  to 
impose  and  collect  license  taxes  for  revenue  purposes. 

Constitution,  Article  11,  Section  la,  does  not  prohibit  legislature 
from  forbidding  corporate  authorities  to  collect  license  tax  for  revenue, 
pp.  148,  149. 

Distinguished  in  Ex  parte  Braun,  141  Cal.  213,  Political  Code,  section 
3366,  is  not  applicable  to  city  governed  by  charter  framed  under  consti- 
tution where  such  charter  confers  on  its  legislative  body  power  to  im- 
pose and  collect  license  taxes  for  revenue  purposes. 

134  Cal.  151-157.    FARNHAM  v.  BOLAND. 

Ballots  Must  be  Rejected  where  cross  is  placed  in  square  opposite 
-which  there  is  no  candidate's  name,  p.  153. 
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Approved  in  Patterson  v.  Hanley,  136  Cal.  271,  Kinsaid  v.  Ried,  142 
Cal.  89,  and  Maddux  v.  Walthall,  141  Cal.  414,  all  holding  balloU 
stamped  after  words  "no  nomination*'  are  illegal  and  void. 

Ballots  Must  be  Rejected  where  two  crosses  are  placed  after  candi- 
date's name,  p.  154. 

Approved  in  People  v.  Campbell,  138  Cal.  19,  20;  Salcido  v.  Roberts, 
136  Cal.  672,  and  Patterson  y.  Hanley,  136  Cal.  273,  all  following  rule. 

Malcondiict  or  Carelessness  of  Election  Officers  in  discharge  of  duty, 
i.  0..  failure  to  remove  stubs  or  numbers,  cannot  prejudice  voters,  p. 
154. 

Approved  in  Davis  v.  Grunig,  143  Cal.  342,  where  election  was  other- 
wise valid  at  certain  precinct,  entire  vote  should  not  be  thrown  out 
in  election  contest  on  account  of  failure  of  election  officers  to  return 
tally -lists  therefrom  as  required  by  law;  Freshur  v.  Howard,  142  Cal. 
503,  failure  of  election  officers  through  carelessness  or  ignorance  to 
remove  numbers  from  ballots  cast  does  not  leave  such  an  identifying 
mark  as  renders  ballots  illegal. 

Where  Whole  Case  is  not  Presented  on  Appeal  in  election  contest, 
appellate  court  in  deciding  it  will  not  order  final  judgment  but  will 
remand  for  new  trial,  p.  155. 

Approved  in  Kenworthy  v.  Mast,  141  Cal.  276,  where  finding  of  su- 
perior court  as  to  malconduct  of  election  board  was  not  sustained  by 
evidence  as  to  one  precinct  which  was  decisive  of  election,  appellate 
court  cannot  order  final  judgment,  but  will  order  new  trial;  Patterson 
V.  Hanley,  136  Cal.  277,  upon  new  trial  ordered  as  result  of  appeal, 
court  need  not  recount  ballots  to  which  no  objection  was  made  at  first 
trial  but  should  take  results  of  such  ballots  as  then  ascertained. 

134  Cal.  158.    TREADWELL  v.  TREADWELL. 

In  Partition  Court  has  Wide  Discretion  in  determining  amount  of 
compensation  to  be  paid  referees  for  their  services,  p.  158. 

Approved   in  Mesnager  v.   De  Leonis,   140  Cal.  405,   following  rule. 

134  Cal.  159-163.    PEOPLE  v.  FI6UER0A. 

Fact  of  Immediate  Complaint  of  Small  Child  who  was  raped  is  ad- 
missible as  tending  to  show  her  physical  condition  at  that  time  though 
any  narrative  of  what  child  said  is  inadmissible,  pp.  161,  162. 

Approved  in  People  v.  Swist,  136  Cal.  523,  in  prosecution  for  assault 
with  intent  to  commit  crime  against  nature  on  small  boy,  testimony 
cf  mother  to  show  complaint  made  by  boy  is  admissible,  but  if  state- 
ment as  to  what  he  said  is  not  responsive  and  no  motion  to  strike  out 
is  made,  its  admission  is  not  prejudicial 
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134  Cal.  170-175.    STILES  v.  CAIN. 

Complaint  for  Specific  Performance  of  contract  to  convey  land  must 
state  facts  showing  that  it  is  based  on  adequate  consideration,  and  is 
as  to  defendant,  fair  and  just,  p.  172. 

Approved  in  Fleishman  v.  Words,  135  Cal.  262,  general  rule  that 
complaint  for  specific  performance  should  state  value  of  land  and 
adequacy  of  consideration  therefor  does  not  apply  where  facts  show 
that  great  labor  was  to  be  bestowed  upon  entire  tract  by  way  of 
purchase  money  for  part  thereof  and  that  consideration  therefor  was 
adequate. 

Contract  Entered  into  Between  Hnsband  and  Wife  is  not  presumed 
to  have  been  obtained  by  undue  influence  on  part  of  wife,  p.  174. 
Approved  in  McDougall  v.  McDougall,  135  Cal.  317,  following  rule. 

134  Cal.  183  185.    PEOPLE  ▼.  WILDER. 

Instruction  that  there  is  Nothing  in  Nature  of  Circumstantial  Evi- 
dence that  renders  it  less  reliable  than  other  classes  of  evidence  is  of 
doubt  fill  character  but  not  prejudicially  erroneous,  p.  184. 

Approved  in  People  v.  Howard,  135  Cal.  272,  following  rule. 

134  Cal.  189-196.    JAMES  v.  E.  G.  LYONS  CO.    S.  C.  147  Cal.  70,  75. 
134  Cal.  196-201.     HARRINGTON  v.  BOEHMER. 

Location  of  Township  on  Government  Land  is  where  government 
surveyor  has  actually  lined  it  out,  p.  199. 

Approved  in  Yolo  Co.  v.  Nolan,  144  Cal.  449,  in  retracing  lines  of 
government  survey  field-notes  should  be  taken,  and  from  the  courses 
and  distances,  natural  monuments  or  objects  and  bearing  trees  described 
therein,  surveyor  should  endeaver  to  fix  line  precisely  as  called  for  in 
field-notes  and  to  retrace  steps  of  original  surveyor  without  regard  to 
equality  of  subdivisions  in  acres. 

134  Cal.  202-20.1.     PEOPLE  v.  WARNER. 

Defendant's  Witness  Cannot  be  Impeached  on'  cross-examination  by 
showing  he  had  been  indicted  and  tried  for  same  offense,  without  seeking 
to  show  he  had  been  convicted  of  felony,  p.  204. 

Approved  in  People  v.  White,  142  Cal.  294,  in  trial  of  defendant 
accused  of  robbery  it  was  prejudicial  error  to  permit  impeachment  of 
defendant's  principal  witness  by  introducing  records  of  police  court 
showing  prior  convictions  of  misdemeanors. 

134  Cal.  207-216.     REID  ▼.  CLAY. 

In  Action  to  Enforce  Street  Assessment,  assessment  and  accompany- 
ing papers  are  prima  facie  evidence  of  regularity  of  prior  proceedings, 
p.  210. 
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Approved  in  City  St.  Improvement  Co.  v.  Laird,  138  Cal.  31,  burden 
is  on  defendants  contesting  street  assessment  to  prove  that  president  of 
corporation  who  signed  contract  in  corporate  name  did  not  have  author- 
ity to  execute  it. 

Description  of  Work  in  Contract  and  Notice  for  bids  as  being  for 
curbs  on  certain  street  between  two  streets  "where  not  already  laid* 
is  sufficient,  p.  212. 

Approved  in  Dow  ling  v.  Hibemia  etc.  Soc,  143  Cal.  428,  affidavit  of 
posting  of  notices  of  street  work  proposed  by  resolution  which  shows 
that  notices  were  posted  along  line  of  proposed  improvement,  at 
statutory  intervals,  is  sufficient,  notwithstanding  exceptions  of  work 
within  said  line;  San  Francisco  Pav.  Co.  v.  Egan,  146  Cal.  638,  up- 
holding resolution  of  intention  to  improve  street  which  excepts  portion 
required  by  law  to  be  kept  in  order  by  railroad  having  tracks  thereon. 

Where  Certificate  of  Engineer  is  required  it  must  be  recorded,  p.  215. 

Approved  in  O'Dea  v.  Mitchell,  144  Cal.  380,  381,  certificate  of  city 
engineer  as  to  quantum  of  the  grading  and  that  work  was  done  im 
accordance  with  lines  and  grades  is  not  defective  because  it  does  not 
state  that  engineer  examined  the  work  or  measured  it;  Chase  v.  Trout^ 
146  Cal.  371,  contents  of  recorded  certificate  of  city  engineer  are  imma- 
terial. 

134  Cal.  249-255.    ELLIS  ▼.  WITMER. 

Equitable  Relief  will  not  be  granted  against  sale  under  delinquent 
bond  for  irregularities,  where  assessment  is  valid,  and  amount  due  not 
tendered,  p.  253. 

Approved  in  Couts  v.  Cornell,  147  Cal.  562,  complaint  to  restrain 
execution  of  tax  deed  on  account  of  defective  description  of  land  in  as- 
sessment which  does  not  show  payment  or  offer  to  pay  just  share  of 
taxes,  is  demurrable. 

134  Cal.  260-268.    TAUSSIG  ▼.  BODE.    86  Am.  St.  Rep.  250. 

Under  Warehouse  Receipt  Containing  Stipulation  that  leakage  was 
at  owner's  risk,  is  was  duty  of  bailor  and  not  of  bailee  to  inspect  barrels 
for  leakage,  p.  266. 

Approved  in  Dieter le  v.  Bekin,  143  Cal.  688,  stipulation  against  lia- 
bility for  loss  by  fire  cannot  be  construed  so  as  to  excuse  bailee  from 
exercise  of  ordinary  care  to  protect  property  from  fire. 

134  Cal.  269-278.    NEWHALL  v.  HATCH. 

Renewal  of  Note  Secured  by  Mortgage  before  limitation  runs  against 
original  note,  with  reference  to  third  persons  dealing  with  land  as  that 
of  mortgagor  is  same  as  if  mortgagor  had  executed  mortgage  for  amount 
of  renewed  note,  p.  273. 
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Distinguished  in  Commercial  Sav.  Bank  y.  Homberger,  140  Cal.  19^ 
a  pledgee  may  maintain  an  independent  action  on  notes  secured  by 
pledge,  and  judgment  in  such  action  must  be  deemed  continuance  of 
original  obligation  for  preservation  of  lien  of  pledge  under  Civil  Code, 
section  2911,  as  against  assignee  of  pledge  by  pledgor,  who  was  not 
made  party  to  action. 

Estoppel  in  Pais  arising  from  conduct  must  be  specially  pleaded,. 
p.  273. 

Approved  in  Di  Nola  v.  Allison,  143  Cal.  116,  where  there  was  no 
plea  of  estoppel  of  appellant  to  question  validity  of  sale  and  no  finding 
was  made  upon  that  question,  it  cannot  be  determined  on  this  appeal. 

134  Cal.  279  281.    COOK  ▼.  LOS  ANGELES  ETC.  RY.  CO. 

Refusal  to  Give  Requested  Inatructions  substantially  included  in 
charge  is  not  erroneous,  p.  281. 

Approved  in  Muller  v.  Hale,  138  Cal.  168,  in  action  for  negligence 
originally  brought  against  two  parties,  as  to  one  of  whom  nonsuit  was 
granted  and  as  to  other  of  whom  verdict  was  rendered,  it  was  not 
necessary  to  instruct  that  plaintiff  could  not  recover  if  injuries  were 
caused  by  negligence  of  party  in  whose  favor  nonsuit  was  granted,  if  it 
was  instructed  that  no  recovery  was  had  unless  other  defendant  was 
negligent. 

134  Cal.  282-286.    NATHAN  y.  DIERSSEN.    S.  C.  146  Cal.  65. 

134  CaL  291-300.    LEWIS  v.  DUNNE. 

Act  of  igox  (Stats.  1901,  p.  117),  entitled:  "An  act  to  revise  the 
Code  of  Civil  Procedure  of  the  State  of  California,  by  amending  certain 
sections,  repealing  others  and  adding  certain  new  sections,"  is  void, 

pp.  292-290. 

Approved  in  People  v.  Parent,  139  Cal.  601,  omission  of  words  "So 
help  you  God,"  prescribed  by  Civil  Code,  section  2094,  in  form  of  oath 
administered  to  defendant,  on  which  perjury  was  assigned,  is  no  defense 
to  prosecution  for  perjury;  Beach  v.  Von  Detten,  139  Cal.  466,  467,  up- 
holding act  of  March  23.  1901,  entitled  "An  act  to  amend  'An  act  to 
establish  a  uniform  system  of  county  and  township  governments,  ap- 
proved April  1,  1897.'  by  amending  certain  sections  thereof,  repealing 
other  sections  and  adding  certain  sections  thereto";  People  v.  Swist, 
136  Cal.  521,  where  form  of  oath  prescribed  by  Code  of  Civil  Procedure, 
section  2094,  as  it  stood  prior  to  void  amendment  of  1901,  was  adminis- 
tered to  witness,  with  exception  of  invocation  for  God's  help,  false 
testimony  thereunder  is  perjury;  Pratt  v.  Browne,  135  Cal.  653.  salary 
of  official  reporters  is  not  included  in  or  germane  to  title  of  County 
Government  Act   (Stats.   1897,  p.  546),  and  provision  therefor  is  void^ 
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Distinguished  in  People  v.  Gates,  142  Cal.  13,  upholding  act  of  1880, 
entitled  "An  act  to  amend  certain  sections  of  the  Penal  Codr,  in- 
cluding section  1159  thereof,  and  to  repeal  certain  other  sections  and 
to  add  section  809  thereto;  Ross  v.  Aguirre,  191  U.  S.  (52,  63,  64,  up- 
holding California  statute  of  1893,  entitled  "An  act  to  amend  section 
204,  20.)  and  208,  of  the  Code  of  Civil  Procedure." 

Legislation  upon  any  Imaginable  Subject  is  not  invalid  beearuse  found 
in  any  particular  code,  p.  294. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  489,  upholding  act  of 
1903,  adding  sections  131  and  132  to  Civil  Code,  relating  to  interlocutory 
decree  in  divorce. 

134  Cal.  301-312.    PEOPLE  v.  WARD. 

Indictment  for  Embezzlement  against  officer  of  corporation,  alleging 
that  by  virtue  of  his  trust  as  such  officer  there  came  into  his  possession, 
custody  and  control  certain  sum,  property  of  said  corporation,  is  suffi- 
cient, p.  303. 

Approved  in  People  v.  Walker,  142  Cal.  94,  following  rule. 

Demand  for  Money  Embezzled  is  not  necessary  to  constitute  offense 
of  embezzlement,  p.  304. 
Approved  in  People  v.  Goodrich,  142  Cal.  220,  following  rule. 

Where  Court  Charges  Jury  in  relation  to  vituperative  epithets  of 
prosecuting  attorney  against  defendant,  that  they  must  not  consider 
such  remarks,  error  is  cured,  pp.  311,  312. 

Approved  in  People  v.  Mathews,  139  Cal.  528,  where  remarks  of  dis- 
trict attorney  objected  to  were  checked  by  court,  and  court  instructed 
juiy  to  disregard  them,  error  in  such  remarks  was  thereby  cured. 

Miscellaneous. — W^ard  v.  Dunne,  136  Cal.  23,  order  in  criminal  case 
directing  entry  of  judgment  nunc  pro  tunc,  as  of  prior  date,  reciting 
that  judgment  was  then  duly  rendered,  and  that  clerk  failed  to  enter 
it  fully  and  correctly,  is  order  after  judgment  affecting  substantial 
right  of  defendant  and  is  appealable. 

134  Cal.  313-314.    McFAUL  v.  MADERA  FLUICE  CO. 

A  Qualified  Expert  may  Testify  as  to  relative  strength  of  wrought 
and  cast  iron,  as  material  for  machine  in  question,  ev^idence  being  ma- 
terial to  Issue,  p.  314. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  304,  admitting  expert 
evidence  of  civil  engineers  of  long  experience  with  mechanical  principles 
on  which  derricks  are  constructed  and  operated  and  their  strength  and 
use,  as  to  sufficiency  and  security  of  counter  balancing  and  fastening  of 
derrick  in  question. 
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134  Cal.  315  319.    NAPA  STATE  HOSPITAL  v.  FLAHERTY. 

If  Remedy  for  Right  Created  Solely  by  Statute  is  repealed  while  light 
is  still  inchoate  and  not  reduced  to  possession,  right  is  thereby  lost,  pro- 
vided repealing  statute  does  not  contain  saving  clause,  p.  317. 

Approved  in  Sonora  v.  Curtain,  137  Cal.  590,  repeal  of  subdivision  10 
of  section  852  of  municipal  incorporation  act  of  1883  by  Political  Code, 
section  3366,  destroyed  remedy  for  enforcement  of  penal  ordinance  of 
city  of  sixth  class  provided  for  in  ordinance  to  recover  license  tax  on 
attorney  which  he  had  refused  to  pay  with  penalty  for  refusal.  Dis- 
tinguished in  Flanigan  v.  Sierra  Co.,  122  Fed.  27,  where  county,  under 
authority  of  California  Statutes  of  1897,  page  465,  chapter  277,  imposed 
license  fee  on  sheep  kept  in  county  and  brought  action  to  collect  such 
fee,  and  pending  such  action  statute  was  passed  which  repealed  statutes 
of  1897,  action  did  not  abate. 

Treasurer  of  Napa  State  Hospital  cannot  sue  in  name  of  hospital  to 
compel  payment  by  father  for  support  of  his  insane  son  at  former  in- 
sane asylum,  p.  318. 

Distinguished  in  Napa  State  Hospital  v.  Yuba  Co.,  138  Cal.  380,  Napa 
State  Hospital,  under  act  of  1807,  is  vested  with  all  property  of  Napa 
State  Asylum  for  Insane,  and  treasurer  in  name  of  such  hospital  may 
sue  on  cause  of  action  then  existing  in  favor  of  state  asylum  for 
support  of  insane  criminals  committed  by  superior  court  to  asylum. 

134  Cal.  324-329.    SNYDER  v.  HOLT  MFG.  CO. 

Expert  Evidence  as  to  Whether  Bolt  and  Nut  used  to  connect  header 
VI nd  separator  in  sidehill  harvester  were  sufficient  and  proper  for  purpose 
is  admissible  in  action  for  injuries  caused  by  separation  of  nut  and 
bolt,  p.  327. 

Approved  in  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  304,  admitting  expert 
•evidence  of  civil  engineers  who  are  familiar  with  mechanical  principles 
on  which  they  are  constructed  and  operated  and  with  their  use  and 
j^trength,  as  to  sufficiency  and  security  of  counterbalancing  and  fasten- 
ing of  derrick. 

134  Cal.  329-332.    McDONNELL  v.  GILLON. 

Resolution  of  Intention  to  Construct  Sewer  with  manholes  and  flush 
tank  must  describe  dimensions  of  flush -tank  and  materials  out  of  which 
it  is  to  be  constructed,  pp.  331,  332. 

Approved  in  Williamson  v.  Joyce.  137  Cal.  108,  resolution  of  inten- 
sion to  improve  streets  by  construction  of  sewers  therein  which  does 
not  mention  material  with  which  streets  are  to  be  sewered  or  number 
of  branch  sewers  or  character  of  automatic  flushing  apparatus  re- 
quired   does  not  sufficiently  describe  work. 


j;i4  Cal.  338-407  Notes  on  California  ReporU.  5180« 

134  Cal.  338-343.    KRASKY  v.  WOLLPERT. 

Where  from  Facts  Found  Other  Facts  may  be  inferred  which  will' 
support  judgment,  inference  will  be  deemed  made  by  trial  court,  p.  342. 

Approved  in  People's  Home  Sav.  Bank  v.  Richard,  139  Cal.  291,  finding 
that  defendant  was  not  owner  of  stock  after  date  of  transfer,  except 
as  otherwise  set  forth,  is  to  be  construed  with  other  findings  showing 
that  fraudulent  transfer  was  then  effected,  which  left  the  defendant 
owner  only  in  sense  of  liability  for  unpaid  capital. 

134  Cal.  344-345.    MALONE  v.   ROY. 

Time  for  redemption  for  sale  under  foreclosure  of  mortgage  is  not 
extended  by  passage  of  statute  subsequent  to  mortgage  extending  time, 
p.  345. 

Approved  in  Welsh  v.  Cross,  146  Cal.  629,  applying  principal  to  execu- 
tion sale  on  judgment  in  action  on  contract. 

134  Cal.  350-354.     CRANE'S  GULCH  MIN.  CO.  y.  SCHERRER.     86  Am. 
St.  Rep.  179. 

Miscellaneous. — Crane's  Gulch  Min.  Co.  v.  Scherrer,  137  Cal.  606^ 
reciting  history  of  litigation. 

134  Cal.  391-394.    LAFFEY  ▼.  KAUFMAN,  86  Am.  St.  Rep.  283. 

To  Sustain  Action  for  Recovery  of  part  of  purchase  money  paid  under 
verbal  contract  for  sale  of  land,  vendee  must  allege  and  prove  full  per- 
formance or  tender  of  performance  of  verbal  contract  and  default  of 
vendor  in  refusing  to  convey  on  proper  tender  and  demand  or  that 
vendor  is  unable  to  carry  out  contract,  p.  393. 

Approved  in  licach  v.  Rowley,  138  Cal.  716,  complaint  for  recovery- 
of  money  paid  cannot  be  maintained,  in  absence  of  rescission  by  mutual 
consent,  unless  vendor  is  placed  in  default,  by  vendees  performing,  or 
offering  to  perform,  their  part  of  agreement,  by  payment,  or  offer  of 
payment,  in  full  of  balance  of  consideration. 

134  Cal.  399-402.    BELSER  v.  ALLMAN. 

Assessment  and  Accompanying  Documents  are  prima  facie  evidence  of 
regularity  of  proceedings,  p.  401. 

Approved  in  City  St.  Impr.  Co.  v.  Laird,  138  Cal.  31,  burden  is  upon 
defendants  contesting  street  assessment  to  prove  that  president  of 
corporation  who  signed  contract  in  corporate  name  did  not  have  author- 
ity to  execute  it. 

.134  Cal.  403-407.    ROWE  v.  HIBERNIA  SAVINGS  &  LOAN  SOCIETY- 

Doclarations  of  wife,  made  without  knowledge  of  husband,  are  not 
admissible  as  proof  that  property  was  her  separate  property,  p.  407. 
Approved  in  Ba shore  v.  Parker,  146  Cal.  529,  following  rule. 
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134  Cal.  408  412.    ASHTON  ▼.  ZEILA  MIN.  CO. 

In  this  State  Courts  Exercise  both  equitable  and  legal  jurisdiction,  p. 
412. 

Approved  In  Collins  v.  Laverty,  136  Cal.  35,  an  administrator  may 
sue  in  equity  to  enforce  an  equitable  title  of  estate  by  setting  aside  a 
void  deed  made  by  decedent. 

134  Cal.  430-434.     SCHUMACHER  ▼.  TRUMAN. 

Where  One  Purchases  Land  in  Possession  of  Third  Party,  latter'b 
possession  must  be  open  and  notorious  and  exclusive  and  inconsistent 
with  record  title,  or  purchaser  does  not  take  in  subordination  of  his 
Tights,  p.  432. 

Approved  in  Aden  v.  Vallejo,  139  Cal.  167,  possession  by  plaintiff  of 
-wharf  under  franchise  from  city  tp  maintain  it  was  not  inconsistent 
with  title  of  record,  and  was  not  of  character  to  put  city  on  inquiry  as 
to  title  of  plaintiff  under  unrecorded  deed,  and  where  such  possession 
had  appar^tly  terminated  when  city  acquired  title  of  record  from 
patentee  and  first  recorded  its  deed,  it  is  not  affected  by  constructive 
notice  of  unrecorded  deed. 

134  Cal.  441-448.    FILIPINI  v.  TROBOCK. 

Where  More  than  Four  Years  Elapsed  after  maturity  of  note  and 
After  distribution  of  mortgaged  land  to  widow,  foreclosure  of  mortgage 
is  barred  as  to  her,  notwithstanding  absence  of  mortgagor  from  state 
continuously  after  maturity  of  note,  p.  445. 

Approved  in  Brandenstein  v.  Johnson,  140  Cal.  32,  though  mortgage 
souirht  to  be  foreclosed  may  not  be  barred  as  between  mortgagor  and 
mortgagee,  by  reason  of  absence  of  mortgagor  from  state,  yet  where 
it  appears  p:ima  facie  to  be  barred  by  statute,  holders  of  subsequent 
judgment  liens  may  plead  statute  aa  to  their  liens  and  may  enforce 
them  as  superior  and  paramount  to  lien  of  mortgagor;  Commercial 
Sav.  Bank  v.  Homherger,  140  Cal.  19,  pledgee  may  retain  possession 
of  property  pledged  until  debt  is  paid,  though  it  may  be  barred  by 
statute  of  limitations. 

134  Cal.  461-464.    CALIFORNIA  ETC.  FRUIT  ASSN.  t.  AINSWORTH. 

To  Avoid  Circuity  of  Action  it  is  policy  of  law  that  rights  of  both 
parties  shall  be  settled  in  one  action,  p.  464. 

Distinguished  in  Cal.  Cured  Fruit  Assn.  v.  Stelling,  141  Cal.  721,  de- 
fendants will  not  be  allowed,  in  claim  and  delivery  which  involves  only 
validity  of  contracts  so  far  as  performed,  and  is  not  action  to  enforce 
contracts,  to  raise  questions  as  to  whether  they  are  in  restraint  of  trade 
or  against  public  policy. 
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134  Cal.  464-466.    MOSS  v.  ODELL. 

Miscellaneous.— Moss  v.  Odell,  141  Cal.  336,  338,  reciting  history  of 
litigation. 

134  Cal.  467-470.    FEENEY  v.  HINCKLEY.    86  Am.  St,  Rep.  290. 

Limitation  does  not  Begin  to  Run  Against  Action  on  judgment  until 
lapse  of  time  within  which  appeal  might  be  taken  from  judgment,  p. 
470. 

Approved  in  Cook  v.  Ceas,  143  Cal.  227,  statute  of  limitations  of  three 
years  fixed  by  Code  of  Civil  Procedure,  section  1805.  against  sureties 
on  guardian's  bond  docs  not  begin  to  run  until  final  discharge  or  re- 
moval of  guardian  by  order  of  court;  dissenting  opinion  in  Estate  of 
Wood,  137  Cal.  145,  majority  holding  efl'ects  of  divorce  are  not  suspend- 
ed until  year  has  elapsed  under  Civil  Code,  section  61,  prohibiting  re- 
marriage, except  as  between  parties,  until  its  expiration. 

134  Cal.  471  476.    PACIFIC  COAST  CO.  v.  WELLS. 

Fact  that  Taxes  were  Paid  Voluntarily  without  protest  does  not 
affect  power  and  duty  of  supervisors  to  refund  them  when  illegally  col- 
lected, under  Political  Code,  section  3804,  p.  476. 

Approved  in  Stewart  etc.  Co.  v.  Alameda  Co.,  142  Cal.  661,  664.  66.1. 
in  action  based  on  Political  Code,  section  3804,  to  recover  from  county 
taxes  illegally  assessed  and  collected  by  county  for  road  purposes  on 
property  in  city  limits,  it  is  not  necessary  to  aver  in  complaint  nor  in 
claim  presented  to  supervisors  that  taxes  were  paid  under  protest. 

134  Cal.  477-480.    RECLAMATION  DISTRICT  v.  SACRAMENTO. 

Property  Acquired  by  Reclamation  District,  which  is  indispensable  to 
execution  of  its  object,  is  exempt  from  state  and  county  taxes,  p.  480. 

Approved  in  Ruperich  v.  Baehr,  142  Cal.  193,  upholding  Code  of  Civil 
Procedure,  section  710,  providing  for  payment  out  of  salary  of  public 
officers  of  amount  of  unpaid  judgment,  an  authenticated  copy  of  which 
has  been  filed  with  auditor. 

134  Cal.  482-493.     SCHNEIDER  v.  MARKET  ST.  RY. 

Contributory  Negligence  in  Crossing  Street  in  front  of  oar  is  question 
of  fact  for  jury,  p.  490. 

Approved  in  Peck  v.  Oregon  etc.  R.  R.,  25  Utah.  36,  where  track  in 
direction  from  which  train  came  was  obstructed  by  trees  and  plaintiff 
slackened  speed  to  slow  walk  and  looked  and  listened  for  trains,  but 
did  not  stop,  it  was  error  to  refuse  instruction  that  if  plaintifT  could 
not  see  train,  and  noise  of  wagon  lessened  opportunity  to  hear,  it  was 
duty  to  stop  and  listen. 

Presumption  in  absence  of  contrary  showing  is  that  specifications  con- 
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tained  in  statement  on  motion  for  new  trial  conform  to  those  in  notice 
of  motion,  p.  484. 

Approved  in  Roberts  v.  Hall,  147  Cal.  437,  following  rule. 

134  Cal.  494  499.    SIEMSEN  ▼.  OAKLAND  ETC.  RT. 

Misconduct  of  Juror  in  Visiting,  During  Trial,  scene  of  accident,  and 
using  his  examination  to  show  jury  how,  in  his  judgment,  accident 
occurred,  cannot  be  proved  by  affidavit  of  his  admissions  to  that  effect, 
p.  497. 

Approved  in  People  v.  Dobbins,  138  Cal.  699,  affidavit  of  defendant, 
which  must  necessarily  rest  on  hearsay  from  jurors  as  to  improper 
statements  made  by  some  of  them  while  deliberating  on  verdict,  cannot 
be  received  to  show  misconduct:  People  v.  Murphy,  146  Cal.  507. 
affidavits  as  to  declarations  of  jurors  to  defeat  verdict  where  their  own 
affidavits  are  not  permissible  for  that  purpose;  Black  v.  Rocky  Mt.  etc. 
Co.,  26  Utah.  458,  under  Revised  Statutes  of  1898,  section  3292,  sub 
division  2,  misconduct  of  jury  other  than  that  specified  therein  cannot 
be  established  on  motion  for  new  trial  by  juror's  affidavit. 

134  Cal.  531-541.    PEOPLE  ▼.  AMATA. 

Evidence  that  After  Arrest  defendant  was  brought  before  deceased, 
who  pointed  him  out  as  person  who  shot  him,  and  that  defendant  made 
no  reply,  is  admissible,  p.  536. 

Approved  in  People  v.  Moran,  144  Cal.  60,  where  defendant  at  first  and 
repeatedly  denied  being  present  at  time  of  murder,  and  finally  admitted 
that  he  was  at  scene  of  murder,  his  admissions  made  previous  denials 
of  that  fact  evidence  against  him;  People  v.  Phiibon,  138  Cal.  533, 
declarations  of  persons  not  witnesses  are  admissible  for  purpose  of 
explaining  conduct  of  defendant  and  statements  made  by  him  in  reply 
thereto. 

It  is  Proper  to  Instruct  that  Presumption  that  witness  speaks  truth 
may  be  repelled  by  his  interest  in  case,  as  well  as  by  manner  in  which 
he  testifies,  p.  539. 

Approved  in  People  v.  Miles,  143  Cal.  640,  court,  in  instructintj  jury 
as  to  circumstance  or  facts  surrounding  witness  may  state  that  jury 
might  scrutinize  not  only  manner  of  witness  while  on  stand,  his  relation 
to  case,  and  other  facts,  but  also  his  degree  of  intelligence. 

.Jury  not  bound  by  fact  of  admission  of  dyin*:  declaration  to  con- 
clude that  it  was  made  in  view  of  impending  death,  p.  540. 

Approved  in  People  v.  Thomson,  145  Cal.  724,  following  rule. 

Miscellaneous. — People  v.  Teshai-a,  131  Cal.  543.  companion  case. 

134  Cal.  542-545.    PEOPLE  ▼.  TESHARA. 
Statement  of  Deceased  not  Made  as  dying  declaration,  but  made  in 
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presence  of  defendant  and  another  brought  before  him,  in  which  he 
accused  them  of  shooting  him,  which  defendant  denied,  is  inadmissible, 
p.  544. 

Distinguished  in  People  v.  Ck>le,  141  CaL  90,  in  prosecution  for  stealing 
carpets  from  furniture  company,  where  it  was  proved  that  defendant, 
while  employed  by  company,  delivered  carpets  to  B.  at  back  of  store, 
evidence  is  admissible  to  show  that  when  company  discovered  loss,  de- 
fendant, when  confronted  with  B.,  denied  delivery  to  B.,  and  declared 
he  did  not  know  B. 

Only  Reason  for  Admitting  Accusation  of  decedent  is  to  explain  con- 
duct of  deceased  as  indicating  an  admission,  p.  544. 

Approved  in  People  v.  Philbom,  138  Gal.  532,  declarations  of  persons 
not  witnesses  are  admissible  for  purpose  of  explaining  conduct  of  de- 
fendant and  statements  made  by  him  in  reply  thereto. 

134  Cal.  549-552.    HARRISON  v.  SUTT£R  ST.  RT. 

In  Action  Against  Street  Railway  and  Brewery  for  damages  for  death 
of  street-car  passenger  resulting  from  collision  between  car  and  brewery 
wagon,  there  is  no  presumption  of  negligence  against  both  defendants 
from  facts  of  injury,  p.  551. 

Distinguished  in  Osgood  v.  Los  Angeles  Traction  Co.,  137  CaL  282,  in 
t^ase  of  collision  of  street-car  with  railway  train  to  injury  of  passengers, 
presumption  of  negligence  arises  which  throws  on  street  railway  burden 
of  showing  injury  was  sustained  without  any  negligence  on  its  part. 

134  Cal.  557-562.    CROLET  v.  CALIFORNIA  PACIFIC  R.  R. 

When  Superyisors  of  Adjoining  Counties  agree  to  pay  railroad  to  build 
bridge  across  boundary  river,  contract  is  binding  on  county,  p.  562. 
Approved  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  447,  arguendo. 

County  Government  Act,  section,  25,  has  no  application  to  bridge 
across  a  river  which  is  boundary  line  between  two  counties.,  pp.  560, 
561. 

Approved  in  Johnston  v.  Sacramento  Co.,  137  Cal.  209,  supervisors  of 
one  county  cannot  enter  into  contract  with  supervisors  of  another 
county  for  joint  construction,  equipment  and  maintenance  of  free  public 
ferry  across  boundary  river. 

134  Cal.  573-579.    ROWE  ▼.  SUCH. 

Hypothetical  Question  Which  Assumes  Facts  not  alleged  or  proved  is 
•properly  excluded,  p.  576. 

Approved  in  Maynard  v.  Oregon  R.  R.,  43  Or.  74,  where  passenger  in 
4iction  for  damages  for  injuries  testified  that  collision  threw  him  in  cor- 
ner of  oar,  and  that  he  struck  something  and  fell  on  floor,  and  was  hurt 
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in  back  and  had  sharp  pain  there  after  falling,  and  experts  testified 
they  discovered  no  evidence  of  injury  to  spine,  hypothetical  question  as 
to  whether  person  might  receive,  by  being  thrown,  shock  that  would 
injure  nervous  system  and  spinal  cord  was  unsupported  by  evidence. 

134  Cal.  586-590.  MILLER  &  LUX  v.  KERN  CO.  LAND  CO. 

Action  to  Recover  Damages  for  injury  to  real  property,  p.  587. 

Approved  in  Miller  &  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  134,  an  action 
to  recover  damages  for  injury  to  a  canal  may  be  commenced  in  county 
of  principal  place  of  business  of  corporation  defendant,  and  jurisdiction 
therein  is  not  devested  because  answer  of  corporation  makes  it  appear 
that  action  will  involve  question  of  title  to  or  possession  of  realty. 

In  Action  Brought  in  San  Francisco  be'tween  corporations  having 
principal  business  therein  to  recover  damages  for  injuries  to  land  in 
£em  county,  defendant  cannot  have  cause  tried  in  Kern  without  show- 
ing any  grounds  to  change  place  of  trial  as  in  other  cases,  pp.  587,  588. 

Approved  in  Miller  k  Lux  v.  Kern  Co.  Land  Co.,  140  Cal.  134,  an  action 
for  damages  for  injuries  to  canal  may  be  brought  in  county  of 
principal  place  of  business  of  corporation  defendant,  and  jurisdiction 
therein  is  not  devested  because  answer  of  corporation  makes  it  appear 
that  action  will  involve  question  of  title  to  or  possession  of  realty. 

Constitution,  Article  13,  Section  z6,  relating  to  venua  of  action  against 
•corporations  applies  to  actions  of  tort  as  well  as  contract^  p.  588. 

Approved  in  Tingley  v.  Times  Mirror  Co.,  144  Cal.  206,  action  for  libel 
may  be  maintained  in  county  where  plaintiff  resides,  against  defendant 
corporation  publishing  newspaper  in  another  county,  which  is  its  prin- 
cipal place  of  business,  when  paper  in  which  it  was  published  was  cir- 
culated in  former  county. 

Miscellaneous.— Miller  &  Lux  ▼.  Kern  Co.  Land  Co.,  140  Cal.  139. 

134  Cal.  599-602.    WEINBERGER  v.  WIEDEMAN. 

New  Promise  Made  After  Bar  of  Statute  has  fully  accrued  on  original 
promise  does  not  renew  mortgage,  lien  of  which  is  extinguished  by  bar, 
p.  600. 

Approved  in  Conway  v.  Supreme  Council,  C.  K.  of  A.,  137  Cal.  389, 
when  benefit  certificate  payable  to  plaintiff  as  beneficiary  was  assigned 
by  member  of  benefit  society  as  security  to  indemnify  his  sureties,  who 
were  compelled  to  pay  his  debt,  and  who  were  designated  as  beneficiaries 
in  assignment,  but  were  not  such  under  rules  of  society,  and  sureties 
neglected  to  sue  for  reimbursement  within  two  years,  lien  of  sureties 
on  certificates  was  extinguished. 

It  is  for  Legislature  and  not  for  Courts  to  determine  when  bar  of 
statute  is  legal  and  proper  defense,  p.  602. 
Notes  Cal.  Rep.— 326 
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Approved  in  Conway  v.  Supreme  Council,  C.  K.  of  A..  137  Cal.  390, 
where  benefit  certificate  payable  to  plaintiff  as  beneficiary  was  assigned 
by  member  of  benefit  society  as  security  to  indemnify  his  sureties,  who 
were  compelled  to  pay  his  debt,  and  wIk)  were  designated  as  beneficiahes 
in  assignment,  but  were  not  such  under  rules  of  society,  and  sureties 
neglected  to  sue  for  reimbursement  within  two  years,  lien  sureties  ob 
certificates  was  extinguished. 

134  Cal.  603-607.    HAMILTON  Y.  HUBBABD. 

Presumption  that  Property  Acquired  During  Marriage  is  community 
property  does  not  apply  where  transaction  was  in  effect  gift  from  hus- 
l)and  to  wife,  p.  605. 

Approved  in  Aiferitz  v.  Arrivillaga,  143  Cal.  649,  burden  is  on  tho6>e 
claiming  under  mortgage  by  husband,  without  wife's  signature  to  show 
that  lands  conveyed  to  wife  were  community  property;  Estate  of  Afc- 
Cauley,  138  Cal.  549,  Under  CMvil  Code,  section  1386,  subdivision  9, 
nieces  of  deceased  husband  may  inherit  from  deceased  widow  the  com- 
mon property  inherited  by  her  from  deceased  husband,  notwithstanding 
there  was  no  brother  or  sister  of  deceased  husband  living  at  date  of 
widow's  death. 

134  Cal.  613-616.    WHITE  v.  WIS£. 

Miscellaneous.— Wise  y.  Eveland,  134  Gal.  617,  618,  reciting  history  of 
litigation. 

134  Cal.  618-620.    PEOPLE  y.  McFARLANE. 

Miscellaneous. — ^People  y.  McFarland,  138  Cal.  482,  reciting  history  of 
litigation. 

134  Gal.  621-626.    POOL  y.  SIMMONS. 

Miscellaneous.— Pool  y.  Butler,  141  GaL  47,  reciting  histoiy  of  liti- 
gation. 
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136  GaL  1-3.    ESTATE  OF  KASSON. 

Miflcellaneous. — Estate  of  Kasson,  141  Cal.  36,  reciting  history  of  liti- 
gation. 

135  Cal.  7-9.    ESTATE  OF  HARRISON. 

Foreign  Executor,  Though  having  Right  to  apply  for  leters  in  this 
state,  has  no  legal  right  to  nominate  an  administrator  with  will  an- 
nexed, p.  8. 

Distinguished  in  Estate  of  Brundage,  141  Cal.  541,  where  foreign  will 
was  admitted  to  probate  in  another  state  and  authenticated  copy  pro- 
bated in  this  state,  foreign  administrator  who  makes  no  application  for 
letters  testamentary  has  no  power  to  nominate  administrator  with  will 
Annexed  and  resident  son  has  better  right  than  such  nominee. 

135  Cal.  23-26.    PEOPLE  v.  LOPEZ. 

Where  Evidence  Clearly  Shows  that  crime,  if  crime  was  committe<^ 
was  of  greater  magnitude  than  simple  assault,  instruction  that  jury 
might  find  verdict  of  guilty  of  assault  is  unwarranted  but  error  is. 
harmless,  p.  25. 

Approved  in  People  v.  Keith,  141  Cal.  690,  where  evidence  admitted 
no  doubt  of  fact  of  sexual  intercourse,  which,  if  without  consent,  was. 
rape,  or  if  with  consent,  there  was  no  offense,  requested  instruction  that 
jury  might  find  defendant  guilty  of  less  offense  specified  was  properly 
refused;  People  v.  Swist,  136  Cal.  524,  noted  under  People  v.  McNutt,. 
93  Cal.  fi68;  People  v.  Clark,  145  Cal.  730,  refusal  to  distinguish  be~- 
tween  grand  larceny  and  robbery  is  harmless. 

135  Cal.  28  30.     ESTATE  OF  LAKEMEYER.     87  Am.  St.  Rep.  90. 

Abbreviation  in  date  of  year  of  holographic  will  does  not  vitiate  it^ 
p.  29. 

Approved  ir  Estate  of  Fay,  145  Cal.  86,  upholding  holographic  wiUl 
notwithstanding  evident  error  in  year  of  date. 
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135  Cal.  72-75.    PEOPLE  v.  BAUMGARTNER. 

Violation  of  Sepulture.— Section  290,  Penal  Code,  is  confined  to  crime 
known  as  "body  snatching,"  p.  73. 

Cited  in  People  v.  Rhew,  135  Cal.  75,  76,  reviewing  same  evidence  and 
instructions  as  in  main  case. 

135  Cal.  76-80.    PEOPLE  v.  HITB. 

Defense  Often  Takes  Position  that  defendant  is  either  guilty  of  high* 
est  crime  charged  against  him  in  information,  or  else  not  guilty  of  any- 
thing, p.  79. 

Approved  in  People  v.  Bailey,  142  Cal.  436,  in  prosecution  for  rape^ 
where  defendant  requested  no  instruction  that  jury  might  find  him 
guilty  of  lesser  offense  of  attempt  to  commit  rape,  it  is  not  reversible 
error  for  court  to  fail  to  give  such  instruction  of  own  motion. 

Assault  with  Intent  to  Rob. — ^When  defendant  proposes  instructions 
that  do  not  contemplate  conviction  of  lesser  crime  he  cannot  complain, 
p.  79. 

Cited  in  People  v.  Wilson,  135  Cal.  334,  in  case  of  robbery,  when  in- 
structions as  to  larceny  was  not  proposed. 

135  Cal.  87-91.    MOHR  ▼.  BYRNE. 

Miscellaneous.— Kline  ▼.  Mohr,  142  Cal.  675,  reciting  history  of  liti- 
gation. 

136  Cal.  121-126.    GREER  ▼.  GREER. 

In  Action  for  Maintenance  on  Ground  of  Diyorce  and  to  set  aside  fraud- 
ulent transfer  by  wife,  in  absence  of  wilful  desertion,  husband  has  right 
to  convey  his  separate  property,  p.  125. 

Approved  in  Greer  v.  Greer,  142  Cal.  522,  in  action  for  divorce  for  de- 
sertion and  to  cancel  deed  from  husband  to  daughter  to  enforce  ali- 
mony, former  judgment  for  defendant  in  action  by  her  for  maintenance 
grounded  on  same  desertion  and  seeking  same  relief,  in  which  court 
found  against  desertion  and  against  cancelation,  though  suspended  by 
appeal,  is  admissible  to  preclude  retrial  of  validity  of  transfer  or  of 
alleged  desertion  in  action  for  divorce. 

135  Cal.  130-132.    FREE  GOLD  MINING  CO.  v.  SPIERS. 

Appeal — ^Receiver. — Order   authorizing  receiver   to  make  certain  ex- 
penditures  is  not  appealable,  p.  131. 
Cited  in  S.  C,  136  Cal.  485,  dismissing  appeal  from  such  orders. 

There  can  be  no  Direct  Appeal  from  order  made  pending  suit  author- 
ising receiver  to  purchase  plant  to  work  tailings,  to  be  paid  out  of  any 
funds  coming  into  his  hands,  p.  132. 
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Approved  in  Hienze  v.  Butte  etc.  Min.  Co.,  129  Fed.  339,  neither  order 
of  circuit  court  approving  monthly  reports  of  receiver  nor  one  direct- 
ing him  to  pay  expenses  incurred  by  him,  made  before  coming  in  of 
final  account,  is  final  order  appealable  to  circuit  court  of  appeals. 

Miscellaneous. — ^Elliott  v.  Superior  Court,  144  Cal.  507,  reciting  history 
of  litigation. 

135  Cal.  137-140.    CAMPBELL  v.  LOS  ANGELES  RY.  CO. 

Defendant  is  not  liable  where  injury  caused  by  plaintiff  stepping  off 
of  car  while  it  was  in  motion,  p.  139. 

Approved  in  Joyce  ▼.  Los  Angeles  Ry.  Co.,  147  Cal.  279,  following 
rule. 

135  Cal.  141-144.     LAYKG  t.  MOUNT  SHASTA  MINERAL  S.  CO. 

Master  and  Serrant-'Negligence  of  fellow -servant  must  be  specially 
pleaded,  p.  143. 

Cited  in  Peters  v.  McKay,  136  Cal.  77,  noted  under  Conlin  v.  Railroad 
Co.,  36  Cal.  404. 

135  Cal.  154-155.    6REENLEAF  ▼.  JACK. 

Change  of  Venue. — When  some  of  the  defendants  reside  in  county 
where  suit  was  brought,  the  action  cannot  be  removed  on  motion  of 
others,  even  with  consent  of  all  the  defendants,  p.  155. 

Cited  in  Wood  v.  Herman  Mg.  Co.,  139  Cal.  716,  but  holding  nonresi- 
dent defendants  to  have  right  of  removal  when  all  the  defendants  were 
nonresidents  of  the  county  of  suit. 

135  Cal.  162-166.     PEOPLE  v.  DAVIS. 

Ownership  of  Burned  Building  need  not  be  in  person  other  than  ac- 
cused in  arson,  p.  166. 

Approved  in  People  v.  Nunley,  142  Cal.  109,  ownersliip  of  property 
stolen  is  sufficiently  laid  to  identify  act  charged  in  one  of  several  part- 
ners or  joint  owners  who  had  possession,  management  and  control  there- 
of at  time  of  larceny. 

135  Cal.  167-173.    CITY  SAV.  BANK  ▼.  ENOS. 

In  Action  by  Bank  Against  an  Administrator,  upon  money  demand 
officers  of  bank  are  not  disqualified  witnesses,  p.  172. 

Approved  in  Merriman  v.  Wickersham,  141  Cal.  572,  where  real  estate 
agent  was  corporation,  and  pending  suit  for  commission  executor  of 
deno.ased  owner  was  substituted  as  defendant,  an  officer  of  corporation 
may  testify  as  to  facts  occurring  prior  to  death  of  owner. 
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135  Cal.  178-182.    DE  HAVEN  v.  BERENDES. 

Street  Assessments. — Appeal  is  not  necessary  when  assessment  is  void, 
p.  182. 

Cited  in  City  etc.  Co.  v.  Taylor,  138  Cal.  367,  as  to  resolution  for  curb- 
ing when  not  already  laid. 

135  Cal.  183-186.    MILLER  ▼.  WILLIAMS. 

Assessment  for  City  Taxes  of  lots  in  specified  tracts  named,  which  con- 
tains no  reference  to  any  map  of  tract  or  to  any  city  map,  is  void,  pp. 
184,  185. 

Approved  in  Palomares  Land  Co.  v.  Los  Angeles  County,  146  Cal.  53G, 
assessment  of  land  by  false  metes  ond  bounds,  and  containing  no  other 
description,  is  void.  Distinguished  in  Best  v.  Wohlford,  144  CaL  733,  in 
action  to  quiet  title  to  specific  lot  and. block  in  certain  rancho,  according 
to  ofllicial  map  on  file,  which  map  was  proved  by  plaintiff,  when  defend- 
ant claimed  under  deed  from  collector  of  irrigation  district  comprising 
rancho,  and  giving  same  description  without  referring  to  map,  parol 
evidence  was  admissible  to  show  there  was  but  one  such  lot  tauL 
block  in  rancho. 

135  Cal.  188-192.    GRANT  v.  BARBER. 

Street  Assessments. — Specifications  that  are  uncertain  as  to  work 
to  be  done  render  assessment  void,  p.  191. 

Cited  in  Piedmont  etc.  Co.  v.  Allman,  136  Cal.  89,  noted  under  Schwie- 
sau  v.  Mahon,  128  Cal.  114;  Chase  v.  Scheerer,  136  Gal.  252,  applying  rule 
where  superintendent  is  given  power  to  increase  or  diminish  cost  of  work; 
Chase  y.  Trout,  146  Cal.  364,  arguendo. 

136  Cal.  197-201.    RElTHER  v.  MURDOCK. 

Liability  of  Sureties  on  Guardian's  Bond  does  not  attach  until  liability 
of  principal  has  been  ascertained  and  determined  by  court  of  competent 
jurisdiction,  p.  198. 

Approved  in  Cook  y.  Ceas,  143  Cal.  225,  234,  action  brought  on  guar- 
dian's bond  by  adult  ward  after  order  settling  accounts  of  guardian, 
but  before  expiration  of  time  for  appeal  therefrom,  is  premature; 
Nickals  v.  Stanley,  146  Cal.  726,  applying  principle  in  action  on  bond  of 
administrator  who  had  appropriated  proceeds  of  insurance  policy  pay- 
able to  widow,  to  payment  of  debts  of  estate. 

Administrator. — Sureties  are  not  responsible  where  order  settling  ac- 
count was  made  without  proper  notice  to  him,  p.  201. 

Cited  in  Zurfiuh  v.  Smith,  135  Cal.  648,  but  holding  liability  of  surety 
of  deceased  guardian  determinable  by  action  in  equity  under  proper 
pleadings  and  parties. 
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135  Cal.  202-209.    FRESNO  ST.  RY.  CO.  T.  SOUTHERN  PAC.  R.  R. 

With  Reference  to  Streets  and  Parks,  city  is  merely  the  agent  of  the 
public,  p.  203. 

Approved  in  Crescent  Canal  Co.  v.  Montgomery,  143  Cal.  252,  where 
canal  company  completed  its  canal  across  lands  of  stockholders  with 
their  knowledge,  they  are  estopped  to  abate,  destroy  or  injury  canal 
on  ground  that  compensation  was  not  first  paid  for  right  of  way. 

Railroads. — ^Ejectment  will  not  lie  .for  railroads  occupation  of  land  by 
consent  of  owner,  although  it  has  not  paid  the  stipulated  compensation, 
p.  206. 

Cited  in  Southern  Cal.  Ry.  Co.  v.  Slauson,  138  Cal.  344,  346,  applying 
rule  to  action  to  quiet  title,  after  breach  of  agreement  to  construct 
station  and  stop  trains  there. 

Where  with  Presumed  Knowledge  of  Acts  of  Officers  corporation  has 
acquiesced  in  operation  of  another  railroad  over  its  right  of  way  for 
four  years,  it  is  bound  thereby,  p.  208. 

Approved  in  Katz  v.  Walklnshaw,  141  Cal.  136,  applying  rule  in  action 
to  enjoin  diversion  of  water  for  artesian  belt. 

135  Cal.  212-213.    BLANCHARD  y.  LADD.    S.  C,  135  Cal.  214. 

Street  Assessment. — Plaintiff  establishes  prima  facie  case  by  intro- 
duction of  instruments  specified  in  statute,  p.  213. 

Cited  in  Petaluma  Pav.  Co.  v.  8ingley,  136  Cal.  618,  holding  finding 
sustained  by  such  evidence. 

136  Cal.  217-221.    WILCOX  v.  GREGORY. 

Where  Original  Note  secured  by  mortgage  was  not  barred,  giving  of 
new  note  to  grantee  of  mortgage  initiates  new  period  of  limitation 
statute,  pp.  220,  221. 

Approved  in  London  etc.  Bank  v.  Dexter -Horton  &  Co.,  126  Fed.  603, 
light  to  foreclose  mortgage  is  not  barred  by  limitation  so  long  as  debt 
secured  remains  unenforceable. 

136  Cal.  235-237.     WARD  v.  PACIFIC  MUTUAL  INS.  CO. 

Rule  of  Comity  Allowing  Foreign  Receiver  to  sue  here  does  not 
apply  where  rights  of  domestic  creditors  are  involved,  p.  237. 

Approved  in  Lachmann  v.  Supreme  Council,  142  Cal.  26,  when  domestic 
attaching  creditor  and  receiver  of  foreign  insolvent  corporation  both 
claim  fund  situate  in  this  state,  fund  will  be  decreed  to  domestic 
creditor. 

135  Cal.  277-280.    BANTA  v.  WISE. 

Deed  absolute  may  be  shown  to  be  security  for  future  advances,  p. 
2711. 
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Approved  in  Anglo-California  Bank  v.  Cerf^  147  Cal.  988,  where  deedt 
were  made  to  manager  of  bank  to  secure  indebtedness  of  one  of  grantors 
to  bank  and  future  advanoes  by  it,  they  created  only  a  mortgage  lien, 

135  Cal.  289-293.    PENROSE  ▼.  WINTER. 

Pleading. — Nonpa3nnent  in  action  on  contract  need  not  be  averred  in 
terms  when  no  special  demurrer  is  filed,  p.  291. 

Cited  in  Knox  v.  Buckman  etc.  Co.,  139  Cal.  599,  noted  under  Frish  t. 
Caler,  21  Cal.  71. 

135  Cal.  293-298.    LEE  v.  MARKET  ST.  RY.  CO. 

One  having  Opportunity  by  Exercise  of  Proper  Care,  to  avoid  injuring 
another  must  do  so,  notwithstanding  latter  has  placed  himself  in  situa- 
tion of  danger  by  his  own  negligence,  p.  295. 

Approved  in  Harrington  v.  Los  Angeles  Ry.,  140  Cal.  522,  where,  not- 
withstanding negligence  of  plaintiff,  motorman  discovered  perilous 
situation  at  such  time  and  under  such  circumstances  that  he  could,  with 
ordinary  care,  have  avoided  collision,  but,  notwithstanding  warnings  of 
bystanders,  he  recklessly  pushed  car  forward,  whereupon  plaintiff  made 
all  practical  endeavors  without  success  to  avoid  collision,  car  company  it 
liable  as  matter  of  law;  dissenting  opinion  in  Green  v.  Los  Angeles  etc 
Ry.,  143  Cal.  48,  49,  majority  holding  in  action  for  death  railroad  running 
train  at  great  speed  in  city  and  failing  to  give  customary  signals,  is  not 
liable  where  decedent  could  have  escaped  injury  if  she  had  looked  and 
listened.  Distinguished  in  Fraser  v.  California  Street  Cable  R.  Co.  146 
Cal.  717,  railroad  not  liable  for  injuries  to  passenger  caused  by  collision 
of  car  with  wagon,  when  passenger  was  standing  on  foot -board  and  might 
have  taken  more  secure  position. 

Crossing  Railroad  Track  without  stopping  to  look  and  listen  is  gross 
carelessness,  p.  295. 

Approved  in  Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  37,  in  action  for 
death  railroad  running  train  at  great  speed  in  city  and  failing  to  giv» 
customary  signals  is  not  liable  where  decedent  could  have  escaped  in- 
jury if  she  had  looked  and  listened. 

135  Cal.  306-310.    PEOPLE  v.  McLEAN. 

Information  Charging  Defendant  as  Bailee  of  Jewelry  described,  to  b* 
sold  and  proceeds  returned  to  bailor,  and  that  defendant  feloniously 
embezzled  jewelry. and  converted  same  to  own  use  and  to  purpose  not 
within  trust,  is  sufficient,  p.  307. 

Approved  in  People  v.  Goodrich,  142  Cal.  219,  upholding  sufficiency  of 
information  for  embezzlement  of  launch  intrusted  to  defendant  for 
purpose  of  bringing  it  from  one  place  to  another  and  then  purchasing 
same. 
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On  Cross-ezamination  Evidence  of  Witness'  Relationship  as  to  other 
and  independent  transaction  not  involved  in  cass  on  trial  properly  ex- 
cluded, p.  308. 

Approved  in  Ressurection  etc.  Min.  Co.  v.  Fortune  etc.  Min.  Co.,  129 
Fed.  674,  where  witness  for  plaintiff  had  disclosed,  on  direct  examination^ 
part  of  transaction,  fact  that  entire  transaction  constitutes  an  affirma- 
tive defense  is  no  bar  to  its  disclosure  by  cross-examination. 

Alleged  Errors  Merely  Stated  in  Appellant's  Brief,  without  argument 
or  statement  of  reasons  or  authorities  to  show  why  rulings  were  erron- 
eous will  not  be  considered,  p.  309. 

Approved  in  People  v.  Chutnacut,  141  Cal.  685,  refusing  to  review  in- 
structions refused  which  are  referred  to  merely  by  folio;  People  v* 
CebuUa,  137  Cal.  315,  318,  as  to  insufficiency  of  evidence,  and  error  in 
rulings  on  evidence;  Bird  v.  Polter,  146  Cal.  669,  alleged  errors  not  iden- 
tified nor  discussed  in  briefs  will  not  be  considered. 

136  CaL  316-316.    MANTEL  v.  MANTEL. 

Order  refusing  to  set  aside  judgment  on  ground  which  would  have 
been  reviewable  on  appeal  from  judgment,  is  not  appealable,  pp.  316- 
316. 

Approved  in  Alpers  v.  Bliss,  145  Cal.  669,  order  denying  motion  to  va- 
cate and  set  aside  judgment  of  dismissal  is  not  appealable. 

135  Cal.  316-319.    McDOUGALL  v.  McDOtTGALL. 

Husband's  Conveyance  to  Wife  is  not  presumed  obtained  by  undue  in- 
fluence, p.  317. 

Cited  in  Estate  of  McCauley,  138  Cal.  549,  noted  under  Hamilton  y. 
Hubard,  134  Cal.  606. 

135  Cal.  323-331.    SOHLER  v.  SOHLER.    87  Am.  St.  Rep.  98. 

Where  Fraud  Extiinsic  to  Merits  was  committed  by  executrix  by  not 
disclosing  to  court  full  rights  of  heirs,  and  falsely  representing  in  peti- 
tion for  distribution  that  another  child  was  child  of  decedent,  such  dis- 
tributee will  be  declared  a  tniste  of  defrauded  heirs,  p.  327. 

Approved  in  Parsons  v.  Weis,  144  Cal.  419,  where,  in  addition  to  plain- 
tiff's ignorance  of  action,  defendant  took  advantage  of  plaintiff's  ab- 
sence from  state,  and  presented  to  court,  knowingly,  faUe  comments  as 
to  his  ownership  of  property  and  procured  judgment  (|uietlng  his  title 
against  plaintiff,  and  it  appears  latter  was  at  all  times  owner  of  prop- 
erty, judgment  will  be  annulled  in  equity. 

Decree  of  Distribution  though  procured  by  fraud  cannot  be  set  aside 
in  equity,  but  distributees  may  be  made  involuntary  trustees,  p.  330. 
Cited  in  Estate  of  Davis,  136  Cal.  598,  but  held  inapplicable  to  proceed- 
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ing  in  probate  court  to  revoke  probate,  made  after  statutory  time 
therefor;  Aldrich  v.  Barton,  138  Cal.  223,  applying  rule  in  case  of  ex- 
trinsic fraud  of  trustees  in  presenting  false  account  to  court;  Silva  v. 
Santos,  138  Cal.  541,  542,  compelling  just  accounting  in  case  of  guard- 
ian's account,  settlement  of  which  was  procured  by  fraudulent  conceal- 
ment. 

135  Cal.  331-334.    PBOPLS  t.  WILSON. 

Where  Defendant  Failed  to  Request  Instruction  as  to  grand  or  petit 
larceny,  and  uncontradicted  evidence  showed  property  forcibly  taken 
from  person  of  prosecuting  witness,  court  need  not  instruct  as  to  lesser 
offense,  p.  333. 

Approved  in  People  v.  Bailey,  142  Cal.  435,  applying  rule  in  prosecu- 
tion for  rape;  People  v.  Modina,  146  Cal.  144,  applying  rule  In  prosecu- 
tion for  robbery. 

135  Cal.  344-350.     PEOPLE  y.  MENDENHALL. 

In  absence  of  evidence  correct  instruction  which  may  be  applicable 
•cannot  be  deemed  prejudicial,  p.  347. 

Approved  in  People  v.  Wong  Fook  Sam,  146  Cal.  115,  applying  rule 
in  prosecution  for  perjury  to  instruction  that  if  jury  satisfied  beyond 
reasonable  doubt  by  testimony  of  two  witnesses,  or  of  one  witness  and 
•corroborating  circumstances,  that  testimony  was  false,  verdict  should 
be  guilty,  though  instruction  omits  element  of  wilful  falsity. 

135  Cal.  354-356.    MACHADO  v.  KINNET. 

Refusal  of  Court  to  Settle  Statement  on  motion  for  new  trial  cannot 
be  reviewed  on  appeal  from  judgment  and  order  denying  new  trial,  p. 
355. 

Approved  in  Hartmann  v.  Smith,  140  Cal.  467,  following  rule;  Murphy 
V.  Stelling,  138'  Cal.  643,  noted  under  Pendergrass  v.  Cross,  73  Cal. 
475. 

135  Cal.  369-375.    WALKER  v.  SUPERIOR  COURT. 

On  Appeal  from  Judgment,  without  motion  for  new  trial,  defendant 
may  rely  on  any  ground  of  exception  mentioned  in  Code  of  Civil  Proce- 
dure, section  1170,  but  must  have  bill  of  exceptions  settled,  as  provided 
in  section  1171,  p.  373. 

Approved  in  People  v.  Walker,  142  Cal.  93,  on  appeal  from  second 
judgment,  after  reversal  of  first,  after  proper  arraignment,  appellate 
<?ourt  may,  without  reference  to  any  motion  for  new  trial,  consider  any 
jrrounds  of  exception  mentioned  in  Penal  Code,  section  1170,  which  may 
be  embodied  in  bill  of  exceptions  under  section  1171,  including  exceptions 
io  ruling  on  evidence. 
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135  Cal.  375  381.     BALL  v.  TOLMAN.     87  Am.  St.  Rep.  110. 

Repeal  of  Penal  Provisions  of  Act  of  i88o,  against  directors  of 
mining  corporations  at  suit  of  any  stockholder,  before  judgment  in  action 
to  enforce  penalty  became  final,  and  pending  motion  for  new  trial, 
avoided  all  proceedings  thereunder,  pp.  378,  379. 

Cited  in  City  v.  Curtin,  137  Cal.  590,  noted  under  Spears  v.  County, 
101  Cal.  303.  Distinguished  in  Flanigan  v.  Sierra  Co.,  122  Fed.  27, 
where,  under  authority  of  California  Statutes  of  1897,  county  adopted 
ordinance  licensing  sheep  and  pending  action  to  collect  license,  statute 
was  repealed,  action  did  not  abate. 

135  Cal.  385-389.    ESTATE  OF  BEATON. 

Evidence. — Pedigree  cannot  be  shown  by  general  reputation  p.  388. 
Cited  in  Estate  of  Mills,  137  Cal.  303,  discussing  presumption  of  legit- 
imacy of  child  bom  during  marriage. 

135  Cal.   389-396.     STIMSON   ▼.    ALESSANDRO    IRRIGATION   DIS- 
TRICT. 

An  Irrigation  District  has  only  Such  Powers  as  are  given  it  by  act 
of  its  creation,  p.  392. 

Approved  in  Leeman  v.  Ferris  Irr.  Dist.,  140  Cal.  543,  action  cannot 
be  maintained  on  irrigation  bonds  illegally  issued  in  exchange  for  water 
right  certificates,  or  for  warrants  given  in  payment  of  claims  for  labor 
and  salaries,  by  plaintiff,  who  knew  when  he  took  bonds  that  they 
were  issued  in  violation  of  statute. 

Directors  of  Irrigation  District  cannot  contract  with  water  company 
to  issue  all  its  bonds  in  consideration  of  water  certificates  of  water 
•company,  which  has  no  water  plant  in  district,  pp.  3{)2,  393. 

Approved  in  Leeman  v.  Ferris  Irr.  Dist.,  140  Cal.  .>41,  545,  action  can- 
not be  maintained  on  irrigation  bonds  illegally  issued  in  exchange  for 
water  right  certificates,  or  for  warrants  given  in  payment  cf  claims  for 
labor  and  salaries,  by  plaintiff,  who  knew  when  he  took  bonds  that 
they  were  issued  in  violation  of  statute. 

Irrigation  District. — Bonds  are  void  when  based  on  void  statute,  and 
held  by  person  having  notice  of  facts,  p.  393. 

Cited  in  Baxter  v.  Vineland  Irr.  Dist.,  130  Cal.  195  (concurring  opin- 
ion), discussing  effect  of  bona  fide  ownership  thereof. 

136  Cal.  401-408.    LONG  BEACH  CITY  SCHOOL  DISTRICT  v.  DODGE. 

Exception  of  Certain  Contracts  from  provisions  of  Civil  Code,  soition 
1670,  making  contracts  for  liquidated  damaircs  void,  must  be  plead. ''J 
.and  proved,  p.  405. 

Approved   in  Denninck   v.  West  Gal.  Irr.   Co.,  28  ^lont.   2(»2,   wiiero 
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action  is  brought  on  contract  for  the  actual  and  not  liquidated  damages, 
it  is  for  defendant  to  show  by  proper  answer  and  competent  proof 
that  contract  for  stipulated  damages  is  valid  under  Code  of  Civil  Proce- 
dure, section  2244. 

136  Cal.  415-421.     PEOPLE  v.  WILLIAMSON. 

Board  of  Health. — Charter  provisions  of  San  Francisco  with  reference 
to,  sustained,  p.  417. 

Cited  in  Weaver  v.  Reddy,  135  Cal.  431,  but  held  not  decisive  of  duties 
of  such  board. 

Municipal  Charter  will  supersede  inconsistent  code  provisions,  within 
its  legal  scope,  p.  419. 

Cited  in  Carter  v.  Superior  Court,  138  Cal.  152,  noted  under  People^ 
V.  Hill,  125  Cal.  16. 

Miscellaneous. — Ex  parte  Braun,  141  Cal.  210,  Political  Code,  section 
3366,  is  not  applicable  to  city  governed  by  charter  framed  under  consti- 
tution, where  such  charter  confers  upon  its  legislative  body  the  power  to 
impose  and  collect  license  taxes  for  revenue  purposes. 

135  Cal.  430-431.    WEAVER  v.  REDDT. 

When  Superintendent  of  Almshouse  removed  by  state  board  of  health 
brought  suit  against  them  for  reinstatement,  and  appealed  from  judg- 
ment against  him,  after  adoption  of  city  charter,  questions  presented 
by  appeal  are  purely  academic,  pp.  430,  431. 

Approved  in  Bradley  v.  Voorsanger,  143  Cal.  216,  dismissing  appeal 
from  judgment  in  action  to  enjoin  holding  of  election  where  election- 
was  had  prior  to  hearing  of-  appeal. 

135  Cal.  431-434.    PASTENE  Y.  PARDINL 

In  Action  on  Note,  note  imports  consideration,  and  its  production  is 
sufficient  evidence  to  sustain  negative  allegation  of  nonpayment,  p. 
434. 

Approved  in  Thompson  v.  Thompson,  140  Cal.  546,  in  action  against 
administrator  on  note  executed  by  decedent,  plaintiff  makes  prima 
facie  case  by  evidence  of  decedent's  signature  thereto,  and  of  presenta- 
tion and  rejection  of  note  as  claim  against  estate  and  its  production  in 
evidence,  and  burden  rests  on  defendant  to  show  nonexecution  and  want 
of  consideration. 

135  Cal.  442-449.    PEOPLE  y.  MAXTHAI. 

Where  Defendant  Accused  of  Murder  omits  to  request  instruction  as^ 
'  >  presumption  of  innocence,  its  absence  is  not  ground  for  reversal,  p^ 
445. 
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Approved  in  People  v.  Bakwell,  143  Cal.  264,  applying  rule  whero 
•court  failed  to  instruct  on  nature  and  value  of  circumstantial  evidence. 

135  Cal.  456-468.     WBBB  ▼.  WINTER.    S.  C.  Pryor  v.  Winter,  147  Cal. 
559. 

135  Cal.  489-494.    PEOPLE  v.  DONLAN. 

It  is  Proper  to  Instruct  that  Jury  are  not  required  to  determine  wheth- 
•«r  or  not  defendant  was  insane  at  time  of  trial  but  at  time  of  homicide, 
and  that  law  presumes  him  sane,  and  he  has  burden  of  proving  insanity, 
p.  493. 

Approved  in  People  v.  Zeigler,  142  Cal.  338,  339,  340,  following  rule. 

135  Cal.  494-496.  BARTO  v.  BOARD  OF  SUPERVISORS. 

Supervisors. — Taxpayer  cannot  eniain  from  threatened  execution  of 
-contract  that  would  be  void,  p.  496. 

Cited  in  County  v.  Evers,  136  Cal.  134,  noted  under  Colusa  Co.  v.  De 
Jamett,  55  Cal.  373;  Glide  v.  Superior  Court,  147  Cal.  24,  granting  prohi- 
bition to  enjoin  superior  court  from  proceeding  with  suit  to  restrain 
supervisors  from  acting  on  petition  to  organize  reclamation  district. 

135  Cal.  512-521.    IN  RE  DODGE. 

Poll  Tax. — ^Assessor  of  San  Francisco  cannot  retain  percentage  on  poll 
taxes  fixed  by  section  3852,  Political  Code,  p.  515. 

Cited  in  County  v.  Stem,  136  Cal.  67,  denying  right  of  county  clerk 
to  extra  compensation  for  extra  work  done  by  him;  San  Diego  v. 
Schwartz,  145  Cal.  52,  53,  under  County  government  acts  of  1893,  1897, 
commissions  received  by  county  treasurer  for  collecting  collateral  in- 
heritance tax  must  be  paid  into  county  treasury;  Humiston  v.  Shaffer, 
145  Cal.  198,  district  attorney  cannot  charge  expense  of  stenographer  to 
county;  Oakland  v.  Snow,  145  Cal.  422,  under  Oakland  charter  incumbent 
-of  office  of  "auditor  and  assessor"  is  not  entitled  to  commissions  on 
taxes  collected;  Elder  v.  McDougald,  145  Cal.  748,  750,  Police  Judge  of 
San  Francisco  cannot  make  compensation  of  extra  stenographer  in  pre- 
liminary examination  charge  on  county. 

135  Cal.  522-534.    ROCHE  v.  BALDWIN. 

Miscellaneous. — ^Roche  v.  Baldwin,  143  Cal.  189,  193,  statement  in  opin- 
ion on  former  appeal  not  concurred  in  by  majority  of  court  that  com- 
plaint should  have  counted  on  contract  stated  in  defendant's  answer 
and  proved  by  defendant  at  trial,  is  not  law  of  case. 

135  Cal.  552-558.     COURTOIS  v.  GRAND  LODGE,  A.  0.  U.  W.    87  Am. 
St.  Rep.  137. 
Designation  of  Beneficiary  Valid  in  Its  Inception  remains  so,  though 
insurable  interest  or  relationship  of  beneficiary  has  closed,  p.  557. 
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Approved  in  Sheehan  v.  Butchers'  etc.  Assn.,  142  Cal.  496,  where  be 
m-volent  society  by  its  by-laws  contracted  that  membor  may  designate" 
someone  related  to  him  by  blood  as  beneficiary  of  endowment  fund  pay 
able  on  his  death,  contract  is  valid,  and  designation  of  mother  if  left 
unchanged  after  marriage  of  member  was  valid  at  his  death. 

135  Cal.  679-589.    VERMONT  MARBLE  WORKS  v.  DECLEZ  ETC.  CO, 

87  Am.  St.  Rep.  143. 

Agreement  among  stockholders  to  issue  themselves  paid  up  shares  does 
not  affect  rights  of  creditors  without  notice,  p.  584. 

Cited  in  Union  Savings  Bank  v.  Leiter,  145  Cal.  702,  arguendo. 

On  review  of  nonsuit  all  evidence  construed  as  strongly  as  possible  in^ 
favor  of  plaintiff,  p.  689. 

Approved  in  Estate  of  Arnold,  147  Cal.  586,  applying  rule  in  will  eon 
test. 

135  Cal.  589-593.    GREGORY  v.  BONNET. 

Agreement  by  Owner  of  Land  not  to  sell  except  through  agency  of 
broker  within  limited  time  entitles  broker  to  commission  on  bringing 
in  purchaser  willing  to  buy  though  owner  refused  to  sell,  pp.  690-592. 

Approved  in  Merriman  v.  Wickersham,  141  Cal.  570,  where  owner 
made  contract  with  broker  to  effect  sell  of  land  on  commission,  agent 
has  performed  his  part  by  producing  purchaser  able  and  willing  to  buy^ 
and  where  owner  ratified  and  approved  sale  in  writing,  commission 
cannot  be  avoided  by  arbitrary  refusal  by  owner  to  consummate  sale. 

136  Cal.  613-618.    GOODYEAR  RUBBER  CO.  v.  E0REKA. 

Where  city  contract  is  required  by  charter  to  be  approved  by  city 
attorney,  it  is  immaterial  that  he  approved  it  after  mayor  signed  it,. 
p.  617, 

Approved  in  Earl  v.  Bowen,  146  Cal.  763,  applying  rule  where  clerk 
.signed  contract  with  approval  of  council  before  city  attorney  approved 
it. 

135  Cal.  628-633.     UNION  SAV.  BANK  v.  DUNLAP. 

Directors  of  insolvent  bank  may,  without  authority  of  court  assess- 
shareholders  on  unpaid  capital  stock,  pp.  630-632. 

Approved  in  Union  Savings  Bank  v.  Leiter,  145  Cal.  700,  701,  70(1, 
following  rule. 

135  Cal.  649-653.    PRATT  v.  BROWNS. 

Legislature  has  no  Power  to  Classify  Counties  except  for  purpose  of 
regulating  compensation  of  county  ofiUcers,  p.  650. 
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Approved  in  Sanchez  v.  Fordyce,  141  Cal.  429,  upholding  County  Gov- 
ernment Act  of  1901,  providing  that  in  townships  having  population  of 
less  than  six  thousand,  there  shall  be  but  one  constable  and  one  justice 
of  the  peace. 

135  Cal.  660-662.    CLUNESS  ▼.  BOWEN. 

Unlawful  Detainer. — Supersedeas  cannot  be  issued  by  supreme  court 
on  appeal  without  order  of  trial  judge,  p.  662. 

Cited  in  Bateman  v.  Superior  Court,  139  Cal.  144,  denying  petition, 
therefor. 

135  CaL   662-666.     BLOCHMAN    ▼.    SPRECKELS.      See    Goldtree    v. 
Spreckles,  135  Cal.  673,  discussing  same  facts  and  affirming  former 
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136  CU  1-8.    ALLEN  ▼.  PEDRO.    S.  C,  138  Gal.  202. 

136  GaL  17-10.    SIHTH  v.  SXTPERIOS  COURT.    S.  C.  147  Oil.  146,  148. 

IM  Gal.  19-23.    WARD  v.  DUNNE.    S.  G.,  see  PEOPLE  v.  WARD,  138 
Gal.  685. 

Conrts  of  Record  bAve  Inherent  Power  to  cause  its  records  to  be  cor- 
rected in  accordance  with  facts,  p.  22. 

Approved  in  People  v.  Ward,  141  Gal.  631,  where  defective  minute 
entry  of  judgment  for  imprisonment  in  state  prison  rendered  on  convic- 
tion of  felony  embezzlement,  afforded  sufficient  evidence  to  justify  order 
nunc  pro  tunc,  correcting  defects  therein,  such  order  will  be  affirmed 
on  appeal  therefrom. 

136  Gal.  31-36.    COLLINS  ▼.  O'LAVERTY. 

Administrator  may  be  alleged  to  be  such  without  pleading  order  of  ap- 
pointment, p.  33. 

Gited  in  San  Francisco  etc.  Lt.  Go.  v.  Hartung,  138  Gal.  230,  sustain- 
ing similar  allegations  and  holding  section  456,  Gode  of  Glvil  Procedure 
inapplicable. 

136  Gal.  63-69.    COUNTY  OF  HUMBOLDT  v.  STERN. 

County  Clerk  is  not  entitled  ^o  extra  compensation  for  extra  work 
when  within  scope  of  official  duties,  p.  66. 

Gited  in  Gontra  Gosta  v.  Soto,  138  Gal.  63,  but  sustaining  contract  by 
•county,  with  attorney,  for  collection  of  moneys  due  it,  although  he  em- 
ploys county  officials  to  assist  him  therein  San  Diego  Go.  v.  Schwartz, 
145  Gal.  52,  63,  under  Gounty  Government  Acts  of  1893,  and  1897,  county 
treasurer  cannot  keep  commissions  for  collection  of  collateral  inheritance 
tax;  Humiston  v.  Shaffer,  145  Gal.  198,  district  attorney  cannot  charg* 
^ompenBation  of  stenographer  to  county. 
Notes  Gal.  Rep.— 326       6201 
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136  Cal.  79-84.    ESTATE  OF  FAIR. 

Trust  in  Personalty  Created  by  Same  Will  which  is  inseparably  united 
with  invalid  trust  as  to  realty,  falls  with  defeat  of  trust  scheme  of  testa- 
tor, pp.  81-83. 

Approved  in  Hofsas  v.  Cummings,  141  Cal.  529,  following  rule;  Estate 
«if  Dixon,  143  Cal.  514,  devise  to  trustees  in  trust  to  receive  income  of 
rt-al  and  personal  property  and  to  dispose  of  same  for  suppo-rt  of  grand- 
son until  he  reach  age  of  thirty  years,  and  then  to  transfer  property 
to  heir,  being  void  as  to  realty,  where  it  is  apparent  that  testator  would 
not  have  devised  small  amount  of  personalty  in  trust  if  he  had  known 
that  devise  of  realty  was  void,  whole  trusts  scheme  fails;  Estate  of 
Pichoir,  139  Cal.  668,  687,  holding  no  such  connection  shown  under  will 
discussed. 

136  Cal.  97-107.    ESTATE  OF  SANFORD.  I 

Trust  Created  by  Will  to  Receive  Rents  of  Land  until  one  of  bene- 
ficiaries shall  attain  certain  age  and  to  apply  net  incomie  "to  such  an  ex- 
tent and  at  such  time  or  times  as  in  their  judgment  may  be  proper"  to 
and  for  use  of  beneficiaries  named,  is  void  as  not  imperative,  pp.  99-101. 

Approved  in  Estate  of  Dixon,  143  Cal.  513,  devise  to  trustees  in  trust 
to  receive  income  of  real  and  personal  property  and  to  dispose  of  same 
for  support  of  grandson  until  he  reach  age  of  thirty  years,  and  then  tx> 
transfer  property  to  heir,  being  void  as  to  realty,  where  it  is  apparent 
that  testator  would  not  have  devised  small  amount  of  personally  in 
trust  if  he  had  known  that  devise  of  realty  was  void,  whole  trust  scheme  j 

fails;   Sacramento  Bank   v.  Montgomery,   146  Cal.  747,  749,  invalidity  | 

of  trust  to  convey  lands  to  certain  beneficiaries,  does  not  affect  valid  | 

severable  trust  to  lease  realty  and  to  pay  net  rentals  to  named  son  of  j 

grantor,  so   long  as  he  shall  live;    Distinguished   in   Estate  of  Reith,  I 

144  Cal.  319,  where  will  assigned  to  trustees  named  "added  duty  of 
keeping  children  in  such  circumstances  as  will  permit  them  to  have  every  ! 

comfort  of  dress,  etc.,  and  all  needed  education  which  shall  fit  them  for 
career  in  any  position  in  life,"  it  is  valid,  terms  of  trust  being  impera- 
tive; Estate  of  Dumphy,  147  Cal.  102,  will  providing  for  investment  m 
realty  and  that  principal  estate  "shall  go  to"  certain  beneficiaries,  is 
valid,  though  it  provides  that  share  corresponding  to  income  paid  to 
wife  son  and  daughter  shall  not  be  "transferred  and  distributed"  as 
wife  or  daughter  may  by  will  direct,  or  "paid"  as  son  may  by  will 
direct:  Estate  of  Pichoir,  139  Cal.  690,  noted  under  Estate  of  Fair,  132 
Cal.  523. 

136  Cal.  110-113.    ESTATE  OF  WAKEFIELD. 

Nominee  of  Brothers  of  Decedent  who  are  not  entitled  to  administer 
as  heirs  at  law  of  decedent  and  who  are  merely  devisees  of  deceased 
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mother,  who  was  sole  heir  of  deceased  sister,  is  not  entitled  to  letters 
as  against  public  administrator,  pp.  Ill,  112. 

Approved  in  Estate  of  Edson,  143  Cal.  608,  son  who  has  convej'ed  all 
interest  in  estate  of  deceased  mother  to  his  father  is  not  entitled  to  ad- 
minister on  mother's  estate  in  preference  to  his  sister,  notwithstanding 
intervening  death  of  father  prior  to  application  for  letters. 

136  Cal.  122-126.    STIMSON  MILL  CO.  v.  BRAUN.    89  Am.  St.  Rep.  116. 

Mechanics'  Liens. — Statute  declaring  that  purchase  price  shall  all  be 
paid  in  money  is  void,  p.  126. 

Cited  in  Snell  v.  Bradbury,  139  Cal.  381,  382,  construing  section  1183^ 
Code  of  Civil  Procedure,  and  discussing  right  of  legislature  to  impair 
power  of  contract;  Ex  parte  Drexel,  147  Cal.  766,  holding  void  trading 
stamp  act  of  1905. 

136  Cal.  127-129.    PEOPLE  v.  RICHARDS. 

Information  for  Robbery  Alleging  Property  taken  was  personal  prop- 
erty  of  person  named  and  consisted  of  "about  ninety  cents  or  more,"  i» 
sufficient,  p.  128. 

Approved  in  People  v.  Stevens,  141  Cal.  490,  upholding  sufficiency  of 
information  for  robbery  as  against  motion  in  arrest,  where  property 
taken  is  described  as  "one  purse  containing  twenty -eight  dollars  and 
sixty -two  cents  in  lawful  money  of  the  United  States  of  America,  of 
the  value  of  twenty-eight  dollars  and  sixty-two  cents." 

136  Cal.  146-149.    REDONDO  BEACH  y.  CATS. 

Act  of  March  19,  1889,  relating  to  incurring  of  bonded  indebtedness  bjr 
municipalities,  does  not  authorize  incurring  of  bonded  debt  for  graaing 
and  opening  streets  in  city  of  sixth  class,  p.  148. 

Distinguished  in  Mill  Valley  v.  House,  142  Cal.  699,  700,  under  Statutes 
of  1901,  page  27,  municipal  bonds  may  be  issued  for  street  work  by  city 
of  sixth  class. 

Municipal  Bonds  may  be  issued  for  sewer  construction  under  Statutes 
of  1889,  page  399,  p.  149. 

Cited  in  Peckham  v.  Watsonville,  138  Cal.  243,  holding  procedure 
established  by  general  street  improvement  act  not  exclusive. 

136  Cal.  160-168.    BAKER  v.  BORELLO. 

Challenge  to  juror  for  bias  who  was  unacquainted  with  plaintiff  is 
not  determined  from  single  question  as  to  mere  abstract  bias  in  favor 
of  one  in  plaintiflfs  position,  where  from  his  whole  testimony  it  cannot 
be  said  court  erred  in  holding  him  competent,  p.  106. 

Approved  in  Graybill  v.  De Young,  146  Cal,  423,  upholding  competency 
of  juror  in  libel  who  was  newspaper  man  and  considered  libel  suits 
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speculations  and  thought  fact  of  being  newspaper  man  might  create 
prejudice  but  would  try  case  on  evidence  adduced  and  upon  law  as  given 
by  court. 

136  Cal.  175-177.    BINGHAM  ▼.  KEARNEY. 

Judgment  Between  Same  Parties  is  conclusive  as  to  subject  matter  in 
f*ontroversy  in  all  actions  involving,  some  question  and  on  all  matters 
involved  in  issues  which  might  have  been  litigated,  p.  177. 

Approved  in  Ivancovich  v.  Weilenman,  144  Cal.  762,  where  in  former 
action  for  partition  defendants,  sued  as  cotenants,  claimed  title  to  whole 
land  under  foreclosure  of  joint  mortgage  executed  by  all  tenants  in 
common,  by  purchase  of  certificate  of  sale  and  deed  from  mortgagee, 
who  made  purchase,  to  whom  they  executed  mortgage,  which  mortgagee 
defendant  claimed  a  lien  on  whole  land,  final  judgment  therein  that 
plaintiff's  land  is  not  subject  to  lien  of  defendant,  is  conclusive  in 
subsequent  action  by  defendant  cotenants  to  enforce  lien  on  land  al- 
lotted to  plaintiffs  in  partition;  Greer  v.  Greer,  142  Cal.  623,  in  action 
by  wife  for  divorce  for  desertion  and  for  cancellation  of  deed,  for  purpose 
of  enforcing  alimony,  former  judgment  for  defendant  in  axstion  by  her 
lor  maintenance,  grounded  on  same  desertion,  in  which  court  found  there 
was  no  desertion  and  that  plaintiff  was  not  entitled  to  cancellation  or 
to  enforce  alimony  on  property  conveyed,  judgment  is  admissible  to 
show  jurisdiction  in  former  action  and  to  preclude  retrial  of  validity  of 
transfer  or  of  desertion  in  action  for  divorce;  Estate  of  Harrington,  147 
Cal.  129,  130,  where  claim  of  widowhood  of  deceased  person  litigated  on 
issue  joined  on  petition  of  widow  for  homestead  and  was  determined 
against  her,  she  cannot  claim  as  widow  on  distribution  of  estate. 

136  Cal.  178-182.    KEITH  ▼.  ELECTRICAL  ENGINEERING  CO. 

Contemporaneous  &nd  Practical  Constniction  of  contract  by  parties  is 
strong  evidence  of  meaning  of  equivocal  terms,  p.  181. 

Approved  in  Williams  v.  Ashurst  Oil  etc.  Co.,  144  Cal.  624,  in  constru- 
ing contract  for  shares  of  oil  stock  given  in  consideration  of  deed  of  oil 
rights,  where  contract  is  silent  as  to  any  certificate  of  stock,  parol  is 
admissible  to  show  that  at  time  of  execution  of  contract  it  was  orally 
agreed  that  shares  should  not  be  "treasury  stock,*'  but  of  "pool  stock," 
of  which  no  certificates  were  to  be  issued  until  expiration  of  five  years, 
Tjut  only  special  receipts  showing  ownership  thereof;  Bell  ▼.  Staacka, 
141  Cal.  201,  where  acts  and  conduct  of  parties  up  to  time  of  uncle's 
death  all  tend  to  show  that  trust  deed  to  land  was  in  lieu  of  an  ante- 
cedent debt  and  mortgage  held  by  uncle  as  security,  and  that  deed  was 
intended  as  security  for  debt  then  due  and  to  become  due  from  plaintiff 
to  uncle  for  further  advances,  such  acts  and  conduct  show  contemporane- 
ous and  practical  construction  of  contract  which  prevails  over  plaintiff's 
testimony  to  contrary ;  Kennedy  v.  Lea,  147  Cal.  603,  construing  contnu^ 
relating  to  sale  of  mining  stock  as  conditional  sale. 


6206  Notes  on  California  Reporte.  136  Cal.  185-279^ 

136  Cal.  186-195.    BAXTER  v.  VINELAND  IRR.  DISTRICT. 

Recitals  in  Bonds  that  They  were  Issued  Pursuant  to  Law  is  suffi- 
cient evidence  of  regularity  in  favor  of  bona  fide  holder,  and  he  is  not 
bound  to  look  further,  p.  190. 

Distinguished  in  Leeman  v.  Ferris  Irr.  Dist.,  140  Cal.  544,  principle 
that  recital  in  bnds  of  compliance  with  statute  is  sufficient  to  protect 
purchaser  as  bon4  fide,  without  further  injury,  has  no  application  where- 
purchaser  has  knowledge  of  fact  which  in  connection  with  statute, 
which  he  is  presumed  to  know,  establishes  illegality  of  issue. 

136  Cal.  232-237.     HOLT  MANITFACTURING  COMPANY  v.  THORN- 
TON. 

What  is  Proximate  Damage  caused  by  breach  of  contract,  stated,  p. 
236. 

Approved  in  Occidental  Con.  Min.  Co.  v.  Comstock  T.  Co.,  125  Fed. 
246,  applying  rule  in  action  for  breach  of  contract  where  plaintiff  by 
such  breach  was  prevented  from  working  mine  without  great  loss  and 
expense. 

136  CaL  248-252.    CHASE  ▼.  SHEERER. 

Instance  of  specifications  showing  illegal  delegation  of  power  to  street 
superintendent,  p.  251. 

Approved  in  dissenting  opinion  in  Chase  v.  Trout,  146  Cal.  376,  ma- 
jority holding  delegation  to  superintendent  of  powers  vested  by  law  isk 
council  as  to  number  and  location  of  culverl»,  which  might  lawfully  have- 
been  given  to  superintendent  in  first  instance,  is  subject  to  curative^ 
power  of  Bond  Act. 

136  Cal.  266-279.    PATTERSON  v.  HANLEY. 

Ballots  upon  Which  Cross  is  marked  in  place  opposite  words  "no  nomi- 
nation," have  distinguishing  mark  and  must  be  rejected,  p.  271. 

Approved  in  Kincaid  v.  Reid,  142  Cal.  89,  following  rule;  Maddux 
V.  Walthall,  141  Cal.  414,  number  of  ballots  stamped  after  words  "no 
nomination"  cannot  affect  their  illegality;  Salcido  v.  Roberts,  136  Cal. 
679,  672,  as  to  legal  marks  in  improper  places,  and  as  to  use  of  double - 
marks;  People  v.  Campbell,  138  Cal.  21,  22,  as  to  similar  objections. 

Ballots  of  assisted  voters  without  oath  that  he  could  not  read  or  by 
reason  of  physical  disability  he  was  unable  to  mark  his  ballot,  is; 
fllegal,  p.  275. 

Approved  in  Huston  v.  Anderson,  145  Cal.  337,  following  rule. 

Upon  New  Trial  Ordered  as  Result  of  Appeal  in  election  contest,  court 
need  not  recount  ballots  to  which  no  objection  was  made  at  first  trials 
p.  278. 
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Distinguished  in  Ken  worthy  v.  Mast,  141  Cal.  275,  where  fiitfiing  of 
trial  court  as  to  malconduct  of  election  board  was  not  sustained  by 
evidence  as  to  one  precinct,  which  was  decisive  of  election,  appellate  court 
cannot  render  final  judgment,  but  will  order  new  trial,  in  which  court 
will  determine  case  in  accordance  with  views  expressed  by  appellate 
court. 

laa  C^l.  292-293.    RICE  v.  MEINERS.    S.  C,  see  VENTURA  ETC.  CO. 
y.  MEINERS,  136  Cal.  289. 

136  Cal.  306-312.    ESTATE  OF  BLAKE  v.  BLAKE.    89  Am.  St.  Rep.  12S. 

Credibility  of  Experts  and  Weight  to  be  given  to  their  testimony  is 
for  jury,  p.  309. 

Approved  in  Quint  v.  Dimond,  147  Cal.  714,  applying  rule  in  action  for 
^lamages  for  burning  crops  caused  by  sparks  from  harvester;  Nelson 
V.  McLellan,  31  Wash.  213,  expert  evidence,  being  competent  under 
law,  must  go  to  jury  same  as  any  other  testimony,  and  it  is  error  for 
court  to  discriminate  in  any  way  against  its  weight  in  instructing  jury. 

136  Cal.  321-326.    HUMBOLDT  ETC.  SOC.  ▼.  MARCH. 

Party  to  Action  cannot  Claim  absolute  right  to  have  foreclosuire  sale 
vacated  unless  he  has  sustained  injury  by  reason  of  irregularity  therein, 
p.  324. 

Approved  in  Summerville  v.  March,  142  Cal.  658,  659,  refusing  to  eet 
-aside  foreclosure  sale  merely  because  of  departure  from  decree  ordering 
sale  in  one  tract  where  no  damage  resulted  therefrom. 

136  Cal.  353-366.     HATTON  v.  HATTON. 

Policy  of  Law  is  Against  Granting  divorces,  p.  366. 

Approved  in  Doyoe  v.  Superior  Court,  140  Cal.  483,  upholding  act  of 
J903,  adding  sections  131  and  132  to  Civil  Code,  relating  to  interlocutory 
decrees  in  divorce.  Berry  v.  Berry,  145  Cal.  787,  where  wife  seeks  divorce 
on  ground  of  willful  neglect  of  husband  to  provide  necessaries  of  lite, 
he  having  the  ability  to  do  so,  and  his  ability  was  shown  only  by  the 
uncorroborated  evidence  of  the  wife,  and  willful  neglect  was  disproved 
-by  husband's  testimony,  wife  cannot  get  divorce;  Grannis  v.  Superior 
Court,  146  Cal.  252,  where  court  entered  final  divorce  decree  without 
previous  interlocutory  decree,  it  may  after  lapse  of  one  year  modify 
it  by  vacating  part  awarding  absolute  decree,  without  affecting  decree, 
in  so  far  as  it  may  determine  that  plaintiff  is  entitled  to  divorce. 

136  Cal.  379-385.    HARRIS  v.  HARRIS. 

Claimant  of  Property,  legal  title  of  which  stands  in  name  of  another^ 
must  establish  claim  by  clear,  satisfactory  and  convincing  evidence,  pL 
384. 


5207  Notes  on  CaHfornia  Heports.  136  Cal.  394-474 

Distinguished  in  Estate  of  Harrington,  140  Cal.  248,  when  wife  marries 
second  time  after  absence  of  husband,  who  was  believed  by  her  to  b(' 
dead,  and  generally  so  reputed,  she  cannot  claim  probate  homestead  iu 
estate  of  former  husband  as  his  widow  while  second  marriage  remains 
unannulled. 

136  Cal.  394-396.    GARNER  y.  JUDD.. 

In  Order  to  Adopt  an  Illegitimate  Child,  father  must  receive  it  into 
his  home,  whether  he  is  single  or  married,  pp.  395,  396. 

Distinguished  in  Estate  of  De  Laveaga,  142  Cal.  170,  where  father, 
who  was  single  man,  never  received  illegitimate  child  into  his  family,  or 
into  home  in  which  he  lived,  or  into  or  among  his  kindred,  and  did  not 
treat  him  as  if  he  were  legitimate,  but  treated  him  and  referred  to  him 
as  an  illegitimate  child,  there  is  no  legitimation. 

136  Cal.  396-402.    HATES  v.  KIRKWOOD. 

Irregularities  on  Part  of  Election  Officers  from  which  no  injurious  re- 
sults follow  and  which  were  not  fraudulent,  do  not  invalidate  election, 
pp.  400-402. 

Approved  in  Abbott  v.  Hartley,  143  Cal.  486,  following  rule. 

136  Cal.  419-421.     CANADIAN  ETC.  MORTGAGE  AND  TRUST  CO.  y. 
BOAS. 

Prior  mortgagee  who  acquires  title  under  foreclosure  of  his  mortgage, 
milking  second  mortgagee  a  party  and  thereafter  redeems  from  sale 
for  taxes  on  second  mortgagee,  is  not  entitled  to  reimbursement  from 
second  mortgagee,  p.  421. 

Approved  in  Henry  v.  Gordon  City  Bank  etc.  Co.  145  Cal.  56,  57  (dis- 
tinguished in  dissenting  opinion  p.  61),  following  rule. 

136  Cal.  432-454.    WINCHESTER  v.  HOWARD.     89  Am.  St.  Rep.  153. 
S.  C.  Niccolls  V.  Rice,  147  Cal.  635,  637,  640. 

Constitutional  provisions  are  self-executing  when  they  can  be  given 
reasonable  effect  without  legislative  aid,  unless  intention  to  contrary 
clearly  appears,  p.  440. 

Approved  in  Denninger  v.  Recorder's  Court,  145  Cal.  635,  upholding 
municipal  ordinance  of  city  of  fifth  class  fixing  minimum  gas  rate  and 
declaring  it  misdemeanor  to  charge  or  receive  more. 

136  Cal.  466-474.    SANGUINETTI  ▼.  POCK.    89  Am.  St.  Rep.  169. 

Owner  of  upper  land  has  easement  for  discharge  of  surface  water 
caused  by  rainfall  as  it  is  accustomed  naturally  to  flow  over  surrace  of 
lower  adjacent  land,  and  owner  of  lower  land  cannot  interrupt  such 
flow  to  injury  of  upper  owner,  p.  469. 
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Approved  in  Wood  v.  Moulton,  146  Cal.  319,  owner  of  higher  land 
cannot,  to  injury  of  lower  owner,  divert  surface  water  upon  lower  land, 
over  which  it  would  not  naturally  have  flowed. 

136  Cal.  474-478.    COUNTY  OP  SUTTER  ▼.  TISDALS. 

Highways. — ^Regularity  of  proce^ings  is  conclusively  presumed  from 
order  directing  suit,  p.  478. 

Cited  in  County  v.  Raymond  G.  Co.,  139  Cal.  130,  holding  form  of  bond 
not  collaterally  assailable. 

136  Cal.  481-484.    HAG6IN  v.  KELLY. 

Added  prayer  of  complaint  in  ejectment  for  restraining  order  against 
waste  does  not  change  nature  of  action,  p.  483. 

Approved  in  Reiner  v.  Schroeder,  146  Cal.  416,  fact  that  claim  for 
damages  was  made  in  complaint  to  quiet  title  does  not  affect  result  of 
trial  of  issue  of  owneraihip,  where  such  claim  ignored  by  jury  and  only 
nominal  damages  awarded. 

136  Cal.  484-486.    FREE  GOLD  MINING  CO.  ▼.  SPIER& 

Miacellaneoiis. — ^Elliott  t.  Superior  Court,  144  CaL  507,  reciting  history 
of  litig&tion. 

136  Cal.  491-497.    WRINKLE  y.  WRIGHT. 

During  pendency  of  land  contest  referred  to  court  for  adjudication 
there  can  be  no  new  application  for  same  land  by  third  party  alleging 
different  ground  of  contest,  p.  406. 

Approved  in  Youle  v.  Thomas,  146  Cal.  544,  applying  rule  where  new 
applicant  attempted  to  intervene  in  land  contest. 

136  Cal.  610-514.    ABBOTT  ▼.  JACK. 

Where  stock  book  shows  stock  issued  to  wife  and  stood  for  three 
years  in  her  name,  and  she  assigned  certificate  to  husband  two  days 
after  its  issuance,  she  is  liable  as  stockholder  when  she  continued  aa 
such  on  books,  pp.  613,  514. 

Distinguished  in  Welch  y.  Gillelen,  147  Gal.  580,  pledgee  not  liable  as 
stockholder  where  it  was  transferred  to  his  name  by  mistake  of  secre- 
tary. 

136  Cal.  514-520.    HUDDESTON  y.  WASHINGTON. 

Voluntary  payment  of  debt  of  third  person  without  request  or  promise 
of  repayment,  cannot  be  recovered,  p.  519. 

Approved  in  MsGlew  v.  McDade,  146  Cal.  654,  brother  of  deceased  who 
made  voluntary  payment  of  debt,  due  from  decedent  for  doctor's  servioes 
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without   taking   alignment   of  claim,  and  without  request  to  pay  or 
promise  of  repayment,  cannot  recover  on  claim  presented  against  estate. 

136  Gal.  520-524.    PEOPLE  v.  SWIST. 

Where  Testimony  Showed  Either  Commission  of  Offense  charged  or 
that  defendant  was  not  guilty,  instruction  as  to  form  of  verdicts  was. 
not  improper  because  not  including  leaser  offense,  p.  524. 

Approved  in  People  v.  Keith,  141  Cal.  690,  where  evidence  admitted 
of  no  doubt  of  fact  of  sexual  intercourse,  which,  if  without  consent,  was- 
rape,  or  if  with  consent  included  no  offense  within  crime  charged,  re- 
quested instruction  that  jury  might  find  defendant  guilty  of  less  offenses 
specified  was  properly  refused;  People  v.  Stevens,  141  Oal.  401,  where 
evidence  was  such  that  if  defendant  was  not  convicted  of  robbery  he 
could  not  be  convicted  at  all,  instructions  on  larceny  were  immaterial. 

Perjury.— Form  of  Oath  is  sufficient  if  substantially  in  compliance- 
with  statute,  p.  521. 

Cited  in  People  v.  Parent,  139  GaL  601,  as  to  omission  of  *'So  help 
you  God,"  as  in  main  case. 

136  Cal.  533-537.    NSWHALL  ▼.  BAIVK  OF  LIVERMORE. 

Mortgage  Lien  is  waived  as  to  property  not  included  in  foreclosure- 
suit,  p.  536. 

Cited  in  Murphy  v.  Superior  Court,  138  Cal.  72,  noted  under  Mascarel 
V.  Raffour,  51  Cal.  242. 

136  CaL  552-555.    HOPKINS  v.  SUPERIOR  COURT. 

Court  cannot  refuse  to  enter  plaintiff's  dismissal  where  affirmative- 
relief  not  claimed  in  answer  until  defendant's  costs  paid,  and  order 
case  reset  for  trial,  and  prohibition  lies  to  restrain  such  action,  p.  553-  ' 
554. 

Approved  in  Glide  v.  Superior  Court,  147  Cal.  28,  prohibition  lies  to 
restrain  superior  court  from  proceeding  with  suit  to  enjoin  supervisors 
from  acting  on  petition  to  organize  reclamation  district. 

136  Cal.  558-564.    ESTATE  OF  MOTZ. 

New  Trial. — Specification  of  particulars  is  sufficient  when  notifying 
adversary  of  moving  party's  contentions,  p.  561. 

Cited  in  Laidlaw  v.  Pacific  Bank,  137  Cal.  398,  holding  specifications 
sufficient. 

Though  testator  feeble  in  health  and  ill,  aged  and  infirm,  he  has 
sufficient  capacity  to  make  will  if  he  was  of  sufficiently  sound  mind  to 
be  capable  of  understanding  nature  and  situation  of  his  prc^rty,  and  of 
disposing  thereof  intelligently,  p.  562. 
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Approved  in  Estate  of  Dole,  147  Cal.  192,  upholding  will  of  aged  and 
infirm  person. 

136  Cal.  576-580.     CHURCHILL  v.  ROSE. 

Injunction  to  Restrain  Diversion  of  Waters  of  Creek  from  plaintiff's 
land  is  en'oneous  in  including  waters  developed  from  spring  on  de- 
fendant's land  by  defendant's  grantor  which  increased  flow  of  creek, 
p.  678. 

Approved  in  Roberts  v.  Krafts,  141  Cal.  27,  under  grant  of  right  t« 
enter  land  and  develop  water  by  means  of  tunnels,  cuts  or  otherwise 
and  convey  them  to  plaintiff's  lands,  where  plaintiff  did,  by  means  of 
tunnels  and  cuts,  accumulate  waters  diffused  through  sand  and  gravel, 
constituting  subsurface  flow  of  creek  on  defendant's  land,  there  was  a 
development  of  water  as  provided  in  contract. 

136  Cal.  590-598.    ESTATE  OF  DAVIS. 

Probate  of  Will. — Notice  by  publication  is  in  rem  and  affects  all,  p. 
595. 

Cited  in  Estate  of  Leonis,  138  Oal.  200,  noted  under  Grail  v.  Pose  ?tc. 
Dist.,  87  Oal.  147. 

Decree  of  Distribution. — ^Equity  may  declare  distributers  to  be  trus- 
tees in  case  of  fraud,  under  certain  contingencies,  p.  598. 

Cited  in  Estate  of  Wickersham,  138  Cal.  364,  but  question  held  not 
presented  on  the  appeal. 

136  Cal.  599-603.    FAY  v.  HOWE. 

Charitable  Trusts  must  have  indefinite  beneficiaries,  p.  601. 

Distinguished  in  Estate  of  Merchant,  143  Cal.  540,  distribution  prop- 
erly made  of  residue  of  estate  to  trustees  under  will  which  made  charit- 
able bequest  to  them  for  benefit  of  Oakland  Red  Cross  Society,  and  to 
be  used  to  equip  hospital  for  soldiers  coming  from  Pacific  Coast. 

Charitable  Trust. — Successor  to  trustee  will  be  appointed  by  court 
where  will  is  silent,  p.  602. 

Cited  in  Estate  of  Gay,  138  Oal.  554,  noted  under  Estate  of  Upham, 
127  Cal.  90. 

136  Cal.  605-612.     HOWLIN  v.  CASTRO. 

Where  deed  delivered  in  escrow  to  secure  contract  for  support  of 
grantor  by  grantee,  and  grantor  did  not  intend  to  deliver  deed  uncondi- 
tionally, no  title  passed,  p.  610. 

Approved  in  Keyes  v.  Meyers.  147  Cal.  705,  where  deed  in  favor  of 
creditor  delivered  in  escrow  with  instructions  not  to  deliver  to  other 
during  life  of  either,  and  later  creditor  agreed  to  pay  grantor's  debts. 


:5211  Notes  on  California  Reports.  136  Gal.  631-672 

provided  that  on  payment  of  all  claims  grantor  could  repossess  deed,  and 
it  was  delivered  to  grantee  on  grantor's  death,  no  title  passed. 

loo  Cal   631-636.    KIMBALL  v.  TRIPP. 

Where  Circumstances  of  Transaction  are  such  that  person  who  takes 
title  to  property  cannot  be  permitted  to  enjoy  it  in  whole  or  in  part, 
without  violating  equitable  principles,  constructive  trust  is  raised,  p. 
635. 

Approved  in  Donnelly  v.  Rees,  141  Cal.  61,  where  deed  waa  not  pro- 
cured by  fraud,  though  made  to  defraud  creditors,  equity  will  relievo 
Against  it. 

An  heir  who  is  one  of  several  tenants  in  common  may  sue  to  enforce 
jk  constructive  trust,  p.  635. 

Approved  in  Page  v.  Garver,  146  Cal.  579,  heir  of  deceased  person  may. 
in  absence  of  administration,  sue  to  cancel  deed  obtained  from  him  in 
his  life  time  by  fraud,  and  to  recover  interest  in  realty  so  fraudulently 
obtained. 

136  Cal.  636  640.    BIRCH  ▼.  COOPER. 

Vendee  may  refuse  to  pay  purchase  price  until  cloud  created  by  sub- 
sequent contract  of  sale  has  been  removed,  or  effective  olTer  made  to 
remove  it,  p.  639. 

Cited  in  Leach  v.  Rowley,  138  Cal.  714,  715,  holding  vendee  not  in  de- 
fault, and  that  action  to  quiet  title  by  vendor  was  not  maintainable. 

136  Cal.  652-655.     PEOPLE  ▼.  WHEELER. 

Physician  Appointed  by  Supervisors  as  "county  physician"  is  not 
a  public  officer,  but  a  mere  employee  of  the  board,  p.  654. 

Approved  in  People  v.  Shearer,  143  Cal.  68.  69,  an  information  charg- 
ing ''county  physician"  as  such  with  embezzlement  of  money  which 
came  into  his  possession  by  virtue  of  his  trust  as  such  officer  is  in- 
sufficient as  against  special  demurrer;  Wall  v.  Board  of  Directors,  145 
Cal.  472,  physician  elected  by  dir«»ctors  of  deaf  and  dumb  asylum,  can- 
not remove  him  during  term  prescribed  by  Pol.  Code,  §  2255,  subd.  4. 

136  Cal.  670-672.     SALCIDO  v.  ROBERTS. 

Stamping  Cross  After  Names  written  in  blank  column  is  distinguish- 
ing mark,  rendering  ballots  invalid,  p.   672. 

Approved  in  Kincaid  v.  Reid,  142  Cal.  89,  Maddux  v.  Walthall,  141 
Cal.  414,  and  McCarthy  v.  Wilson,  146  Cal.  326,  all  following  rule. 

Elections — ^Distinguishing  Mark. — Erasure  on  ballot  may  be,  p.  672. 
(  itiMl    in    People   v.    Campbell,    138   Cal.   20,   holding   ballots   invalid 
therefor. 


136  Cal.  676-687.        Notes  on  California  Reports.  521?  | 

i 

136  Cal.  675-678.    KALTSCHMIDT  v.  WEBER.  | 

Appeal. — Order  settling  new  trial  statement  filed  after  statutory 
time  is  not  independently  appealable,  p.  677. 

Cited  in  Murphy  v.  Stelling,  138  Cal.  043.  644,  but  ruling  aliter  as  to 
order  refusing  to  settle  such  statement.  Distinguished  in  Ryer  v.  Rio 
Land  and  Improvement  Co.  147  Cal.  465,  after  statement  on  motion  for 
new  trial  has  been  settled  and  ordered  engrossed,  opposing  party  has 
no  right  to  demand  that  objections  and  exceptions  taken  to  laches  of 
moving  party  shall  be  inserted  in  engrossed  statement. 

136  Cal.  682-687.    YOUNGER  v.  SUPERIOR  COURT. 

Complaint  cannot  be  stricken  from  files  without  notice,  p.  686. 

Approved  in  Meacham  v.  Bear  Valley  Irr.  Co.,  146  Cal.  608,  court  can* 
not  for  mere  failure  of  defendant  in  ejectment  to  deposit  half  of  re- 
porter's fee,  as  required  by  rules,  order  judgment  for  plaintiff  for  ra-^ 
oovery  of  land  without  trial  of  cause. 


VOIiUME  CXXXTII. 


137  Oal.  1-4.    DUNDON  ▼.  McDONALD. 

In  suit  by  depositor  of  insolvent  bank  for  misconduct  of  direcfcors  in 
causing  bonds  to  be  sold  to  president  for  half  price,  value  of  bonds  is 
material  on  question  of  fraud,  p.  4. 

Approved  in  Dundon  v.  McDonald,  146  CaL  589,  following  rule. 

137  Gal.  22-25.    CONALE  ▼.  COPELLO. 

Where  assignment  of  lease  by  husband  to  wife  was  n«ver  delivered 
*to  her  but  placed  in  hands  of  notary,  to  be  held  for  husband  or  his 
order,  for  benefit  of  wife,  to  be  recorded  by  notary  on  husband's  death, 
no  valid  delivery  made,  p.  24. 

Approved  in  Keyes  v.  Meyers,  147  Cal.  705,  707,  where  deed  in  favor 
of  creditor  placed  in  escrow  under  instructions  that  it  was  not  to  be 
delivered  to  either  party  during  life  without  other's  consent,  and  later 
creditor  agreed  to  pay  grantor's  debts,  provided  that  on  payment  of  all 
claims  of  creditors  grantor  could  repossess  deed,  and  on  grantor's  death, 
it  was  delivered  to  granted,  no  title  passed. 

137  Cal.  37-39.    WHEELER  ▼.  ELDRED. 

Decision  on  Former  Motion  denying  leave  to  issue  execution  on  same 
judgment,  which  became  final  by  affirmance  on  appeal,  is  res  ad  judicata, 
and  is  bar  to  second  motion,  p.  38. 

Approved  in  Ivancovich  v.  Weilenman,  144  Cal.  762,  where  in  former 
action  for  partition  defendants  sued  as  cotenants,  claimed  title  to  whole 
land  under  foreclosure  of  joint  mortgage  executed  by  all  tenants  in 
common  by  purchase  of  certificate  of  sale  and  deed  from  mortpragee, 
who  made  purchase,  and  from  whom  they  made  purchase,  and  to  whom 
they  executed  mortgage,  which  mortgagee  claimed  as  lien  on  wliole 
premises,  final  judgment  therein  that  plaintiff's  land  is  not  subject  to 
lien  of  defendant  is  conclusive  in  subsequent  action  by  defendant  co- 
tenant  to  enforce  lien  on  land  alloted  to  plaintiff  in  partition ;  Groer  v. 
-Greer,  142  Cal.  523,  determining  question  of  res  ad  judicata  of  judgment 
^denying  cancellation  of  deed  to  enforce  alimony  in  maintenance  suit 
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based  on  desertion,  in  action  for  divorce  for  desertion  and  for  canoella- 
tion  of  deed. 

137  Cal.  61-60.     DUNN  v.  DUNN. 

Highest  Bidder  at  Judicial  Sale  is  entitled  to  have  confirmation  of 
sale,  if  there  is  no  valid  reason  for  setting  aside  sale,  p.  57. 

Approved  in  Estate  of  l^onis,  138  Cal.  197,  an  order  refusing  con- 
firmation of  sale  of  real  property  of  deceased  person  and  refusing  to 
hear  evidence  thereon  is  appealable. 

137  Cal.  60-68.    TULLY  v.  TULLY. 

Where  husband  conveys  lands  to  children  by  former  wife,  wife  seek- 
ing divorce  cannot  set  aside  such  deed  as  in  fraud  of  her  rights  to  ali- 
mony, p.  67. 

Distinguished  in  Page  v.  Carver,  146  Cal.  679,  heir  of  deceased  person, 
may  in  absence  of  administration^  sue  to  cancel  deed  obtained  from  him 
in  his  lifetime  by  fraud,  and  to  recover  interest  in  realty  so  fraudulently 
obtained. 

137  Cal.  77-78.    BELL  v.  SOUTHERN  PACIFIC  RAILROAD. 

Appeal  from  Judgment  will  be  dismissed  where  transcript  not  filed  in 
time,  p.  78. 

Approved  in  Bell  v.  Southern  Pacific  R.  R,  Co.,  144  Cal.  562,  where  the 
appeal  which  has  been  dismissed  is  from  order  denying  new  trial, 
sufficiency  of  cross -complaint  to  state  cause  of  action,  sufficiency  of 
findings  to  support  judgment,  and  whether  certain  findings  are  outside 
issues,  cannot  be  reviewed. 

137  Cal.  79  83.    COSTA  v.  SUPERIOR  COURT. 

Where  court  appoints  administrator  of  estate  of  living  person,  he  is 
mere  trespasser,  p.  82. 

Approved  in  Sullivan  v.  Gage,  146  Cal.  768.  fees  of  attorney  for  re- 
ceiver illegally  appointed  in  action  by  state  to  dissolve  corporation 
cannot  be  allowed. 

137  Cal.  95-102.    CURTIN  v.  INGLE. 

In  Action  on  Contract  Embodied  in  Receipt  given  to  third  party» 
which  refers  to  warehouse . agreement  between  defendant  and  such  third 
party,  defendant  has  right  to  prove  such  agreement  and  have  it  con- 
sidered as  part  of  same  transaction,  p.  100. 

Approved  in  Curtain  v.  Lingle,  143  Cal.  358,  arguendo. 

137  Cal.  107-108.    WILLIAMSON  v.  JOYCE. 
Resolution  of  Intention  to  Sewer  Streets  must  state  materials  of 
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which  sewers  are  to  be  constructed,  number  of  branch  sewers,  and  char- 
acter of  automatic  flushing  apparatus,  p.  108. 

Approved  in  Buckman  v.  Hatch,  139  Cal.  56,  where  complaint  in 
action  to  foreclose  lien  of  street  assessment  fails  to  state  cause  of 
action,  for  want  of  essential  facts,  objection  thereto  not  waived  hy 
failure  to  demur;  Chase  v.  Trout,  146  Cal.  367,  resolution  of  intention 
describing  general  character  of  work  to  be  constructed  "in  accordance 
with  plans  and  profiles  on  file  in  office  of  city  engineer  and  specifica- 
tions on  file  in  ofiSce  of  clerk,"  is  sufficient. 

137  Cal.  116-123.    IN  RE  JOHNSTON. 

Constitution  Art.  XI,  Sec.  19,  grants  right  to  persons  designated  to 
lay  pipes  in  streets,  p.  119. 

Cited  in  Denninger  v.  Recorder's  Court,  146  Cal.  635,  639,  upholding^ 
ordinance  of  city  of  fifth  class  fixing  maximum  rate  for  gas  and  provid- 
ing punishment  for  violation  of  same. 

137  Cal.  123-129.    ESTATE  OF  TIBBETTS. 

Verdict  will  be  set  aside  where  there  is  no  substantial  evidence  to 
support  it,  or  jury  were  actuated  by  wrong  motives,  though  there  ia 
slight  evidence  to  support  it,  p.  129. 

Approved  in  Estate  of  Morey,  147  Cal.  506,  upholding  grant  of  non 
suit  in  will  contest  made  on  ground  of  undue  infiuenoe  of  attorney  who 
was  beneficiary. 

137  Cal.  129  140.    ESTATE  OF  WOOD. 

Divorce  is  Absolute  and  its  effects  are  not  suspended  until  year  has 
elapsed,  by  Civil  Code,  section  61,  pp.  132-134. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  484,  upholding  act  of 
1903,  adding  sections  131  and  132  to  Civil  Code,  providing  for  an  inter- 
locutory decree  in  divorce. 

Second  Marriage  Solemnized  in  Another  State  of  person  divorced 
under  laws  of  this  state,  before  expiration  of  year  provided  in  Civil 
Code,  section  61,  which  is  valid  by  laws  of  that  state,  is  valid  here,  p. 
136. 

Approved  in  Buelna  v.  Ryan,  139  Cal.  632,  fact  that  plaintiff  had  hoen 
divorced  under  statute  which  forbade  remarriage  in  this  state  within  one 
year  did  not  incapacitate  her  to  make  valid  contract  of  marriage  durinj? 
year,  if  marriage  was  not  to  be  performed  within  year;  Wood  v.  Wood, 
137  Cal.  149,  antenuptial  contract  made  in  this  state  settling  property 
rights  in  consideration  of  proposed  marriaji^e  of  divorced  woman,  who  is 
prohibited  from  remarriage  within  one  year  from  divorce,  is  void; 
Grannis  v.  Superior  Court,  146  Cal.  249.  arguendo. 

Where  Divorce  is  Procured  on  Substituted  Service,  court  may,  upon 
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proper  showing,  allow  defendant  to  answer  to  merits  within  one  yetr 
of  rendition  of  decree  (dissenting  opinion),  p.  139. 

Approved  in  Deyoe  v.  Superior  Court,  140  Cal.  485,  upholding  act  of 
1903,  adding  sections  131  and  132  to  Civil  Code,  providing  for  an  inter- 
locutory decree  in  divorce. 

137  Cal.  172-174.    TRUBODY  v.  TRUBODY. 

Heirs,  in  absence  of  administration,  may  sue  to  set  aside  deed  of 
decedent  to  second  wife  where  he  was  mentally  incompetent,  and  she 
took  advantage  of  his  weakness,  p.  173. 

Approved  in  Page  v.  Garver,  146  Cal.  579,  580,  applying  rule  where 
widow  as  heir  sued  to  cancel  deed  and  to  recover  interest  in  property 
fraudulently  obtained. 

137  Cal.  184-192.    ESTATE  OF  COOK. 

Proceedings  for  Sale  of  Property  of  decedents  should  substantially 
follow  the  statute,  p.  186. 

Approved  in  Estate  of  Levy,  141  CaL  643,  where  petition  for  order  of 
sale  refers  to  schedule  for  values  and  condition  of  real  estate,  and  values 
there  set  forth  are  the  appraised  values  thereof,  this.,  in  absence  of 
special  objection,  is  sufficient  statement  of  present  values. 

137  Cal.  102-200.    PEOPLE  Y.  McDANIELS. 

Convicton  of  Lower  Offense  embraced  in  higher  one  for  commission  of 
which  defendant  was  tried  is  acquittal  of  higher,  p.  194. 

Approved  in  People  v.  Devlin,  143  Cal.  130,  party  charged  with  bur- 
glary cannot  plead  former  conviction  for  petit  larceny  committed  in  con- 
nection with  burglary. 

137  Cal.  201-203.    CRANE  v.  CUMMINGS. 

Judgment  by  Default  is  not  Void  because  complaint  does  not  state 
cause  of  action,  p.  202. 

Approved  in  Brush  v.  Smith,  141  Cal.  470^  judgment  in  justice's  court 
which  had  jurisdiction  of  subject  matter  of  action  and  of  person  of  de- 
fendant cannot  be  collaterally  attacked  as  void  merely  because  com- 
plaint was  insufficient  to  constitute  a  cause  of  action. 

Sale  under  decree  in  foreclosure  of  street  assessment  lien  is  not  col- 
laterally attackable  in  action  to  quiet  title  though  two  years  elapsed  be- 
fore amended  complaint  filed  therein,  p.  202. 

Distinguished  in  Page  v.  W.  W.  Chase  Co.,  145  Cal.  582,  in  absence  of 
filing  of  notice  of  lis  pendens  as  to  suit  to  foreclose  street  assessment 
lien,  purchaser  who  took  title  fxx>m  defendant  pendente  lite  without  ac- 
tual notice  of  its  pendency,  and  who  was  not  party  to  foreclosure,  is 
not  bound  by  judgment  therein. 
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137  Cal.  211214.    TEMESCAL  OIL  CO.  ▼.  SALCIDO. 

Location  of  Quarter  Section  which  was  surveyed  by  surveyor  em- 
ployed by  locator,  who  found  northwest  comer  as  it  had  been  located  by 
government  surveyor,  and  who  ran  lines  of  quarter  section  and  set 
stakes  at  each  comer,  substantially  marked  location  on  ground  so  that 
its  boundaries  could  be  traced,  p.  212. 

Approved  in  Kera  Oil  Co.  v.  Crawford^  143  Cal.  306,  where  notice  of 
location  of  placer  mining  claim  on  land  surveyed  by  government  called 
for  specific  quarter  section,  and  in  attempting  to  mark  boundaries  there- 
of mistake  was  made  in  locating  quarter  section  comers  on  one  side  of 
land  so  as  to  leave  strip  thereon  which  was  in  controversy,  stakes  be- 
ing marked  for  quarter  section  corners,  whole  quarter  section  will  be 
deemed  to  be  included  in  location. 

137  Cal.  220  222.    PEOPLE  ▼.  JOHN. 

Stenographer's  Notes  of  Testimony  of  interpreter  who  interpreted 
testimony  of  defendant,  who  testified  in  Chinese  at  preliminary  exami- 
nation, cannot  be  used  to  impeach  testimony  of  defendant,  pp.  221,  222. 

Approved  in  People  ▼.  Jan  John,  144  Cal.  286,  following  rule.  Dis- 
tinguished in  People  v.  Lewandowski,  143  Cal.  578,  where  proper  founda- 
tion has  been  laid  for  admission  of  deposition,  fact  that  it  was  taken* 
through  an  interpreter  in  foreign  language  does  not  affect  its  admissi- 
bility, if  it  is  properly  transcribed  in  longhand  and  certified  by  reporter 
as  provided  by  statute;  People  v.  Buckley,  143  Cal.  386.  admitting  trans- 
cription of  evidence  at  preliminary  examination,  dictated  by  official 
stenographer  to  typewriter  who,  under  his  dictation  and  in  his  presence, 
makes  typewritten  copy  thereof,  which  he  certifies  as  correct. 

137  Cal.  227-228.    HOWARD  ▼.  HIGGINS. 

One  Who  Sells  Lands  and  Takes  Mortgage  to  secure  purchase  money 
cannot  enforce  mortgage  without  having  first  tendered  deed,  p.  228. 

Distinguished  in  Howard  v.  Hewitt,  139  Cal.  616,  commencement  and 
maintenance  of  prior  action  by  plaintiff  a^  his  assignor  to  foreclose 
mortgage  given  by  purchaser  without  title  to  secure  unpaid  purchase 
money,  in  which  appeal  was  pending  when  action  of  ejectment  was  com- 
menced, constitutes  no  ground  of  abatement  of  latter  action. 

137  Cal.  245-262.    DAVIS  ▼.  PACIFIC  IMP.  CO. 

Delinquent  Tax  List  Giving  Such  General  Description  as  will  Iden- 
tify property  and  notify  owner  of  land  that  taxes  thereon  are  delin- 
quent and  that  lot  is  to  be  sold,  ifl  suflicient,  p.  250. 

Approved  in  Best  v.  Wohlford,  144  Cal.  736,  738,  applying  mle  to  as- 
sessment of  land  in  irrigation  district  not  included  in  government  sub- 
divisiona  or  in  city  lot;  La  Grange  etc.  Co.  v.  Carter,  142  Cal.  564,  where 
Notea  Cal.  Rep.  327. 
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hoard  of  equalization  passed  resolution  directing  taxpayer  to  sliow 
cause  why  assessment  on  particular  property  described  should  not  be 
raised  to  sum  specified,  due  notice  of  hearing  of  which  was  given,  and  oa 
hearing  had  before  it  preliminary  order,  entered  on  its  merits,  assess- 
ment-roll  and  other  evidence,  and  then  resolved  that  assessment 
"stand  raised/'  court  must  consider  whole  proceedings  to  ascertain  what 
was  done. 

137  Cal.  270  273,    GRANT  v.  McARTHUR. 

Code  of  Civil  Procedure,  section  581,  subdivision  7,  requiring  dismissal 
for  failure  to  return  summons  in  three  years  if  no  appearance  has  been 
made,  is  mandatory,  p.  272. 

Approved  in  Swortfiguer  v.  White,  141  Cal.  579,  action  to  foreclose 
mortgage  in  which  there  was  failure  to  serve  and  return  summons  with- 
in three  years  after  commencement  of  action,  and  in  which  there  was 
no  appearance,  must  be  imperatively  dismissed. 

137  Cal.  280-284.    OSGOOD  v.  LOS  ANGELES  TRACTION  CO^  92  Am. 
St.  Rep.  171. 

Presumption  of  negligence  arises  from  fact  of  injury  to  passenger 
through  collision,  pp.  282-283. 

Approved  in  Patterson  v.  San  Francisco  etc.  Ry.  Co.,  147  Cal.  184.  in 
action  for  breaking  plaintifTs  leg  caused  by  alleged  negligence  of  de- 
fendant in  allowing  flashes  and  explosions  on  its  electric  car  inducing 
plaintiff  passenger  to  flee  in  apprehension  of  danger,  burden  is  on  plain- 
tiff to  prove  defendant's  negligence  by  preponderance  of  whole  evi 
dence. 

137  Cal.  298-304.    ESTATE  OF  MILLS. 

It  Requires  a  Very  Plain  and  Express  Statute  for  court  to  be  con- 
vinced that  legislature  intended  to  do  away  with  statute  founded  on 
good  words  and  public  policy,  p.  303. 

Approved  in  Enos  v.  Stewart,  138  Cal.  116,  "party  aggrieved"  in 
Civil  Code,  section  3399,  relating  to  revision  of  contracts,  is  intended  to 
include  one  who  paid  value  for  land,  which  was  by  mistake  omitted 
from  deed,  and  does  not  include  voluntary  grantee,  who  is  not  protected 
by  rules  of  equity. 

137  Cal.  307-314.    BELL  v.  STAACKE. 

Appeal  from  Judgment  Taken  by  Notice  served  and  filed  prior  to 
entry  of  judgment  is  premature  and  will  be  dismissed,  p.  308. 

Approved  in  Estate  of  More,  143  Cal.  495,  499,  500,  applying  rule  to  ap- 
peal from  decree  of  distribution.  Distinguished  in  Estote  of  Pichoir, 
139  Cal.  698,  motion  to  dismiss  appeal  from  decree  of  distribution  oi 
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ground  that  appeal  is  premature,  decree  not  having  been  entered  when 
appeal  taken,  will  be  denied  where  appellants  have  signed  stipulation, 
to  correctness  of  transcript  on  appeal  which  shows  decree  was  entered 
before  appeal  taken. 

On  Appeal  from  Judgment  and  from  order  denying  new  trial  only 
one  undertaking  need  be  filed,  p.  308. 

Approved  in  Martin  v.  De  Omelan,  139  Cal.  44,  and  White  v.  Steven- 
son, 139  Cal.  532,  following  rule. 

An  Appeal  from  Judgment  taken  by  notice  served  and  filed  prior  to 
entry  is  not  premature  (dissenting  opinion),  p.  309. 

Approved  in  Estate  of  Pichoir,  139  Cal.  695,  699,  motion  to  dismiss 
appeal  from  decree  of  distribution  on  ground  that  appeal  is  premature, 
decree  not  having  been  entered  when  appeal  taken,  will  be  denied  where 
appellants  have  signed  stipulation  to  correctness  of  transcript  on  ap- 
peal which  shows  decree  was  entered  before  appeal  taken. 

Miscellaneous. — ^Bell  v.  Staacke,  141  Cal.  189,  reciting  history  of  liti- 
gation. 

137  Cal.  314-318.    PEOPLE  v.  CEbJLLA. 

Appellate  Court  Will  not  Examine  record  upon  mere  statement  in  ap- 
pellant's brief  that  court  erred  in  admitting  certain  evidence,  where 
no  reasons  given  nor  authority  cited  to  show  why  court  erred,  p.  318. 

Approved  in  Bird  v.  Potter,  146  Cal.  289.  applying  rule  in  suit  for 
specific  performance;  People  v.  Chutnacut,  141  Cal.  685,  court  will  not 
review  instructions  refused  which  are  referred  to  merely  by  folios,  and 
examine  sections  of  code  referred  to  merely  by  number  to  discover  er- 
ror, where  counsel  for  appellant  does  not  point  out  particular  instruc-- 
tions  refused  upon  which  he  predicates  error  and  law  which  he  invokes, 
to  show  error;  Banister  v.  Campbell,  138  Cal.  460,  general  assignment 
of  error  in  argument  on  appeal  that  "court  erred  in  all  respects  to  whichN 
exceptions  were  taken  by  this  appellant  as  described  in  the  record  here- 
in," does  not  require  examination  by  appellate  court  to  see  what  ex- 
ceptions  were  taken. 

137  Cal.  319-323.    COLLIER  v.  SHAFFER. 

Interest  Provided  for  in  Political  Code,  section  3817,  is  to  be  computedt 
only  upon  taxes  due  and  not  upon  penalty  or  costs,  p.  322. 

Approved  in  San  Diego  Inv.  Co.  v.  Shaffer,  137  Cal.  325,  following; 
rule. 

137  Cal.  323-326.    SAN  DIEGO  INVESTMENT  CO.  v.  SHAFFER. 

Under  Pol.  Code,  §  3817,  providing  for  redemption  from  tax  sales^ 
interest  is  computed  upon  taxes  due  at  time  of  sale,  and  not  upon  any- 
penalties  or  costs,  p.  325. 
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Approved  in  Palomares  Land  Co.  v.  Los  Angeles  County,  146  OaL 
532,  533,  534,  following  rule. 

137  Cal.  328-333.    BEARDSLET  v.  CLEM. 

Where  prior  to  exchange  of  lands  house  burned  without  knowledge 
of  parties  and  prior  to  notice  of  rescission  of  contract  defendant  had 
made  permanent  improvements  on  land  with  knowledge  of  plaintiff, 
latter  estopped  from  rescinding,  pp.  331-332. 

Approved  in  Baillarge  v.  Clark,  145  Cal.  594,  wife  who  executed  deed 
of  separate  property  to  husband  without  delivery  is  estopped  to  deny 
delivery  against  bona  fide  purchaser  through  husband  who  had  wrong- 
fully obtained  deed,  where  she  allowed  purchaser  to  make  permanent 
improvements  without  claiming  title  until  three  years  thereafter. 

137  Cal.  354-360.    MARTINOVICH  v.  HARSICANO. 

Upon  Docketing  of  Judgment  rendered  against  widow  pending  ad- 
ministration of  husband's  estate,  it  became  lien  on  her  interest  in  realty 
devised  to  her,  which  continued  for  five  years,  pp.  355,  356. 

Approved  in  Gutter  v.  Dallamore,  144  Cal.  669,  where  heir  a^isigned 
to  mortgagee  as  security  for  same  debt  all  his  interest  in  estate,  assignee 
is  entitled  to  enforce  lien  on  interest  of  heir  for  amount  found  due, 
with  costs,  to  be  paid  out  of  moneys  in  hands  of  administrator  belong- 
ing to  heir;  Hibemia  Sav.  etc.  Soc.  v.  London  etc.  Ins.  Co.,  138  Cal. 
261,  an  answer  by  holder  of  judgment  lien  foreclosure  of  prior  mortgage 
containing  prayer  for  affirmative  relief  which  was  served  on  all  oo- 
defendants  and  plaintiff  must  be  regarded  as  cross -complaint,  and  where 
rights  of  codefendants  were  all  subject  to  judgment  lien,  it  waa  prop- 
erly foreclosed  as  to  them. 

Exercise  of  Jurisdiction  by  probate  court  is  regulated  by  statute,  p. 
356. 

Approved  in  Estate  of  Ryder,  141  Cal.  368,  probate  court  cannot  de- 
termine right  of  grantee  of  heir  apparent  under  deed,  made  prior  to 
death  of  decedent  or  to  distribute  estate  to  such  grantee  against  ob- 
jection of  grantor,  who  is  sole  heir  of  decedent.  Distinguished  in  Es- 
tate of  Piper,  147  Cal.  608  where  decree  of  distribution  of  wife's  estats 
finds  property  was  her  separate  estate,  heirs  of  husband  cannot  appeal 
from  decree  of  distribution  to  state  for  benefit  of  schools. 

Under  Code  of  Civil  Procedure,  Section  1678,  probate  court  is  author- 
ized to  assign  share  of  original  heir  or  devisee  to  another  only  whea 
such  heii'  or  devisee  has  "conveyed''  his  sharA  to  such  other  person,  p. 
357. 

Approved  in  Estate  of  Ryder,  141  Cal.  369,  probate  court  cannot  de- 
termine right  of  grantee  of  heir  apparent  under  deed  made  prior  to 
death  of  decedent  or  to  distribute  estate  to  such  grantee  against  ob- 
jection of  grantor,  who  is  sole  heir  of  decedent. 
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137  Cal.  370-372.    IN6RIM  t.  EPPERSON. 

Setting  aside  of  default  rests  in  discretion  of  court,  p.  372. 

Approved  in  Alferitz  v.  Cohen,  146  CaL  390,  upholding  refusal  to  set 
aside  default  on  motion  of  one  of  two  defendants  sued  jointly  aa  co- 
partners, on  ground  of  mistake  of  attorney  in  not  remembering  that 
both  defendants  were  sued. 

137  CaL  372-375.    MITCHELL  y.  BOARD  OF  EDUCATION. 

Though  City  Charter  Define  Powers  and  duties  of  its  officers  in 
reference  to  schools  in  same  manner  as  has  legislature  in  Political  Code, 
these  powers  and  duties  are  referable  to  legislative  authority  and  not 
to  charter,  p.  375. 

Approved  in  dissenting  opinion  in  Denman  v.  Webster,  139  CaL  469, 
461,  majority  holding  San  Francisco  board  of  education  cannot  employ 
counsel  to  defend  it  against  mandamus  to  compel  board  to  admit  per- 
son to  seat  as  member  of  board. 

137  CaL  384-390.     CONWAY  v.  SUPREME  COUNCIL  ETC 

Miscellaneons. — Dissenting  opinion  in  Mutual  Life  Ins.  Go.  ▼•  Pac. 
etc.  Co.,  142  CaL  481,  arguendo. 

137  CaL  399-401.    WEBSTER  ▼.  NORWEGIAN  MIN.  CO.  92  Am.  St. 
Rep.  181. 

Complaint  by  Administrator  in  action  for  damages  must  allege  ex- 
istence of  heirs,  p.  400. 

Approved  in  Kerrigan  v.  Market  St.  Ry.  Co.,  138  CaL  509,  following 
rule. 

137  CaL  405-408.    SEGO  y.  SOUTHERN  PAC.  CO. 

When  Defendant  is  Guilty  of  Willful  and  wanton  negligence,  not- 
withstanding party  injured  was  guilty  of  contributory  negligence,  de- 
fendant is  liable,  pp.  406,  407. 

Distinguished  in  Harrington  v.  Los  Angeles  Ry.,  140  OaL  524,  where 
defendant  discovered  negligent  injured  part>  already  in  dangerous  posi- 
tion, under  such  circumstances  as  precluded  assumption  that  he  could 
get  out  of  way,  if  he  failed  to  use  ordinary  care  to  avoid  injury,  hav- 
ing clear  opportunity  to  do  so,  he  cannot  escape  liability  therefor  on 
ground  that  it  was  duty  of  person  in  peril  to  discover  ownl  danger. 

137    CaL    408-413.    HUMBOLT   SAVINGS    AND    LOAN    SOCIETY    y. 
DOWD. 

Where  note  executed  by  husband  and  wife  was  proved  as  claim 
against  husband's  estate  and  while  principal  remained  unpaid,  heirs  to 
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obtain  extension  of  time  obtained  '"renewal"  by  execution  of  new  not^ 
latter  is  based  on  good  consideration,  pp.  410-412. 

Approved  in  Rohrbacher  v.  Aitken,  145  Cal.  489,  note  executed  to  as- 
signee of  interest  in  estate  of  which  maker's  deceased  husband  was 
executor  in  settlement  of  shortage  in  estate,  is  b^-sed  on  good  cx)n- 
sideration.  Distinguished  in  Logomarsino  v.  Giannini,  146  Cal.  547,  in- 
dorsement of  demand  note  by  third  party  long  subsequent  to  its  exe- 
cution, and  after  death  of  maker  without  any  new  consideration,  im- 
poses no  obligation  on  indorser. 

137  CaL  461-462.    HURLEY  ▼.  RYAK. 

Where  Plaintiff  has  Proved  Existence  of  Debt-  sued  cm  he  need  not 
prove  allegation  of  nonpayment,  p.  462. 

Approved  in  Peterson  v.  Mineral  King  Fruit  Co.,  140  Oal.  634,  in  action 
for  breach  of  contract  for  sale  of  prunes,  where  plaintiff  did  not  allege 
nor  claim  payment  for  prunes,  they  cannot  object  to  findings  of  non- 
pawment,  as  not  supported  by  evidence. 

137  Cal.  474-479.    ESTATE  OF  HEALY. 

Administrator  has  no  interest  in  controversy  between  heirs,  p.  477. 

Approved  in  Estate  of  Murphy,  145  CaL  467,  executor  cannot  urge 
that  petitioners  for  partial  distribution  had  forfeited  rights  under  will 
by  provision  therein  for  forfeiture  if  contest  made. 

As  Administrator  has  no  Interest  in  contest  over  right  of  distribu- 
tion of  estate,  his  attorney  may  properly  represent  claim  of  one  who 
claims  contract  with  decedent  by  which  he  is  entitled  to  distribution 
of  entire  estate  as  against  heirs,  p.  478. 

Approved  in  McCabe  v.  Healy,  138  Cal.  90,  91,  administrator  is  not 
necessary  party  to  action  in  favor  of  nephew  of  decedent  to  enforce 
constructive  trust  against  heirs  of  decedent  by  reason  of  nephew's 
contract  with  decedent  to  make  will  in  his  favor,  and  has  no  interest 
in  litigation,  and  his  attorney  is  not  precluded  from  acting  for  nephew 
as  plaintiff  in  such  action.  Distinguished  in  dissenting  opinion  in  Mc- 
Cabe V.  Healy,  138  Cal.  96,  majority  holding  administrator  is  not  neces- 
sary party  to  action  in  favor  of  nephew  of  decedent  to  enforce  con- 
structive trust  against  heirs  of  decedent  by  reason  of  nephew's  oontract 
with  decedent  to  make  will  in  his  favor,  and  has  no  interest  in  litiagtion, 
and  his  attorney  is  not  precluded  from  acting  for  nephew  aa  plaintiff 
in  such  action. 

137  Cal.  479-490.    MURPHY  v.  CURRY. 

Political    Code,    Section    1197,    forbidding    name   of   nominee  to  be 
placed  on  official  ballot  more  than  once,  and  requiring  nominee  of 
than  one  political  party  to  make  his  election,  is  void,  p.  485. 
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Distinguished  in  Ex  parte  Gerino,  143  Cal.  416,  upholding  act  of  1901» 
regulating  practice  of  medicine,  and  providing  for  board  of  examiners 
to  he  elected  by  various  medical  societies. 

137  Cal.  493  497.    VOSBURG  ▼.  VOSBURG. 

Pending  Appeal  Taken  from  Judgment  of  Divorce,  which  includes 
judgment  awarding  custody  of  children,  trial  court  cannot  change  or 
modify  judgment  as  to  custody  of  children,  pp.  494-496. 

Distinguished  in  De  Lemos  v.  Siddall,  143  Cal.  316,  notwithstanding 
Award  of  custody  of  child  to  mother  in  divorce  decree,  court  may  there- 
after modify  decree  by  awarding  custody  to  father,  and  subsequent  stay 
bond  on  appeal  from  modifying  order  is  ineffectuaL 

137  Cal.  616-527.    MILLER  v.  KERN  COUNTY. 
MiscellAneous.— Kern  Valley  Water  Co.  ▼.  Kern  Co.,  137  Cal.  616. 

137  Cal.  634.     PEOPLE  ▼.  CURIALE. 

Under  Penal  Code,  Section  261,  it  is  felony  to  have  sexual  intercourse 
with  female  under  sixteen,  regardless  of  question  of  consent,  p.  538. 
Approved  in  People  v.  Derbert,  138  CaL  468,  following  rule. 

137  Cal.  567-559.    PEOPLE  v.  BARKER. 

On  Prosecution  for  Assault  to  Rape,  it  is  reversible  error  to  instruct 
that  if  jury  believe  prosecutrix,  it  is  their  duty  to  render  verdict  ac- 
cordingly, pp.  568,  669. 

Distinguished  in  People  v.  Keith,  141  Cal.  689,  upholding  sufficiency  of 
instruction  in  rape  prosecution  that  it  is  province  of  jury  to  determine 
weight  and  credibility  of  prosecutrix's  testimony,  as  of  any  other  wit- 
ness, and  if  it  creates  satisfactory  conviction  beyond  reasonable  doubt 
<»f  guilt,  it  is  sufficient  without  corroboration. 

137  Cal.  575-580.    STEINHART  v.  SUPERIOR  COURT. 

Money  Paid  into  Court  in  condemnation  proceedings  is  not  paid  for 
defendant,  but  as  security  only,  p.  576. 

Approved  in  Pool  v.  Butler,  141  Cal.  51,  where  deposit  of  compensa- 
tion fixed  in  condemnation  was  made  with  clerk,  and  defendants,  by 
motion  for  new  trial  and  appeal,  sought  reversal,  and  thereby  effected 
long  delay,  plaintiffs  could,  before  defendants  were  willing  to  accept 
deposit  or  were  in  position  to  demand  it,  after  affirmance  on  appeal, 
abandon  enterprise  and  withdraw  deposit,  except  as  to  costs. 

137  CaL  683-590.    SONORA  ▼.  CURTIN. 

Where  Profession  or  Business  is  not  dangerous  to  public,  either  di- 
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rectly  or  indirectly,  it  cannot  be  subjected  to  any  police  regulation 
whateyer  which  does  not  fall  -within  the  power  of  taxation  for  revenue, 
p.  586. 

Approved  in  Ex  parte  Dickey,  144  Cal.  236,  Statutes  of  1903,  page 
14,  limiting  compensation  of  ram  ploy  ment  agents  and  making  it  mis- 
demeanor to  receive  any  money  in  excess  of  percentage  therein  provided 
for,  is  invalid  exercise  of  police  power. 

Political  Code,  Section  3366,  repealed  by  implication,  subdivision  10, 
of  section  852  of  municipal  incorporation  act  of  1883,  authorizing  boards 
of  trustees  of  cities  of  sixth  class  to  license  every  kind  of  business  for 
revenue,  p.  588. 

Approved  in  Santa  Monica  v.  Guidinger,  137  Cal.  659,  following  mle; 
Ex  parte  Jackson,  143  Cal.  566,  572,  under  amendment  of  1903  to  sec- 
tion 862  of  municipal  incorporation  act,  dty  of  sixth  class  was  em- 
powered to  impose  license  taxes  for  revenue,  and  in  that  respect  such 
act  repealed  Political  Code,  section  3366;  Ex  parte  Helm,  143  CaL 
556,  since  adoption  of  amendment  of  1896  to  constitution,  article  11, 
section  6,  city  organized  imder  special  charter  prior  to  adoption  of 
constitution  is  not  controlled  by  general  laws  on  "municipal  affairs," 
and  is  not  affected  by  Political  Code,  section  3366;  Flanigan  v.  Sierra 
Co.,  122  Fed.  27,  where  county  authorized  by  Statutes  of  California  of 
1897,  page  465,  chapter  277,  to  impose  license  taxes,  adopted  ordinance 
licensing  sheep,  and,  pending  action  to  collect  such  license,  statute 
was  repealed,  action  did  not  abate.  Distinguished  in  Ex  parte  Bra^m. 
141  Cal.  207,  Political  Code,  section  3366,  is  not  applicable  to  city 
governed  by  charter  framed  imder  constitution  where  such  charter  con- 
fers on  its  legislative  body  power  to  impose  and  collect  license  taxes 
for  revenue  purposes. 

137  Cal.  590-596.    PEOPLE  v.  LEE  LOOK. 

Miscellaneous. — ^People  v.  Lee  Look,  143  Cal.  217,  reciting  history  of 
litigation. 

137  CaL  619-633.    BEVERIDGE  v.  LEWIS.     92  Am.  St.  Rep.  188. 

InstiQction  that  Jury  are  Permitted  to  exercise,  in  weighing  evidence, 
their  individual  judgment  as  to  values  upon  subjects  within  their  knowl- 
edge which  they  have  acquired  through  experience  and  observation,  is 
not  erroneous,  p.  628. 

Distinguished  in  Baker  v.  Borello,  136  Cal.  167,  instruction  as  to  weight 
of  evidence  was  not  erroneously  modified  by  striking  out  words  *'from 
your  general  knowledge  taken  in  consideration  with  the  evidence." 

137  CaL  634-642.    ELIZALDE  v.  ELIZALDE. 

Presentation  of  claim  against  estate  is  unnecessary  to  recover  prop- 
«rty  held  in  trust  by  decedent,  p.  642. 
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Approved  in  Estate  of  Dutard,  147  Cal.  256,  257,  where  claims  based 
on  theory  that  specified  property  of  decedent  was  trust  property,  with- 
out intimation  that  trust  property  had  been  so  mingled  with  estate  that 
it  oould  not  be  identified,  claimants  are  not  general  creditors  of  estate 
because  claims  asked  for  specific  property  or  its  value. 

137  Cal.  651-658.    RUE  ▼.  QUINN. 

If  Facts  Set  Forth  in  Affidavit  for  publication  of  summons  have 
legal  tendency  to  show  diligence  was  exercised  to  find  defendant  in 
state,  and  that  after  exercise  of  such  diligence  he  could  not  be  founds 
decision  of  judge  that  affidavit  shows  same  to  his  satisfaction  is  same 
as  any  other  decision  on  question  of  fact,  p.  656. 

Approved  in  People  v.  Norris,  144  Cal.  424,  and  Sharp  v.  Salisbury, 
144  Cal.  722,  both  following  rule;  People  v.  Wrin,  143  Cal.  13,  where 
affidavit  for  publication  of  siunmons,  though  defective,  shows  some  dili- 
gence, court  has  jurisdiction  to  make  order  of  publication,  and  order  it> 
valid. 

Court  may  Order  Service  by  Publication,  though  summons  has  been 
previously  retiu-ned  to  clerk's  office,  p.  657. 

Approved  in  Hibemio  Sav.  etc  Soc  v.  Cochran,  141  CaL  658,  following 
rule. 

137  Cal.  658-659.    SANTA  MONICA  v.  GXnDINGER. 

License  Tax  for  Revenue  imposed  by  municipal  ordinance  was  repealed, 
and  right  of  action  therefor  extinguished  by  enactment  of  Political 
Code,  section  3336,  p.  659. 

Approved  in  Ex  parte  Jackson,  143  Cal.  566,  under  amendment  of 
1903,  to  section  862  of  municipal  incorporation  act,  city  of  sixth  clas& 
was  empowered  to  impose  license  taxes  for  revenfie,  and  in  that  respect 
such  act  repealed  Political  Code,  section  3366;  Ex  parte  Helm,  143  CaL 
555,  since  adoption  of  amendment  of  1896  to  constitution,  article  11,  sec- 
tion 6,  city  organized  under  special  charter  prior  to  adoption  of  consti- 
tution, is  not  controlled  by  general  laws  on  "municipal  affairs,"  and  is 
not  affected  by  Political  Code,  section  3366;  Flanigan  v.  Sierra  Co., 
122  Fed.  27,  where  county,  authorized  by  Statutes  of  California  of  1897. 
page  465,  ch.  277,  to  impose  license  taxes,  adopted  ordinance  licensing 
sheep,  and  pending  action  to  collect  such  license,  statute  was  repealed, 
action  did  not  abate.  Distinguished  in  Ex  parte  Braun,  141  Cal.  200, 
207,  Political  Code,  section  3366,  is  not  applicable  to  city  governed  by 
charter  framed  under  constitution,  where  such  charter  confers  on  legis- 
lative body  power  to  impose  and  collect  license  taxes  for  revenue 
purposes. 

137  Cal.  676-680.    LAMBERT  v.  BATES. 
Contest  of  Assessment  on  Ground  that  work  contracted  for  had  not 
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been  fully  performed  can  only  be  presented  on  appeal  to  city  oouncil. 
which  acts  judicially  in  matter  and  whose  decision  therein  is  eon- 
/•lusive,  pp.  678,  679. 

Approved  in  Bums  v.  Superior  Court,  140  Cal.  12,  superior  court  in 
which  action  is  pending  has  jurisdiction,  on  proper  showing  by  affidavit, 
to  punish  as  contempt  disobedience  of  witness  to  subpoena  of  notary 
requiring  him  to  attend  and  give  his  deposition  as  evidence  in  such 
<ietion. 

]37  Cal.  683-685.  BLACK  v.  VERMONT  MARBLE  CO. 

Where  Judgment  Under  Which  Personalty  has  been  sold  on  exeeu- 
lion  to  judgment  creditor,  who  applied  price  on  judgment,  has  been  re- 
\'ersed  on  appeal,  original  owner  is  entitled  to  restitution  of  property  or 
its  value,  p.  684. 

Approved  in  Di  Nola  v.  Allison,  143  Cal.  115,  where  appellant  brought 
action  to  quiet  title  against  respondent,  it  was  incumbent  upon  appel- 
lant to  prove  superior  title  to  that  of  respondent. 

137  Cal.  685-698.  FARMER'S  AND  MERCHANTS'  BANK  v.  DE  SHORB. 

Married  woman  may  mortgage  separate  property  for  husband's  debt, 
p.  o93. 

Approved  in  Rohrbacher  v.  Aitken,  145  Cal.  489,  note  executed  to 
assignee  of  interest  in  estate  of  which  maker's  husband  had  been 
^'xecutor  in  settlement  of  shortage  in  estate,  ia  founded  on  good  eon* 
^ideration. 
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138  Cal.  Ml.     GREEN  ▼.  SOUTHERN  CAL.  RY.  CO. 

Contributory  Negligence  of  One  in  Crossing  Railroad  Track  without 
stopping  and  listening  for  trains,  bars  recovery  irrespective  of  concur- 
ring negligence  of  railroad,  pp.  6,  7. 

Approved  in  Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  37,  notwithstand- 
ing negligence  of  railroad  in  running  trains  at  great  speed  in  city  and 
failing  to  give  signals,  person  approaching  track  along  path  without 
looking  and  listening  for  approching  train  is  guilty  of  contributory 
negligence  as  matter  of  law. 

13b  Cal.  11-23.    PEOPLE  v.  CAMPBELL. 

Ballots  having  Cross  After  Words  "no  nomination"  contain  distin- 
guishing marks,  p.  21. 

Approved  in  Kincaid  v.  Reid,  142  Cal.  89,  and  Maddux  v.  Walthall, 
141  Cal.  414,  both  following  rule. 

Objections  to  Ballots  not  Specifically  Urged  in  superior  court  must 
be  deemed  waived,  and  cannot  be  considered  on  appeal  for  first  time, 
p.  22. 

Approved  in  Langley  v.  Head,  142  Cal.  371,  and  McCarthy  v.  Wilson, 
146  Cal.  325,  bo^h  following  rule. 

Miscellaneous. — Dissenting  opinion  in  Bledsoe  v.  Colgari,  138  Cal.  37, 
38,  majority  holding  where  result  of  election  for  superior  judge  had 
been  declared  to  be  tie  by  supervisors,  and  one  of  caiulidatca  brought 
quo  warranto  against  incumbent  who  claimed  right  to  holil  over,  in 
which  action  other  candidate  intervened,  judgment  in  favor  (»f  plaintiff 
in  quo  warranto  does  not  constitute  commission  of  office  within  Politi- 
cal Code,  section  936,  and  he  is  not  entitled  to  draw  salary  pending  ap- 
peal. 

138  Cal.  27-31.    CITY  STREET  IMP.  CO.  v.  LAIRD. 

Right  to  Protest  Against  Street  Improvement  does  not  exist  under 
•section  3  of  street  improvement  act  where  improvement  is  merely  for 
paving  of  crossing,  p.  29. 
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Approved  in  City  Street  Imp.  Co.  v.  Rontet,  140  Cal.  56,  where  street 
improTement  was  merely  for  crossing  at  intersection  of  two  streets,  pro- 
vision of  statute  as  to  protests  by  persons  owning  majority  of  frontage 
has  no  application,  and  work  is  not  suspended  by  filing  of  such  protests. 

138  Cal.  32-33.    PEOPLE  v.  JACKSON. 

Miscellaneous. — ^People  v.  Jackson,  138  Cal.  464,  reciting  history  of 
litigation. 

138  Cal.  34-39.    BLEDSOE  v.  C0L6AN. 

One  Holding  Certificate  of  Election  is  entitled  to  salary,  p.  35. 

Approved  in  Wilson  v.  Fisher,  140  Cal.  189,  ^mandamus  will  issue  to 
enforce  right  of  person  holding  certificate  of  election  to  salary  of  ofSce. 

138  Cal.  39-47.    PEOPLE  ▼.  FITZGERALD. 

Where  there  is  Some  Evidence  tending  to  support  verdict  of  guilty 
upon  question  of  law  as  to  sufficiency  of  evidence  to  support  verdict,, 
p.  41. 

Approved  in  People  v.  Donnolly,  143  Cal.  398,  upholding  sufficiency 
of  evidence  in  murder  prosecution;  People  v.  Wells,  145  Cal.  140,  ap- 
plying rule  in  prosecution  for  assault  with  deadly  weapon  with  intent 
to  murder. 

It  is  Proper  to  Instruct  that  if  any  witness  examined  before  them, 
or  whose  testimony  taken  elsewhere  had  been  read  to  them,  had  will- 
fully sworn  falsely  as  to  any  matter,  it  is  their  duty  to  distrust  entire 
evidence  of  such  witness,  p.  46. 

Approved  in  People  v.  Stevens,  141  Cal.  492,  following  rule. 

138  Cal.  52-56.    BATES  ▼.  TWIST. 

Resolution  of  intention  may  include  work  of  various  kinds  on  several 
streets,  pp.  54-55. 

Approved  in  San  Francisco  Paving  Co.  v.  Egan,  146  Cal.  639,  follow- 
ing rule. 

138  Cal.  69-73.    MURPHY  v.  SUPERIOR  COURT. 

Partition  of  distinct  parcels  situated  in  different  counties  between 
tenants  in  common  who  derive  title  from  same  source  may  be  brought 
in  any  county  in  which  portion  of  land  is  situated,  p.  72. 

Approved  in  Kent  v.  Williams,  14  Cal.  10,  arguendo. 

138  Cal.  81-96.    McCABE  v.  HEALY. 

Person  may  bind  himself  to  dispose  of  property  by  will  in  partieolsf 
way,  p.  85. 
Approved  in  Bell  v.  Wyman,  147  Cal.  515,  reaffirming  rule. 
Administrator  has  no  interest  in  controversy  between  heirs,  p.  90. 
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Approved  in  Estate  of  Murphy,  145  Cal.  467,  executrix  cannot  urge 
that  legatees  petitioning  for  partial  distribution  had  forfeited  rights 
under  will  by  reason  of  clause  therein  providing  for  forfeiture  in  case 
of  contest. 

138  Cal.  120-134.     GERMAN  SAV.  ETC.  SOC.  v.  RAMISH. 
Assessment  Lien  is  prior  to  all  liens,  p.  125. 

Approved  in  Chase  v.  Trout,  140  Cal.  305,  following  rule;  0*Dea  v. 
Mitchell,  144  Cal.  382,  lien  of  assessment  for  street  improvement  is 
superior  to  lien  of  prior  mortgage  upon  pro[>erty  assessed. 

If  Change  of  Grade  is  Invalid,  grade  remains  as  originally  estab- 
lished, p.  128. 

Approved  in  0*Dea  v.  Mitchell,  144  Cal.  383,  if  change  of  grade  was  in- 
valid, grade  remained  as  originally  established,  and  appellant's  remedy 
would  be  appeal  to  council  under  Vrooman  act,  section  11,  from  accept- 
ance of  ivork  by  city  engineer. 

Street  Bond  Act  makes  bonds  conclusive  as  to  matters  not  essential 
to  juiisdiction  of  officers  to  create  assessment,  p.  129. 

Approved  in  Chase  v.  Trout,  146  Cal.  356,  following  rule. 

Resolution  of  intention  is  conclusive  of  fact  that  at  its  passage  peti- 
tioners were  owners  of  majority  of  frontage,  p.  130. 

Approved  in  Chase  v.  Trout,  146  Cal.  369,  370,  following  rule. 

Under  Section  3  of  Act  1891,  amending  Act  of  1885,  council  need 
not  impose  expense  of  improvement  upon  district  other  than  district 
embracing  lots  fronting  on  streets  to  be  improved,  p.  131. 

Approved  in  O'Dea  v.  Mitchell,  144  Cal.  377,  fact  that  resolution  of 
intention  declares  that  work  was  of  more  than  local  and  ordinary  public 
benefit,  and  that  expense  was  made  chargeable  on  district,  size  of  such 
district  is  not  jurisdictional. 

138  Cal.  134-140.     HILMER  ▼.  HILLS. 

On  sale  of  goods  for  cash  on  delivery,  title  remains  in  vendor  until 
price  paid,  p.  139. 

Distinguished  in  Mason  v.Lievre,  145  Cal.  521,  where  shares  of  stock 
sold  as  result  of  correspondence  with  directions  to  draw  on  purchaser 
for  price  and  vendor  set  shares  apart  and  requested  instructions  as  to 
mode  of  issuance,  sale  is  complete. 

138  Cal.  160-155.  CARTER  v.  SUPERIOR  COURT. 

Prohibition  lies  to  prevent  superior  court  from  trying  contest  for 
municipal  office  of  which  council  is  given  exclusive  jurisdiction  by  char- 
ier. 

Approved  in  Glide  v.  Superior  Court,  147  Cal.  28,  prohibition  lies  to 


1:J8  Cfll.  159-223  Notes  on  California  Reports.  52» 

prevent  trial  of  suit  to  enjoin   supervisors  from  acting  on  petition  to 
organize  reclamation  district. 

j  138  Cal.  150-163.     PEOPLE  v.  BUKNS. 

Where  Robbery  After  Prior  Convictions   is   punishable  by  life  im- 
I  prisonment,  a4;tempt  at  robbery  is  punishable  by  imprisonment  for  def- 

!  inite  number  of  years,  p.  161. 

I  Approved  in  People  v.  Stouter,  142  Cal.  151,  applying  rule  in  prose- 

i  cution  under  Penal  Code,  section  288. 
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138  Cal.  160-180.  PULLEN  ▼.  PLACER  CO.  BANK. 

Gift  Vesti  Donee  with  Absolute  Property  in  thing  given,  but  if  thing 
given  remains  under  control  of  donor,  or  is  subject  to  revocation,  gift 
is  not  complete,  p.  170. 

Approved  in  Collins  v.  Maude,  144  Cal.  296,  writing  by  decedent  be- 
fore leaving  state  declaring  her  wish  that  the  maker  of  a  note  to  her 
should  not  be  asked  for  the  money  borrowed  or  the  interest  on  it.  note 
being  retained  and  not  surrendered,  does  not  show  gift  of  note;  Xoble 
V.  Garden,  146  Cal.  230,  where  deceased  maintainea  control  of  shares 
in  building  association  during  life  and  drew  dividends  after  delivery  of 
assigned  certificates  to  agent  to  whom  she  delivered  other  shares  with 
pass  book,  fact  that  she  instructed  agent  to  deliver  assigned  shares  aft- 
er her  deaths  and  he  complied  with  directions,  does  not  show  gift  causa 
mortis. 

138  Cal.  104-201.     ESTATE  OF  LEONIS. 

Court  has  no  Power  to  Vacate  probate  sale  other  than  that  oonferrod 
by  Code  of  Civil  Procedure,  section  1552,  p.  107. 

Approved  in  estate  of  Robinson,  142  Cal.  157,  where  at  time  of  writ- 
ten memorandum  of  sale  no  binding  offer  to  increase  the  amount  bid  had 
been  made,  it  was  duty  of  court  to  confirm  sale  unless  price  bid  wa& 
disproportionate  to  value  of  property  and  it  is  made  to  appear  that 
increased  bid  of  ten  per  cent  may  be  obtained. 

138  Oal.  220-223.     ALDRICH  v.  BARTON.     94  Am.  St.  Rep.  43. 

Trustees  Under  Will  Who,  with  Intent  to  Defraud  absent  beneficiary 
present  false  account  to  court  and  secure  iti  settlement  as  presented 
are  guilty  of  fraud  extrinsic  to  case  upon  court  as  well  as  upon  benefi- 
ciary, p.  223. 

Approved  in  Parsons  v.  Weis,  144  Cal.  419,  where,  in  addition  to 
plain tifTs  ignorance  of  action,  defendant  took  advantage  of  plaintiff's 
adsence  from  state  and  presented  to  court  knowingly  false  avermeni>  <>f 
his  ownership  of  property,  and  procured  judgment  quieting  title  agaiii>t 
plaintiff,  and  it  appears  plaintiff  was  at  all  times  owner  of  property. 
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judgment  may  be  set  aside  in  equity;  Silva  v.  Santos,  138  Cal.  541, 
542,  where  decree  settling  (\nal  account  of  guardian  of  incompetent  was. 
procured  by  fraudulent  concealment  of  money  misappropriated  by  guard- 
ian, and  false  representations  to  court  that  he  had  made  advances  to 
estate,  equity  has  jurisdiction  to  compel  full  and  just  accounting. 

138  Cal.  261-266.    PEOPLE  v.  HUNTINGTON. 

On  Prosecution  for  Murder  it  is  error  to  instruct  that  "moral  certainty 
is  described  as  state  of  impression  produced  by  facts  in  which  a  reason- 
able mind  feels  a  sort  of  coercion  or  necessity  to  act  in  accordance  with^ 
it,    pp.  262,  263. 

Approved  in  People  v.  Burns,  138  Cal.  160,  upholding  instruction  that 
"it  had  not  been  shown  to  moral  certainty  and  beyond  reasonable  doubt 
either  that  such  assault  had  been  made  in  conjunction  with  specific- 
felonious  intent  to  commit  either  robbery  or  grand  larceny  as  herein 
defined,  or  that  felonious  attempt  had  been  made  to  commit  either  of 
those  offenses  as  herein  defined." 

Where  Whole  Theory  of  Prosecution  was  that  defendant,  who  was 
a  physician,  was  guilty  of  murder  in  causing  death  of  deceased  by  an 
attempt  at  criminal  abortion,  court  should  not  have  given  chari;e  on 
manslaughter,  pp.  263,  264. 

Approved  in  People  v.  Balkwell,  143  Cal.  263,  upholding  refusal  to^ 
instruct  that  jury  might  convict  of  manslaughter. 

138  Cal.  266-270.    JACKSON  v.  BAEHR. 

Prior  to  Amendment  of  1901,  adding  section  1143  to  Penal  Code,  there 
was  no  law  authorizing  jury  fees  in  criminal  cases  in  San  Francisco,  p. 
267. 

Approved  in  Powell  v.  Phelan,  138  Cal.  271,  mandamus  does  not  lie- 
to  compel  payment  of  juror's  fees  for  services  rendered  prior  to  Act 
of  1901,  adding  section  1143  to  Penal  Code. 

138  Cal.  342-346.    SOUTHERN  CAL.  RY.  CO.  ▼.  SLAUSON.    04  Am.  St. 
Rep.  58. 

Owner  of  Land  Who  Verbally  Agrees  with  Railroad  to  enter  there- 
on and  construct  and  operate  its  railroad  in  consideration  of  its  verbal: 
promise  to  erect  depot  thereon,  cannot,  after  default  of  railroad  in 
erecting  depot,  maintain  action  to  quiet  title,  pp.  343-345. 

Approved  in  Katz  v.  Walkinshaw,  141  Cal.  136,  arguendo. 

Operation  of  Railroad  is  in  interest  of  public,  p.  345. 

Approved  in  Crescent  Canal  Co.  v.  Montgomery,  143  Cal.  252,  canal 
company  engaged  in  distribution  of  water  for  irrigation  purposes  being 
an  »gent  of  state  in  administration  of  public  use,  where  its  canal  la. 
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completed  across  lands  of  stockholders  with  their  knowledge  and  tacit 
consent,  they  cannot  abate  or  destroy  it  on  ground  that  compensation 
was  not  first  paid  for  right  of  way. 

138  Cal.  355-364.    ESTATE  OF  WICEERSHAM. 

Conveyance  by  Son  to  Residuary  Legatees  of  his  existing  interest  in 
estate  of  his  deceased  father  operated  to  transfer  such  interest,  p.  361. 

Distinguished  in  Estate  of  Ryder,  141  Cal.  370,  probate  court  has  no 
jurisdiction  to  determine  right  of  heir  apparent  under  deed  made  prior 
to  death  of  decedent,  or  to  distribute  estate  to  such  grantee,  against 
objection  of  grantor,  who  is  sole  heir  of  decedent. 

138  Cal.  367-372.    McEEE  v.  SOBER. 

Attornejr's  Fees  and  Charges  paid  by  the  administrator  are  allowed  to 
the  administrator  and  not  to  the  attorney,  p.  370. 

Approved  in  Estate  of  Kruger,  143  Cal.  144,  an  attorney  for  executor 
cannot  appeal  from  settlement  of  executor's  final  account;  McEee  t. 
Hunt,  142  Cal.  528,  claim  of  attorney  for  guardian  who  has  rendered 
services  at  guardian's  request  in  execution  of  trust  for  ward  cannot  be 
enforced  by  action  against  ward  or  his  estate. 

138  Cal.  390-304.    POLLARD  y.  HARLOW. 

Under  Code  of  Civil  Procedure,  section  700,  purchaser  at  execution 
sale  becomes  successor  in  interest  of  judgment  creditor,  p.  391. 

Approved  in  Leet  v.  Armbruster,  143  Cal.  666,  lawful  tender  of  re- 
demption money  refused  by  purchaser  at  foreclosure  sale  ipso  facto  de- 
feats his  estate  and  leaves  title  in  successor  of  mortgagor,  who  may. 
without   keeping  tender  good,   maintain   ejectment  against   purchaser. 

Under  Code  of  Civil  Procedure,  section  700,  purchaser  at  execution 
sale  acquires  legal  title  of  judgment  debtor,  defeasible  upon  condition 
subsequent,  p.  392. 

Approved  in  Warner  Bros.  Co.  v.  Freud,  138  Cal.  656,  redemption  by  one 
of  several  joint  owners  from  sale  under  foreclosure  of  mortgage  ter- 
minates sale  and  merely  gives  joint  owner  an  equitable  lien  on  interests 
of  other  joint  owners  for  reimbursement  of  their  proportion  of  money 
paid,  with  interest. 

13  Cal.  394-400.    DIERSSEN  v.  NELSON. 

Where  owners  of  contiguous  lands  establish  boundary  line  by  parol 
agreement  and  occupy  tracts  according  to  such  line  for  long  period,  Une 
cannot  be  afterward  controverted,  pp.  397-398. 

Approved  in  Western  Union  Oil  Co.  v.  Newlove,  145  Gal.  774,  fol- 
lowing rule. 
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138  Cal.  423-426.     HENDRICKS  v.  FEATHER  RIV.  CANAL  CO. 

Patent  of  Fractional  Sttbdivision,  made  such  by  bordering  on  river, 
must  be  deemed  bounded  by  river,  and  not  by  meander  line  appear- 
ing on  Held  notes  of  survey,  pp.  425,  426. 

Approved  in  BLirby  v.  Potter,  138  OaL  688,  where  land  on  one  side 
•of  non- navigable  stream  is  Mexican  grant,  having  river  as  its  boundary, 
land  surveyed  by  government  on  other  side  of  stream  is  bounded  by 
center  of  stream  and  not  by  meander  line  indicated  by  field-notes  of 
survey  along  bank. 

138  Cal.  439-441.    ESTATE  OF  McKENNA. 

On  Will  Contest  When  Court  did  not  Find  on  issues  undisposed 
of  by  jury,  proceedings  for  new  trial  relating  exclusively  to  verdict  of 
jury  were  prematurely  taken,  p.  440. 

Approved  in  Estate  of  McKenna,  143  Cal.  589,  order  setting  aside 
judgment  in  will  contest  on  motion  of  contestant  did  not  have  effect 
to  set  aside  verdict  or  to  entitle  contestant  to  new  trial  on  all  issues 
and  court  was  authorized  to  refuse  to  allow  contestants  to  introduce 
further  evidence  as  to  nonexcution  of  will,  and  could  again  render 
findings  and  judgment  on  verdict  and  former  probate  of  will. 

138  Cal.  441-444.     RICHEY  ▼.  HALEY. 

It  cannot  be  First  Urged  on  appeal  that  there  was  no  proof  of  serv- 
ice of  verified  claim  required  by  Code  of  Civil  Procedure,  section  689, 
where  allegation  of  demand  is  not  denied  and  it  appears  by  answer  that 
any  kind  of  demand  would  have  been  unavailing,  p.  444. 

Approved  in  Hunt  v.  Hammel,  142  Cal.  460,  where  it  appears  af- 
firmatively that  any  kind  of  demand  would  be  unavailing,  an  immaterial 
Tarianoe  in  proof  relative  to  demand  introduced  in  evidence  is  im- 
material. 

138  Cal.  467-472.     PEOPLE  ▼.  DERBERT. 

At  Common  Law  unlawful  carnal  knowledge  of  girl  who  consents 
while  under  certain  age  was  misdemeanor,  p.  468. 
Approved  in  People  v.  Howard,  143  Cal.  317,  arguendo. 

138  Cal.  506-512.    KERRIGAN  v.  MARKET  ST.  RY.  CO. 

Where  Employer  Furnished  Suitable  Appliances  for  work  and  it 
was  duty  of  employees  to  adjust  the  appliances,  employer  is  not  liable 
for  death  of  employee  arising  from  defect  in  adjustment,  p.  511. 

Approved  in  Towne  v.  United  Electric  etc.  Co.,  146  Cal.  774,  master 
not  liable  for  injury  to  servant  caused  by  use  of  dull  pik-e  pole  where 
master  had  furnished  number  of  pike  poles  in  good  order;  Wall  y. 
Notes  Cal.  Rep.  328. 
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Marshutz,  138  Cal.  526,  exception  making  master  liable  for  salety  of 
appliances  when  it  is  made  duty  of  employees  to  select  and  adjust 
appliances,  applies  only  where  such  jselection  and  adjustment  devolves 
upon  employees  generally,  one  of  whom  is  injured,  and  not  where  it 
devolves  exclusively  on  foreman. 

138  Cal.  522-527.     WALL  v.  MARSHUTZ* 

Where  Duty  to  Furnish  Employees  with  safe  appliances  is  devolved 
upon  foreman,  he  is  deemed  a  vice-principal,  p.  526. 

Approved  in  Bailey  v.  Cascade  Timber  Co.,  32  Wash.  328,  foreman 
known  as  **hook -tender**  in  charge  of  logging  crew,  whose  duty  it 
was  to  give  directions  both  as  to  operations  and  selection  of  appliances 
for  moving  from  one  location  to  another  an  engine  and  water-tank,  by 
means  of  hook  attached  to  cable  pulled  by  engine,  Is  vice-principal  in 
relation  to  engineer  and  crew,  and  is  charged  with  duty  of  providing^ 
sufficient  hook.  Distinguished  in  Towne  v.  United  Electric  etc  Co., 
146  Cal.  774,  775  (approved  in  dissenting  opinion  p.  777),  holding  mas- 
ter not  liable  for  injury  to  seve/al  caused  by  use  of  pike  pole  where- 
master  had  furnished  number  of  pike  poles  in  good  order. 

138  Cal.  530-533.    PEOPLE  ▼.  PHILBON. 

Statement  of  Persons  not  Witnesses  are  admissible  to  explain  con- 
duct of  defendant  and  statements  made  by  him  in  reply  thereto,  pu 
532. 

Approved  in  People  v.  Cole,  141  Cal.  90,  in  prosecution  for  larceny 
in  stealing  carpets  belonging  to  employer,  where  it  was  shown  that 
defendant  delivered  carpets  to  B  at  back  of  store,  evidence  is  admissi- 
ble to  show  that  soon  after  company  discovered  loss  defendant,  when 
confronted  with  B,  who  recited  facts,  denied  delivery  of  carpets  to  B,. 
and  declared  that  he  did  not  know  B. 

138  Cal.  536-543.    SILVA  v.  SANTOS. 

Where  Decree  Settling  Guardian's  Final  Account  was  procured  hj 
fraud,  equity  will  compel  full  and  just  accounting,  pp.  541,  542. 

Approved  in  Parsons  v.  Weis,  144  Cal.  419,  where  it  appears  that  in 
addition  to  plaintiff's  Ignorance  of  action,  defendant  took  advantage  of 
plaintiff's  absence  from  state  and  presented  to  court  knowingly  false 
averments  as  to  his  ownership  of  property,  and  thereby  procured  judg- 
ment quieting  title  as  against  plaintiff,  and  it  appears  latter  is  owner^ 
judgment  will  be  set  aside  in  equity. 

138  Cal.  543-546.    SHAUGHNESSY  ▼.  AMERICAN  SURETY  CO. 

Code  of  Civil  Procedure,  section  1203,  requiring  building  contractors- 
to  secure  contracts  by  bonds,  is  void,  p.  544,  545. 
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Approved  in  Snell  v.  Bradbury,  139  Cal.  380,  failure  to  file  bond 
of  contractor  under  Code  of  Civil  Procedure,  section  1203,  does  not 
vitiate  contract,  as  such  provision  is  void;  San  Francisco  Lumber  Co. 
V.  Bibb,  139  Cal.  326,  where  bond  of  contractor  is  void  because  given 
in  pursuance  of  void  provision  of  Code  of  Civil  Procedure,  section  1203, 
it  is  immaterial  to  consider  whether  failure  of  materialman  to  file 
lien  does  or  does  not  release  sureties. 

Bond  of  Contractor  Which  Expressly  Recitea  that  it  is  given  iu 
pursuance  of  Code  of  Civil  Procedure,  section  1203,  is  void  and  cannot 
be  upheld  as  common-law  bond,  pp.  545,  546. 

Approved  in  San  Francisco  Lumber  Co.  v.  Bibb,  139  Cal.  194,  follow- 
ing rule. 

138  Cal.  558-560.    MORSE  ▼.  WILSON. 

Sufficiency  of  Pleading  and  Verdict  to  support  judgment  cannot  be 
reviewed  on  appeal  from  order  denying  new  trial,  p.  559. 

Approved  in  Bell  v.  Southern  Pac.  R.  R.,  144  Cal.  563,  alleged  error 
in  permitting  cross -com  plaint  to  be  filed,  or  its  sufiieiency  of  findings 
cannot  be  reviewed  on  appeal  from  order  denying  new  trial  where 
there  is  no  bill  of  exceptions. 

138  Cal.  576-579.     PEOPLE  v.  WITTY. 

Where  Record  does  not  Show  Affirmatively  that  deposition  read,, 
which  was  taken  by  question  and  answer,  had  not  been  transcribed  and 
eertilipil  by  reporter  and  filed  by  him  with  clerk,  it  is  presumed  it  was  so 
done,  p.  578. 

Approved  in  People  v  Buckley,  143  Cal.  383.  admitting  transcript 
of  testimony  taken  at  preliminary  examination,  wliere  certificatv^  of 
oflicial  reporter  shows  its  correctneivs  and  he  testifies  that  he  dictated 
his  notes  to  typewriter  and  that  transcript  is  correct. 

Unless   Record   Clearly   Shows   Error,  no   presumptions    will   be    in- 
dulged that  error  was  t*ommitted,  p.  578. 
Approved  in  People  v.  Lewandowski,  143  Cal.  576,  following  rule 

138  Cal.  58.3-.')87.     SEARS  v.  ACKERMAN. 

Deed  of  Land  ^ese^^ang  timber  on  land  leaves  fee  simple  title  to 
timber   in   grantor,   p.   586. 

Approved  in  Peterson  v.  Gibbs,  147  Cal.  7,  applying  rule  to  contract 
of  sale  of  timber. 
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138  Cal.  602-606.    KELLY  ▼.  NING  YUNG  ETC.  ASSH. 

Appellant  has  Forty  Days  after  settlement  of  bill  of  exceptions  and 
statement  in  which  to  file  transcript,  p.  603. 

Approved  in  San  Francisco  Law  etc.  Co.  v.  State,  141  CaL  355, 
where  it  appears  that  time  to  file  transcript  on  appeal  has  not  elapsed, 
and  settlement  of  bill  of  exceptions  has  been  deferred  by  stipulation 
of  parties,  motion  to  dismiss  appeal  on  ground  that  transcript  has  not 
been  filed  must  be  denied. 

Statement  on  Motion  for  New  Trial  may  be  used  in  support  of  ap- 
peal from  judgment,  though  not  used  in  support  of  motion,  pp.  605, 
(i06. 

Approved  in  Vinson  v.  Los  Angeles  etc.  R.  R.,  141  Cal.  155,  party 
appealing  from  judgment  has  independent  right  under  Code  of  Civil 
Procedure,  section  950,  to  have  settled  a  statement  of  case  to  be  used 
upon  such  appeal  which  is  not  limited  by  existence  of  appeal  or  right 
of  appeal  from  order  refusing  new  trial;  Bernard  y.  Sloa^,  138  Cal. 
747,  denying  motion  to  dismiss  appeal  from  judgment  for  failure 
to  file  transcript  when  appeal  was  taken  in  due  time  to  permit  settled 
statement  on  motion  for  new  trial  and  used  on  hearing  of  motion, 
to  be  used  on  appeal  from  judgment,  and  record  shows  pendency  of 
such  motion  and  that  statement  is  in  process  of  settlement. 

138  Cal.  641-644.    MURPHY  v.  STELLING. 

Mandamus  is  Exclusive  Remedy  when  trial  judge  refuses  to  settle 
bill  of  exceptions  which  it  is  his  duty  to  settle,  pp.  642,  643. 

Approved  in  Hartmann  v.  Smith,  140  Cal.  467,  granting  mandamus 
to  compel  judge  to  settle  statement  on  motion  for  new  trial,  after 
decision  against  petition  to  revoke  probate  of  wilL 

138  Cal.  644-651.    BRANN  v.'  BLUM. 

Courts  may  Amend  Writs  when  Defective,  if  writ  is  amendable  it 
is  accorded  same  effect,  with  reference  to  acts  done  in  execution  of  it, 
as  if  it  had  been  amended,  p.  647. 

Approved  in  Brush  v.  Smith,  141  Cal.  470,  execution  reciting  that 
judgment  was  recovered  "in  Justice  John  Brown's  court,"  of  certain 
township  and  county,  instead  of  "the  justice's  court"  of  such  town- 
ship, is  amendable,  and  will  be  accorded  same  effect  as  to  acts  done 
under  it  as  if  it  had  been  amended. 

138  Cal.  664-C08.     POGUE  ▼.  KAWEAH  POWER  AND  WATER  CO. 

S.  C.  Pogue  v.  Collins,  146  Cal.  437. 

138  Cal.  672-678.     STUART  ▼.  LORD. 
Whenever  there  is  Reasonably  Successful  Effort  to  state  the  par- 
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ticulars,  and  they  are  such  as  may  have  been  sufficient  to  inform  op- 
posing counsel  and  the  court,  and  trial  court  has  passed  upon  motion, 
the  specifications  are  sufficient,  p.  675. 

Approved  in  Drathman  v.  Cohen,  130  Cal.  313,  and  Swift  v.  Occidental 
Min.  etc.  Co.,  141  Cal.  168,  both  following  rule;  Bell  v.  Staacke,  141 
Cal.  194,  where  probative  facts  are  found  by  court,  specifications  of 
insufficiency  of  evidence  to  sustain  any  one  of  such  findings,  or  any  par- 
ticular contained  therein,  are  sufficient.  Holmes  v.  Hoppe,  140  Cal. 
213,  in  action  for  goods  sold,  specifications  of  insufficiency  of  evidence 
to  justify  decision  that  no  settlement  was  made  between  defendant 
and  agent  of  plaintiflf's  assignor,  and  that  at  time  of  assignment  there 
was  balance  due,  are  sufficient,  where  there  was  evidence  from  which 
oourt  might  have  concluded  that  there  was  duch  settlement  upon  which 
it  was  determined  that  nothing  was  due. 

In  action  against  an  administrator  on  claim  against  estate,  ad- 
missions of  decedent  are  inadmissible,  p.  677. 

Approved  in  Kaltschmidt  y.  Weber,  145  CaL  598,  in  action  by  married 
woman  for  services  rendered  decedent  her  testimony  concerning  course 
of  conduct  of  herself  and  husband  with  respect  to  her  earnings,  is  in- 
adxDiBsibla. 

138  Cal.  684-685.    PEOPLE  ▼.  WARD. 

Miscellaneous. — ^People  v.  Ward,  141  Cal.  631,  where  defective  minuts 
entry  of  judgment  for  imprisonment  in  state  prison,  rendered  on  con- 
viction of  felony  embezzlement,  afiPorded  sufficient  evidence  to  justify 
order  nunc  pro  tunc  correcting  defects  thereiuii  such  order  will  be  af- 
firmed on  appeal  therefrom. 

138  Cal.  691-694.    CAHILL  y.  BAIRD. 

On  Appeal  from  Order  Denying  New  Trial,  affidavits  alleging  mis- 
conduct of  jury  as  ground  of  motion  w^hich  are  not  incorporated  in  bill 
of  exceptions  cannot  be  considered,  p.  692. 

Approved  in  Skinner  v.  Horn,  144  Cal.  279,  following  rule. 

138  CaL  694-699.    PEOPLE  ▼.  DOBBINS. 

Affidavit  of  Defendant  to  show  misconduct  of  jurors  by  some  of 
them  making  improper  statements  while  deliberating  on  yerdict,  is 
inadmissible,  p.  698. 

Approved  in  People  v.  Murphy,  146  Cal.  507,  refusing  to  receive 
affidavit  as  to  declarations  of  certain  jurors  made  after  verdict. 

138  Cal.  724-737.    SATHER  BANKING  CO.  y.  BRI66S  CO. 

Deed  to  Bank  as  Stockholder  as  security  for  all  amounts  whick 
should  thereafter  become  due  to  it  from  his  corporation,  it  net  guar- 
anty, p^  729. 
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Approved  in  Anglo -California  Bank  v.  Cerf,  147  Cal.  400,  follow- 
ing rule. 

138  Cal.  738  746.     KEYSTONE  DRILLER  CO.  v.  SUPERIOR  COURT. 

Foreign  corporation  which  has  no  resident  agent  upon  whom  process 
may  be  served,  cannot  go  into  insolvency,  p.  744. 

Distinguished  in  Ward  Land  etc.  Co.  v.  stapes,  147  Cal.  753,  foreign 
•corporation  may  maintain  action  where  it  files  its  articles  with  secre- 
4^ury  of  state  prior  to  filing  of  amended  complaint. 

138  Cal.  746-747.    BERNARD  v.  SLOAN. 

Appeal  will  not  be  Dismissed  for  failure  to  file  transcript  when  it 
Avas  taken  in  due  time  to  permit  settled  statement  on  motion  for  new 
trial  and  used  on  hearing  of  motion,  to  be  used  on  appeal  from  judg- 
ment, and  record  shows  pendency  of  motion  and  that  statement  is  in 
process  of  settlement,  p.  747. 

Approved  in  S.  F.  Law  etc.  Co.  v.  State,  141  Cal.  3&5,  denying  motion 
to  dismiss  appeal  on  ground  that  transcript  has  not  been  filed,  where 
it  appears  time  has  not  elapsed,  and  settlement  has  been  deterred  ny; 
«tipulation  of  partiee. 
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139  Cal.  6-10.    MERGUIRE  ▼.  O'DONNELL.      96  Am.  St.  Rep.  91. 

Miscellaneous.— Eager  v.  Astorg,  145  Cal.  553,  upholding  sheriff's 
sale  under  order  of  sale  without  seal  though  signed  by  clerk,  which 
embodies  certified  copy  of  foreclosure  decree  certified  under  seal  of 
court. 

139  CaL  30-32.    McCABE  v.  HEALEY. 

Appeal  will  be  dismissed  for  failure  of  appellant  to  file  brief  within 
time  required  by  rules,  p.  32. 

Approved  in  Coats  v.  Coats,  146  Cal.  444,  following  rule. 

139  Cal.  53.    BUCKMAN  ▼.  HATCH. 

Wliere. complaint  fails  to  state  cause  of  action  for  want  of  essential 
facts  objection  is  not  waived  by  failure  to  demur,  nor  cured  by  verdict,  p. 
66. 

Approved  in  Bell  v.  Thompson,  147  Cal.  694,  applying  rule  in  action 
by  administratrix  to  annul  decree  foreclosing  mortgage  on  realty  of 
decedent  for  fraudulent  collusion  between  an  executor  as  deefndant  in 
foreclosure  and  as  agent  for  mortgagee  plaintiff. 

Complaint  in  Action  to  foreclose  street  assessment  lien  which  de- 
scribed work  to  be  done  according  to  insuflScient  description  states  no 
cause  of  action,  pp.  56,  67. 

Distinguished  in  Pacific  Pav.  Co.  v.  Vizelich,  141  Cal.  10,  sufficiency 
of  complaint  to  state  cause  of  action  is  not  available  on  motion  to 
dismiss  complaint,  and  cannot  be  considered  on  appeal  from  order 
granting  motion. 

139  Cal.  60-66.    PEOPLE  v.  WONG  BIN. 

Improper  Instruction  as  to  credibility  of  witnesses  which  merely 
tells  jury  to  do  what  they  evidently  would  do  without  being  told,  is 
harmless,  p.  66. 

Approved  in  People  v.  Tibbs,  143  Cal.  103,  and  People  v.  Wardrip, 

6239 


139  Cal.  78-164  Notes  on  California  Reports.  ^±49 

141  Cal.  233,  both  holding  refusal  of  requested  instruction  relative  to 
jury  receiving  with  caution  all  evidence  of  oral  admissions  of  defendant^ 
is  not  ground  for  reversal. 

139  Cal.  78-85.    STONE  v.  BANCROFT. 

Where  Plaintiff  was  Employed  for  specified  time  at  monthly  salary^ 
but  was  prevented  by  employer  from  fulfilling  contract,  salary  under 
contract  is  due  until  paid,  p.  81. 

Approved  in  Hancock  v.  Board  of  Education,  140  CaL  662,  in  action 
by  principal  for  salary  of  which  he  was  deprived  by  board  of  educa- 
tion in  breach  of  contract  of  employment,  where  he  was  ready  and 
willing  to  perform  duties  but  was  prevented  by  unjustified  acts  of 
board,  presumption  is,  in  absence  of  claim  by  defendant  that  plaintiff 
could  have  or  did  obtain  other  employment,  that  he  was  damaged  in 
sum  he  would  have  received  under  contract. 

139  Cal.  85-87.    ESTATE  OF  TURNER. 

Right  of  Appeal  in  probate  and  method  of  its  exercise  are  purely 
statutory  and  statute  must  be  strictly  followed,  pp.  86,  87. 

Approved  in  Estate  of  Cahill,  142  Cal.  629,  order  refusing  to  vacate 
an  order  setting  apart  homestead  to  widow  of  deoedent  is  nonappeal- 
able. 

139  Cal.  94103.    ALLEN  v.  McKAY. 

Assessment  roll  when  completed  and  certified  to  supervisors  is 
only  evidence  of  acts  and  intentions  of  assessor,  p.  100. 

Approved  in  Savings  &  Loan  Society  v.  San  Francisco,  146  Cal.  680^ 
reaffirming  rule. 

139  Cal.  103-108.    PEOPLE  v.  WILMOT. 

On  Prosecution  for  Rape  evidence  that  prosecutrix  made  oomplaint 
while  offense  was  recent,  is  admissible,  p.  106. 

Approved  in  People  v.  Keith,  141  Cal.  688,  upholding  instruction  in 
prosecution  for  rape,  where  testimony  was  uncontradicted  that  prosecu- 
trix made  prompt  complaint,  that  fact  that  prosecutrix  made  prompt 
and  early  complaint  of  wrong  and  injury  done  to  her  person  and  to 
her  character  and  chastity  is  admissible  and  may  be  received  in  cor- 
roboration of  her  other  testimony. 

139  Cal.  154-164.    PEOPLE  v.  GLAZE. 

Where  Nothing  is  Cited  from  Record  to  show  that  witness  not  pro- 
duced by  prosecution  had  knowledge  of  material  fact,  question  of  error 
is  waived,  p.  163. 

Approved  in   Duncan   v.  Ramish,   142  CaL  690,  where  argument  of 
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appellants  upon  certain  specifications  of  insufficiency  of  evidence  to 
support  findings  is  mere  skeleton  statement  of  references  to  transcript, 
and  there  is  no  reply  to  respondent's  argument  of  sufficiency  of  evidence 
on  those  specifications!  any  error  in  relation  thereto  is  waived. 

139  Cal.  179-186.     DOBBINS  ▼.  LOS  ANGELES.      96  Am.  St.  Rep.  95. 

Municipal  Ordinance  making  it  unlawful  to  erect  gasworks  or  store 
gas,  except  within  certain  limits  is  proper   police  regulation,  p.   183. 
Approved  in  In  re  Daly,  139  Cal.  217,  following  rule. 

Within  the  Reasonable  Scope  of  Police  Power  the  legislature  is  ex- 
clusive judge,  p.  183. 

Approved  in  dissenting  opinion  in  Ex  parte  Dickey,  144  Cal.  242, 
majority  holding  void  Statutes  of  1903,  page  14,  limiting  compensation, 
of  employment  agents,  and  making  it  a  misdemeanor  to  receive  any 
money  in  excess  of  percentage  therein  provided. 

139  Cal.  192-194.    SAN  FRANCiSCO  LUMBER  CO.  v.  BIBB. 

Bond  to  Secure  Building  Contract  given  in  pursuance  of  void  part  of 
Code  of  Civil  Procedure,  section  1203,  cannot  be  sustained  as  common 
law  bond,  p.  194. 

Approved  in  W.  W.  Montague  &  Co.  v.  Fumess,  145  Cal.  206,  fol- 
lowing rule;  San  Francisco  Lumber  Co.  v.  Bibb,  139  Cal.  326,  when 
contractor's  bond  is  void  because  given  in  pursuance  of  unconstitutional 
part  of  Code  of  Civil  Procedure,  section  1203,  it  is  immaterial  whether 
failure  of  materialman  to  file  lien  does  or  does  not  release  sureties. 

139  Cal.  195-204.     ESTATE  OF  WICKE& 

Where  it  is  Shown  that  Testator  was  ill  and  feeble,  and  bene- 
ficiary occupies  fiduciary  relation,  undue  infiuence  is  presumed,  p.  202. 

Cited  in  Estate  of  Morey,  147  Cal.  608,  upholding  will  drawn  by 
attorney  who  was  beneficiary  thereunder  through  testator  aged,  in- 
firm and  ill,  where  undue  influence  disproved. 

139  Cal.  205-210.    HIBERNIA  SAV.  ETC.  SOCIETY  y.  SAN  FRAN- 
CISCO.  96  Am.  St.  Rep.  100. 

Checks  Drawn  on  United  States  Treasurer  payable  on  demand  are 
solvent  credits  subject  to  taxation,  pp.  206-209. 

Approved  in  Holmes  v.  Marshall,  145  Cal.  783,  where  proceeds  of  lifo 
insurance  policy  were  set  apart  to  widow  were  deposited  in  bank» 
they  cannot  be  attached. 

139  Ckl.  220-223.    O'BRIEN  ▼.  LEACH.    96  Am.  St.  Rep.  105. 
Setting  Aside  Default  rests  in  discretion  of  court. 
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Approved  in  Vinson  v.  Los  Angeles  R.  R.  Co.,  147  Cal.  483,  applying 
rule  where  party  who  moved  for  new  trial  failed  to  prepare  and  serve 
fSroper  statement  within  ten  days  after  denial  of  motion,  and  court 
permitted  him  to  file  statement. 

139  Cal.  246-257.    McDONALD  v.  RANDALL. 

Wife  Cannot  Cancel  Her  Note  for  want  of  consideration,  given  for 
Imsband's  outlawed  debt  where  she  has  joined  with  husband  in  execu- 
tion of  negotiable  note,  where  defendant  was  bona  fide  purchaser  of 
such  note,  p.  251. 

Cited  in  Rohrbacher  v.  Aitken,  145  CaL  490,  note  by  wife  given  to 
assignee  of  interest  in  estate  of  which  her  deceased  husband  had  been 
i'xecutor  in  settlement  of  shortage  in  estate  on  part  of  her  husband  is 
Itnsed  on  good  consideration. 

139  Cal.  285-298.    PEOPLE'S  HOliS  SAV.  BANK  ▼.  RICKARD. 

When  from  Facts  Found  by  Court  other  facts  may  be  inferred  which 
will  support  judgment,  such  inference  will  be  deemed  to  have  been  made 
by  trial  court,  p.  291. 

Approved  in  Paine  v.  San  Bernardino  etc.  Co.,  143  Cal.  656,  applying 
rule  in  action  for  damage  due  to  collision  of  electric  car  with  buggy  in 
which  plaintiff  was  riding;  Mitchell  v.  Hutchinson,  142  Cal.  409,  apply- 
ing rule  in  construing  findings  as  to  what  was  included  within  exterior 
boundaries  of  mining  claim. 

139  Cal.  298-309.    COWDERY  ▼.  LONDON  ETC.  BANK.    96  Am.  St. 
Rep.  115. 

After  Reversal,  order  modifying  judgment  nunc  pro  tunc  is  void,  p. 
306. 

Approved  in  Estate  of  Potter,  141  Cal.  427,  where  costs  were  not 
])iiiyed  for  in  answer,  and  judgment  was  advisedly  silent  as  to  costs, 
court  had  no  power  at  subsequent  time  to  amend  judgment  nunc  pro  tunc 
so  as  to  include  costs  not  originally  contemplated. 

139  Cal.  310-313.    DRATHMAN  v.  COHEN. 

Where  there  is  Reasonably  Successful  Effort  to  state  particulars  and 
they  are  sufficient  to  inform  opposing  counsel  and  court  of  grounds,  and 
trial  court  has  passed  on  motion,  specifications  of  insufficiency  of  evi- 
dence are  sufScient,  pp.  312-313. 

Approved  in  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal.  168,  follow- 
ing rule;  Bell  v.  Staacke,  141  Cal.  194,  where  probative  facts  are  found 
by  the  court,  specifications  of  insufficiency  of  the  evidence  to  sustain 
any  of  such  findings,  or  any  particular  contained  therein,  are  suffi- 
•€ient. 
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139  Cal.  325  326.    SAN  FRANCISCO  LUMBER  CO.  ▼.  BIBB. 

Building    Contractor's    Bond    given    in    pursuance  of  Code  of  GivU 
Procedure,  section  1203,  is  void,  p.  326. 
Approved  in  Montague  v.  Furness,  145  Cal.  206,  following  rule, 

139  Cal.  392-397.    FREESE  v.  HIBERNIA  SAVINGS  AND  LOAN  SO- 
CIETY. 

Nonsuit  Should  not  be  Granted  if  there  is  any  substantial  evidence 
tending  to  prove  plaintiff's  case,  p.  394. 

Approved  in  Estate  of  Arnold,  147  Cal.  586,  holding  erroneous  grant 
of  nonsuit  in  contest  of  probate  of  will. 

139  Cal.  398-409.    SAN  LUIS  OBISPO  CO.  v.  GAGE. 

Claim  Against  State  for  Maintenance  by  county  of  orphans  under 
act  of  1880  rests  on  contract  and  is  barred  in  two  years,  p.  407. 

Approved  in  McCord  v.  Slavin,  143  Cal.  333,  proceeding  for  writ  of 
mandate  by  owner  of  reclaimed  land  to  compel  repayment  of  purchase 
money  out  of  money  remaining  in  county  treasury  as  part  of  swamp- 
land fund  is  for  claim  evidenced  by  statute  and  is  barred  in  four  years. 

Failure  to  Make  Demand  does  not  stop  running  of  limitations  where 
claim  has  accrued,  p.  408. 

Distinguished  in  Union  Savings  Bank  v.  Leiter,  145  Cal.  708,  where 
nothing  ever  paid  on  former  assessment  levied  on  unpaid  capital  stock, 
und  it  was  declared  rescinded,  statute  of  limitations  as  to  new  assess- 
ment levied  by  directors  in  liquidation  does  not  rim  prior  to  levy. 

139  Cal.  410-416.    HESSER  v.  ROWLEY. 

After  Return  of  Writ  of  Attachment  sheriff  cannot  release  property 
Attached,  p.  413. 

Approved  in  Maskey  v.  Lackmann,  146  Cal.  779,  where  appeal  val- 
idity of  sheriff's  sale  depended  upon  continuance  of  attachment  levied 
prior  to  plaintiff's  deed  and  complainant  8li<?»"s  sheriff  accepted  under- 
taking to  release  attachment  and  released  it,  sheriff's  sale  casts  no 
oloud  on  title. 

139  Cal.  421-425.     FROWENFELD  v.  CASEY. 

Under  Agreement  to  Build  Party  Wall  to  height  of  six  stories  neither 
party  can  use  wall  to  sustain  seventh  story  without  consent  of  other, 
pp.  424,  425. 

Approved  in  Henne  v.  Larkershim,  146  Cal.  72,  73,  granting  injunction 
to  restrain  additional  stories  where  party  wall  was  built  to  agreed 
lieight. 
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139  Cal.  462-467.    BEACH  v.  VAN  DETTEN. 

Amendatory  County  GoYernment  Act  of  1901  is  valid,  and  sufficiently 
on  titled,  pp.  463,  465. 

Approved  in  Tucker  v.  Bamum,  144  Cal.  269,  Sanchez  v.  Fordyce,  14i 
Cal.  428,  and  Davidson  v.  Von  Dettcn,  139  Cal.  468,  all  following  rule; 
l*eople  v.  Gates,  142  Cal.  13,  14,  upholding  act  of  April  9,  1880,  entitled 
"An  act  to  amend  certain  sections  of  Penal  Code,  including  section  1159 
thereof,  and  to  repeal  certain  other  sections,  and  to  add  section  909- 
thereto";  Ross  v.  Aguirre,  191  U.  S.  63,  upholding  California  act  of 
1893,  entitled  "An  act  to  amend  sections  204,  205,  206  and  208  of  tlie- 
Code  of  Civil  Procedure," 

Constitutional  Provision  with  reference  to  title  and  subject  of  att- 
act  are  liberally  construed,  p.  466. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  388,  upholding  San. 
Francisco  ordinance  providing  for  issuance,  sale  and  redemption  of 
bonds  in  an  aggregate  sum,  distributed  specifically  in  the  title,  in  aid. 
of  specified  municipal  improvements. 

139  Cal.  467-469.    DAVIDSON  v.  VON  DETTEN. 

Amendatory  County  Government  Act  of  1901,  is  valid  and  sufficiently^ 
entitled,  p.  468. 
Approved  in  Sanchez  v.  Fordyoe,  141  Cal.  429,  following  rule. 

139  Cal.  527-531.    PEOPLE  y.  MATHEWS. 

Cross-examination  of  Witness  should  be  limited  to  subjects  of  Itift' 
direct  examination,  p.  528. 

Approved  in  Resurrection  etc.  Min.  Co.  y.  Fortune  etc  Min.  Go.,  12^ 
Fed.  674,  following  rule. 

139  Cal.  559-564.     WAGONER  v.  SILVA. 

Husband  and  Wife  May  Acquire  Property  in  cotenancy,  p.  560. 

Approved  in  Harlow  v.  Standard  Improvement  Co.,  145  Cal.  480,  in 
action  by  husband  and  wife  to  recover  damages  for  injuries  to  their 
building  where  issue  joined  on  allegation  that  they  were  owners  and 
there  was  no  evidence  as  to  record  title,  testimony  that  house  was 
built  by  them  and  that  they  had  occupied  it  for  ten  years,  is  sufficient 
evidence  of  ownership  to  justify  overruling  of  motion  for  nonsuit  for 
failure  to  prove  it. 

139  Cal.  590-592.    LEVY  y.  SUPERIOR  COURT. 

Ijnder  Code  of  Civil  Procedure,  section  473,  superior  court  may  within 

six  months  vacate  order  setting  apart  probate  homestead,  pp.  591-592. 

Approved  in  Cahill  v.  Superior  Court,  145  Cal.  44,   (distinguished  in. 
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ditfsenting  opinion,  p.  48),  granting  mandamus  to  compel  hearing  of 
motion  to  vacate  probate  homestead  where  court  decided  it  had  no 
;power  to  modify  order. 

139  CaL  593-595.     MERSFELDER  v.  SPRING. 
Miscellaneous. — Thurgood  y.  Spring,  139  Cal.  596. 

139  Cal.  596-598.     THURGOOD  v.  SPRING. 

Where  Consideration  of  Note  was  conveyance  of  land  which  was  fully 
rendered,  subsequent  sale  under  deed  of  trust  to  satisfy  earlier  note 
which  was  past  due,  is  not  failure  of  consideration  for  first  note. 

Approved  in  Herbert  Kraft  Co.  v.  Bryan,  140  Cal.  80,  arguendo. 

139  Cal.  618-620.    TIMES  PUBLISHING  CO.  v.  WEATHERBY. 

Contract  for  City  Printing  not  made  as  required  by  charter  declaring 
•«ity  not  bound  by  any  contract  unless  in  writing  by  order  of  council 
and  draft  thereof  approved  by  city  attorney,  is  void,  p.  619. 

Distinguished  in  Earl  v.  Bowen,  146  Cal.  763,  contract  is  valid  where 
signed  by  clerk  under  authority  of  council  before  its  approval  by 
council. 

139  Gal.  634-638.    PEOPLE  ▼.  LONNEN. 

Instruction  assuming  case  was  one  of  circumstantial  evidence  properly 
refused,  where  circumstantial  evidence  went  only  to  corroborate  di- 
rect testimony  of  prosecuting  witness  tcv  fact  of  larceny,  p.  637. 

Approved  in  People  v.  Clark,  145  Cal.  728,  following  rule. 

Instruction  singling  out  testimony  on  one  side  of  case  is  properly 
^refused,  p.  637. 

Approved  in  People  v.  Keith,  141  Cal.  690,  upholding  refusal  of  in- 
structions that  jury  are  as  much  bound  to  consider  evidence  given  by 
defendant  in  case  as  that  of  any  other  witness,  and  to  give  it  weight 
they  believe  it  entitled  to. 

139  CaL  645-648.    HOLTUM  ▼.  GERMANIA  L.  INS.  CO. 

Miscellaneous. — ^Holtum  v.  Greif,  144  Cal.  524,  reciting  history  of 
litigation. 

139  Cal.  656-666.    SCHNITTGER  v.  ROSE. 

Under  Code  of  Civil  Procedure,  section  1161,  demand  for  possession 
as  necessary  against  tenant  continuing  after  forfeiture  of  lease,  before 
imlawful  detainer  can  be  sustained,  p.  663, 

Approved  in  Ben  Lomond  Wine  Co.  v.  Sladky,  141  Cal.  622,  acticm 
for  unlawful  detainer  will  not  lie  against  an  assignee  of  a  lease  who 
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had   assigned   the   lease   and  delivered  possession    to  another  assignee 
before  service  upon  him  of  notice  to  quit. 

139  Cal.  682-690.    ESTATE  OF  PICHOIR.    S.  C.  139  Cal.  405. 

Will  Devising  Realty  to  Trustees  with  trust  to  convey  same  to 
certain  parties  named,  is  invalid,  but  such  invalidity  does  not  affect 
validity  of  separable  provisions  containing  valid  trusts  as  to  personalty^ 
pp.  687,  688. 

Cited  in  Sacramento  Bank  v.  Montgomery,  146  Cal.  747-749,  invalid- 
ity of  trust  to  convey  to  certain  beneficiaries  does  not  affect  valid 
severable  trust  to  lease  realty  and  to  pay  rentals  to  named  Hon  ot 
grantor  for  life. 

139  Cal.  690-694.  CITY  STREET  IMPROVEMENT  CO.  v.  BABCOCK. 

Street  Law  is  Liberally  Construed  with  reference  to  provisions  thereof 
in  regard  to  objections  of  property  owners  to  irregularities  in  proceed- 
ings, p.  692. 

Approved  in  Chase  v.  Trout,  146  Cal.  377,  prior  mortgagee  affected 
by  street  assessment  may  appeal  to  city  council  under  Vrooman  act,, 
section  11. 

139  Cal.  694-702.    ESTATE  01"  PICHOIR. 

Motion  to  Dismiss  Appeal  on  ground  that  it  is  premature  denied 
where  appellants  signed  stipulation  as  to  correctness  of  transcript 
which  shows  decree  entered  before  appeal  taken,  p.  695. 

Approved  in  Estate  of  More,  143  Cal.  495,  496,  recital  in  notice  of 
appeal  that  judgment  was  entered  on  date  of  its  rendition,  and  the  ac- 
knowledgments of  service  thereon  by  attorneys  for  several  respondents^ 
and  use  of  word  "entered"  in  bill  of  azceptionB  do  not  constitute  stipu- 
lation that  decree  was  then  entered. 
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140  Gal.  1-16.    BURNS  v.  SUPERIOR  COURT. 

Court  in  which  Action  ia  Pending  may  punish  as  contempt  refusal  of 
witness  subpoenaed  by  notary  to  give  deposition  to  be  used  in  action 
to  attend,  pp.  3-5. 

Approved  in  Crocker  v.  Gonrey,  140  Gal.  215,  following  rule. 

140  Gal.   16  22.    COMMERCIAL  ETC.  BANK  v.  H0RNBER6ER. 

Judgment  in  Action  by  Pledgee  on  notes  secured  by  pledge  is  con- 
tinuance of  orginal  obligation  for  preservation  of  lien  under  Civil  Code, 
section  2911,  as  against  assignee  of  pledge  by  pledgor,  p.  20. 

Distinguished  in  Mutual  L.  Ins.  Co.  v.  Pac.  etc.  Co.,  142  Gal.  480, 
where  paid-up  policies  paynble  to  wife  were  transferred  by  husband 
and  wife  as  security  for  husband's  debt,  which  was  allowed  to  become 
barred  by  limitations,  and  after  insured's  death,  interpleader  brought 
by  insurer  against  wife  and  debtor,  and  wife  pleaded  limitations  against 
debt,  court  could  not  award  judgment  to  debtor. 

140  Gal.  29-32.    BRANDENSTEIN  v.  JOHNSON. 

Where  Mortgage  Appears  Prima  Facie  to  be  Barred  by  statute,  hold- 
ers of  subsequent  judgment  liens  may  plead  statute  as  to  their  Lens,, 
and  enforce  them  as  superior  to  mortgage  lien,  p.  31. 

Approved  in  Frates  v.  Sears,  144  Cal.  249,  right  of  second  mortgagee 
to  rely  on  statute  of  limitations  against  prior  mortgagee  who  foreclosed 
his  mortgage  and  became  purchaser  thereunder  without  making  sec- 
ond mortgagee  a  party  is  not  affected  by  agreement  by  and  between 
mortgagor  and  first  mortgagee  alone,  to  which  second  mortgagee  was 
not  party;  De  Voe  v.  Rundle,  33  Wash.  610,  611,  where  statute  of 
limitations  has  run  against  a  mortgagee,  it  cannot  be  revived  by  any 
act  of  the  mortgagor  as  against  a  subnequent  judgment  lien  and  a. 
foreclosure  contested  by  judgment  creditor,  he  has  priority. 
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140  Cal.  33-34.    MARKS  v.  KEENAN. 

Order  of  Dismissal  on  ground  of  failure  to  return  summons  in  time, 
though  entered  in  minute  book  and  not  in  judgment  book,  is  final 
appealable  judgment,  p.  34. 

Approved  in  Pac  Pav.  Co.  v.  Vizelich,  141  Cal.  7,  order  entered  in 
minutes  of  court  for  dismissal  of  action  for  failure  to  return  summons 
within  three  years,  under  Code  of  Civil  Procedure,  section  581,  subdivision 
7,  is  final  appealable  judgment. 

140  Cal.  34-48.    KENNIPF  v.  CAUFIELD. 

One  Claiming  as  Bona  Fide  Purchaser  must  aver  and  prove  posses- 
sion of  grantor,  purchase  and  payment  of  price  without  notice,  p.  45. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  413,  in  action  to  cancel  deed 
where  plaintiff  claims  imder  prior  unrecorded  deed  and  defendant 
claims  under  recorded  deed  resting  on  subsequent  recorded  deed  from 
plaintiff's  grantor  under  which  grantee  took  no  title  as  such,  defendant 
has  burden  of  proving  he  is  bona  fide  purchaser. 

140  Cal.  48-54.    McCURDY  v.  01*T0. 

iLxpress  Trust  to  convey  realty  after  trustee's  death  to  certain 
beneficiaries  is  void,  p.  51. 

Approved  in  Estate  of  Dixon,  143  Cal.  513,  devise  by  deceased  tes- 
tator to  trustees  in  trust  to  receive  income  of  realty  and  personalty 
and  to  dispose  of  same  for  support  of  grandson  until  he  reach  certian 
age  and  then  to  transfer  property  to  him  is  void;  Sacramento  Bank 
V.  Montgomery,  146  Cal.  747,  invalidity  of  deed  creating  trust  to  convey 
to  certain  beneficiaries,  does  not  affect  valid  severable  trust  to  lease 
realty  and  to  pay  net  rentals  to  named  son  of  grantor  for  Ufe. 

140  Cal.  82-88.    CREDITS  COM.  CO.  v.  SUPERIOR  COURT. 

^    Special  Bond  Staying  Execution  may  be  given  on  appeal  from  order 
denying  new  trial,  pp.  84,  85. 

Approved  in  Elliott  v.  Superior  Court,  144  Cal.  509,  certiorari  to  re- 
view judgment  or  order  of  superior  court  can  only  be  granted  in  favor 
of  parties  to  record. 

140  Cal.  88-94.  MOREHOUSE  v.  MOREHOUSE. 

In  Action  on  Claim  Against  Estate  of  promisor,  evidence  of  new 
conditional  promise  ij  irrelevant,  pp.  93,  94. 

Approved  in  Colb  v.  Doggett,  142  Cal.  144,  where  in  action  by  judg* 
ment  creditor  to  recover  unpaid  balance,  defendant  pleaded  assignment 
of  judgment  and  part  payment  as  compromise  to  assignors,  evidence  of 
collateral  contemporaneous  agreement  showing  assignment  was  for  col- 
lection only  and  that  assignor  reserved  power  to  compromise,  was  ad- 
missible. 
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140  Cal.  103-111.    HTTRLBURT  v.  ARTHUR,    98  Am.  St.  Rep.  17. 

Where  Pledgee  of  Stock  Appears  on  books  as  stockholder  he  is  liable 
as  such  to  creditors  of  corporation,  pp.  106,  111. 

Distinguished  in  Welch  v.  Gillehen,  147  Cal.  580,  wher^  one  took  stock 
as  pledgee  and  by  mistake  of  secretary  in  violation  of  instructions  it 
was  transfrred  to  him,  and  he  demanded  with  reasonable  diligence, 
the  correction  of  mistake,  temporary  retention  of  stock  pending  cor- 
rection does  not  mak^  him  a  stockholder. 

140   Cal.    141-162.     MURPHY  ▼.   CROWLEY. 

Action  by  Heir  to  set  aside  conveyance  procured  by  fraud  is  barred 
in  five  years  under  Code  of  Civil  Procedure,  section  318,  pp.  144,  147. 

Approved  in  South  Tula  etc.  Ditch  Co.  v.  King,  144  Cal.  465,  where 
a  mistake  in  deed  of  right  of  way  to  plaintiff  in  purporting  to  confirm 
all  of  plaintiff's  water  rights,  was  relied  on  as  defense  as  incidental 
to  question  of  defendant's  title  to  water  right  in  controversy,  limitations 
concerning  realty  which  alone  is  applicable  cannot  run  against  defend- 
ants who  have  always  possessed  and  own  such  water  right;  Page  v. 
Oarver,  146  Cal.  579,  680,  heir  of  deceased  person  in  absence  of  ad- 
ministration may  sue  to  cancel  deed  obtained  from  him  in  lifetime  by 
fraud,  and  action  is  barred  in  five  years. 

140   Cal.   167-172.    KAISER  v.   DALTO. 

Failure  to  Find  upon  material  issue  is  not  ground  for  reversal  unless 
record  shows  evidence  given  upon  that  issue,  p.  170. 
Approved  in  Eva  v.  Symonds,  145  Cal.  205,  applying  rule  in  ejectment. 

In  Determining  Boundaries,  lines  as  orginally  located  on  surface 
•govern,  p.  172. 

Approved  in  Yolo  Co.  v.  Nolan,  144  Cal.  449,  in  retracing  lines  of 
government  survey  of  public  lands  field-notes  should  be  taken,  and 
from  courses  and  distances,  naturi^l  monum<>nts  or  objects,  and  bearing 
trees  described  therein,  surveyor  should  endeavor  to  fix  precisely  as 
•called  for  in  field-notes  and  to  retrace  steps  of  original  surveyor  without 
regard  to  subdivisions  in  acres. 

140  Cal.  188-189.    WILSON  v.  FISHER. 

Under  Political  Code,  section  939,  one  holding  certificate  of  election 
who  discharges  duties,  receives  salary,  notwithstanding  contest,  p.  189. 
Approved  in  Anderson  v.  Browning,  140  Gal.  223,  following  rule. 

140  Cal.  212-213.     HOLMES  ▼.  HOPPE. 

Specifications  of  Insufficiency  of  Evidence  to  justify  decision,  held 
^sufficient,  p.  213. 

Notes  Cal.  Rep.  329. 
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Approved  in  Bell  v.  Staacke,  141  Cal.  194,  where  probative  facts 
are  found  by  court,  specifications  of  insufficiency  of  evidence  to  sus- 
tain any  one  of  such  findings,  or  of  any  particular  contained  therein, 
are  sufficient;  Swift  v.  Occidental  Min.  etc.  Co.,  141  Cal.  168,  upholding 
sufficiency  of  specifications  of  insufficiency  of  evidence  to  sustain 
findings,  which  clearly  designate  findings  and  parts  of  findings  which  it 
is  claimed  evidence  does  not  justify. 

140  Cal.  213-221.    CROCKER  v.  CONREY. 

Mandamus  Lies  where  judge  refuses  to  act  in  case  where  he  hsks 
no  discretion  to  refuse,  p.  218. 

Approved  in  Cahill  v.  Superior  Court,  145  Gal.  46,  granting  mandamus 
to  compel  superior  court  to  hear  motion  to  vacate  order  for  probate 
homestead. 

140  Cal.  226-238.    ODD  FELLOWS'  OEM.  ASSN.  v.  SAN  FRANCISCa 

Constitutional  Proyisions  relative  to  impairment  of  contracts  and  due 
process  do  not  apply  where  police  power  is  exercised,  p.  235. 

Approved  in  dissenting  opinion  in  Ex  parte  Dickey,  144  Cal.  24£, 
majority  holding  void  statutes  of  1903,  page  14,  limiting  compensation 
of  employment  agents. 

140  Cal.  244-249.     ESTATE  OF  HARRINGTON.     98  Am.  St.  Rep.  5L 
S.  C.  147  Cal.  126,  132. 

Second  Marriage  of  Wife  of  former  husband  who  was  unheard  of  for 
five  years  is  valid  until  annulled,  and  she  cannot  claim  probate  homestead 
as  former  husband's  widow,  pp.  247,  248. 

Approved  in  Estate  of  Harrington,  140  Cal.  294,  following  rule. 

140  Cal.  263-267.    IN  RE  CHIN  MEE  HO. 

Before  Appointing  Guardian  of  Minor,  custodian  and  such  relatiFea 
living  in  county  as  court  deems  proper  must  be  notified,  p.  266. 

Approved  in  In  re  Lundberg,  143  Cal.  407,  where  mother  of  child  as 
only  surviving  parent  had  abandoned  its  custody  and  had  allowed  another 
to  have  its  custody,  superior  court,  on  notice  to  custodion  of  child.  with> 
out  notice  to  mother,  whose  residence  was  unknown,  may  determine 
mother's  unfitness  for  custody  and  appoint  a  guardian. 

Order  Appointing  Guardian  is  not  collaterally  attackable  on  habeas 
corpus  for  error  in  proceedings,  p.  267. 

Approved  in  In  re  Lundberg,  143  Cal.  403,  appointment  of  guardian 
cannot  be  collaterally  attacked  by  parent  on  habeas  corpus,  except  on 
ground  of  want  of  jurisdiction  in  superior  court  to  make  order  of  ap- 
pointment. 
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140  Cal.  2«8  274.    QXHLL  v.  SOUTHERN  PACIFIC  CO. 

Juror  who  refuses  to  state  that  he  will  be  bound  by  evidence  without 
being  governed  by  prejudice  is  incompetent,  p.  271. 

Cited  in  Graybill  v.  De  Young,  146  Cal.  423,  425,  in  action  for  libel 
juror  who  was  newspaper  man  and  said  he  considered  libel  suits  ixa 
speculations  and  though  his  being  newspaper  man  would  create  preju- 
dice but  that  he  would  try  case  on  evidence  adduced  and  upon  law  ar^ 
given  by  court,  is  not  incompetent  as  matter  of  law. 

140  Cal.  282-293.     ESTATE  OF  ROSS. 

All  devises  and  legacies  must  contribute  in  proportion  to  value,  and 
exception  of  specific  devise  is  only  warranted  when  obvious  intention 
of  testator  in  relation  to  it  would  be  defeated  if  contribution  required, 
p.  293. 

Approved  in  Estate  of  Smith,  145  Cal.  121,  123,  where  child  bom  after 
making  will  monthly  annuity  bequeathed  by  testatrix  to  her  mother 
must  contribute  proportionate  share  of  inheritance. 

140  Cal.  294-296.    ESTATE  OF  HARRINGTON.    S.  C.  147  Cal.  126. 

140  Cal.  390-396.    ESTATE  OF  DONOVAN. 

Testator's  vleclarations  bearing  on  question  of  undue  influence  are  in- 
admissible  where  soundness  of  mind  not  in  issue,  p.  396. 

Approved  in  Estate  of  Arnold,  147  Cal.  594,  following  rule.  ^ 

140  Cal.  414-440.    ESTATE  OF  LATOUR. 

Determination  of  probate  court  as  to  residence  of  deceased  at  time^ 
of  his  death  is  conclusive  on  collateral  attack,  p.  425. 

Approved  in  Estate  of  Dole,  147  Cal.  194,  after  will  admitted  to  pro- 
bate it  is  not  ground  of  contest  that  court  had  no  jurisdiction  to  admit 
it  on  ground  of  non-residence  of  testator. 

Court  on  Appeal  will  not  review  facts  essential  to  jurisdiction,  concern- 
ing which  such  court  was  vested  with  power  to  determine,  at  instance^ 
of  party  who  appeared,  pp.  425,  426. 

Distinguished  in  People  v.  Davis,  143  Cal.  676,  order  purporting  to  va- 
cate judgment  not  void  on  face,  on  motion  of  successor  of  defendant  af- 
ter lapse  of  one  year,  is  void,  and  may  be  set  aside  by  court  of  its  owik 
motion. 

140  Cal.  440-462.    MILLER  v.  CHRISMAN.     98  Am.  St.  Rep.  6S. 

More  than  Ordinary  Surface  Indications  are  required  to  constitute  an 
oil  discovery,  p.  446. 

Approved  in  Weed  v.  Snook,  144  Cal.  440,  following  rule. 
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Actual  Discovery  of  Oil  in  paying  quantities  need  not  precede  or  co- 
exist with  posting  of  notice  of  location,  p.  448. 

Approved  in  Weed  v.  Snook,  144  Cal.  443,  prior  discovery  on  an  ad- 
joining claim  which  perfects  a  prior  location  of  eighty  acres  of  oil  lands 
cannot  be  used  to  support  consolidated  location  of  whole  one  hundred 
and  sixty  acres  so  as  to  interfere  with  first  locators  of  adjoining  eighty 
acres,  who  are  in  possession,  by  their  lessees,  preparing  vrith  diligence  to 
drill  for  oil,  when  consolidated  location  is  made. 

140  CaL  452-461.    RULOFSON  v.  BILLINGS. 

Where  improper  evidence  admitted  over  objection,  party  introducing 
it  cannot  contend  error  is  harmless,  p.  460. 

Approved  in  Helling  v.  Schindler,  145  Cal.  314,  applying  rule  where 
in  action  for  personal  injuries  evidence  of  repairs  after  accident  was  ad- 
mitted. 

140  CaL  461-467.    HARTMANN  v.  SMITH. 

Mandamus  is  proper  to  compel  settlement  of  bill  of  exceptions,  pi 
467. 

Distinguished  in  Gay  v.  Torrance,  143  Cal.  170,  mandamus  does  not 
lie  to  compel  trial  judge  to  vacate  order  striking  out  affidavits  filed  by 
petitioner  in  support  of  motion  for  new  triaL 

140  CeA.  471-476.    BOOKER  v.  AITK£N. 

Action  by  Executor  to  enforce  trust  in  realty  In  which  sole  relief  la 
avoidance  of  deed  for  fraud  is  real  action  within  Code  of  Civil  Procedure, 
section  392,  in  which  nonresidents  are  not  entitled  to  change  of  venue, 
p.  472. 

Approved  in  McFarland  v.  Marten,  144  Cal.  776,  where  plaintiff  seeks 
to  have  it  adjudged  that  he  is  owner  of  undivided  third  of  mining 
property  described,  and  that  defendants  hold  in  trust  for  him,  and  that 
they  be  directed  to  execute  to  him  a  conveyance  thereof,  action  is  prop- 
erly brought  in  county  where  property  is  situated. 

140  Cal.  476-490.       DEYOE  v.  SUPERIOR  COURT.     98  Am.  St.  Rep. 
73. 

Public  has  an  interest  in  the  result  of  every  suit  for  divorce,  p. 
483. 

Approved  in  Berry  v.  Berry,  146  Cal.  787,  divorce  cannot  be  granted 
where  wife  seeks  it  on  ground  of  willful  neglect  and  failure  to  provide, 
he  having  ability  so  to  do,  and  ability  shown  only  by  uncorroborated 
evidence  of  wife  and  willful  neglect  disproved  by  husband's  testimony; 
Grannis  v.  Superior  Court,  146  Cal.  260,  252,  where  final  divorce  decree 
entered  without  interlocutory  decree,  court  may,  after  lapse  of  one  yaar. 
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modify  it  by  vacating  part  granting  divorce  without  affecting  decree 
in  80  far  as  it  determines  plaintiff  entitled  to  divorce. 

Interlocutory  divorce  decree  act  of  1903,  is  valid,  pp.  481-487. 

Cited  in  Grannis  v.  Superior  Court,  146  Cal.  251,  where  final  divorce 
decree  entered  without  interlocutory  decree,  court  may  after  lapse  of 
one  year,  modify  it  by  vacating  part  granting  absolute  divorce  without 
affecting  decree  in  so  far  as  it  determines  plaintiff's  right  to  divorce. 

140  Cal.  490-495.    BRYANT  v.  BROADWELL. 

Burden  is  on  party  claiming  deed  to  be  mortgage  to  establish  that 
fact,  p.  495. 
Approved  in  Holmes  v.  Warren,  145  Cal.  463,  following  rule. 

140  Cal.  '495-499.    MEYER  ▼.  QUIG6LE. 

What  is  Proper  Subject  of  Counterclaim  or  cross-complaint  stated, 
p.  499. 

Approved  in  Glide  v.  Kayser,  142  Cal.  420,  421,  in  action  of  claim  and 
delivery,  to  recover  possession  of  cattle  of  which  plaintiff  took  possession 
at  time  of  commencement  of  action,  defendant  cannot  by  way  of  cross - 
complaint  or  coimterclaim  recover  damages  to  his  land  committed  by 
cattle  by  trespass  and  injury  to  crops  growing  thereon. 

140  Cal.  507-513.     SKELTON  v.  PACIFIC  LUMBER  CO. 

Employer  must  furnish  appliances  that  are  reasonably  safe  and 
use  reasonable  care  to  keep  same  in  repair,  and  he  cannot  delegate  such 
duty,  p.  511. 

Cited  in  Helling  v.  Schindler,  145  Cal.  308,  master  not  liable  for 
accident  caused  by  mere  dullness  of  knives  of  planer. 

140  Cal.  514-529.     HARRINGTON  v.  LOS  ANGELES  ETC.  RY.  98  Am. 
St.  Rep.  85. 

One  Having  Knowledge  of  dangerous  situation  of  another  and  having 
opportunity  by  exercise  of  care  to  avoid  injuring  him,  must  do  8o> 
notwithstanding  latter's  negligence,  p.  522. 

Approved  in  Green  v.  Los  Angeles  etc.  Ry.,  143  Cal.  42,  48,  in  action 
for  death  of  person,  in  which,  notwithstanding  negligence  of  railroad 
in  running  train  in  city  limits  at  great  speed  without  givig  signals,  de- 
ceased approached  track  without  stopping  to  look  and  listen,  her  con- 
tributory negligence  precludes  recovery;  Weisshaar  v.  Kimball  S.  S. 
Co.,  128  Fed.  401,  where  officer  in  charge  of  boat  sent  ashore  from  ship  to 
bring  passengers,  stated  she  was  overloaded,  and  requested  some  of 
passengers  to  get  out  and  wait,  but  on  their  refusal  made  no  further 
attempt  to  exercise  authority,  he  is  guilty  of  gross  negligence  and  ship 
is  liable  for  loss  of  passengers. 


140  Gal.  602-711         Notes  on  California  Reports.  5254 

140  Cal.  602-607.    KILLELEA  y.  HORSESHOE  CO. 

A  Minor  may  be  Guilty  of  contributory  negligence,  p.  605. 

Approved  in  Merrifeld  v.  Maryland  etc.  Co.,  143  Cal.  61,  in  action  for 
death  of  minor  employee,  wh<*re  alleged  negligence  of  employer  in  order- 
ing deceased  to  work  out  of  his  usual  employment  in  unsafe  place  with- 
out instructions  as  to  danger  was  presented,  it  was  improper  to  instruct 
that  minor  must  be  presumed  to  have  been  of  sufficient  discretion  to 
take  care  of  himself  and  to  notice  all  obvious  dangers  which  prudent 
man  could  see  from  inspection. 

140  Cal.  656-661.    PEOPLE  v.  FARRINGTON. 

Where  Instruction  states  commonplace  matter  within  knowledge  of 
jury,  there  is  no  error,  p.  669. 

Approved  in  People  v.  Wardrip,  141  Cal.  233,  and  People  v.  Tibbs,  143 
Cal.  103,  both  holding  cautionary  instruction  in  relation  to  evidence 
of  oral  admissions  and  in  relation  to  evidence  of  defendant  on  his  own 
l)ehalf,  which  merely  stated  commonplace  matter  for  guidance  of  jury 
that  jurors  would  be  apt  to  know,  are  not  prejudicial. 

140  Cal.  672678.    CANADIAN  ETC.  CO.  y.  CLARITA  ETC.  CO. 

Court  cannot  Vacate  Judgment  not  void  on  its  face  six  months  after 
judgment,  p.  674. 

Approved  in  People  v.  DaviH,  143  Cal.  675,  following  rule. 

Where  Judgment  is  Within  Relief  demanded  by  c^jm plaint,  it  is  not 
void  beause  court  commits  an  error  in  finding  personal  liability,  p.  677. 

Approved  in  Le  Mesnager  v.  Variel,  144  Cal.  467,  one  who  has  appeared 
and  defended  an  original  action  cannot  maintain  separate  action  for 
mere  purpose  of  reversing  rulings  in  original  action  upon  question  which 
it  had  jurisdiction  to  decide. 

140  Cal.  678-681.    ISOM  v.  REX  CRUDE  OIL  CO. 

In  Action  by  Lessor  against  assignee  of  lease  procored  by  fraud 
which  is  rescinded  by  lessor  for  such  fraud,  treble  damages  for  waste 
are  in  discretion  of  court,  under  Code  of  Civil  Procedure,  section  732. 

Approved  in  Isom  v.  Book,  142  Cal.  667,  following  rule. 

140  Cal.    700-711.    LUMAN  v.  GOLDEN  ANCIENT  CHANNEL  MININa 
CO. 

Declarations  made  after  accident  which  are  not  part  of  res  gestae 
are  inadmissible,  p.  709. 

Approved  in  Quint  v.  Dimond,  147  Cal.  709,  in  action  for  damages  to 
crop  caused  by  sparks,  evidence  to  prove  declarations  by  defendant's 
foreman  who  operated  engine  day  after  fire  that  he  «eould  not  take 
it  back  into  field  unless  it  was  fixed,  is  inadmissible. 
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141  Cal.  4-11.    PACIFIC  PAV.  CO.  ▼.  VIZELICH. 

SufBciency  of  Complaint  to  state  cause  of  action  is  not  available  on 
motion  to  dismiss,  p.  10. 

Distinguished  in  Saddlemire  v.  Stockton  Sav.  etc.  Soc,  144  Cal.  655, 
in  action  to  enforce  title  of  children  in  probate  homestead,  which  wa» 
alleged  to  have  been  properly  declared  by  husband  in  lifetime,  where 
demurrer  to  complaint  which  states  no  title  or  interest  of  plaintiff's 
was  sustained,  judgment  of  dismissal  was  proper  on  failure  to  amend. 

141  Cal.  56-63.    DONNELLY  ▼.  REES. 

AVhere  deed  was  procured  by  fraud  of  defendant  equity  will  grant  re- 
lief to  one  who  made  deed  to  defraud  creditors,  p.  61. 

Approved  in  Gatje  v.  Armstrong,  145  Cal.  374,  defendant  cannot  show 
that  plaintiff,  whom  he  has  defrauded,  intended  by  conveyance  to  de- 
fraud her  divorced  husband. 

In  action  to  set  aside  deed  for  fraud,  evidence  as  to  drunken  habits 
of  grantor  at  period  from  seventeen  to  twelve  years  prior  to  transaction, 
is  admissible,  p.  63. 

Approved  in  Estate  of  Arnold,  147  Cal.  592,  in  will  contest  on  ground 
of  undue  influence,  evidence  of  complaints  of  bodily  aliments  by  testa- 
trix three  years  prior  to  date  of  will. 

141  Cal.  74-79.    BORIES  v.  UNION  BLDG.  ETC.  ASSN. 

Subsequent  Possession  of  Receivers  appointed  by  court  cannot  af- 
fect existing  attachment  lien,  p.  77. 

Approved  in  Bories  v.  Union  Bldg.  etc.  Assn.,  141  Cal.  82,  following 
rule. 

141  Cal.  116-150.     KATZ  v.  WALKINSHAW.     99  Am.  St.  Rep.  36. 

Owner  of  Artesian  Wells  in  artesian  belt  of  percolating  water,  waters 
of  which  are  necessary  for  irrigation,  may  restrain  diversion  by  another 
owner  by  carrying  water  to  distant  lands  for  sale,  pp.  129-132. 

5255 


141  Cal.  151-219        Notes  on  California  Reports.  5256 

Approved  in  Cohen  v.  La  Canada  L.  etc.  Co.,  142  Cal.  439,  440,  where 
water  percolating  in  springs  on  public  land  above  plaintiff's  land,  and 
flowing  therefrom,  was  appropriated  for  use  upon  plaintiff's  land  by 
means  of  pipes,  plaintiff  may  recover  damages  for  diversion  of  water 
from  such  springs  for  sale  arid  use  on  distant  lands,  with  consent  of  sub- 
sequent owner  of  land  where  springs  were  situated  and  may  enjoin  such 
diversion;  McClintock  v.  Hudson,  141  Cal.  281,  one  owning  land  bordering 
on  stream  cannot  excavate  in  his  land,  intercept  percolating  water  there- 
in, and  apply  to  it  any  use  other  than  its  reasonable  use  on  land  from 
which  it  is  tak:)n,  if  he  thereby  diminishes  stream  to  damages  of  others 
having  rights  therein.  Distinguished  in  Montecito  Valley  Co.  v.  Santa 
Barbara,  144  Cal.  584,  one  who  has  no  legal  right  to  surface  flow  of 
stream  cannot,  as  against  an  appropriator  or  riparian  proprietor  entitled 
to  such  flow,  by  indirection  obtain  right  to  divert  any  part  thereof  by 
subterranean  tapping  and  taking  of  it. 

I  141  Cal.  151-156.    VINSON  v.  LOS  ANGELES  PAC.  R.  R.  CO. 

i  On  appeal  from  judgment  appellant  may  use  bill  of  exceptions  act- 

I  tied  on  motion  for  new  trial,  p.  153. 

j  Approved  in  Gay  v.  Gay,  146  Cal.  240,  applying  rule  in  divorce  suit 

141  Cal.  161-174.    SWIFT  v.  OCCIDENTAL  M.  &  P.  CO. 
I  On  Appeal  from  Order  granting  new  trial,  sufficiency  of  pleadings  or 

findings  to  suppori;  judgment  cannot  be  considered,  p.  165. 

Approved  in  Oobum  v.  California  etc.  Co.,  144  Cal.  82,  Sharp  v. 
Bowie,  142  Cal.  467,  and  Bell  v.  Southern  Pac  R.  R.,  144  Cal.  563,  aU  fol- 
lowing  rule. 

141  Cal.  186-204.    BELL  v.  STAACKE. 

When  Probative  Facts  are  found  by  court,  specifications  of  insufficien- 
cy of  evidence  to  sustain  any  one  of  such  findings  or  any  particular 
contained  therein,  are  sufficient,  p.  190. 

Approved  in  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  387,  on  order  grant- 
ing  new  trial  specifications  of  statement  as  to  insufficiency  of  evidence 
to  sustain  verdict  are  sufficient  where  they  were  not  objected  to  when 
statement  was  settled  and  it  contains  substantially  all  the  evidence; 
Harris  v.  Duari^e,  141  Cal.  498,  in  action  to  quiet  title,  where  finding* 
are  merely  general  as  to  ultimate  facts  of  ownership  by  defendants, 
and  that  plaintiff  did  not  have  title  to  premises,  specifications  of  in- 
sufficiency of  evidence  to  support  each  of  these  findings  as  made  are 
sufficient. 

141  Cal.  204-219.    EX  PARTE  BRAUN. 
Municipal  Charter  framed  under  constitution,  article  11,  section  % 
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conferring  upon  it  power  of  taxation  for  revenue  purposes,  makes  such 
power  a  "municipal  affair"  within  section  6  of  that  article,  p.  207. 

Approved  in  Ex  parte  Jackson,  143  Cal.  572,  municipality  af  sixth 
elass  was  by  amendment  of  1903,  section  862,  of  municipal  incorporation 
act,  empowered  to  impose  license  taxes  for  revenue;  Ex  parte  Helm,  143 
Gal.  557,  558,  and  Ex  parte  Lemon,  143  Cal.  569,  both  holding  municipali- 
ty existing  under  special  act  adopted  prior  to  constitution  of  1879,  which 
authorizea  it  to  impose  license  tax  for  revenue,  is  not  affected  by  gener- 
al laws  passed  in  relation  to  that  subject  since  adoption  of  ''mimicipal 
affairs,"  amendment  to  section  6,  of  article  11,  of  constitution. 

Municipal  Charter  framed  under  constitution,  article  11,  section  8,. 
conferring  upon  it  power  of  taxation  for  revenue  purposes,  does  not 
make  such  power  a  "municipal  affair"  within  section  6  of  that  article 
(dissenting  opinion),  p.  215. 

Approved  in  dissenting  opinion  in  Elx  parte  Jackson,  143  Cal.  574, 
majority  holding  municipality  of  sixth  class  was  by  amendment  of 
1903  to  section  862  of  mimicipal  incorporation  act,  empowered  to  im- 
pose license  tax  for  revenue;  dissenting  opinions  in  Ex  parte  Helm,. 
143  Cal.  568,  and  Ex  parte  Lemon,  143  Cal.  564,  majority  holding  munic- 
ipality existing  under  special  act  adopted  prior  to  constitution  of  1879,. 
which  authorized  it  to  impose  license  tax  for  revenue  is  not  affected  by 
general  laws  passed  in  relation  to  that  subject  matter  since  adoption 
of  "municipal  affairs"  amendment  to  section  6  of  article  11  of  oonstitu- 
tion. 

141  Cal.  220.    LINDLET  ▼.  SUPERIOR  COURT. 

Prohibition  does  not  lie  to  prevent  superior  court  from  trying  case- 
before  it  for  want  of  jurisdicticm,  p.  220. 

Distinguished  in  Ophir  Silver  Min.  Co.  v.  Superior  Court,  147  CaL 
479,  prohibition  lies  where  court  has  no  jurisdiction  and  remedy  by 
appeal  is  inadequate,  for  reason  that  trial  would  involve  heavy  ex- 
pense. 

141  Oal.  229-233.    PEOPLE  ▼.  WARDRIP. 

Cautionary  Instruction  as  to  evidence  of  oral  admissions  of  defend- 
ant is  Hot  ground  for  reversal,  p.  232. 

Approved  in  People  v.  Wright,  144  Cal.  166,  and  People  v.  Tibbs,  143 
Cal.  103,  both  following  rule;  People  v.  Ruiz,  144  Cal.  253,  following 
rule  (contra,  p.  254) ;  People  v.  Buckley,  143  Cal.  392,  following  rule 
(contra,  p.  393);  People  ▼.  Moran,  144  Cal.  63,  64,  an  instruction  in 
language  of  Code  of  Civil  Procedure,  section  2061,  states  mere  common- 
place within  knowledge  of  the  jurors  and  neither  the  giving  nor  refusing 
of  it  is  ground  for  reversal. 
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•141  Cal.  233-247.     PEOPLE  v.  GLOVER. 

Insruction  referring  to  defense  of  self-defense  as  a  "claim"  of  defend- 
ant, is  not  prejudicial,  p.  237. 

Approved  in  People  v.  Lang,  142  Cal.  487,  instruction  on  subject  of 
alibi  which  on  whole  is  favorable  to  defendant  is  not  rendered  prejudicial 
by  statement  ''that  the  attempt  of  accused  to  prove  an  alibi  does  not 
shift  the  burden  of  proof  from  the  prosecution." 

141  Cal.  268-275.     KENWORTHY  v.  MAST. 

Precinct  Vote  not  entirely  invalidated  because  of  delay  in  opening 
polls,  without  fraud  on  part  of  election  officers,  where  only  one  voter 
failed  of  voting  because  of  delay,  and  his  vote  could  not  have  changed 
result,  p.  270. 

Approved  in  Davis  v.  Grunig,  143  Cal.  342,  and  Abbott  v.  Hartley,  l43 
Cal.  486,  both  holding  where  there  was  no  malconduct  of  election  offi- 
cers in  certain  precincts  which  injured  contestee  or  prevented  full  and 
fair  vote,  mere  irregularities  on  part  of  officers  cannot  prevent  vote 
of  such  precinct  being  counted  as  against  contestee. 

141  Cal.  275-282.    McCLINTOCK  ▼.  HUDSON. 

Owner  of  Land  on  Stream  cannot  intercept  percolating  water  by  bor- 
ing on  his  land,  and  apply  it  to  use  other  than  its  reasonable  use  on 
land  from  which  it  is  taken,  to  damage  of  other  riparian  owners,  pp. 
281,  282. 

Approved  in  Montecito  Valley  Water  Co.  v.  Santa  Barbara,  144  Cal. 
588,  determining  rights  where  tunnel  bored  by  city  drained  and  dimin- 
ished waters  of  creek;  Cohen  v.  La  Canada  L.  etc  Co.,  142  Cal.  440, 
when  water  percolating  in  springs  on  public  land  above  plaintiff's  land 
and  flowing  therefrom  was  appropriated  for  use  on  plaintiff's  land  by 
means  of  pipes,  plaintiff  may  recover  damages  for  diversion  of  such 
water  from  such  springs  for  sale  and  use  in  distant  land,  with  consent 
of  subsequent  owner  of  land  in  which  springs  are  situated,  and  may 
enjoin  such  diversion  to  plaintiff's  injury. 

141  Cal.  302-304.    ALEXANDER  v.  WELCKER. 

Where  wife  executed  mortgage  to  property  jointly  with  husband  and 
delivered  it  to  husband  with  instructions  to  deliver  it  on  certain  condi- 
tions, and  husband  delivered  it  without  conditions,  delivery  is  good,  pp. 
303-304. 

Approved  in  Baillarge  v.  Clark,  145  Cal.  505,  where  wife  executed  deed 
to  husband  and  retained  same  without  delivery,  she  is  estopped  to  deny 
title  of  purchaser  from  husband  who  wrongfully  obtained  deed,  where  sbt 
permitted  purchaser  to  make  permanent  improvements. 
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141  Cal.  316-323.    MATTER  OF  CARTER. 

Where  officer  may  be  removed  "for  cause"  notice  need  not  be  given, 
:p.  321. 

Approved  in  French  v.  Senate,  146  Cal.  609,  610,  arguendo. 

141  Cal.  330-349.    HARTLEY  v.  VERMILLION. 

Where  Public  Uses  Road  without  asking  or  receiving  permission,  and 
without  permission  for  period  beyond  statute  of  limitation,  dedication 
is  implied,  pp.  348,  349. 

Approved  in  People  v.  Myring,  144  Cal.  354,  upholding  conviction  for 
'burning  bridge  on  public  highway,  where  evidence  showed  dedication 
•of  highway  by  user. 

i41  Cal.  382-386.    TOWLE  BROS.  CO.  v.  QUINN. 

In  Foreclosure  of  Mortgage,  court  cannot  reach  over  into  separate 
partition  begun  prior  to  execution  of  mortgage  by  one  of  tenants  in 
common,  who  were  parties  to  that  suit,  and  take  jurisdiction  thereof 
in  interest  of  mortgage,  p.  385. 

Approved  in  Ivancovich  v.  Williams,  144  Cal.  763,  where  in  former  ac- 
tion for  partition  defendants  sued  as  cotenants  claimed  title  to  whole 
land  under  foreclosure  of  joint  mortgage  executed  by  all  tenants,  by 
purchase  of  certificate  of  sale  and  deed  from  mortgagee,  who  made  pur- 
chase, which  mortgagee  defendant  claimed  as  lien  on  whole  land,  final 
judgment  that  plaintiff's  land  is  not  subject  to  lien  of  defendant  is 
conclusive  is  subsequent  action  by  defendant  cotenant  to  enforce  lien 
on  land  allotted  to  plaintiff  in  partition. 

141  Cal.  412-417.     MADDUX  v.  WALTHALL. 

Ballots  Stamped  after  words  "no  nomination"  are  void,  p.  414. 

Approved  in  McCarthy  v.  Wilson,  146  Cal.  326,  Treanor  v.  Williams, 
145  Cal.  319,  McCardle  v.  Barstow,  145  Cal.  137;  McMenomy  v.  Ruch,  142 
Cal.  79,  Kincaid  v.  Reid,  142  Cal.  89,  and  Merkley  v.  Trainor,  142  Cal. 
266,  all  following  rule. 

141  C^l.  427-431.    SANCHEZ  v.  FORDYCE. 

County  Government  Act  of  1901,  providing  that  in  townships  ha\ing 
less  than  six  thousand  population  there  shall  be  but  one  justice  of 
the  peace  and  one  constable,  is  valid,  p.  428. 

Distinguished  in  Tucker  v.  Bamum,  144  Cal.  269,  County  Govern nient 
Act  of  1901,  section  164,  subdivision  13,  is  void,  in  so  far  as  it  pre- 
scribes different  limitations  as  to  amount  to  be  earned  and  received  for 
same  services  from  fees  of  justices  of  peace  in  different  townrsliips  in 
same  county. 
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141  CaL  508-519.    TREANOR  y.  WILLIAMS,  145  Gal.  320. 

When  case  tried  on  theory  that  plea  was  sufficient  objection  wa» 
waived,  p.  518. 

Approved  in  Treanor  v.  Williams,  145  Gal.  320,  applying  rule  in  elec- 
tion contest. 

141  Cal.  525-529.    HOFSAS  y.  CUMMINGS. 

Trust  Deed  to  Son,  providing  for  deed  by  him  to  another  son  of  aO 
residue  of  realty  remaining  five  years  after  trustor's  death,  and  provid- 
ing that  no  property  or  proceeds  thereof  shall  vest  in  such  other  sus 
until  such  transfer,  is  void,  pp.  527,  528. 

Approved  in  Sacramento  Bank  v.  Montgomery,  146  Cal.  747,  749,  in- 
validity of  deed  creating  trust  to  convey  lands  to  certain  beneficiaries, 
does  not  affect  valid  severable  trust  to  lease  realty  and  to  pay  net  rentals 
to  named  son  of  grantor,  for  life;  Estate  of  Dixon,  143  Dil.  513,  devise 
by  testator  to  trustee  in  trust  to  receive  income  of  real  and  personal 
property,  and  to  dispose  of  same  for  support  of  grandson  until  he 
reach  age  of  thirty,  and  then  to  transfer  same  to  him,  is  void. 

141  C^l.  564-567.    GRUNDEL  ▼.  UNION  IRON  WORKS. 

One  is  not  Liable  for  Injuries  to  mere  licensee,  caused  by  defects  in 
premises,  p.  566. 

Approved  in  Means  v.  Southern  Gal.  Ry.,  144  Gal.  481,  defendant  not 
liable  to  licensee  for  injuries  caused  by  explosion  of  iron  tank  contain- 
ing sulphuric  acid. 

141  Cal.  592-599.    PEOPLE  y.  MANOOGIAN. 

Cautionary  Instruction  as  to  defense  of  insanity  is  not  ground  for 
reversal,  p.  598. 
Approved  in  People  v.  Nihell,  144  CaL  202,  following  rule. 

141  CaL  604-609.    PEOPLE  v.  STRATTON. 

In  Prosecution  for  Incest,  evidence  of  daughter  as  to  frequent  and  re- 
peated acts  of  sexual  intercourse  is  admissible,  p.  606. 
Approved  in  People  v.  Koller,  142  Gal.  624,  following  rule. 

141  Cal.  615618.    VALENTINE  v.  POLICE  COURT. 

Certiorari  does  not  lie  where  remedy  by  appeal  exists,  p.  617. 

Approved  in  Wittman  v.  Police  Court,  145  Cal.  476,  certiorari  does  not 
lie  to  annual  order  of  police  judge  of  San  Francisco  for  siunmoning  of 
jury  by  sheriff  in  misdemeanor  case. 
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141    CaL    653-659.     HIBBRNIA    SAVINGS    AND   LOAN    SOCITET   v. 
COCHRAN. 

MiBcellaneous. — Bell  v.  Thompson,  147  Gal.  694,  complaint  for  relief 
against  judgment  foi  fraud  in  its  procurement  must  show  facts  con- 
stituting defense  on  merits. 

141  Cal.  686-692.    PEOPLE  v.  KEITH. 

Refusal  to  instruct  as  to  lesser  crimes  is  not  error  where  evidence 
shows  guilt  of  greater  offense  or  nothing,  p.  690. 

Approved  in  People  v.  Clark,  146  Cal.  730,  applying  rule  in  prosecution 
for  grand  larceny. 

141  Oil.  692-699.     CUTTING  FRUIT  PACKING  CO.  ▼.  COUNTY. 

Where  Facts  Found  are  sufficient  to  sustain  judgment  and  are  within 
issues,  in  absence  of  bill  of  exceptions,  it  is  presumed  on  appeal  that 
evidence  was  competent,  p.  695. 

Approved  in  Damon  v.  Quinn,  143  Cal.  77,  in  absence  of  bill  of  excep- 
tions, where  specific  amount  less  than  demand  is  found  due,  and  allega- 
tions of  complaint  are  found  to  be  true,  it  is  presumed  that  there  was 
no  evidence  making  additional  or  different  findings  necessary  on  issues 
raised  by  answer. 

141    Cal.   713-721.    CALIFORNIA   CURED    FRUIT   ASSOCIATION   v. 
STELLING. 

Bona  fide  purchaser  must  prove  payment  of  purchase  money  in  good 
faith  without  notice,  p.  719. 

Approved  in  Bell  v.  Pleasant,  145  Cal.  414,  in  action  to  cancel  deed 
where  plaintiff  asserts  title  under  prior  unrecorded  deed  and  defendant 
claims  under  recorded  deed  resting  on  subsequent  deed  from  plaintiff's 
grantor,  under  which  grantee  took  no  title  as  such,  burden  is  on  defend- 
ant to  prove  he  is  bona  fide  purchaser. 

141  Cal.  722-725.    HAY  v.  MASON. 

Under  Contract  for  Sale  of  Land  conferring  irrevocable  option  to 
purchase  for  certain  time  and  good  until  withdrawn,  consideration  for 
which  was  oral  agreement  for  exchange  of  land,  purchasers  cannot  sue 
for  breach  of  contract  where  tender  of  deed  not  made  until  option  with- 
drawn, p.  724. 

Approved  in  Nason  v.  Lingle,  143  Cal.  367,  rule  of  mutuality  of  rem- 
edy being  sufficient  against  party  sought  to  be  charged  does  not  apply 
where  such  party  has  transferred  property  before  suit;  Bird  v.  Potter, 
146  Cal.  288,  unilateral  contract  acknowledging  receipt  of  deposit  as 
part  of  purchase  price  of  lot,  setting  out  price  in  full  signed  by  owner 
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of  land  only  becomes  binding  on  tender  of  purchase  price  after  deby  of 
several  months,  where  time  not  of  essence  of  contract. 

141  Cal.   725-728.    AGARD  v.  SHAFFER. 

San  Diego  Recorder  not  entitled  to  extra  compensation  for  clerks  em- 
ployed to  make  abstracts  for  use  of  assessor  under  Pol.  Code,  §  3678,  p. 
727. 

Approved  in  Humiston  v.  Shaffer,  145  Cal.  198,  district  attorney  caor 
not  charge  compensation  of  stenographer  as  claim  against  county. 


VOIiUME  CXIill. 


142  Gal.  22-27.    LACKMAN  y.  SUPREME  COUNCIL.    S.  C.  CLARK  v. 
SUPREME  COUNCIL,  146  Cal.  599. 

142  Cal.  71-77.    PEOPLE  v.  WORSWICK. 

Great  Register  is  the  same  now  as  it  was  before  amendments  of  1899, 
Political  Code,  p.  76. 

Approved  in  Dav2nport  v.  Los  Angeles,  146  Cal.  613,  517,  applying 
rule  in  proceedings  for  recall  of  officer  provided  by  Los  Angeles  charter. 

142  Cal.  77-79.    McMENOMY  ▼.  RUCH. 

Ballots  with  cross  in  square  marked  "no  nomination"  are  void,  p.  78. 

Approved  in  Treanor  v.  Williams,  145  Cal.  319,  and  McCarthy  v.  Wil- 
son, 146  Cal.  326,  both  following  rule. 

142  Cal.  88-89.    KINCAID  v.  REID. 

Ballots  marked  with  cross  after  words  '*no  nomination",  are  void,  p^ 
89. 
Approved  in  McCarthy  v.  Wilson,  146  Cal.  326,  following  rule. 

142  Cal.  97-102.    ESTATE  OF  BELL. 
Order  settling  executor's  account  is  conclusive,  p.  102. 
Approved  in  Estate  of  McDougald,  146  Cal.  195,  following  rule. 

142  Cal.  119-124.     HOECK  v.  GRIEF. 

Where  mortgage  executed  by  husband  and  wife  stipulated  that  sur- 
plus should  go  to  wife  on  foreclosure,  he  is  estopped  to  claim  land  as 
community  property,  p.  124. 

Distinguished  in  Tyler  v.  Currier,  147  Cal.  37,  holding  contra. 

142  Cal.   173-182.    TOWN  OF  UKIAH  v.  UKIAH  WATER  ETC.  CO. 

100  Am.  St.  Rep.  107. 

City  Owning  Own  Waterworks  is  not  liable  to  citizens  whose  prop- 
erty is  destroyed  by  fire  for  failure  to  provide  adequate  supply,  p.  177^ 
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Approved  in  Metropolitan  Trust  Co.  v.  Topeka  Water  Co.,  132  Fed. 
704,  water  company  not  liable  to  resident  of  city  for  property  burned  on 
account  of  failure  to  fulfill  contract  with  city  to  furnish  wat^r  supply 
for  fires. 

Powers  conferred  on  municipalities  for  public  purposes  and  those 
for  private  corporate  purposes,  distinguished,  p.  179. 

Approved  in  Earl  v.  Brown,  146  Cal.  761,  arguendo. 

142  Cal.  208-216.    MILLER  &  LUX  v.  ENTERPRISE  ETC.  CO.  100  Am. 
St.  Rep.  116.    S.  C.  145  Cal.  654. 

Miscellaneous. — California  Pastoral  etc.  Co.  v.  Enterprise  etc  Co., 
127  Fed.  744,  where  canal  unlawfully  diverts  part  of  flow  of  stream  lower 
proprietor  may  enjoin  its  maintenance  though  it  also  carries  flood  waters 

142  Cal.  216-221.    PEOPLE  v.  GOODRICH. 

Sufficient  Showing  of  Diligence  held  to  have  been  shown  in  affidavit 
for  publication  of  summons,  p.  220. 

Approved  in  People  v.  Baker,  144  Cal.  707,  admitting  deposition  of 
absent  witness  taken  at  preliminary  examination  on  proof  of  his  dec- 
larations that  he  was  to  leave  for  Seattle  and  proof  of  reception  of 
letters  from  him  there. 

142  Cal.  266-268.    MERKLET  ▼.  TRAINOR. 

Ballots  marked  with  cross  after  words  "no  nomination"  are  void, 
p.  266. 

Approved  in  Treanor  v.  Williams,  145  CaL  319,  and  McCarthy  v. 
Wilson,  146  Cal.  326,  both  following  rule. 

142  Cal.  296-299.    6ALBRAITH  ▼.  LOWE. 

Notice  of  order  settling  bill  and  ordering  it  engrossed  need  not  be 
given  moving  party,  p.  297. 

Approved  in  Vinson  v.  Los  Angeles  Pac.  R.  R.  Co.,  147  Cal.  482,  ar- 
guendo. 

142  Cal.  299-303.    SANTA  ROSA  v.  BOWER. 

Under  Constitution,  Article  zi,  Section  8,  freeholders'  charter  is  not 
adopted  where  it  receives  majority  of  votes  cast  thereupon,  if  it  did 
not  receive  majority  of  all  votes  cast  at  municipal  election,  p.  300. 

Approved  in  Law  v.  San  Francisco,  144  Cal.  395,  under  San  Francisco 
charter  election  for  special  bond  issue  must  receive  two-thirds  vote  of  I 

all  electors  voting  at  the  election  and  not  upon  the  particular  questioiL 

142  Cal.  303-308.    ANGLO-CALIFORNIA  BANK  ▼.  CERF. 

Inadequacy  of  Price  is  no  ground  for  setting  aside  foredosure  sale^ 
p.  307. 
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Approved  in  Summerville  v.  March,  142  Cal.  558,  refusing  to  set  aside 
irregular  foreclosure  sale  where  property  not  worth  more  than  bid, 
though  it  is  possible  if  property  was  sold  in  another  manner,  greater 
price  might  be  obtained. 

142  Cal.  342-349.    MOORE  y.  TUOHY. 

Specific  Performance  of  Contract  to  convey  land  does  not  lie  merely 
because  defendant  has  failed  in  action  to  rescind,  and  has  practically 
repudiated  it,  where  plaintiff  cannot  be  compelled  to  perform  his  part, 
pp.  347,  348. 

Approved  in  Los  Angeles  etc.  Co.  v.  Occidental  Oil  Co.,  144  Cal.  533, 
-where  object  of  contract  for  oil  lands  was  development  of  oil  involving 
personal  labor  by  plaintiff  he  cannot  be  compelled  to  perform  it,  he 
•cannot  maintain  specific  performance  of  contract. 

142  Cal.  354-368.     PEOPLE  ▼.  SUESSER. 

Cautionary  Instruction  as  to  defense  of  insanity  is  not  ground  for 
reversal,  p.  365. 

Approved  in  People  v.  Nihell,  144  Cal.  202,  .203,  cautionary  instructions 
as  to  defense  of  insanity  and  to  evidence  of  drimkenness  not  ground 
for  reversal. 

If  deceased  was  killed  in  commission  of  malicious  attempt  to  murder 
another  though  without  malice  against  deceased,  offense  is  murder,  p. 
367. 

Approved  in  People  v.  Wells,  145  Cal.  140,  where  assault  with  deadly 
weapon  made  on  prosecuting  witness  under  mistake  as  to  identity  ac- 
cused is  guilty. 

142  Cal.  368-373.    LAN6LET  ▼.  HEAD. 

Objections  to  ballots  not  made  in  trial  court  are  not  considered  on 
appeal,  p.  371. 
Approved  in  McCarthy  v.  Wilson,  146  Cal.  325,  following  rule. 

142  Cal.  412-415.    GUARDIANSHIP  OF  SALTER. 

Where  Father  of  Minor  is  competent  he  is  entitled  to  letters  of 
guardianship  to  exclusion  of  grandmother,  p.  414. 

Approved  in  In  re  Lundberg,  143  Cal.  408,  upholding,  on  collateral  at- 
tack, appointment  of  guardian  of  minor  abandoned  by  mother,  without 
notice  to  absent  mother  whose  residence  was  unknown. 

142  Cal.  423-429.    GUARDIANSHIP  OF  VAN  LOAN. 

Notice  of  Guardianship  Proceedings  must  be  given  to  parents  of  minor* 
p.  428. 

Notes  Cal.  Rep.  330. 
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^Approved  in  In  re  Lundberg,  143  Cal.  406,  upholding,  on  collateral  at- 
tack, appointment  of  guardian  for  minor  abandoned  by  mother,  without 
notice  to  absent  mother  whose  residence  was  unknown. 

Miscellaneous. — Guardianship  of  Van  Loan,  142  Cal.  430. 

142  Cal.  434-437.    PEOPLE  v.  BAILEY. 

Where  defendant  does  not  request  instruction  that  jury  may  find 
him  guilty  of  lesser  offense,  failure  to  give  such  instruction  is  not 
reversible  error,  p.  435. 

Approved  in  People  v.  Clark,  146  Cal.  730,  defendant  cannot  complain 
of  omission  to  give  jury  form  of  verdict  permitting  them  to  find  him 
guilty  of  petit  larceny  where  he  did  not  request  instruction  that  be 
might  be  so  convicted  and  evidence  shows  he  was  guilty  of  grand 
larceny  if  he  was  guilty  of  anything;  People  v.  Modina,  146  CaL  144, 
applying  rule  in  prosecution  for  robbery. 

142  C^l.  437-440.    COHEN  v.  LA  CANADA  LAND  ETC.  CO. 

Water  Percolating  in  Springs  in  public  land  above  plaintiff's  land,  and 
appropriated  for  use  on  his  lands,  cannot  be  diverted  for  use  on  distant 
lands  to  plaintiff's  injury,  pp.  439,  440. 

Approved  in  Montecito  Valley  Co.  ▼.  Santa  Barbara,  144  Gal.  58SL 
determining  water  rights  of  city  which  had  by  tunnel  diverted  water 
from  creek. 

142  Cal.  447-453.    MILLER  &;  LUX  v.  BATZ. 

Right  of  Owner  of  Reclaimed  Land  to  share  of  swamp  land  fund  is 
based  on  contract  with  state,  p.  448. 

Approved  in  McCord  v.  Slavin,  143  Cal.  353,  mandamus  by  owner  of 
reclaimed  land  to  compel  repayment  of  purchase  money  out  of  swamp 
land  fund  is  barred  in  four  years. 

142  Cal.  462-471.    SHARP  ▼.  BOWIE. 

On  Appeal  from  Order  Denying  New  Trial,  sufficiency  of  pleadings 
to  support  judgment  or  of  findings  to  support  conclusions  of  law,  can- 
not be  considered,  p.  407. 

Approved  in  Coburn  v.  California  etc.  Co.,  144  Cal.  82,  following  rule. 

142  Cal.  471-477.    VANDALL  v.  TEA6UE. 

Where  husband  and  wife  join  in  mortgage  on  homestead  declared  on 
community  property  death  of  one  of  spouses  does  not  affect  bar  of 
statute  as  to  survivor,  p.  475. 

Approved  in  Hibernia  Savings  and  Loan  Society  v.  Boland,  145  CaL 
628,  applying  principle. 
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142  Cal.  501-505.     FRESHOUR  v.  HOWARD. 

Failure  of  Election  Officers  through  carelessness  or  ignorance  to  re- 
move number  from  ballots  cast  does  not  leav«  identifying  mark  which 
renders  ballots  illegal,  p.  504. 

Approved  in  Davis  v.  Grunig,  143  Cal.  342,  court  will  count  ballots 
though  rejected  by  canvassers  for  failure  of  election  officers  without 
fraud  to  return  tally -sheets. 

142  Cal.  513-518.    VERNON  ▼.  BOARD  OF  SUPERVISORS. 

Under  Municipal  Incorporation  Act,  sections  2  and  3,  power  of  su- 
pervisors to  determine  boundaries  of  proposed  town  is  legislative,  p. 
515. 

Approved  in  Borchard  v.  Supervisors,  144  Cal.  17,  writ  of  review  does 
not  lie  to  correct  errors  of  supervisors  in  given  notice  of  election  or 
canvassing  returns  of  election  for  incorporation. 

142  Cal.  529  540.    SUMMERVILLE  y.  STOCKTON  MILL  CO. 

Chattel  Mortgage  on  growing  crop  executed  by  lessee  to  lessor  and 
recorded  prior  to  levy  upon  or  notice  of  sale  of  leasehold  estate  for 
years  on  execution,  takes  precedence  of  sale,  p.  540. 

Approved  in  Summer ville  v.  Kelliher,  144  Cal.  157,  following  rule. 

Where  judgment  is  not  lien,  lien  does  not  take  effect  until  levy  of 
execution,  p.  540. 

Approved  in  Lean  v.  Givens,  146  Cal.  742,  743,  applying  rule  in  pro- 
ceedings to  determine  excess  value  of  homestead. 

General  Allegations  of  Ownership  or  right  of  possession  of  defendant 
are  sufficient,  p.  547. 

Approved  in  Summerville  v.  Kelliher,  144  Cal.  161,  following  rule. 
Miscellaneous. — Summerville  v.  Kelliher,  144  Cal.  156. 

142  Cal.  560-566.    LA  GRANGE  ETC.  CO.  ▼.  CARTER. 

Irregularities  in  proceedings  before  supervisors  sitting  as  board  of 
equalization  do  not  invalidate  proceedings,  p.  564. 

Approved  in  Savings  and  Loan  Society  v.  San  Francisco,  146  Cal.  677, 
burden  is  on  plaintiff  in  action  by  savings  bank  to  recover  taxes  under 
assessment  for  solvent  credits  to  show  change  made  by  assessor  was  un- 
authorized by  board  of  equalization. 

142  Cal.  587-592.    WARD  v.  CROWELL. 

Under  County  Government  Act,  |  135,  County  Surveyor  may  hold 
office  though  at  time  of  election  he  had  not  land  surveyor's  certificate, 
p.  588. 

Distinguished  in  Sheehan  v.  Scott,  145  Cal.  686,  under  San  Francisco 
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■charter  tax  collector  cannot  hold  office  if  at  time  of  election  he  is  not 
and  has  not  been  for  five  years  prior  thereto  a  qualified  elector  of 
•city,  though  he  has  qualifications  at  time  of  taking  office. 

142  Cal.  628-630.    ESTATE  OF  CAHILL. 

Order  refusing  to  vacate  order  setting  apart  homestead  is  not  appeal- 
able, p.  629. 

Approved  in  Cahill  v.  Superior  Court,  145  Cal.  44,  granting  mandamus 
to  compel  superior  court  to  hear  motion  to  set  aside  order  setting  apart 
homestead. 

142  Cal.  638-643.    CALMON  y.  SARRAILLE. 

Either  of  contracting  parties  has  right  to  rely  on  express  statement  of 
existing  fact,  truth  of  which  is  known  to  other  and  unknown  to  him, 
p.  642. 

Approved  in  Willey  v.  Clements,  146  Cal.  99,  applying  rule  on  ex- 
change of  lands  where  misrepresentations  made  as  to  character  and 
condition  of  property. 

142  Cal.  651  659.    SARRAILLE  ▼.  CALMON. 

Possession  of  Notes  by  Plaintiff  is  presumptive  evidence  of  nonpay- 
ment, p.  655. 

Approved  in  Collins  v.  Maude,  144  Cal.  298,  following  rule. 

142  Cal.  681-686.    RAHMEL  ▼.  LEHNDORFF.    100  Am.  St.  Rep.  154. 

Innkeeper  is  not  Liable  for  Assault  by  servant  on  guest,  outside  of 
scope  of  employment,  without  personal  fault  of  innkeeper,  pp.  684, 
685. 

Approved  in  Clancy  v.  Barker,  131  Fed.  171,  innkeeper  not  liable  to 
boy  six  years  of  age  who  was  guest  and  wandered  into  room  wher^ 
bellboy  shot  him. 


VOLTJME  CXIilll^ 


143  Cal.  4-8.    TALCOTT  ▼.  HURLBERT. 

Words  of  Statute  cannot  be  extended  by  implication  to  other  classes 
of  persons  than  those  named,  p.  7. 

Approved  in  Payne  v.  Morey,  144  Cal.  133,  mortgage  by  grantee  in 
deed  absolute  to  secure  services  to  be  rendered  to  one  who  had  no 
knowledge  of  unrecorded  defeasance,  prevails  as  against  defeasance,  and 
mortgage  by  deed  absolute  and  as  against  grantees  of  grantee. 

143  Cal.  11-14.    PEOPLE  v.  WRIN. 

Instance  of  Affidavit  for  publication  of  summons,  showing  diligence, 
pp.  12,  13. 

Approved  in  People  v.  Norris,  144  Cal.  426,  upholding  sufficiency  of 
showing  of  diligence  in  affidavit  for  publication  of  summons. 

143  Cal.  14-19.    GAY  ▼.  TORRANCE.    S.  C.  145  Cal.  147.     GAY  v.  GAY^, 
146  Cal.  241. 

143  Cal.  19-25.    HANNAH  v.  GREEN. 

Question  Whether  Ballots  have  been  sufficiently  taken  care  of  to 
preclude  reasonable  suspicion  that  they  are  not  in  original  condition 
rests  in  discretion  of  trial  court,  p.  22. 

Approved  in  Davis  v.  Grunig,  143  Cal.  342,  and  McCardle  v.  Barstow, 
145  Cal.  136,  both  following  rule. 

Stamp  under  word  **ye8"  to  constitutional  amendment,  instead  of 
after  it,  is  not  a  distinguishing  mark,  p.  23. 

Approved  in  Huston  v.  Anderson,  145  Cal.  330,  cross  on  word  "yes"" 
in  voting  for  constitutional  amendment  instead  of  in  blank  space  after- 
same,  is  not  a  distinguishing  mark. 

143  Cal.  62-66.    PEOPLE  v.  SYLVA. 

Pointing  of  unloaded  gun  at  prosecuting  witness  accompanied  by 
threat  to  shoot  him,  without  any  attempt  to  use  it  otherwise,  is  not  an 
assault  with  deadly  weapon,  p.  64. 
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Approved  in  People  v.  Wells,  145  Cal.  140,  evidence  tliat  defendant 
discharged  pistol  after  termination  of  assault  is  admissible  for  pur- 
pose of  showing  that  it  was  loaded. 

143  Cal.  70-75.    POLK  v.  SLEEPER. 

Mere  Facts  that  Defendant  has  Certificate  of  Purchase  of  swamp 
lands  and  that  plaintiff  protested  against  issuance  to  him  of  any 
further  evidence  of  title  and  that  order  of  reference  has  been  made, 
do  not  make  case  defendant  is  required  to  answer,  p.  74. 

Approved  in  Sharp  v.  Salisbury,  144  Cal.  723,  superior  court  does  not 
get  jurisdiction  of  contest  against  certificate  of  purchase  of  school 
land  by  mere  reference  of  contest  by  surveyor  general,  without  com- 
mencement of  action. 

143  Cal.  94-100.    6ALBRAITH  v.  SHASTA  IRON  CO. 

If  there  is  discrepancy  between  monuments  and  courses  and  distances, 
monuments  prevail,  p.  96.  , 

Approved  in  Estate  of  Garnier,  147  Cal.  402,  admitting  parol  evidence 
to  show  lot  had  been  inclosed  by  fence  and  improved  for  years  prior  to 
agreement  and  that  rear  line  had  same  width  as  front  line  and  was 
occupied  by  barn  where  contract  had  evident  error  in  omission  of  rear 
boundary  line. 

143  Cal.  100-104.    PEOPLE  ▼.  TIBBS. 

Cautionary  instructions  as  to  defendant's  evidence  stating  matters 
which  intelligent  jurors  are  apt  to  know  are  not  ground  for  reversal, 
p.  103. 

Approved  in  People  v.  Tibbs,  reaffirming  rule. 

143  Cal.  104-106.    TOUT  v.  HAWKINS. 

Stamp   fixed  on  word   "no"  following  constitutional  amendment,  is 
not  a  distinguishing  mark,  p.  106. 
Approved  in  Huston  v.  Anderson,  145  Cal.  330,  following  rule. 

143  Cal.  128-130.    PEOPLE  v.  DEVLIN. 

Party  Charged  with  Burglary  cannot  plead  former  conviction  for  petit 
larceny  committed  in  connection  with  burglary,  p.  130. 

Approved  in  People  v.  Kerrick,  144  Cal.  48,  charge  of  altering  brands 
under  Penal  Code,  section  357,  is  not  included  in  former  charge  of 
grand  larceny  of  same  cattle  in  which  evidence  of  same  alteration  of 
brands  was  given. 

143  Cal.  141147.    ESTATE  OF  KRUGER. 
Attorney  rendering  services  to  executor  on  agreement  that  he  will  be 
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<x>ntent  to  receive  such  sum  as  court  may  allow  executor,  is  not  '^person 
interested  in  the  estate,"  p.  145. 

Approved  in  Estate  of  Carpenter,  146  Cal.  663,  notice  of  appeal  from 
order  settling  account  of  executor  need  not  be  served  on  attorney  who 
rendered  services  to  executor,  to  whom  he  was  directed  to  pay  certain 
suma  as  compensation  therefor. 

143  Cal.  169-170.    GAY  v.  TORRANCE.     S.  C.  GAY  v.  GAY,  146  Cal. 
241. 

143  Cal.  170-176.    I.  X.  L.  LIME  CO.  y.  SUPERIOR  COURT. 

Certiorari  to  compel  certification  of  transcript  will  not  be  granted  un- 
less clerk's  fees  for  making  and  certifying  return  to  writ  are  paid  by 
applicant,  pp.  174,  175. 

Approved  in  Warren  v.  Superior  Court,  144  Cal.  288,  applying  rule, 
but  under  peculiar  facts  of  case,  dismissal  of  certiorari  for  lack  of 
diligence  denied. 

Certiorari  is  additional  method  of  reviewing  action  of  inferior  tribunal 
in  which  tribunal  whose  act  is  assailed  has  no  interest  in  the  matter 
in  which  it  has  simply  acted  in  a  judicial  capacity,  pp.  174-175. 

Approved  in  Matter  of  De  Lucca,  146  Cal.  113,  question  whether 
search  warrant  already  issued  by  justice  of  peace  and  placed  in  hands 
of  sheriff,  requiring  search  of  premises  of  party  for  certain  property, 
which  was  unexecuted  by  sheriff,  was  issued  without  jurisdiction,  cannot 
be  determined  by  superior  court  by  submission  thereof  by  such  party 
and  the  magistrate  without  action. 

143  CaL  216-221.    PEOPLE  v.  LEE  LOOK. 

Where  defendant  is  committed  by  magistrate  and  Information  filed, 
regularity  of  proceedings  by  information  does  not  depend  upon  affidavit 
for  warrant  of  arrest,  p.  220. 

Approved  in  People  v.  Warner,  147  Cal.  648,  upholding  information 
though  there  be  irregularities  in  transcript  of  proceedings  before  magis- 
trate. 

143  Cal.  221-236.    COOK  v.  CEAS.    S.  C.  147  Cal.  616,  621. 

Action  cannot  be  maintained  on  guardian's  bond  for  broach  of  bond 
until  amount  of  indebtedness  has  been  settled  by  order  of  probate 
<!0urt,  p.  225. 

Approved  in  NickoUs  v.  Stanley,  146  Cal.  726,  applying  rule  to  action 
on  administrator's  bond  for  appropriation  of  proceeds  of  insurance 
policy  payable  to  widow. 

143  Cal.  265-275.    BANK  OF  UKIAH  y.  RICE.    101  Am.  St.  Rep.  118. 

All  Beneficiaries  must  join  in  election  to  take  lands  instead  of  pro- 
<ceed8,  p.  273. 
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Approved  in  Estate  of  Pforr,  144  Cal.  129,  denying  petition  of  single 
beneficiary  for  partial  distribution  of  his  share  of  estate. 

143  Cal.  316-324.    P£OPL£  v.  HOWARD. 

It  is  Error  to  Refuse  Requested  Instruction  that  if  one  of  jury  should 
entertain  reasonable  doubt  of  guilt  after  consulting  with  fellow  jurymen^ 
they  cannot  convict,  p.  324. 

Distinguished  in  People  v.  Perry,  144  Cal.  756,  refusal  of  instruction 
that  any  juror  entertaining  reasonable  doubt  of  defendant's  guilt  should 
vote  not  guilty  and  not  be  influenced  because  majority  favor  guilt,  is 
harmless. 

143  Cal.  336-342.    DAVIS  ▼.  6RUNI6. 

Question  whether  ballots  have  been  sufficiently  taken  care  of  to  pre- 
clude reasonable  suspicion  that  they  are  not  in  original  condition  rest» 
in  discretion  of  trial  court,  p.  342. 

Approved  in  McOrdle  v.  Barstow,  145  Cal.  136,  following  rule. 

143  Cal.  363-368.     NASON  ▼.  LIN6LE. 

Though  option  to  convey  land  is  unilateral  and  signed  by  vendor  only, 
it  is  binding  when  acted  upon  by  vendee  by  tendering  price  to  be  paid, 
p.  367. 

Approved  in  Bird  v.  Potter,  146  Cal.  288,  unilateral  contract  acknowl- 
edging receipt  of  deposit  as  part  of  purchase  price  of  lot,  setting  out 
price  in  full,  signed  by  owner  of  land  only,  becomes  binding  on  tender 
of  price  after  delay  of  several  months,  where  time  not  of  essence  of 
contract. 

143  Cal.  375-393.    PEOPLE  v,  BUCKLEY. 

Transcript  of  Testimony  at  preliminary  examination  dictated  by 
official  stenographer  to  typewriter,  which  he  certifies  as  correct,  is  ad- 
missible though  he  did  not  compare  copy  with  notes,  pp.  382-384. 

Approved  in  People  v.  Donnolly,  143  Cal.  399,  admitting  testimony 
of  witness  at  preliminary  examination  though  official  stenogiapher 
dictated  notes  to  typewriter  and  compi^red  copy  with  his  notes. 

Though  Record  does  not  Show  affirmatively  that  reporter  certified 
transcript  of  notes  of  testimony  of  preliminarv  examination,  it  is 
presumed,  in  absence  of  specific  objection  that  certificate  is  correct,  p, 
383. 

Approved  in  People  v.  Lewandowski,  143  Cal.  578,  admitting  tran- 
script of  deposition  taken  at  preliminary  examination  though  taken 
through  an  interpreter  in  foreign  language. 
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Refusal  of  new  trial  on  ground  of  newly  discovered   evidence   will 
not  be  disturbed  except  where  discretion  abused,  p.  302. 
Approved  in  People  v.  Sing  You.  145  Cal.  5,  following  rule. 

It  is  Error  to  Refuse  Requested  Cautionary  Instruction  as  to  verbal 
admissions  of  defendant,  p.  393. 

Approved  in  dissenting  opinion  in  People  v.  Ruiz,  144  Cal.  254,  majori- 
ty following  rule  of  principal  case. 

Miscellaneous. — ^People  v.  Moran,  144  Cal.  51,  reciting  history  of  litiga- 
tion. 

143  Cal.  394  401.    PEOPLE  ▼.  DONNOLLY. 

Where  there  is  evidence  to  sustain  verdict,  no  question  of  law  arises,, 
and  verdict  is  conclusive  as  jurisdiction  of  appellate  court  in  criminal 
cases  is  limited  to  questions  of  law  alone,  p.  398. 

Approved  in  People  v.  Wells,  145  Cal.  140,  applying  rule  in  prosecu- 
tion for  assault  with  deadly  weapon. 

In  order  to  establish  conspiracy  to  commit  crime  it  is  not  necessary 
to  prove  that  parties  met  and  actually  agreed  to  jointly  undertake 
criminal  action,  p.  398. 

Approved  in  People  v.  Eldridge,  147  Cal.  784,  where  murder  committed 
by  one  of  several  prisoners  engaged  in  conspiracy  to  escape,  conspiracy 
may  be  shown  by  circumstantial  evidence. 

Miscellaneous. — People  v.  Moran,  144  Cal.  51,  reciting  history  of  liti- 
gation. 

143  Cal.  412-420.    EX  PARTE  GERINO. 

Medical  Act  of  190Z,  section  5,  requiring  diploma  from  recognized  medi- 
cal school  of  applicant  for  certificate,  is  valid,  pp.  418,  419. 

Approved  in  Ex  parte  Whitley,  144  Cal.  178,  181,  upholding  section  12 
of  dental  act  of  1901,  as  amended  in  1903. 

143   Cal.   425-429.    DOWLING  v.   HIBERNIA   SAVINGS   AND   LOAN 
SOCIETY. 

Where  resolution  of  intention  to  improve  certain  street  excepted 
certain  portions  thereof,  notice  of  passage  of  resolution  may  be  posted 
in  accordance  with  requirements  of  statute,  pp.  427-428. 

Approved  in  San  Francisco  Paving  Co.  v.  Egan,  146  Cal.  638,  ar- 
guendo. 

143  Cal.  476-483.    ESTATE  OF  McDOUGALD. 

• 

Non-appearing  creditor  need  not  be  served  with  notice  of  appeal  fron» 
order  settling  account  of  executor,  pp.  478-480. 
Approved  in  Estate  of  Carpenter,  146  Cal.  663,  following  rule. 
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143  Cal.  484-487.    ABBOTT  v.  HARTLEY. 

Statement  of  grounds  of  contest  is  not  uncertain  where  there  is 
sufficient  in  the  grounds  of  contest  to  apprise  contester  of  nature  of 
cause  for  which  election  is  contested,  p.  485. 

Approved  in  Treanor  v.  Williams,  145  Cal.  318,  following  rule. 

143  Cal.  553-558.    EX  PARTE  HELM. 

Municipality  Organized  Under  Special  Charter  prior  to  adoption  of 
constitution  of  1879,  may,  since  amendment  of  1896  to  constitution,  ar- 
ticle 11,  section  6,  pass  license  tax  for  revenue,  pp.  556,  557. 

Approved  in  Ex  parte  Lemon,  143  Cal.  560,  and  Ex  parte  Jackson,  143 
CaL  572,  both  following  rule. 

143  Cal.  558-564.    EX  PARTE  LEMON. 

Municipality  Existing  Under  Special  Charter  adopted  prior  to  con- 
stitution of  1879,  since  adoption  of  amendment  of  1896  to  constitution, 
article  11,  section  6,  may  impose  license  tax  for  revenue,  p.  560. 

Approved  in  Ex  parte  Jackson,  143  Cal.  572,  following  rule. 

It  being  province  and  right  of  municipalities  to  regulate  their  local 
affairs,  it  is  duty  of  courts  to  uphold  their  regulations  unless  it  mani- 
festly appears  that  ordinance  transcends  powers  of  municipality  and 
contravenes  rights  secured  by  law,  p.  563. 

Approved  in  In  re  Zhizhuzza,  147  Cal.  333,  upholding  Oakland  ordi- 
nance providing  for  exclusive  removal  of  garbage  by  city  to  be  con- 
sumed in  city  crematory. 

143  Cal.  564-574.    EX  PARTE  JACKSON. 

License  ordinance  applying  equally  and  uniformly  to  all  persons  en- 
gaged in  same  business  does  not  grant  special  privileges,  p.  573. 

Approved  in  In  re  Zhizhuzza,  147  Cal.  335,  upholding  Oakland  ordi- 
nance providing  for  exclusive  removal  of  garbage  by  city  to  be  con- 
sumed in  dty  crematory. 

143  Cal.  579-601.    PEOPLE  v.  SMITH. 

vfhere  there  is  Evidence  to  Support  Finding  as  to  intent,  verdict 
will  not  be  disturbed  on  appeal,  p.  601. 

Approved  in  People  v.  Wells,  145  CaL  140,  applying  rule  in  prose- 
cution for  assault  with  deadly  weapon,  where  prosecuting  witness  was 
mistaken  for  another. 

« 
143  Cal.  605-607.    PEOPLE  ▼.  GONZALES. 

Wliere  there  is  Evidence  to  Sttpport  Verdict,  decision  of  Jury  Is  final 
on  appeal,  p.  606. 
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Approved  in  People  v.  Wells,  145  Cal.  140,  applying  rule  in  pios?ru- 
tion  for  assault  with  deadly  weapon  where  prosecuting  witness  was 
mistaken  for  another. 

143  Cal.  673-678.    PEOPLE  ▼.  DAVIS. 

Judgment  not  Void  on  Its  Face  cannot  be  vacated  on  motion  after 
lapse  of  time  limited  by  Code  of  Civil  Procedure,  section  473,  p.  675. 

Approved  in  People  v.  Norris,  144  Cal.  424,  refusing  evidence  dehors 
record  to  impeach  foreclosure  judgment  valid  on  its  face;  Grannis  v. 
Superior  Court,  146  Cal.  256,  where  final  divorce  decree  entered  without 
previous  interlocutory  decree,  may  be  modified  after  lapse  of  one 
year,  by  vacating  so  much  thereof  as  awards  absolute  decree,  without 
affecting  decree  in  so  far  as  it  determines  plaintiff  is  entitled  to  di- 
vorce; Claudius  v.  Melvin,  146  Cal.  260,  after  lapse  of  time  for  appeal, 
-order  made  assuming  to  vacate  whole  final  divorce  decree  entered 
without  previous  interlocutory  decree  and  ordering  new  interlocutory 
•decree  entered  nunc  pro  tunc,  is  void. 

143  Cal.  689-699.    PEOPLE  ▼.  STOLL. 

Court  in  Criminal  Case  cannot  direct  jury  to  return  any  particular 
verdict,  p.  691. 

Approved  in  People  v.  Moran,  144  Cal.  58,  upholding  refusal  of  re- 
quested instruction  that  jury  should  return  verdict  of  not  guilty. 

Plea  of  Once  in  Jeopardy  is  personal  privilege  of  which  defendant 
may  or  may  not  avail  himself,  p.  696. 

Approved  in  Rebstock  v.  Superior  Court,  146  Cal.  315,  under  in- 
dictment against  election  officer  for  willful  refusal  to  do  his  duty 
in  violation  of  Penal  Code  I  41,  exemption  of  defendant  from  prosecu- 
tion under  Penal  Code  §  04,  for  having  been  witness  for  prosecution, 
18  matter  of  defense  to  be  availed  of  under  plea  of  not  guilty,  and 
prohibition  does  not  lie  to  prevent  prosecution  under  indictment. 
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144  CaL  48  64.    PEOPLE  ▼.  MORAN. 

Instruction  m  Language  of  Code  of  Civil  Procedure,  section  2061, 
must  be  given  when  requested,  p.  63. 

Approved  in  dissenting  opinion  in  People  v.  Ruiz,  144  Cal.  254,  ma- 
jority upholding  instruction  in  language  of  Code  of  Civil  Procedure, 
section  2061,  subdivision  4. 

144  Cal.  68-75.     SOUTHERN  CAIIFORNIA  INVESTMENT  CO.  v.  WIL- 
SHIRE. 

Riparian  Owner  cannot  divert  waters  of  stream  beyond  watershed 
to  injury  of  other  riparian  owners,  p.  73. 
Approved  in  Guitterrez  v.  Wege,  145  CaL  734,  reafl&rming  rule. 

144  CaL  97-104.    WILLIAMS  y.  HAWLEY. 

Notice  of  Intention  to  Move  for  New  Trial,  when  not  contained  in 
bill  of  exceptions,  though  printed  in  transcript,  is  no  part  of  record, 
f>.  100. 

Approved  in  Roberts  v.  Hall,  147  Cal.  437,  holding  where  notice  of 
intention  is  not  contained  in  statement,  court,  in  reviewing  question 
of  insufficiency  of  evidence  is  confined  to  particulars  specified  in  state- 
ment. 

144  Oil.  144-148.    OTTO  v.  LONG. 

Where  Pleadings  in  Action  to  quiet  title  do  not  directly  attack 
adjudication  of  probate  homestead,  it  cannot  be  collaterally  attacked, 
because   homestead  selected   by   decedent   was   not   abandoned,   p.   147. 

Distinguished  in  Saddlemire  v.  Stockton  Sav.  etc.  Soc.,  144  Cal.  654, 
^55,  where  homestead  is  selected  by  husband,  title  vests  absolutely  in 
w^ife  on  death  of  husband,  and  children  have  interest  therein. 

144  Cal.  234-246.    EX  PARTE  DICKEY.     103  Am.  St.  Rep.  82. 

Police  Regulation  must  have  reference  to  comfort,  safety  or  welfare 
oi  society,  p.  236. 
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Approvdd  in  In  re  Kelso,  147  CaL  612,  holding  void  ordinance  pro- 
liibiting  maintenance  and  operation  of  quarry  within  large  portion  of 
city,  without  limitation  as  to  mode  of  quarrying  or  resulting  injury 
to  others. 

Right  to  make  contracts,  common  to  all  legitimate  vocations  is 
part  of  property  in  enjoyment  of  which  perscm  engaged  therein  is  pro- 
tected by  constitution,  pp.  236,  239. 

Approved  in  Ex  parte  Hayden,  147  Cal.  650,  holding  void  act  of  1003^ 
relating  to  labeling  of  fruit  with  county  of  locality  where  grown. 

144  CaL  266-276.    TUCKER  v.  BARNUM. 

County  Government  Act  of  1901,  section  164,  subdivision  13,  is  not 
void  because  it  classifies  townships  in  same  county  by  population,  in 
order  to  regulate  compensation  of  officers,  but  because  within  classi- 
fication so  made,  it  does  not  regulate  compensation  in  proportion  to 
duties,  pp.  268,  269. 

Approved  in  McCauley  v.  Culbert,  144  Cal.  277,  following  rule;  Mil- 
lard V.  Kern  County,  147  Cal.  684,  686|  (distinguished  in  dissenting  opin- 
ion, p.  687),  amendment  of  1901  to  county  government  act  of  1897, 
clcMsifying  townships  of  Kern  County  in  relation  to  salaries  of  justices 
of  the  peace  and  constables,  is  void. 

144  Cal.  278-281.    SKINNER  y.  HORN. 

Order  Granting  New  Trial  must  be  affirmed  where  record  contains 
nothing  but  statement  on  motion  for  new  trial  and  fails  to  show  that 
motion  not  based  also  upon  one  or  more  of  grounds  which  require 
affidavits  for  their  support,  p.  2b0. 

Approved  in  Wyckoff  v.  Pajaro  Valley  R.  R.  Co.,  146  Cal.  682,  fol- 
lowing rule;  Skinner  v.  Horn,  146  Cal.  63,  where  on  appeal  from  order 
granting  new  trial,  notice  of  intention  to  move  for  new  trial  is  not  in 
statement  or  bill  of  exceptions,  it  cannot  be  considered;  Power  v. 
Fairbanks,  146  Cal.  615,  applying  rule  in  action  of  trespass. 

144  Cal.  314322.    ESTATE  OF  RjfilTH. 

Where  Will  Assigned  to  Trustees  "added  duty  of  keeping  the  chil- 
dren in  such  circumstances  as  will  permit  them  to  have  every  comfort 
of  dress,  etc.,  and  all  the  needed  education  which  shall  fit  them  for  a 
career  in  any  position  of  life,"  it  is  not  void  as  leaving  extent  of  income 
to  be  thus  used  to  discretion  of  trustees,  p.  319. 

Approved  in  Estate  of  Dunphy,  147  Cal.  102,  upholding  provision  in 
will  for  sufficient  sum  out  of  one  fifth  of  income  for  support  and 
maintenance  of  granddaughter  during  her  minority. 
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144  CaL  374-383.    Oa>£A  ▼.  MITCHELL. 

Certificate  of  Bnsineer  bemg  required  only  in  case  owner  of  lot  does 
vrork,  its  contents  are  immaterial  thouigh  recorded,  p.  381. 

Approved  in  San  Francisco  Paving  Go.  v.  Egan,  146  CaL  639,  and 
Chase  v.  Trout,  146  Cal.  371,  both  following  rule. 

144  CaL  410-421.    PARSONS  v.  WEIS. 

• 

Complaint  in  Action  to  set  aside  judgment  for  fraud  must  show 
uefense  on  merits  to  original  action,  p.  417. 

Approved  in  Bell  v.  Thompson,  147  Oal.  604,  applying  rule  in  action 
by  administratrix  to  set  aside  foreclosure  of  mortgage  executed  by 
decedent  for  fraudulent  collusion  between  an  executor  as  defendant  in 
foreclosure  and  as  agent  for  mortgagee  plaintiff;  Burbidge  v.  Rauer,  146 
CaL  25,  where  action  in  which  judgment  was  obtained  was  upon  firm 
note  signed  in  name  of  firm  of  which  plaintiff  was  member,  and  com- 
plaint for  injunction  does  not  allege  that  note  was  not  executed  by  part- 
nership, mere  allegations  that  it  was  signed  without  plaintiff's  knowl- 
edge and  that  at  date  of  commencement  of  action  nothing  was  due 
plaintiff's  assignor,  disclose  no  defense  to  action  by  assignee  of  note. 

144  CaL  422-426.    PEOPLE  v.  NORRIS. 

Sufficient  Diligence  Held  to  have  been  shown  in  affidavit  for  publi- 
cation of  summons,  p.  424. 

Approved  in  People  v.  Mason,  144  CaL  771,  denying  motion  to  vacate 
judgment  valid  on  its  face  made  more  than  six  years  after  entry 
of  judgment  upon  which  affidavit  of  publication  and  publication  are  at- 
tacked. 

144   CaL  430  434.     SIERRA  UNION   WATER   AND   MINING   CO.   t. 
WOLFF. 

Question  of  Right  to  Costs  does  not  depend  on  form  or  nature  of  the 
action,  p.  433. 

Approved  in  Gibson  v.  Hammang,  146  Cal.  466,  where  in  action  to 
annul  deed  made  by  testator  in  life  time  brought  by  heirs,  plaintiffs 
recover  part  of  property  sued  for,  they  are  entitled  to  costs  as  matter 
of  right. 

144  CaL  439-446.    WEED  ▼.  SNOOK. 

Plaintiff  in  Action  to  quiet  title  must  recover  on  strength  of  own 
title,  p.  442. 

Approved  in  Qoldberg  v.  Bruschi,  146  Cal.  711,  in  action  to  quiet 
title  to  mining  claim  where  defendant  shows  prior  location,  plaintiff 
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may,  in  rebuttal,  show  failure  of  defendant  to  do  required  annual  work, 
without  any  averment  to  that  effect  in  complaint. 

144  Cal.  450-456.    SOUTH  TULE  ETC.  DITCH  CO.  ▼.  KING. 

Five  Year  Statute  of  Limitations  applies  to  determine  water  right, 
p.  455. 

Approved  in  Page  v.  Garver,  146  Cal.  5^0,  five  year  statute  of  limita- 
tions applies  to  action  by  heir  to  cancel  deed  made  by  decedent  in  life- 
time, for  fraud. 

144  Cal.  501-510.    ELLIOTT  v.  SUPERIOR  COURT. 

Certiorari  to  Review  Judgment  does  not  lie  at  suit  of  strangers  to 
record,  and  will  be  dismissed  without  prejudice,  p.  509. 

Approved  in  Delmas  v.  Superior  Court,  144  Cal.  511,  following  rule. 

144  Cal.  521-528.     HOLTUM  v.  GRIEF. 

Order  Granting  or  Refusing  New  Trial  if  entered  prematurely  or 
by  inadvertence  may  be  set  aside  on  proper  showing,  pp.  524,  525. 

Cited  in  Whitney  v.  Superior  Court,  147  Cal.  540,  where  motion  for 
new  trial  was  brought  up  ex  parte  by  opposing  counsel,  and  without 
opportunity  of  moving  party  to  be  heard,  was  inadvertently  and  im- 
providently  denied,  court  may,  on  ex  parte  affidavit  of  moving  party, 
vacate  order  and  restore  motion. 

144  Cal.  548  553.    RAYMOND  ▼.  GLOVER. 

Where  on  Former  Appeal  same  conditions  as  to  conflict  of  evidence 
and  support  of  evidence  existed  as  on  this  appeal,  and  this  court  re- 
fused to  disturb  findings,  decision  on  former  appeal  is  controlling  on 
present  appeal  though  finding  is  the  other  way,  on  same  evidence,  p. 
651. 

Approved  in  Franz  v.  Mendonca,  146  Cal.  643,  applying  rule  in  action 
to  enjoin  obstruction  of  private  way. 

144  Cal.  603-608.    SCHNITTGER  ▼.  OLD  HOME  ETC.  MIN.  CO. 

Fact  that  Creditor  of  corporation  was  director  does  not  make  mort-  j 

gage  to  him  void  where  directors*  actions  were  open  and  above  board  | 

and  taken  in  good  faith  without  fraud,  pp.  606,  607. 

Approved  in  Snediker  v.  Ayers,  146  Cal.  410,  upholding  purchase  of 
property  of  corporation  by  majority  of  directors  at  execution  sale  on 
judgment  obtained  by  them  upon  lawful  claims  against  corporation 
brought  by  them  at  full  face  value. 
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144  CaL  681-698.    BICKERBIKE  v.  STATE. 

Under  Act  of  190 1  authorizing  suits  to  be  brought  against  state 
under  coyote  bounty  act  of  1891,  certificates  are  prima  facie  evidence 
of  validity  of  claims,  pp.  686,  687. 

Approved  in  Bickerdike  v.  State,  144  Cal.  704,  following  rule. 

Coyote  Bounty  Act  of  1891  and  act  of  1901,  authorizing  suits  against 
Btate  on  coyote  bounty  claims,  are  valid,  p.  693. 

Approved  in  Bauer  v.  State,  144  Cal.  747,  following  rule. 
HisceUaneoiu.— Bickerdike  v.  State,  144  Cal.  699. 

144  Cal.  724733.    BOSKOWITZ  v.  THOMPSON. 

Bondholders  permitted  to  intervene  in  action  by  landowners  to  en- 
join collector  of  irrigation  district  from  selling  land  for  assessment  for 
interest  on  bonds,  cannot  maintain  cross -complaint  to  enforce  lien  on 
land,  pp.  728,  730. 

Approved  in  Alpers  v.  Bliss,  145  Cal.  571,  arguendo. 

Lien  of  Street  Assessment  is  enforceable  only  in  mode  provided  by 
statute,  pp.  730-731. 

Approved  in  Page  v.  W.  W.  Chase  Co.,  145  Cal.  683,  purchaser  pend- 
ing action  to  foreclose  street  assessment  lien,  without  notice  of  its 
pendency  is  not  bound  by  judgment  therein  where  no  lis  pendens  filed. 

144  Cal.  733-740.    BEST  v.  WOHLFORD. 

Assessment  of  Land  must  describe  it  with  sufficient  certainty  to 
identify  it,  and  evidence  may  be  received  to  show  sufficiency  of  identi- 
fication, p.  737. 

Cited  in  Palomares  Land  Co.  v.  Los  Angeles  County,  146  Cal.  536, 
assessment  of  land  by  false  metes  and  bounds,  and  containing  no  other 
description  sufficient  to  identify  it,  is  wholly  void,  and  no  penalties  are 
required  to  be  paid  thereon  for  purposes  of  redemption. 


No'i^s  Cal.  Rop.  331. 
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145  Cal.  1-10.    PEOPLE  T.  SING  YOW.    See  People  v.  Chin  Now,  146 
Cal.  662. 

'  145  Cal.  42-49.    CAHILL  ▼.  SUPERIOR  COURT. 

Determinatioii  by  Court  that  it  did  not  have  jurisdiction  is  collaterally 
attackable  where  there  is  no  question  of  fact  involved  in  ruling,  p.  45. 

Approved  in  De  la  Beckwith  v.  Superior  Court,  146  Cal.  501,  502, 
mandamus  lies  to  compel  court  to  hear  motion  to  bring  in  parties  where 
court  decided  it  had  no  power  to  hear  motion;  Grannie  v.  Superior 
Court,  146  Cal.  255,  applying  rule  in  holding  where  final  divorce  decree 
entered  without  interlocutory  decree,  court  may  after  lapse  of  ono 
year  vacate  so  much  thereof  as  awards  absolute  divorce  without  affect- 
ing part  determining  plaintiff  is  entitled  to  divorce. 

In  determining  whether  delay  constitutes  laches,  regard  is  had  to 
circumstances  which  justify  delay,  to  nature  of  relief  demanded  and 
whether  rights  have  been  prejudiced  by  such  delay,  p.  46. 

Approved  in  Cook  v.  Ceas,  147  Cal.  618,  in  action  brought  by  ward  on 
guardians'  bond  which  is  not  barred  by  C.  C.  P.  §  1805,  defense  of 
laches  based  on  previous  delay  of  ward  in  obtaining  settlement  of 
guardian's  accounts  which  is  short  of  period  of  limitations,  is  unavail- 
ing; Kleinclaus  v.  Dutard,  147  Cal.  249,  applying  rule  in  action  by  sur- 
viving heirs  of  deceased  father  to  enforce  verbal  trust  declared  thirty 
five  years  before  the  deceased  son  in  favor  of  his  father's  heirs. 

145  Cal.  82-87.    ESTATE  OF  FAY. 

Provision  as  to  dating  of  holographic  wills  is  construed  according  to 
tlu'  approved  usage  of  the  language,  pp.  83-84. 

Approved  in  Estate  of  Clisby,  Ub  Cal.  409,  holographic  will  commenc- 
ing with  words  "Property  of  S.  W.  Clisby,  Oct.  1,  1902,"  followed  by 
list  of  his  property  and  giving  all  to  wife,  is  sufliciently  dated  though 
part  containing  be(iuest  was  written  on  subsequent  day. 
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145  Cal.  88-95.     ROGj<;RS  v.  SUPERIOR  COURT. 

Wlicre  contempt  committed  out  of  presence  of  court,  affidavit  form- 
ing r)asis  of  judicial  action  must  show  on  its  face  a  case  of  contempt 
or  i'ijurt  has  no  jurisdiction,  p.  91. 

Approved  in  Hutton  v.  Superior  Court,  147  Cal.  159,  holding  affi- 
davit insufficient  where  petitioner  punished  for  contempt  by  violating 
injunction  agninst  police  interference. 

145  Cal.  144-154.  GAY  v.  TORRANCE.  S.  C.  Gay  v.  Gay,  146  Cal. 
241. 

Mandamus  will  not  issue  where  it  will  be  of  no  benefit  to  applicant,  p. 
147. 

Approved  in  De  La  Beckwith  v.  Superior  Court,  146  Cal.  499,  where 
superior  court  has  denied  motion  to  bring  in  parties  for  want  of  power^. 
and  it  cannot  be  said  that  court  would  not  be  justified  in  bringing  the 
parties  in,  mandamus  lies  to  compel  hearing  of  motion. 

145  Cal.  202-205.     ERA  v.  SYMONS. 

Jud^rnient  will  not  be  reversed  for  failure  to  find  upon  issue  upon 
which  there  is  no  evidence,  p.  205. 

Approved  in  Ropes  v.  John  Rosrnfeld's  Sons,  145  Cal.  679,  where  in 
action  by  broker  for  agreed  commissions  there  was  second  count  in 
complaint  for  work  and  labor,  and  all  evidence  was  directed  to  alleged 
contract  and  the  sale  under  it,  failure  to  find  on  second  count  does  not 
justify  reversal. 

145  Cal.  303-315.     HELLING  v.  SCHINDLER. 

Employer  not  liable  for  injuries  to  servant  caused  by  dullness  of 
knives  of  planer  where  employee  cou/d  have  remedied  defect  with  file* 
p.  310.  • 

Approved  in  Towne  v.  United  Electric  etc.  Co.,  146  Cal.  770,  775. 
holding  master  not  liable  for  injuries  to  servant  caused  by  uso  of  dull 
pike  pole  where  good  poles  furnished  but  employee  picked  out  dull  one. 

145  Cal.  315-320.    TREANOR  v.  WILLIAMS. 

Ballots  stamped  after  words  "no  nomination"  are  void,  p.  319. 

145  Cal.  320-343.    HUSTON  v.  ANDERSON. 

Aflidavits  of  registration  are  no  part  of  Great  Register,  p.  327. 
Approved  in  McCarthy  v.  Wilson,  146  Cal.  326,  following  rule. 

Approved  in  Davenport  v.  Los  Angeles.  146  Cal.  513.  applying  rule- 
on  petition  for  recall  of  officer  under  Los  Angeles  charter. 
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145  Cal.  559-663.    ESTATE  OF  NOLAN. 

Where  family  allowance  made  to  alleged  widow  who  was  subsequent- 
ly appointed  administratrix,  her  status  as  widow  cannot  be  attacked 
on  settlement  of  accounts,  though  decree  of  partial  distribution  decreed 
she  was  not  widow,  pp.  560,  561. 

Distinguished  in  Estate  of  Harrington,  147  Cal.  130,  where  claim 
of  widowhood  litigated  on  petition  of  alleged  widow  for  homestead  and 
deemed  against  her,  she  cannot  claim  widowhood  on  distribution. 

145  Cal.  565-572.    ALPERS  v.  BLISS. 

Order  refusing  to  vacate  prior  appealable  order  is  not  appealable, 
p.  669. 

Approved  in  Kent  v.  Williams,  146  Cal.  11,  following  rule. 

145  Cal.  629-638.     DENNINGER  v.  RECORDER'S  COURT.     S.  C.  145 
Cal.   639,  640. 

145  Cal.  684-691.    SHEEHAN  v.  SCOTT.    S.  C.  145  Cal.  692. 


VOIiUME  CXIiVI^ 


146  Cal.  25  31.    NEUMANN  y.  MORBTTL    S.  C.  146  Cal.  32. 

146  Cal.  70-73.    HjlNNE  ▼.  LANKERSHIM. 

Irrespective  of  other  damage  injunction  will  issue  to  prohibit  con- 
tinuance of  action  that  obstructs  one  in  free  use  of  land  where  such 
action  may  ripen  into  an  easement,  pp.  71-72. 

Approved  in  Vestal  v.  Young,  147  Cal.  719,  owner  of  land  may  en- 
join one  who  has  easement  for  flume  over  land  from  using  ditch 
subsequently  constructed  elsewhere  on  his  land. 

146  Cal.  119-124.     PEOPLE  v.  KELLY. 

Remarks  of  district  attorney  as  to  prior  convictions  of  felony  of 
witnesses  held  not  prejudicial,  p.  122. 

Approved  in  People  v.  Warner,  147  Cal.  553,  holding  comments  of 
district  attorney  in  murder  prosecution  did  not  transcend  bounds  of 
propriety. 

146  Cal.  134-139.      BROOKS  ▼.  UNION  TRUST  ETC.  CO. 

Where  important  rights  are  given  by  rules  of  court  compliance 
therewith  is  strictly  enforced,  p.  138. 

Approved  in  Coats  v.  Coats,  146  Cal.  444,  where  appellant  failed  to 
file  briefs  within  time  limited  by  rules  and  they  were  not  on  file  at 
time  of  notice  of  motion  to  dismiss  appeal,  appeal  will  be  dismissed. 

146  Cal.  196-203.    ESTATE  OF  McDOUGALD.    S.  C.  146  Cal.  101. 

146  Cal.  245-257.    GRANNIS  v.  SUPERIOR  COURT. 

Final  divorce  decree  entered  immediately  after  trial  is  void,  p.  252. 

Approved  in  Claudius  v.  Melvin,  146  Cal.  259,  where  final  decree  entered 
without  interlocutory  divorce  decree  such  decree  is  valid  as  an  inter- 
locutory decree  and  mandamus  lies  to  enter  final  decree  after  lapse  of 
one  year  from  its  entry. 
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146  Cal.  350-377.    CHASE  v.  TKOUT. 

Engineer's  certificate  is  not  required  where  street  superintendent 
can  make  assessment  without  it,  p.  371. 

Approved  in  San  Francisco  Paving  Co.  v.  Egan,  146  Cal.  639,  following 
rule. 

146  Cal.  530  537.     PALOMARES  LAND  CO.  y.  LOS  ANGELES  COUNTY. 

If  no  valid  assessment  is  made  for  any  year,  there  can  be  no  penalty 
thereon,  though  the  assessed  property  must  pay  taxes  upon  its  value 
for  that  year  as  assessed  in  year  nearest  time  of  redemption,  pp.  534, 
535. 

Explained  in  Couts  v.  Cornell,  147  Gal.  564,  lien  for  general  annual 
taxes  not  depending  on  regularity  of  assaasmeni,  Bssetsment  is  en- 
forceable when  irregularity  is  cured  by  legislative  authority. 


TOIiUME  CXIiVII. 


147  Cbl.  37-43.    LAMB  y.  HALL.    S.  G.  147  Cal.  45. 

147  Cal.  245-253.     KLEINCLAUS  ▼.  DUTARD.       S.  C.  See  Estete  oi 
Dutard,  147  Cal.  264,  256. 

Defense  of  laches  may  be  raised  by  demurrer,  p.  250. 

Approved  in  Cook  v.  Ceas,  147  Cal.  619,  in  action  by  ward  on  guar- 
dian's bond,  defense  of  laches  based  on  previous  delay  of  ward  in 
procuring  settlement  of  guardian's  account  which  is  short  of  period  oi 
limitations,  is  unavailing  in  absence  of  proof  of  prejudice  thereby. 

147  Cal.  379-381.    PEOPLE  v.  WING. 

Superior  court  has  jurisdiction  to  abate  public  nuisance  in  town 
consisting  of  gambling  house,  p.  381. 

Approved  in  People  v.  Wing,  147  Cal.  382,  383,  superior  court  ha.-, 
jurisdiction  of  action  in  name  of  people  to  abate  public  nuisance  fur 
maintaining  wooden  building  within  fire  limits. 

147  Cal.  384-393.    ANGLO-CALIFORNIAN  BANK  y.  CERF.    &  0.  Ul 
»ual.  394. 

147   Cal.   525-536,     COFFEY  y.  SUPERIOR   COURT. 

Superior  court  has  jurisdiction  of  accusation  presented  by  grand  jury 
against  municipal  officer  under  Penal  Code,  section  758,  for  nonfeasance- 
in  office,  notwithstanding  provision  in  charter  for  removal  by  adminis- 
trative proceedings,  pp.  528,  534. 

Approved  in  Roberts  v.  Superior  Court,  147  Cal.  569,  applying  rule  ta 
removal  of  election  commissioners. 

147  Cal.  500-565.    GOUTS  y.  CORNELL. 

Legislature   may   authorize   amendment  of   assessment   where   it   is 
irregular,  p.  564. 
Approved  in  Grant  v,  Cornell,  147  Cal.  566,  567,  complaint  to  restrain 
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execution  of  tax  deed  for  irregularities  in  description  in  assessment 
and  in  levy  and  sale,  must  show  payment  or  offer  to  pay  just  share  of 
taxes. 

147  Cal.  565-668.    GRANT  v.  CORNELL. 
Cited  in  Couts  v.  Cornell,  147  oal.  564,  arguendo. 

147  Cal.  609-614.     IN  RE  KELSO. 

Exercise  of  police  power  over  regulation  of  uses  of  property  must  not 
be  arbitrary,  p.  612. 

Approved  in  Ex  parte  Drexel,  147  Cal.  767,  holding  void,  trading  stamp 
act  of  1905. 

147  Cal.  649-653.    EX  PARTE  HAYDEN. 

Legislature  under  guise  of  police  powers,  cannot  enact  laws  not  per- 
taining to  public  welfare,  health  or  morals  and  which  impose  onerous 
conditions  on  property  or  business,  p.  660. 

Approved  in  Ex  parte  Drexel,  147  Cal.  765,  holding  void  trading 
stamp  act  of  1905. 

147  Cal.  715-721.    VESTAL  v.  YOUNG.     S.  C.  147  Cal.  TZ2. 

147  Cal.  763-773.    EX  PARTE  DREXEL. 
Trading  stamp  act  of  1906  is  void,  pp.  763,  764. 
Approved  in  Ex  parte  West,  147v  CaL  774,  following  rule. 


